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CURRENT  TOPICS. 


Number  twenty-six  of  volume  foor  of  The  Law  Journal 
is  devoted  to  an  index  to  that  volume,  and  will  be  in  the 
hands  of  snbsrcibers  within  a  few  davs. 


ABMISSIOVt  TO  THS  BAR. 

In  a  class  of  twenty-four  applicants  for  admission  to  the  bar 
before  the  examining  committee  of  the  supreme  court,  on  the 
fifth  inst.f  the  following  named  gentlemen  passed  a  snccessfal 
examination,  and  were  duly  admitted  : 

John  J.  Chester,  Columbus,  Ohio;  Norton  Townaend  Horr, 
John  O.  Winsbip,  Cleveland,  Ohio;  John  L.  Locke,  Cam- 
bridge, Ohio;  Wm.  P.  Price, Logan, Ohio;  John  O.O'Connell, 
George  S.  Baily,  Cincinnati,  Ohio;  Milford  L.  Marble,  Lima, 
Ohio;  J.  B.  Hnme«  Hamilton,  Ohio;  W.  C.  Oaulding,  Green- 
ville, Ohio;  Henry  B.  Pratt,  Toledo,  Ohio;  Henry  M.  Wisler, 
Napoleon,  Ohio. 

NOTES  OF  CASES 

COBBXnOV  IB  TXUWRAFH  XBSSAeB  RXQiriRIBO   FRBSEBTATIOB  OF 
OLAm  MR  BAMAORt. 

Id  the  case  of  Heimawii  v.  The  Wedem  Uni(m  Td.  Co.,  57  Wis. 
502,  where  the  plaintiff  had  brought  an  action  for  damages 
caused  bv  delay  in  delivering  a  telegram,  a  condition  printed 
on  the  telegraph  blank  npun  which  the  message  was  written, 
"  That  no  claim  for  damages  shall  be  valid  unless  presented 
in  writing  within  twenty  days  from  sending  the  message," 
was  held  to  be  reasonable  and  talid ;  and  that  a  delay  iu  re- 
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ceiying  the  mes^dge,  *;hough  occasioniHl  by  a  mistake  cf  the 
company,  would  not  modify  the  oondition  pr  extend  the  time 
if  a  reasonable  time  was  left,  after  knowledge  of  the  mistake,, 
to  present  the  claim." 

BIOHTS  OF  XIPABIAV  PEOPBIBTOBS. 

The  case  of  Higgins  v.  Flemvngtan  Water  Co ,  9  Sten.  688,  is- 
an  interesting  one  to  riparian  proprietors.  The  defendant^ 
which  was  a  company  organized  for  the  purpose  of  supplying 
the  village  of  Flemington,  New  Jersey,  with  water,  contracted 
with  the  owners  of  a  ipill  on  the  south  branch  of  the  Raritan 
river,  to  pump  from  that  stream,  to  a  point  above  thp  prem- 
iiSes  of  the  complainant,  such  a  quantity  of  water  as  would 
form  the  complement  of  its  resources.  This  supplementary^ 
supply  was  necessary  only  in  times  of  scarcity  of  water,  and  at 
such  times  the  natural  stream,  if  left  undiminished,  wIbus  in- 
sufficient for  the  purposes  of  the  complainants;  and  the  911011- 
ium  which  would  thus  be  abstracted  by  the  defendant,  though 
not  very  great,  would  be  of  such  magnitude  as  to  work  a  sen-^ 
sible  and  essential  detriment  to  the  complainant.  The  de- 
fendants were  enjoined. from  abstracting  such  quantities  of 
wuter  from  the  stream  as  rendered  the  full  enjoyment  of  it  by 
the  complainants  detrimental.  The  court,  BsASLEYt  C.  J.^ 
say :  '*The  general  principles  of  law  which  define,  the  rights  ia 
these  natural  streams,  arising  from  riparian  proprietorf>hip, 
have  become  now  firmly  established  by  a  long  line  of 
adjudications.  And  thus  it  is  settled  that  thct  right  to* 
flowing  water  is  an  incident  to  the  proprietorship  of  the 
lands  along  or  over  which  such  stream  flows :  that.such  right 
is  common  among  all  such  proprietors,  and  that  each  of  them 
is  entitled  to  its  reasonable  use,  and  that  so  long  as  such  use 
is  reasonable  a  co-proprietor  cannot  complain  of  the  conse- 
quences of  such  appropriation.  Thus,  beyond  all  question,  a 
riparian  proprietor  may  use  the  passing  water,  in  a  reasonable 
manner,  for  domestic  uses,  or  for  the  irrigation  of  his  lands,  or 
doubtless  for  other  purposes,  under  the  same  restriction.  *  *  * 
In  the  important  case  of  Entbrey  v.  Omn^  6  £xch.  353,  it  was 
declared  that,  in  a  suit  for  the  di  versi6n  of  part  of  the  water  of 
a  stream,  it  was  properly  left  to  th^  jury  to  settle  the  case  on 
the  point  whether  or  not  they  found  there-  had  been  a  sensi- 
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ble  dimination  of  the  water  by  reason  of  the  diversion.  The 
divendoQ  had  been  made  by  a  riparian  proprietor  for 
.the  purpose  of  irrigation,  and  it  was  therefore  plain, 
according  to  the  law  as  jlist  stated,  that  an  fibstraction 
from  the  stream  for  such  a  purpose,  which  produced  no  sen- 
sible diminution  of  the  stream,  could  not  be  said  to  be  an 
unreasonable  use  of  the  waiter.  The  case  of  Elliot  v. 
Fitchlfurgh  Railroad  Oo.,  10  Gush.  191,  is  founded  on  simi- 
iar  principle^T.  This  was  the  ca-^e  of  a  railroad  company, 
Vbich,  by  an  arrangement  with  a  riparian  proprietor, 
had  diverted  a  small  quantity  of  water  from  a  stream  fot 
the  purpose  of  furnishing  their  steam  engines  with  water, 
and  the  court,  on  review  of  the  rulings  of  the  judge  at  the 
trial,  maintained  that  an  instruction  to  the  jury  to  the  effect 
that '  unless  the  plaintiff  suffered  actual,  perceptible  damage 
in  coiasequence  of  the  diversion,  the  defendant  was  not  lia- 
ble,' in  the  action  was  correct.  The  reason  of  these  decii^ions 
18  stAtedin  the  former  of  these  two  cases  just  cited,  'so  long,' 
says  the  court, '  as  this  reasonable  use  by  one  man  of  this  com- 
mon property  does  no  actual  and  perceptible  damage  U)  the 
right  of  another  to  the  similar  use  of  it,  no  action  will  lie.'  *  * 
In. estimating  the  extent  of  the  wrong  done  the  complainant, 
it  is  also  to  be  remembered  that  the  damage  is  of  a  kind  to  in- 
crease as  time  passes,  for,  as  the  population  of  the  village  in- 
creases, the  supply  of  water  must  be  proportionately  ex- 
tended; and  that  this  diversion  is  made  under  a  claim  of 
right  which,  if  continued,  will,  after  the  lapse  of  the  requisite 
period  of  time,  grow  into  a  legal  right." 


REPORTED    CASES. 


XHDSMnTY  OF  OITB  SUEBTT  DOSS  HOT   UnrBM  TO  inrSTIT  OF 

co-iirxsTzxB— nmBssT  of  evsbavd  nr  ssfaxats  FBOFiarr 
OF  wiFB  ovsnre  covxETUftx. 

(OAfo  Sypreme  Ckmrt,    January  16, 18S4.) 

Legoktt,  Adm'r.  v.  McClelland. 

The  rale  that  when  a  principal  lnd«mn|fi6s  on9  of  aeyeral  auretiea, 
eaeh  Is  entitled  to  share  therein,  does  not  apply  where  such  Indem- 
niiy  ia  famished  by  m  stranger  for  tbs  sole  and  sxelnaive  benefit  of 
one. 
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2.  Wben  the  wife  of  the  principal,  mortgagee  her  eeparate  real  estate  lor 
the  exolosive  aee  and  benefit  of  one  of  her  hustiand*8  earetiea,  snoh 
mortgage  does  not  ineare  to  the  benefit  of  hie  oo-eoretiee. 

K  By  esleting  etatntf*a  a  husband  has  no  estate  or  intereet  in  the  eeparate 
property  of  his  wife  during  coverture ;  hence  by  uniting  with  her  in 
such  mortgage,  he  cnntribntee  no  part  of  the  indemnity ;  bis  estata 
by  the  curtesy  is  that  of  a  swrvUrinff  hiuriMnd  in  the  real  estate  of 
which  his  wife  was  the  owner  at  her  death. 

Motion  for  leave  to  file  a  petition  in  error  lo  the  District- 
Court  of  Tuscarawas  County. 

A.  W.  I\]Uriek  and  A.  L.  Nedy,  for  the  motion. 

Albaugh  &  Oraham,  contra. 

Johnson,  C.  J.  The  facts  briefly  stated^  are  that  William 
Leggett  and  Richard  McClelland  as  co-sureties  of  George  P» 
Craig,  on  his  bond  as  township  treasurer,  were  compelled  to 
pay  some  $300  each,  to  make  good  the  default  of  their 
principal.  Craig's  wife  had  executed  to  McClelland,  an  in* 
demnity  mortgage  on  her  separate  property,  to  save  him 
harmless,  as  a  surety  of  her  husband'.  This  mortgage  was  for 
his  sole  and  exclusive  benefit.  In  order  to  do  this,  and  as  nec- 
essary \o  its  legality,  her  husband  joined  in  its  execution. 
Bubs^uent  to  the  payment  by  the  cosureties,  McClelland, 
in  proceeding  to  forclose,  was  reimbursed  out  of  the  proceeds 
of  the  sale  of  the  wife's  lands  thus  mortgaged. 

The  administrator  of  William  l^eggett,  now  sues  to  recover 
one-half  the  amount  received  from  this  indemnity.  Both 
husband  and  wife  are  still  living. 

The  court  of  common  pleas  decided  that  upon  this  state  of 
fact,  the  plaintiff  could  not  recover,  and  this  iudgment  was 
on  error  to  the  dintrict  court  affirmed. 

It  is  now  sought  to  reverse  these  judgments  on  the  ground 
that  this  indemnity  inures  to  the  equal  benefit  of  both 
sureties. 

This  is  resisted.  It  is  claimed  that  the  rule  of  equality  of 
right  to  an  indemnity  fund,  applies  only  where  it  comes  from 
the  principal,  and  that  as  this  mortgage  was  upon  the  separate 
property  of  the  wife,  and  was  given  for  the  sole  and  exclusive 
benefit  pf  defendant|  itdoes  not  come  within  the  general  rule 
applicable  where  the  indemnity  is  out  of  the  estate  of  the* 
principal. 
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Where  a  principal  debtor  idemnifies  one  or  more  sureties, 
his  creditor  may  in  equity,  be  subrogated  to  the  debtor's  right 
to  the  same  to  satisfy  his  claim  after  exhausting  his  legal 
remedies ;  w  on  the  same  principles  of  justice  or  natural  equity, 
all  co-sureties  are  entitled  to  share  equally  in  such  indemnity. 

Each  has  an  equal  equity  in  the  fund  provided  by  the 
principal. 

This  right  to  subrogation  by  the  creditor  or  contribution 
by  co-Bureties,  is  not  founded  on  contract,  but  grows  out  of 
the  natural  equity  of  the  case.  The  property  of  the  princi- 
pal is  bound  for  his  debts.  His  obligation  to  his  sureties  are* 
equal ;  therefore  indemnity  to  one  coming  from  him,  is  indem- 
nity for  all.  Oldham  v.  Brawn,  28  Ohio  St.  41 ;  Dering  v.  Winr 
thdria^  1  Lead.  Gas.  -in  Eq.  [103]  and  notes ;  Brandt  on  Surety- 
ship, §  223 ;  Garter  y.  Waggoner^  26  Ohio  St.  450.  This  rule 
of  equality  is  subject  to  be  varied  by  agreement  among  the 
parties. 

In  Dering  v.  Earl  of  Winchdria,  1  Lead.  Gas.  in  Eq.  [103], 
Lord  Ch.  Baron  Eyre  says :  That  "  contribution  is  bottomed 
and  fixed  on  general  principles  of  justice,  and  does  not  spring 
from  contract,  though  eoniraet  may  qualify  it^  See  notes  to 
above  case,  p.  171,4  edition. 

Instance  of  such  qualification  is  found  in  Moor€  v.  Moore^  4 
Hawks,  N.G.  15  Am.  Dec.  523,  where  one  co-surety,  in  consid- 
eration of  his  becoming  such,  stipulated  for  and  received, 
with  the  consent  of  his  co-sureties,  separate  indemnity  from 
the  principal.  It  was  held  that  the  co-sureties  could  only 
share  in  the  surplus  after  such  surety  had  been  fully  indem- 
nified. Such  indemnity  was  not  in  fraud  of  the  rights  of 
co-sureties. 

The  general  rule  however,  is  as  stated,  and  the  reason 
on  which  it  rests  is,  that  one  who  takes  indemnity  foom  the 
principal,  is,  in  equity,  trustee  for  all  who  are  equally  bound. 

As  the  taking  of  such  indemnity  from  the  principal  lessens 
his  ability  to  pay,  it  would  be  a  fraud  on  his  co-sureties  to 
allow  him  to  convert  it  to  his  sole  use  in  the  absence  of  their 
consent. 

As  trustee  for  his  co-sureties,  he  is  bound  to  such  discreet 
and  reasonable  use  of  the  securities  as  would  be  required  from 
a  trustee.    Oafpenter  v.  lUtey,  9  Ohio  106. 
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So  if  the  debtor  gives  hie  suntty  indemnity,  the  creditor  may 
avail  hiin^l^of  it  by  subrogation,  though  in  the  first  instance 
it  wns  unkown  U)  him.  HopeweU  v.  Bank,  10  Leigh  206,  221 ; 
Mca^itom  V.  HincUnj,  9  Vt.  143. 

The  creditors  right  of  subrogation  rests  upon  the  same- 
priciple  of  natural  ^quibj^  as  that  of  co-sureties  to  share  in  the 
in(ieninity.  The  propt^rty  of  the  principal  belongs  to  the 
creditor,  and  he,  after  exhausting  his  remedy  at  law,  may  sub- 
ject it  in  the  hands  of  the  surety,  to  the  satisfaction  of  his 
d^bt.  Tho  hi>lfler  of  such  indemnity  is  a  trustee  for  the 
credit<3r.    So  alw  is  be  a  trustee  for  his  co-sureties. 

This  indemnity  was  not  furnished  by  the  principal.  It 
was  the  separate  estate,  of  his  wife,  and  not  liable  for  his 
debts.  The  wife,  for  reasons  satisfactory  to  herself,  mortgaged 
her  separate  property  for  the  sole  and  exclusive  benefit  of  de- 
fendant. It  was  no  fraud  upon  the  creditor  or  the  co-surety, 
to  id(;mnify  one  surety.  As  it  was  not  the  property  of  the 
principal,  no  trust  arose  either  in  favor  of  the  creditor,  or  of 
the  co-sureties,  in  the  abf>ence  of  any  showing  that  this  bond 
was  accepted,  or  that  the  co-sureties  signed  on  the  faith  of 
such  indemnity. 

The  indemnity  was  to  save  McClelland  harmless  as  surety. 
He  has  been  fully  reimbursed  out  of  the  wife's  separate  estate, 
thus  fulHling  the  terms  of  the  wife's  contract. 

To  compel  him  now  to  contribute  one-half  of  this'fund  to 
the  co-sur(*ty,  would  violate  the  contract  she  made.  As  she 
was  under  no  obligation  to  pay  the  debt,  and  as  her  husband 
had  no  interest  in  the  property  liable  to  be  taken  to  satisfy 
the  claim,  neither  the  creditor  nor  the  co-sureties,  had  any 
right  in  equity*  to  treat  defendant  as  trustee  for  them. 

It  is  claimed  however,  that  it  was  a  joiajt  mortgage  of  hus- 
band and  wife,  and  conveyed  his  contingent  estate  by  the 
curtesy,  and  to  that  extent  at  least,  was  indemnity  by  the 
principal.* 

It  is  enough  to  eay,  that  under  the  existing  statutes,  the 
separate  property  of  the  wife  belongs  to  her,  and  with  all  its 
issues,  rents  and  profits,  is  under  her  sole  control ;  that  the 
husb-ind  during  coverture  has  no  estate  or  interest  in  the 
sam^)  liable  at  law  or  in  equity  for  his  debts,  or  to  bis  incum- 
brance, and  that  the  only  estate  of  curtesy  left  to  him  is  as 
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mrviving  hasband,  in  the  real  estate  of  which  she  died  the 
owner. 

As  this  land  has  been  sold  during  coverture,  his  curtesy 
expectant,  if  there  be  such  a  contingent  estate,  is  gone,  and  at 
her  death  no  right  to  curtesy  would  survive  to  her  husband. 

The  statute  relating  to  the  acknowledgment  of  deeds  &nd 
other  instruments,  required  he  should  join  with  his  wife  in  the 
execution  of  this  mortgage.  It  was  a  legal  necessity  that  he 
should  do  so,  to  mnke  it  a  valid  mortgage,  but  in  so  doing  he 
furnished  no  part  of  the  idemnity.  Tbe  fund  therefore,  did 
notarise,  even  in  part,  from  the  principal,  and  hence  the  gen- 
eral rule,  that  where  a  principal  indemnifies  one  surety  it  in- 
ures to  the  benefit  of  his  co-sureties,  does  not  apply. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 


pOWOL-VMYVmiM  IV  UXV  THIBIOF— SLtOTIOV. 
(OMa  Supreme  OmrU    January  22, 18S4.) 

Spanolkb  V.  Dukes. 

!•  Where  a  hosband  intending  to  make  a  provision  for  his  wiM  In  lien  of 
dower,  ezecuten  and  delivere  to  her,  through  the  intenreution  of  a 
tmstee,  a  deed  for  a  portion  of  his  real  estate,  which  is  reasonable  in 
amount  and  value,  and  Is  givenand  accepted  in  consideration-  that 
she  releaM  ail  claims  as  widow  against  his  estate,  and  then  dies  in- 
testate, owning  otiier  real  estate,  in  which  she  is  entitled  to  dower  un- 
der the  statute,  she  may,  at  his  deaih,  elect  to  waive  the  provisionir 
made  for  her,  and  claim  her  dower,  but  she  cannot  claim  both. 
(R«>v.  SUts.  4189.) 

2.  If,  after  tbe  title  is  vested  in  her  bj  such  conveyances,  the  unrecorded 
deeds  are,  by  mutual  consent,  destroyed,  the  title  Is  not  thereby  re- 
invested in  the  husband ;  neither  is  her  right  at  his  death  to  make 
such  election  digested,  although  by  such  destruction  of  the  deeds,  it 
was  intended  to  reinvest  him  with  the  title. 

a.  When,  after  c^ouimenuing  an  action  to  quiet  hbr  title  to  such  provision, 
and  wlien  the  same  is  pendihg  and  is  being  contest ed^  she,  without 
beinie  fully  advised  as  to  iier  rights,  claims  and  receives  dower  in  other 
landA,  sold  to  pay  debts,  she  may  still  be  jsermitted  in  furtherance  of 
justice,  to  ma^e  her  election,  and  accept  such  provision  on  condition 
that  she  restore  to  the  estate  the  amount  so  received  as  dower,  and 
leleaae  all  claims  to  dower  in  the  residue  of  her  hu»band*s  lands. 

4.  Wheee  a  husband  during  coverture  makes  a  provision  for  his  wife, 
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In  fall  of  mil  her  claima  as  widow  agminBt  his  estate,  including  her 
right  to  dower,  which  Hhe  aoooplN,  and  he  diem  lnU-ntute«  nhe  Is  not 
thereby  barred  of  her  right  tn  tho  yearns  HuppnFt  provide'l  by  law, 
oat  of  his  estate.  OoWer  v.  Oollier,  S  Ohio  St.  309,  followed  and  ap* 
proved 

Brror  to  the  District  Court  of  Wood  County. 

In  the  court  of  common  ple^is,  Elvira  Dukes  brought  her 
action,  alleging  that  she  had  the  legal  title  and  was  in  posses- 
sion of  a  certain  tract  of  land  of  about  eighty  acres,  that 
plaintiffs  in  error  set  up  and  claim  an  estate  therein,  and 
prays  that  they  be  compelled  to  show  their  title,  and  that  it 
be  declared  void  as  against  her. 

The  amended  answer  of  Nancy  Spangler,  first,  denies  that 
plaintiff  has  a  legal  title ;  second,  avers  that  the  plaintiff  is 
the  widoy/  of  one  John  Dukes,  who  died  February  28, 1S76,  in- 
testate, leaving  defendant  his  sole  heir,  and  that  at  the  time 
of  his  doctrfise  was  seized  among  others  of  the  tract  of  land  in 
controversy,  and  of  an  equitable  estate  in  certain  other  lands, 
all  of  which  descended  to  defendant,  subject  to  the  payment 
of  debt%  the  widow's  dower,  and  the  provisions  made  for  her  by 
statute. 

She  further  alleges  that  about  the  twenty-third  of  Novem- 
ber, 1872,  John  Dukes^was  then  seized  of  other  land^  of  the 
value  of  820,000,  and  personal  property  of  the  value  of  88,000, 
and  owed  about  814,000;  that  he  was  then  old  and  infirm,  and 
subject  to  be  influenced  and  controlled  by  plaintiff,  by  means 
of  which  she  procured  his  consent  to  a  disponition  of  his 
property  to  be  effr^ctual  after  hi:!  death,  so  that  she  could  hold 
her  portion  free  from  interference,  and  free  frf>m  any  claim  by 
the  heirs  of  her  husband,  and  to  that  end  she  procured  a  jus- 
tice of  the  peace  to  <}raw  the  necei^sary  papers,  among  them  a 
release  by  her  of  all  her  claims  to  her  huvband's  estate,  on  his 
oonveyi^ng  to  her  the  land  in  question  ;  that  in  [>art  pt^rfMrm- 
ance  of  that  arrangement,  a  de^'d  was  executed  by  John  Dukes 
to  convey  this  land  to  his  wife,  but  defendant  denies  that  it 
was  properly  executed  and  delivered,  so  as  to  pasA  her  the 
title ;  that  said  arrangement  was  never  carried  out,  nor  did 
she  execute  any  releane,  and  the  pretended  deed  und^r  which 
plaintiff  claims,  was  ineffectual  to  p^ss  title.  Further,  that 
before  said  arrangement  was  c6mpleted,  it  was,  by  mutual 
consent,  abandoned,  and  the  papers  already  prepared  were  can- 


Ohio  Law  Joubhal.  11 

celled  and  deeiroyed^  and  that  no  consideration  paasfd  foraaid 
deed. 

It  18  also  averred  that  plaintiff,  as  administratrix  of  her 
hnsband's  estate,  procured  to  be  set  off  to  her  as  her  year's 
support,  notwithstanding  said  arrangement,  the  sum  of  $2,000 
in  money,  as  well  as  other  allowance  made  for  her  by  statute 
for  her  year's  support,  and  claims  dower  in  all  the  lands  of 
her  husband.. 

The  prayer  is,  that  plaintiff's  title  be  adjudged  void ;  or  if 
that  is  not  done  that  the  consideration  named  in  said  deed, 
$12,000,  which  is  the  value  of  the  land,  be  declared  a  lien 
thereon,  and  be  paid  in  such  manner  as .  the  court  may 
direct 

To  this  plaintiff  replied,  denying  that  John  Dukes  died 
seised  of  this  land,  or  that  the  same  descended  to  defen- 
dant 

John  Dukes  died  January  29«  1876.  This  action  was  com- 
menced March  12, 1876.,  Defendant's  answer  was  filed  August 
16,  1875. 

On  the  first  trial  in  the  district  court  on  Appeal,  the  court, 
at  the  conclusion  of  plaintiff's  testimony ,  dismissed plaintiff?s 
petition,  holding,  on  the  case  made,  that  she  bad  no  cause  of 
action.  This  judgment  was  reveraed  by  this  court  in  Dukes 
T.  Spcmadr  (86  Ohio  St  119),  for  reason  s  therein  stated,  and 
the  cause  was  remanded  lor  further  proceedings. 

On  the  next  trial  the  court  made  a  special  finding  of  facts 
and  a  conclusion  of  law  therefrom  in  favor  of  defendant,  in 
error,  a.^  follows : 

^1.  On  the  fifteenth  day  of  Noyember,  1872,  the  said  John 
Dukes,  being  aged  and  infirm,. was  sick,  and  as  he  then  be- 
lieved, could  not  recover.  That  the  plaintiff  was  his  fourth 
wife,  about  thirty  years  younger  than  himself,  and  childless. 
That  said  John  Dukes  had  onl  y  one  child,  the  defendant,  Nancy 
D.  Spangler,  who  was  his  daughter  by  a  former  marrisge.  That 
in  the  year  1850  said  John  Dukes  gave  to  his  said  daughter  two 
hundred  and  forty  acres  of  land  in  Hancock  county,  for  which 
he  paid  $2,400,  and  was  its  then  value.  That  he  had  given  to 
her  a  small  amount  of  household  goods  at  her  marriage,  and 
had  never  given  her  anything  else.  That  in  the  year  1860 
Bsid  John  Dukes  gave  to  George  W.  Spangler,  the  husband  <rf 
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his  said  daughter,  eighty  acres  of  land  in  Hancdck  county, 
then  of  the  val  .e  of  $400,  an^  never  gave  him  any  more.  Thai 
on  f^aid  fifteenth  day  of  November,  1872,  the  said  John  Dukes 
held  by  deed  and  title  Ixmd,  twelve  hundred  acres  of  land  in 
WihkI  county ,Ohio,  including,  the  two  hundred  and  forty  acres 
in  this  ca'^e  in  controversy,  in  all  of  the  value  of  $28,800.  That 
the  i^Aul  two  hundred  and  forty  acres  were  then  worth  $9,600. 
That  th'^re  was  unpaid  on  his  said  lands  the  sum  of  $3,290. 
Th.-it  he  then  owed  Richard  Dukes  $2,000 ;  Lewis  Dukes, 
43,500;  Laskey,  $3,500,  and  other  debts  $662.  That  his  per- 
sonal estate  at  that  time  did  not  exceed  his  said  debts.  Thai 
on  f^aid  fifteenth  day  of  November  he  sent  for  one  Lewis  Dubbs, 
a  justice  of  the  peace  of  said  county,  to  oome  to  his  house,  and 
when  there,  he  then  informed  said  justice  that  he  waxited  to 
ixiakeadispo«iition  ofall  his  property.  That  he  wanted  to 
deed  one  eighty  acre  lot  to  one  Horn,  a  young  man  he  had 
rained,  and  he  wanted  to  deed  the  two  hundred  and  forty  acres 

invtlie  petition  described  to  one Wood,  as  a  trustee,  and  by 

said  Wood  to  he  conveyed  to  his  wife.  That  the  balance  of 
his  estate  he  wanted  to  give  to  one  of  two  objects-'-^itber  to 
establish  a  school  f<)r  the  education, of  young  ministers  or  the 
miHsiortary  society,  and  that  bo  wanted  to  consult  said  justice 
about  which  would  be  best. 

'*  The  said  justice  said  to  him  he  had  better  do  it  by  will. 
That  said  Dukes  said  no;  he  h;id  consulted  a  lawyer  about  it, 
and  it  could  be  done  that  way.  That  said  justice  then  wrote, 
and  said  Dukes  executed  and  delivered  said  deeds  toHorA.  And 
that  sjiid  justice  then  wrote  the  deed  for  said  two  hundred  and 
forty  aeres  from  said  John  Dukes  to  said  Wood,  which  was  in  due 
form  of  a  warranty  deed  from  said  Dukes  to  Wood.  That  the 
ccm^idrration  named  in  said  deed  was  $12,000.  That  it  was 
then  duly  signed  and  acknowledged  hy  said  Dukes,  witnessed 
and  delivere<i.  That  no  consideration  then  or  afterwards 
was  paid  or  intei^ded  to  be  paid.  That  at  the  same  time  the 
said  Wood  duly  conveyed,  by  warranty  deed,  said  premises 
to  the  4)lai\itiW,  and  the  consideration  in  the  deed  named 
also  was  $12,000, \bu(  no  part  of  it  was  then  paid  or  intended 
to,  be  paid.  That  to  sign  said  deeds  said  Dukes  was  held  up 
in  betl,  and  after  so  executing  the  same  he  became  so  exhausted 
and  t^ick  that  he  ftiid  to  said  justice  that  he  was  not  then  able 
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to  complete  the  disposition  he  then  dtfsirc^d  to  make  of  the 
balance  of  his  estate,  and  he  requested  said  justice  to  rcmuih. 
until  morning  to  finish^  but  the  justice  coqld  nnt  do  &»,  and 
it  waathen  arranged  that  said  justice  phould  besentfor  a^soon 
as  said  Dukes  should  be  able  to  complete  his  intended  dis«* 
position. 

**  That  said  Dukes  afterwards  became  much  better,  and 
able  to  be  up  and  attend  to  businens,  and  never  afterward  8ei\t 
for  said  justice  or  made  any  further  disposition  of  his  estate, 

'*  The  coupt  also  further  find  that  at  the  time  of  ko  exe- 
cuting said  conveyance  to  said  Wood,  and  by  Wood  tQ  the. 
'][>laintiflf,8aid  Dukes  inteiided.the  same  a»  a  settlement  and  full 
provision  for  her  out  of  his  estate.  That  the  same  was  a 
reasonable  provision  for  her,  and  said  John  Dukes  then  in- 
tended and  understood  that  the  same  should  be  in  full  of  all 
rights  and  claims  on  her  part  out  of  his  entire  estate  as  his 
widow.  And  that  the  plaintiff  so  accepted  said  conveyance 
with  fall  knowledge  of  all  the  matters  herein  above  sttited 

^  The  court  further  find  that  afterwards;  in  Jqly,  1873,  the 
said  John  Dukes  sent  for  said  justice  and  the  witnet^ses  to  sard 
deeds  to  come  to  his  bouse,  and  when  they  had  done  so  he  re- 
queflt«*d  the  plaintiff  to  bring  out  said  deeds  to  WcmkI  and 
herself,  and  when  she  had  done  so  he  said  he  wished  them 
destroyed,  and  said  justice  aoked  the  plaintiff  if  it  was  her 
wish,  and  she  replied  'Yes,  I  suppose  so,  if  it  is  his  wish. V  And 
thereupon  said  justice  burned  f^aid  deeds. up,  the  same  not 
haying  been  recorded.  That  said  Dukes  afterward  gave  as  a 
reason  fof  so  doing  that  his  relatives  complained  about  the 
deeds  and  threatened  to  sue  him.  That  said  John  Dukes  died 
intestate,  January,  1875,  and  the  plaintiff,  Elvira  Dukes,  ad- 
ministered upon  his  estate.  That  she  claimed  and  waft  allowed 
for  the  year's  support,  under  the  statute,  $2,000,  which 
sum  she  received  out  of  the  personal  estate.  That  nhe 
b\4o  claimed  and  received  property  of  the  value  of  $100  and 
the  other  allowance  of  hou!«ehoid  goods. 

"That  afterward  plaintiff  married  one  Newton,  who  was 
appointed  administrator  de  bonis  non  of  Haid  estate,  and  the 
personal  property  b<*ing  inj^ufficient  to  p:iy  the  d'bts  on  the 
sixth  of  Jaauiry,  1879,  he  filel  his  p»tition  in  the  Prohate 
Court  of  said  county  of  Wood,  representing  thedtfficiency  to  be 
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$7^800,  and  asking  for  the  sale  of  five  hundred  and  twenty 
acres  of  said  land,  and  in  said  action  the  plaintiff,  Blrira,  was 
made  a  party  in  said  case,  and  filed  her  answer,  claiming 
^ower  therein  a^  widow  of  said  John  Dukes,  and  asking  the 
value  thereof  in  money,  and  such  proceedings,  were  had  in 
said  case  that  said  probate  court  found  the  allegations  in  the 
petition  were  true. 

**  That  plaintiff  was  entitled  to  dower  therein  and  ordered 
the  sale  of  said  lands,  and  out  of  the  proceeds  ordered  said 
debts  be  paid,  giving  the  plaintiff  in  money  the  value  of  her 
said  dower  interest 

<*  That  afterwards  to  prevent  a  sale,  and  to  pay  said  debtSi 
the  said  administrator  and  said  Nancy  Spangler  agreed  and  at 
private  sale  sold  eight  hundred  acres  of  the  land  owned  by 
said  Dukes,. including  said  five  hundred  and  twenty  acres  so 
ordered  to  be  sold. 

**  That  six  hundred  acres  thereof  were  sold  at  $16  per  acre, 
and  two  hundred  acres  at  $28  per  acre. 

**  That  out  of  the  proceeds,  as  the  value  of  bet  said  dower  in- 
terest, the  said  Blvira  Dukes,  plaintiff,  received  $1,910.  That 
$8,800  were  applied  in  payment  of  balance  due  from  said  John 
Dukes  on  said  land.  $3,000  were  received  by  said  Nancy 
Spangler,  and  the  balance  was  used  by  said  administrator  in 
paying  debts  of  said  estate,  costs  and  expenses.  That  ihere  is 
still  unpaid  of  said  debts  of  John  Dukes,  $900.  That  besides 
the  said  two  hundred  and  forty  acres  in  this  case'  in  contro- 
yersy,  there  remains  but  eighty  acreS  of  land  unsold  as  aboTO 
stated,  of  the  value  of  $20  per  acre. 

'<The  court  further  find  that  the  said  plaintiff,  Elvira 
Dukes,  after  the  decease  of  said  John  Dukes,  claimed  and  re- 
ceived under  the  statute,  all  the  provisions  for  her  as  the 
widow  of  said  John,  and  did  claim  and  receive  dower  in  all 
the  lands  of  which  John  was  seized  at  the  date  of  said  deeds, 
and  at  his  decease. 

'^  The  court  further  find  that  when  the  plaintiff  demanded 
and  received  her  year's  allowance  out  of  her  husband*s  estate, 
she  was  in  doubt  as  lo  her  rights,  and  supposed  that  the  burn- 
ing of  the  deeds  would  prevent  her  holding  the  lands  so  con- 
veyed to  her ;  that  she  was  made  a  party  defendant  in  actions 
brought  by  the  administrator  of  her  husband's  estate  for  the 
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sale  of  lands  toiMky  debts,  and  answered  asserting  her  dower 
interest  therein,  while  this  action  w^s  pending,  and  when  de- 
cisions adverse  to  her  }title  had  been  rendered  against  hisr  in 
common  pleas  and  district  court. 

*'  That  the  allowance  for  her  year's  support  was  made  March 
10,  1875.  That  $563.36  of  this  allowance  was  paid  her  in  per- 
8onal  effects,  and  the  balance  credited  to  her  on  her  settlement 
as  administratrix  of  her  husband's  estate,  after  the  commence- 
ment of  this  action. 

«<  The  court,  therefore,  from  the  facts  so  found,  are  of  the 
opinion,  and  find  as  the  law  of  the  case,  thi^t  the.equity  of  the 
case  is  with  the  plaintiff,  and  that  the  plaintiff  is  entitled  to 
be  quieted  in  her  possession  and  title  in  and  to  said  lands,  in 
the  petition  described. 

"  And  thereupon  the  said  Nancy  D.  Spangldr  moved  the 
court  to  set  aside  said  finding  and  conclusions  of  law,  and  for 
a  new  trial,  for  the  reason  that  said  finding  and  conclusions 
of  law  from  the  facts  so  found  are  contrary  to  the  law  of  the 
case,  and  not  sustained  by  said  facts." 

This  motion  was  overruled  and  a  bill  of  exceptions  was 
taken. 

Tq  reverse  this  judgment  error  is  prosecuted  in  this  court 

A.  BlOidtfordj  for  plaintiff  in  error. 

Oook  &  Tnup^  for  defendent  in  error. 

JoHKsoK,  C.  J.  From  the  findings  of  fact  it  is  clear :  1. 
l^hat  John  Dukes,  in  November,  1872,  intended  to  make  a 
lull  disposition  of  all  his  estate  without  leaving  a  will.  2. 
That  in  part  execution  of  that  intention,  he,  through  a  trustee, 
executed  and  delivered  a  deed  in  fee  of  the  land  in  controversy 
to  his  wife^Lsa  suitable  provision  for  her  in  full  for  all  her  claims 
as  his  widow  against  his  estate,  in  consideration  that  she  would 
relinquish  all  claims  as  dower  or  otherwise  against  the  same ; 
and  3.  That  such  provision  was  reasonable  and  was  ac- 
cepted by  her  in  lieu  of  all  claims  against  her  husband's 
estate. 

This  was  in  legal  effect  a  jointure  settled  on  her  during 
coverture  which  vested  in  her  the  estate  in  fee,  and  the  sub- 
sequent destruction  of  the  deeds  did  not  reinvest  her  husband 
with  the  legal  title,  though  done  with  her  consent,  and  was 
so  intended  by  the  petition. 
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It  further  appears,  that  from  physical  inability 'at  the  time 
to  fully  execute'his  intei^tion  to  make  a  full. disposition  of  his 
property,  the  matter  was  postponed  for  a  time  and  finally 
abandoned,  and  an  ineffectual  effort  made  to  undo  what  had 
been  done,  by  the  destruction  of  the  deeds  to  his  wife ;  and 
that  subsequently  he  died  intestate  Iseized  of  other  real  estate, 
in  which  his  wife  was  entitled  to  dower,  if  not  barred  by  the 
jointure,  and  that  she,  being  in  doubt  as  to  her  rights  in  the 
matter,  and  not  having  been  fully  advised  in  relation 
thereto,  demanded  and  received  her  dower  in  a  portion  of 
said  lands  which  have  been  sold  to  pay  debts,  and  still  claims 
dower  in  those  not  yet  sold,  while  retaining  possession  of  the 
land  in  controversy,  and  prosecuting  this  action  to  establish 
her  jointure  by  reason  of  the  fact  that  her  title  deeds  were 
never  recovered. 

1.  From  this  state  of  facts  it  is  clear  that  by  the  de- 
livery of  the  deeds,  the  legal  estate  vested  in  her.  It  was 
not  diverted  by  destroying  the  deeds,  even  with  her 
consent,  and  that  at  his  death  she  might  elect  to  waive 
her  jointure  and  be  endowed  under  th^  statute.  Rev. 
Stats.  §  4189. 

2.  That  it  would  be  inequitable  to  allow  the  widow  to 
claim  both  jointure  and  dower  where  the  former  is  a  reason- 
able provision  for  her,  in  lieu  of  the  latter. 

3.  That  as  her  claim  to  dower  was  made,  after  the  com- 
mencement of  this  action,  to  quiet  her  title  to  the  jointure, 
and  while  her  rights  to  his  land  was  in  grave  doubt,  and  be^. 
fore  she  was  fully  advised  in  the  premises,  she  should  not  be 
thereby  estopped  from  her  election  under  section  4189  of  the 
Revised  Statutes. 

4.  But  if  she  now  elects  to  prosecute  this  action  to  estab- 
lish her  jointure,  she  must  restore  to  the  estate  the  amount 
already  received  as  dower  in  the  lands  sold,  and  release  her 
claim  to  dower  in  the  unsold  lands. 

Soiiiething  has  been  said  as  to  her  restoring  also  the  amount 
she  has  recovered  as  widow  for  her  year's  support, 

Under  CoUier  v.  Collier,  3  Ohito  St.  369,  she  is  entitled  to  this 
allowance  notwithstanding  this  provision  was  in  full  of  ali 
claims  against  s^iid  estate. 

[To  appear  in  39  Ohio  St.]  Judgmefnt  accordingly. 
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nMBABU  nrmuiEin— pvBPoeB  oy  ikdobsexsvt  issuable- 

WAITSB  07  DSHAKD  AHD  VOnOB. 

(Ohio  Supreme  CkmrL    January  15, 1884.) 

HXTDflON  V.  WOLCOTT  ET  AL. 

SHd  :  1*.  In  an  action  by  an  endorsee  against  his  endorser,  the  qneofcion 
whether  a  blaniL  endorsement  was  made  in  the  usual  course  of  trade 
for  the  purpose  of  transferring  title  and  as  evidtoce  of  a  contract  ot 
endorsement,  is  issuable;  and  under  such  issue  the  endorser  may 
prove  that  Lis  name  was  written  on  the  badL  of  the  instrument  at  a 
diflbrent  time  and  for  a  different  purpose;  also,  he  may  prove  jts 
part  of  the  ref^asto  the  declarations  and  conversation  of  the  parties 
at  the  time  of  the  transfar.. 

2.  In  the  transfer  of  an  instrument  by  endorsement,  demand  and  notice 
majr  be  waived,  and  such  waiver  may  be  sl^own  by  the  circum- 
stances. Where,  at  the  time  of  the  transfer  of  a  past  due  note,  both 
endoraef  and  endorsee  are  informed  by  the  maker  that  he  is  not  then 
able  on  demand  to  pay  it,  but  thinks  he  m«y  be  able  to  pay  it  in 
thirty  days,  and  the  note  is  then  delivered,  it  will  be  presumed  the 
parfiea'aoquiesoed  in  the  delay,  and  that  demand  and  notice  of  non- 
payment were  waived. 

Erbob  to  the  District  Court -of  Cuyahoga  County. 

The  original  action  was  brought  by  Hudson  against  Wol- 
oott  as  maker,  and  Burt  as  iudorser,  of  a  promissory  note,  exe- 
cuted by  Wolcott  to  one  Bennett,  on  the  twenty-eighth  of 
March,  1873,  for  $291.50,  payable  nine  months  after  date. 

The  note  was  indorsed  as  follows:  ''Pay  to  A.  S.  Hudson. 
E.  Bennett.    D.  A.  Burt." 

The  plaintiff,  in  his  petition,  averred  the  transfer  and  in- 
dorsement of  the  note*to  him  by  Burt  after  maturity,  and  due 
demand  of  payment  from  the  maker,  and  notice  of  non-pay- 
ment to  Burt. 

Burt,  by  his  answer,-  denied  demand  and  notice,  and  fur- 
ther set-forth : 

"That  before  said  note  became  due  and  payable,  said  E. 
Bennett,  the  payee  thereof,  indori<ed  s^id  note  in  blank,  anJ 
delivered  the  same  to  thisr  defendant,  and  this  defendant  in- 
dorsed and  delivered  the  same  to  the  Society  for  Savings  for 
collection  only.  That  he  never  placed  his  name  on  the  back 
of  said  note  with  th6  intention  of  becoming  liable  on  the  same 
in  any  manner  whatever.  That  on  or  about  the  twenty-eighth 
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day  of  May,  1875,  he  sold  and  delivered  said  note  to  said 
plaintiff,  and  it  was  then  expressly  agreed  and  understood  by 
and  between  plaintiff  and  this  defendant,  that  this  defend- 
ant should  not  indorse  said  note  or  be  liable  thereon  as  in- 
dorser.  That  this  defendant  at  that  time  intended,  to  erase 
his  name  from  said  note,  which  he  neglected  to  do." 

On  the  trial,  the  plaintiff  offered  testimony  tending  to  prove 
that  the  note  was  transferred  to  him  by  Burt  upon  the  faith 
and  credit  of  his  indorsement.  That  defendant,  during  the 
negotiations,  pointed  to  his  signature  on  the  back'of  the  note 
saying,  "this  is  the  security  I  propose  to  give  you."  And 
further  that  the  note  was  transferred  to  him.  about  sixteen 
months  after  its  maturity,  in  part  payment  of  a  pre-existing 
claim.  That  the  maker,  at  the  titbe,  was  known  to  be  in- 
solvent, but  having  been  a  schoolmate  of  plaintiff,  it  was 
thought  the  latter  could  probably  induce  him  to  pay  it. 
That  plaintiff  refused  to  take  the  note  until  he  could  see  the 
maker,  and  thereupon  plaintiff  and  defendant  went  to  Ra- 
venna where  the  maker  was,  on  the  twenty-seventh  day  of 
May,  1875,  and  the  plaintiff,  iu  the  absence  of  the  defendant, 
spoke  to  Wolcott  about  the  note,  who  said  the  note  was  all 
right,  but  he  could  not  pay  it  then,  but  thought  he  could  pay 
it  within  thirty  days.  This  conversation  was  reported  b}*^ 
plaintiff  to  Burt,  and  thereupon  the  note  was  delivered  to 
plaintiff  in  part  payment  of  his  claim  against  Burt.  About 
the  sixth  of  July  following,  plaintiff  demanded  payment  of 
the  maker,  who  said  he  could  not  pay  it  then,  but  thought  he 
could  pay  it  in  sixty  days.  The  next  day  plaintiff  informed 
Burt  what  Wolcott  had  said,  who  replied  that  the  time  might 
as  well  be  given  him. 

And  the  defendant,  Burt,  over  the  objection  of  plaintiff, 
offered  testimony  tending  to  prove  that  the  plaintiff  agreed, 
at  the  time  of  the  transfer  of  the  note  to  him  and  so  stated 
afterwards,  that  he  agreed  to  take  it  at  his  own  risk,  and  was 
not  to  rely  on  the  defendant,  Burt,  as  indorser.  The  defend- 
ant, Burt,  also  gave  in  evidence,  over  the  objections  of  plaint- 
iff, that  defen^lant,  Burt's  namo  had  been  written  on  the  note 
v^hen  it  became  due  for  collection  only ;  that  the  no!.e  was 
left  by  Burt  with  the  Society  for  Savings  in  Cleveland,  with 
i  i?  T^.ame  indorsed   thereon  for  that  purpose  only,  and  when 
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Burt  handed  over  the  note  to  plaintiff,  he  intended  to  erase 
his  name  from  the  note,  but  forgot  to  do  so. 

Verdict  and  judgment  were  rendered  for  the  defendant, 
Burt,  which  were  afterward  affirmed  bv  the  district  court. 

H^UckinSy  SUwart  &  Johnson^  for  plaintiff  in  error. 

P.  H.  KaiMT  and  JB.  W,  Haakins^  for  defendants  in  error. 

McIlvaine,  J.  We  have  considered  two  questions  in  this 
case.  1.  Was  evidence  improperly  admitted  on  the  part  of 
defendant  ?    2.  Did  the  court  err  in  the  charge  to  the  jury  ? 

1.  The  issue  to  which  the  evidence  referred  to  relates,  was, 
in  substance,  as  to  the  relation  between  the  parties  of  in- 
dorser  and  indorsee.  The  controvers}'  was  as  to  the  existence 
of  a  contract  of  indorsement,  and  not  as  .to  the  terms  of  the 
contract.  That  the  name  of  the  defendant  was  on  the  back  of 
the  note  at  the  time  he  transferred  it  to  the  plaintiff,  was  not 
disputed;  nor  was  it  disputed  that  the  name  was  written 
there  long  before  the  transfer,  and  for  a  purpose  other  than 
such  transfer.  That  the  presence  of  defendant's  name,  in 
blank,  upon  the  back  of  the  note  at  the  time  of  its  sale  an  de- 
livery totheplaintiff,  is  j»rtma/aae  evidence  of  a  contract  of  in- 
dorsement, is  undoubtedly  true;  nordo  we  think  the  j»rtma/act0 
case  thus  made  is  wholly  overcome  by  showing  th|it  the  name 
was*  previously  written  for  another  purpose  ;  for  the  reason 
that  if  both  parties  knew  of  the  existence  of  the  previous  in- 
dorsement, it  is  presumable  that  it  was  adopted  as  a  present 
indorsement  and  as  evidence  of  the  contract  of  sale  and  trans- 
fer, but  prima  facie  only.  Surely,  as  between  the  parties,  it 
would  be  unjust  to  conclude  the  apparent  indorser,  contrary 
to  the  true  meaning  and  intention  of  the  parties.  And  we 
can  see  no  good  reason  for  holding  that  the  tleclaratibns  and 
constructions  of  the  parties  at  the  time,  and  parts  of  the  res 
gesiaj  are  incompetent  to  prove  the  true  meaning  and  inten- 
tion of  the  parties.    Morris  v.  Faurot^  21  Ohio  St.  155. 

2.  The  plaintiff  requested  the  court  to  charge  the  jury, 
that  if  the  jury  found  the  facts,  as  claimed  by  plaintiff,  to  be 
true,  then  there  was  a  sufficient  demand  and  notice,  under 
the  circumstances,  to  entitle  the  plaintiff  to  recover,  which  the 
court  refused. 

The  court  also  refused  to  charge  the  following,  as  res 
quested ; 
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''If  the  jury  find  that  Wolooti,  the  maker  of  the  note 
deecribed  in  the  petition,  was  insolvent,  and  that  Bnrt,  the 
defendant,  when  he  tranaferred  it  to  plaintiff  for  a  valuable 
consideration,  had  made  an  efifort  to  collect  it  of  Wolcott  and 
£uled;  and  if,  when  he  transferred  it,  he  said  to  the  plaintiff^ 
pointing  to  his  indorsement,  this  is  the  secaritv  I  give  70a 
for  the  note,  and  the  plaintiff  said  I  will  tak£  it  if  Wolcott,, 
the  maker,  says  it  is  all  right,  and  that  he  would  pay  it,  or 
words  to  that  effect,  and  then  both  plaintiff  and  Bart  went 
where  Wolcott,  the  maker,  was,  and  the  plaintiff  had  a  con- 
versation with  Wolcott,  asking  him  if  he  could  pay  the  note, 
and  Wolcott,  in  substance,  said  he  thought  he  could  pay  it 
soon,  or  within  about  thirty  da.^s,and  the  plaintiff  commu- 
nicated to  Burt  this  conversation,  and  said  he  would  take  th& 
note,  and  then  Burt  handed  him  the  note,  being  on  the  same 
day  and  on  the  occasion  of  the  visit  of  the  plaintiff  and 
Burt  to  Wolcott  to  ascertain  whether  the  plaintiff  would  take 
the  note  of  Burt;  that  this  state  of  facts  was  such  demand  of 
payment  of  the  maker  by  plaintiff,  and  notice  to  Burt  of  non- 
payment, as  would  make  him  liable  as  indorser  of  the  note  of 
plaintiff  without  further  demand  and  notice." 

Also, "  if  the  jury  find  from  the  statements  of  Burt  to  plaintiff 
prior  to  a  transfer  of  the  note  to  him  by  Burt,  that  Wolcott, 
the  maker,  was  insolvent,  that  he  had  been  unable  to  get  it 
from  Wolcott,  but  perhaps  he,  the  plaintiff,  could  get  it  out  of 
him,  as  an  old  schoolmate,  and  he  desired  him  to  take  it  and 
collect  it  of  Wolcott  if  he  could,  or  if  there  was  such  condc.ct 
on  the  part  of  the  indorser,  Burt,  as  is  calculated  to  Tiut  a  rea- 
sonable person  off  his  gaard,  or  to  induce  him  to  omit  that 
prompt  demand,  which  under  other  circumstances  would  be 
necessary,  and  to  omit  to  give  notice  of  dishonor;  in  that 
case  neither  demand  or  notice  is  necessary  to  hold  Burt* on  his 
indorsement." 

But  the  court  did  charge  as  follows:  ''That  the  plaintiff, 
to  entitle  him  to  recover,  must  have  been  the  owner  of  the 
note  at  the  time  the  demand  was  made,  and  that  the  plaint- 
iff could  not  have  been  the  owner  of  the  note  at  the  time  of 
plaintiff's  talk  with  the  maker  of  the  note  at  Ravenna;  if 
plaintiff  had  not  then  agreed  to  take  the  note,  and  that  plaint- 
iff's  receiving  the  note  immediately  after  said  talk  would  not 
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date  back  and  make  him  the' owner  of  the  note  at  the  time 
when  plaintiff  talked  with  Wolcott  about  Wolcott's  being 
able  to  pay  it ;"  to  which  charge  of  the  court  a:>  given,  the 
plaintiff,  at  the  time,  excepted 

And  the  court  also  charged  the  jury  that  if  they  "  found 
that  on  the  twenty-seventh  day  of  May,  1875,  the  plaintiff 
saw  the  maker  of  the  note,  and  that  the  maker  promised  to 
pay  it  in  thirty  days,  and  the  indorser  agreed  to  the  exten- 
sion, then  in  that  case,  the  demand  on  the  maker  must  be 
made  on  the  thirtieth  day  thereafter,  without  three  days  of 
grace,  and  notice  giveii  to  the  indorser,  Burt,  within  a  reason- 
able time  thereafter;  that  a  demand  of  payment  on  the  sixth 
day  of  July  following,  and-  notice  of  non-pay!i:ent  to  defend- 
ant, Burt,  the  indorser,  the  next  day  thereafter,  would  not  be 
sufficient  notice  to  hold  the  indorser,  because  the  parties  both 
live  in  the  same  neighborhood,"  to  which  charge  of  the  court 
the  plaintiff,  at  the  time  excepted. 

It  will  be  observed  that  the  plaintiff  placed  his  case  upon 
the  ground  (assuming  that  the  relation  of  indorser  and  in- 
dorsee existed  between  the  parties),  that  demand  of  payment 
from  the  maker,  and  notice  of  non-payment  to  the  indorper^ 
had  been  waived ;  while  the  eourt,  placed  the  right  of  tUe 
plaintiff  to  recover,  upon  strict  compliance  with  the  rules  of 
commercial  law  in  respect  to  demand  and  notice,  when  the 
ssme  had  not  been  waived. 

We  think  the  plaintiff  was  entitled  to  have  the  claiiifi  of 
waiver  fairly  submitted  to  the  jury.  The  charge  as  given, 
-excluded  a  consideration  of  that  claim  by  the  jury.  Indeed,  we 
think  that  the  jury  should  have  been  instructed,  that  de- 
mand and  notice  were  waived,  if  the  facts  claimed  by  plaint- 
iff were  true. 

We  concede  that  demand  and  notice  were  not  proven,  as 
required  by  law  in  cases  where  demand  and  notice  are  neces- 
sary to  hold  the  indorser;  but  we  think  such  proof  was  not 
^essential  to  the  plaintiff's  recovery,  under  the  circumstances 
of  this  indorsement.  At  the  time  of  the  indorsement,  the 
parties  thereto  were  fully  informed  that  the  maker  could  not, 
at  that  time,  make  payment,  nor  probably  within  thirty  days, 
and  the  inference  is  clear  that  parties  indorser  and  indorsee,  in- 
tended to  await  payment  for  that  period.    If  s^  demand  and 
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notice  within  that  period,  were  waived.  And  clearly,  demand 
and  notice,  under  the  circumstances,  were  not  required  at  the 
end  of  the  thirty  days,  by  any  rule  of  law,  for  the  reason  that 
the  note  had  been  long  past  due,  and  no  contract  had 
been  made  with  the  maker  to  extend  the  date  of  payment  to 
any  other  time  than  that  named  in  the  note  itself,  so  that 
neither  rule  of  law  in  respect  to  demand  and  notice  at  ma- 
turity of  commercial  paper,  indorsed  before  maturity,  nor 
that  in  respect  to  indorsement  of  paper  past  due,  were  appli- 
cable to  this  case,  after  the  lapse  of  thirty  days  from  the  date 
of  the  transfer. 

[To  appear  in  39  Ohio  St.]  Judgment  rtvened.. 


GOBvosATiev   BOBBownre  kovbt— vsirxiovs  nmaxBT— pBnrci- 

PAL  An  SVBBTUa-BTIDEVCS,  BTATUTB  07  VOBXieV  8TATB 
MUST  BB  PBOTBD. 

{OkUi avprtme  Court  OmmUsUm,    October  80, 1888.) 
Labwell  et.  al.  v.  Savinos  Fund  Society. 

A  corporation  incorporated  under  the  laws  of  this  state  for  the  purpose 
of  mining  ooai,  and  having  power  under  the  act  of  Bfarch  23,  1876 
(72  Ohio  L.  70),  to  borrow  money  on  the  credit  of  the  corporation,  not 
exceeding  its  authorised  capital  stoclc,  and  at  any  rate  of  interest  not 
exceeding  that  for  which  natural  persons  are  allowed  to  atipulate 
under  the  laws  of  this  state,  procured  a  loan  from  a  savings  fkind 
society,  a  corporation  organized  under  the  laws  of  Pennsylvania* 
The  coal  company  made  its  note  payable  in  six  months  after  date, 
for  the  amount  of  the  loan,  indorsed  by  four  persons  as  sureties,  and 
the  same  was  discounted  by  the  society  at  its  place  of  business  in 
Pennsylvania,  at  a  rate  of  interest  greater  than  eight  per  cent,  per 
annum,  and  the  proceeds  in  currency  were  there  paid  and  delivered 
to  the  coal  company. 

Hdd: 

1.  That  under  said  act  of  March  23, 1875,  a  mining  company  borrowing 

money,  with  interest,  to  be  paid  thereon,  is  placed  upon  the  same 
footing  with  natural  persons  as  to  the  rate  of  interest  for  which  it 
may  stipulate ;  and  a  stipulation  by  the  company  for  the  payment 
of  interest  beyond  the  rate  allowed  by  law,  will  not  avoid  the  con- 
tract, except  as  to  the  excess  of  interest  over  the  legal  rate. 

2.  That  in  an  action  on  said  note  by  the  savings  society  against  the  prin- 

cipal and  sureties  thereon,  said  act  of  March  28, 1875  will  not  be  a 
bar  to  the  recovery  of  the  amount  of  money  actually  advanced  by 
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the  sayings  sodety,  with  interest  thereon  at  the  rate  of  six  per  oeixt. 
per  annmn. 

S.  Tlie  statates  of  another  state  and  also  any  peculiar  oohstmction 
which  the  courts  of  snch  state  may  have  placed  upon  them,  when  they 
come  in  question  in  the  courts  of  this  state,  must  be  proved  by  evi- 
dence as  matters  of  fkct. 

4.  Where  a  savings  fund  society,  incorporated  under  the  laws  of  another 
state  loans  money  on  a  promissory  note,  with  sureties  thereon, 
at  a  higher  rate  of  interest  than  is  allowed  by  its  charter ;  and 
where,  under  the  laws  of  said  state,  there  is  not  a  forfeiture  of  the 
loan,  but  only  of  the  excess  of  interest  above  the  legal  rate,  the 
society,  in  an  action  on  the  note  in  this  state  against  the  maker  and 
sureties,  may  recover  the  principal  and  interest  thereon  at  the  rate 
authorised  by  its  charter. 

Error  to  the  District  Court  of  Perry  Couaiy. 

Smyihe  &  Sprague^  for  plaintiffs  in  error. 

J.  Bvdcingham^  for  defendant  in  error. 

DicKMAN,  J.  The  Hanover  Savings  Fund  Society,  a  corpo- 
ration organized  under  the  laws  of  Pennsylvania,  and  located 
in  Hanover  in  that  state,  commenced  the  original  action  in 
the  Court  of  Common  Pleas  of  Perry  County,  against  the  New- 
ark Coal  Company,  a  corporation  organized  under  the  laws  of 
Ohio,  as  maker,  and  John  C.  Larwell,  William  Shields, 
Bdward  M.  Downer,James  H.  Smith,  and  Thomas  J.  Davis,  as 
indorsers  of  a  promissory  note  for  live  thousand  dollars,  dated 
December  18,  1878,  payable  in  six  months  after  date,  and  dis- 
counted by  the  Savings  Fund  Society.  The  note  was  signed 
by  Larwell,  Shields,  Downer  and  Smith,  as  sureties,  only  ; 
and  was  delivered  to  the  Savings  Fund  Society  at  its  place  of 
business  in  Pennsylvania ;  and  was  there  discounted  by  it,  at 
a  rate  of  interest,  exceeding  six  per  cent,  per  annum,  to  wit : 
ten  per  cent,  per  annum ;  and  the  proceeds  thereof  were  there 
paid  and  delivered  to  ihe  Coal  Company. 

The  Coal  Company  and  Davis  filed  no  answer  to  the  peti- 
tion. 

The  other  defendants  answered,  and  set  up  as  defenses  : 
1.  That  they  signed  the  note  as  sureties  ;  that  the  Savings 
Fund  Society  had  not  the  corporate  power  to  receive  as  inter- 
est for  any  loan,  more  than  six  per  cent,  per  annum  ;  that  its 
discount  of  the  note  in  question,  at  a  greater  rate,  was  in  viola- 
tion of  the  laws  of  Pennsylvania,  and  of  its  articles  of  incor- 
poration ;  and    th&t  the  contract  of  loan,  was  therefore   void. 
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for  want  of  the  Society^R  legal  capacity  to  make  the  same. 
2.  That  the  Coal  Company^  being  a  corporation,  organized 
for  manufacturing  ^nd  mining  purooses,  had  not  the  power, 
under  the  laws  of  Ohio,  to  borrow  money  at  a  higher  rate  of 
interest,  than  that  for  wjbich  natural  persons*  are  authorized  to 
contract,  and  that  the  note  by  it  executed,  and  discounted  by 
by  tho  Savings  Fund  Society,  was  therefore  illegal  and 
void. 

The  issues  were  tried  to  the  court  and  judgment  was  ren- 
dered for  the  plaintiff,  for  the  amount  actually  advanced  on 
the  note,  witli  interest  thereon,  at  six  per  cent,  per  annum. 
The  judgment  was  affirmed  by  the  district  court,  and  this 
court  is  asked  to  reverse  the  judgment  of  affirmance. 

The  Hanover  Savings  Fund  Society  was  incorporated  by 
the  legislature  of  Pennsylvania,  by  act  of  April  14, 1835.  By 
section  four  of  the  act  of  incorporation,  it  is  provided,  that 
the  corporatiop  shall  be  authorized  to  invest  its  funds  in 
public  stocks,  or  real  securities,  or  in  the  discount  of  notes,  or 
personal  securities,  provided,  that  the  note  of  discount,  at 
which  Joans  may  be  made  by  the  institution,  shall  not  ex- 
ceed one-half  per  centum  for  thirty  days.  And,  by  section  one 
of  an  act  passed  June  27, 1839,  which  is  entitled  a  supplement 
to  an  act  ta  incorporate  the  Philadelphia  Savings  Institution, 
and  for  the  better  regiflaiion  of  savings  institutions  and  loan 
companies,  it  is  provided,  that  it  shall  not  be  lawful  for  any 
savings  institution  or  loan  company  within  the  common- 
wealth to  charge  or  receive  as  interest,  commission  or  other- 
wise, for  any  loan  or  discount,  more  than  at  the  rate  of  six 
per  cent,  per.annum  dn  the  sum  loaned  or  discounted.  And 
if  an}' member,  director  or  officer  of  any  savings  institution 
or  loan  company,  shall  advise  or  consent  to  any  violation  of 
theprovisions.of  the  section,  or  shall  knowingly  suffer  them 
to  be  violated,  he  shall  forfeit  and  pay  for  each  offense,  the 
sum  of-  one  hundred  dollars.  The  Pennsylvania,  statute, 
passed  May  28, 1858,  regulating  the  rate  of  interest,  provides, 
"  That  the  lawful  rate  of  interest  for  the  loan  or  use  of  money 
in  all  cases  where  no  express  contract  shall  have  been  made 
for  a  less  rate,  shall  be  six  percent,  per  anikum."  And  when 
a  greater  rate  has  been  contracted  for  or  reserved,  the  debtor 
w!ll  not  be  required  to  pay  the.  excess  over  the  legal  rate,  and 
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at  bis  option  he  may  deduct  the  excess  from  the  amount  of 
the  debt ;  or,  when  he  has  voluntarily  paid  the  whole  debt 
with  interest  in  excess  of  the  lawfiil  rate,  he  may  recover 
such  excess  by  action.  This  statute  inflicts  no  pains,  penal- 
ties or  forfeitures  for  charging  or  receiving  mOre  than  thie 
lawful  rate  of  interest.  If  the  parties  contract  for  a  greater 
rate  than  six  per  cent.,  -the  contract  is  only  voidable  as 
to  the  excess  LAcmon,  National  Bank  v.  Karmanyf  98  Pa. 
St.  65. 

It  is  submitted  in  behalf  of  the  defendant  in  error,  t^at  by  the 
established  constructiop  and  interpretation  of  the  statutes  oi 
Pennsylvania,  contracts  for  the  loan  of  money  by  incorpo- 
rated savings  institutions  at  a  higher  rate  of  interest  than  six 
per  cent,  per  annum,  are  to  be  placed  upon  the  same  footing 
with  those  of  natural  persons,  and  instead  of  being  illegal  and 
void,  are  valid  to  the  extent  of  the  amoui^t  actually  advanced, 
with  interest  thereon,  at  the  lawful  rate.  The  statutes  of 
another  state,  and  also  any  peculiar  construction,  which  the 
courts  of  sueh  state  may  have  placed  upon  them,  when  they 
come  in  question  in  the  courts  of  this  state,  must  be  proved 
by  evidence  as  matters  of  fact.  Smith  v.  Bartram^  11  Ohio 
St.  690. 

On  the  trial  in  the  court  of  common  pleas,  to  prove  the  ex- 
iating  law  of  Pennsylvaaia  governing  savings  institutions  in 
making  loans  on  interest,  both  sides  produced  evidence,  in 
the  shape  of  printed  copies  of  statdtes,  and  books  of  reports 
of  cases  adjudicated  in  the  local  tribunals ;  and  the  plaintiff 
introduced  the  depositions  of  witnesses  learned  in  the  law, 
and  of  long  and  extensive  practice  in  the  courts  of  that  state. 
In  the  light  of  jthjs  evidence  thus  furnished  by  the  record,  we 
are  not  disposed  to  reject  the  conclusions  arrived  at  by  the 
eourt  below— rthat  the  taking  of  more  than  six  per  cent,  per 
annum  interest  by  savings  institutions,  in  Pennsylvania, 
does  not  work  a  forfeiture  of  the  loan,  but  only  of  the  excess 
of  interest  above  that  rate;  that  the  officers  such  of  institu- 
tions, may  be  sued  for  a  penalty  of  one  hundred  dollars  for  a 
violation  of  the  act  in  taking  illegal  interest;  but  that  the 
principal  with  six  per  cent,  per  annum  interest  thereon,  is 
not  impafred,  and  may  be  recovered  by  action.  There  being 
therefore  under  the  laws  of  Pennsylvania,  no  forfeiture  of  thei 
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load,  but  only  of  the  excess  of  interest  above  the  legal  rate ; 
the  Savings  Fund  Society,  in  an  action  in  this  state,  on  the 
note  in  litigation,  against  the  maker  and  sureties,  may,  jf 
not  prohibited  by  any  statute  of  thiz. state,  recover  the  princi- 
pal, and  interest  thereon  at  the  rate  authorized  by  its 
charter. 

But  the  Newark  Coal  Company,  it  is  said,  had  not  under  the 
laws  of  Ohio,  the  legal  power  and  capacity  to  borrow  money 
at  a  rate  of  interest  exceeding  eight  per  cent,  per  annum,  and 
that  its  contract  with  the  defendant  in  error  was  therefore 
illegal  and  void.  This*Coal  Company,  is  a  corporation  organ- 
ized for  manufacturing  and  mining  purposes.  Under  the  act 
of  March  23,  1875  (72  Ohio  L.  69.),  "  Any  company  hereto- 
fore or  hereafter  incorporated  under  the  laws  of  this  state  for 
the  purpose  of  manufacturing  or  mining,  or  any  corporation 
organized  for  religious  purposes,  shall  have  power  to  borrow 
money  on  the  credit  of  the  corporation,  not  exceeding  its 
authorized  capital  stock,  at  any  rate  of  interest  not  exceeding 
that  for  which  natural  persons  are  or  may  be  allowed  to  stipu- 
late under  the  laws  of  this  state,  and  may  execute  bonds  or 
promissory  notes  therefor  in  sums  not  less  than  one  hundred 
dollars,  and  to  secure  the  payment  thereof,  may  pledge  the 
property  and  income  of  such  company." 

Without  the  aid  of  an  enabling  statute,  the  Coal  Company 
might  have  borrowed  money  without  express  authority  in 
that  behalf,  as  a  power  incidental  to  its  enterprise,  provided 
the  nature  of  its  undertakings  was  such  as  to  render  borrow- 
ing necessary  for  the  proper  conduct  of  the  same.  The  mod- 
ern doctrine  is,  to  consider  corporations  as  not  only  having 
such  powers  as  are  specially  granted  by  the  act  of  incorpora- 
tion, but  such  as  are  necessary  for  the  purpose  of  carrying  into 
effect  the  powers  expressly  granted.  (  2Kents'  Comm.  298.) 
Generally,  they  have  authority  to  borrow  money  to  carry  out 
the  objects  for  which  they  are  created,  and  to  execute  their 
obligations  therefor.  When  not  prohibited  by  law  from  doing 
so  and  without  any  express  authority  in  their  charters  for 
that  purpose,  tbey  may  make  negotiable  promissory  notes, 
when  such  notes  are  given  by  them  for  any  of  the  legitimate 
objects  for  which  they  were  incorporated.  Indeed,  it  seems  to 
be  now   well  settled  by  the  weight  of  authority,  as  said  in  a 


Ohio  Law  Journal.  27 

recent  work  on  corporationsy  that  a  power  granted  to  a  corpo- 
ration, to  engage  in  a  certain  basiness,  carries  v^itb  it  ihe 
authority  to  act,  precisely  as  an  individual  would  act,  in  carry- 
ing on  such  business,  and  that  it  would  possess  for  this  pur- 
pose the  usual  and  ordinary  means  of  accomplishing  the 
objects  of  its  creation  in  the  same  manner,  as  though  it  were 
a  natural  person.  Field  on  Corp.,  §  271;  Hays,  el.  al.  v. 
OtUion  Oas  Light  and  Oaai  Qmpany^  29  Ohio  St.  330;  Moss  v. 
iloerett,10N.Y.449;  Green's  Brice's  Ultra  Vires,  115. 

In  full  view  of  the  exercise  of  these  extended  and  well  recog- 
nized incidental  corporate  powers,  the  legislature,  in  section 
3235,  Revised  Statutes,  has  provided,  that  except  for  dealing  in 
real  estate  or  carrying  on  professional  business,  corporations 
'*  may  be  formed  for  any  purpose  for  which  individuals  may  law- 
fully associate  themselves."  If  the  legislature  had  gone  further, 
and  added  the  words, ''  and  may  borrow  money  at  any  rate  of 
interest  not  exceeding  that  for  which  natural  persons  may 
stipulate  under  the  laws  of  this  state,"  it  would  be  unreason- 
able to  hold,  that  the  statute  meant  to  permit  merchants  and 
traders,  for  example,  to  go  through  the  form  of  a  corporate  or- 
ganization, and  as  it  were,  borrow  themselves  rich  by  obtaining 
loans  at  more  than  eight  per  cent,  interest,  and  then  under  the 
shield  of  law  repudiating  the  payment  of  interest  and 
principal. 

If  a  corporation,  in  the  exercise  of  its  implied  poweri«,  may 
borrow  money  and  give  its  promissory  note  therefor,  it  may 
stipulate  for  the  payment  of  interest,  and  must  be  subject  to 
at  least  the  same  limitations  that  are  imposed  upon  natural 
persons.  But,  suppose  it  borrows  money  and  {stipulates  to 
pay  a  higher  interest  than  eight  per  cent,  per  annum,  shall 
the  lender  thereby  forfeit  not  merely  the  excess  of  interest 
above  the  legal  rate,  but  the  entire  principal  and  interest? 
Such  a  bargain  between  natural  persons,  it  is  conceded,  would 
not  be  illegal,  but  our  courts  would  recognize  the  contract  as 
binding,  and  reform  the  terms,  and  gjve  judgment  for  the 
principal  and  six  per  cent,  interest.  Miami  Exporting  Co.  v. 
Clark,  13  Ohio.  20.  A'  different  rule,  we  do  not  think,  ap- 
plies to  manufacturing  and  mining  companies  under  the  act 
of  March,  1875.  When  the  legislature  empowered  such  com- 
panies to  borrow  money,  at  any  rate  of  interest  not  exceeding 
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that  for  which  natural  persons  are  allowed  to  stipulate,  we 
are  unwilling  to  hold,  that  it  was  the  legislative  intent  to 
permit  such  companies  not  only  to  evade  the  payment  of  the 
excess  of  interest  above  the  legal  rate,  but  to  go  further  than 
natural  persons  can  go,  and  repudiate  the  entire  contract  as 
illegal  and  void.  Such  an  intent  becomes  more  improbable 
when  we  consider,  that  "  corporations  organized  for  religious 
purposes"  are  placed  by  the  statute,  in  all  respects, 
upon  the  same  level  with  manufacturing  and  mining  com- 
panies. 

We  are  therefore  of  opinion  that  a  mining  company,  bor- 
rowing money,  with  interest  to  be  paid  thereon,  is  placed 
upon  the  same  footing  with  natural  persons  as  to  the  rate  of 
interest  for  which  it  may  stipulate ;  and  a  stipulation  by  the 
company  for  the  payment  of  interest  beyond  the  rate  allowed 
by  law,  will  not  avoid  the  contract,  except  as  to  the  excess  of 
interest  over  the  legal  rate. 

But,  although  the  contract  between  the  coal  company  and 
the  defendant  in  error  is  not  to  be  treated  as  illegal  and  void, 
yet,  it  is  contended,  that  it  was  at  least  without  authority; 
that  the  company  is  a  creature  of  statutory  law,  and  derives 
all  it3  powers  and  capacities  from  the  law  of  its  creation ;  that 
to  borrow  money  at  a  rate  of  interest  greater  than  eight  per 
cent,  per  annum,  is  not  within  the  powers  conferred  by  the 
act  of  March,  1875,  and  therefore  no  recovery  can  be  had  by 
the  Savings  Fund  Society.  The  facts  stand  undisputed,  that 
the  Coal  Company  did  borrow  the  sum  of  five  thousand  dollars 
from  the  Savings  Fund  Society,  to  be  used  in  its  business  of 
mining  coal ;  that  no  portion  of  the  money  has  ever  been  paid  ; 
and  that  it  is  now  sought  to  repudiate  the  loan,  on  the  ground 
of  a  wanl^  of  corporate  power  to  borrow  money  at  more  than 
eight  per  cent,  interest.  In  the  case  of  Bank  of  ChiUicothe  y . 
Toion  of  ChlUicothe,  7  Ohio  31,  it  was  held,  that  where  a  town 
corporation  is  invested  with  the  powers  usually  conferred  upon 
such  bodies,  a  contract  borrowing  money  for  the  use  of  the 
town  is  obligatory,  and  binds  the  corporation  for  repayment, 
although  no  express  power  to  borrow  money  be  given  in  the 
law  of  incorporation.  Hitchcock,  J.,  in  delivering  the  opinion 
of  the  court,  in  words  of  great  force,  and  adapted  to  the  case 
at  bar,  says :  *'  The  language  of  the  defendants  to  the  plaintiffs 
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iBy  in  sabstanoe,  this :  Trae,  you  loaned  to  ub  the  money,  you  did 
it  at  oar  earnest  solicitation,  we  have  used  it  for  our  own  ben^* 
fit;  bat  we  have  no  power  to  borjx>w ;  we  violated  our 
charter  in  so  doing,  and  we  will  take  advantage  of  this,  our 
own  wrongful  act,  to  protect  ourselves  from  the  payment  of  that 
which  is  your  honest  due.  No  rule  of  decision  which  will 
lead  to  such  manife3t  injustice  ought  to  be  adopted  without 
careful  examination  and  much  deliberation."  The  attempt  of 
a  corporation  to  avoid  the  payment  of  its  debts,  by  setting  up 
its  usurpation  of  power  or  the  plea  that  a  contract  which  it 
has  deliberately  made,  and  of  which  it  has  received  the  full 
benefit,  is  void  for  want  of  corporate  power  to  make  it,  does 
not  commend  itself  to  favorable  consideration.  The  tendency 
of  the  courts,  based  upon  the  strongest  principles  of  justice,  is 
to  enforce  contracts  against  corporations,  although  in  entering 
into  them  they  may  hav'e  transcended  their  chartered  powers, 
when  they  have  received  the  consideration  and  the  benefit  of 
the  contract.  And  it  seems  to  be  now  the  well-established 
rule,  tha't  where  a  contract,  not  illegal,  has  been  executed  and 
fully  performed  on  the  part  either  of  the  corporation  or  of  the 
other  contracting  party,  neither  will  be  heard  to  object  that 
the  contract  and  such  parformance  were  not  within  the  legiti- 
mate p)wer3  of  the  corporation.  HiyiY.  Gdloa  Gis  Light  & 
Coal  (Jo.,  29  Ohio  St.  330;  Ez  parU  Chippendale,  4  D.  6.  M.  &  Q. 
19;  Fish  Mongers'  Co,  v.  Robertson,  6  McG.  131;  WhUnn/  Arms 
Co,  V.  Barh)w,  63  ^:  K  62 ;  Bradlet/  v.  Ballard,  66  ///.  413. 

It  is  claimed  in  behalf  of  the  plaintiff  in  error,  that  the 
judgment  of  the  district  court  sh.)ttld  be  reversed,  upon  the 
authority  of  Bank  of  ChiUicothe  v.  Swayne,  8  Ohio  268,  and  a 
series  of  cases  following  in  approval,  and  ending  with  Kilbreth 
V.  BaUs,  38  Ohio  St.  187,  in  which  banks  and  institutions  ex- 
ercising banking  powers  loaned  money  at  usurious  rates  of 
interest.  Those  C£^es,  as  well  as  th  it  of  OMo  exrd.  Laskey  v. 
Board  of  Elacation,  35-Ohio  St.  619 — x  case  of  borrowing 
money  at  a  rate  of  interest  exceeding  the  statutory  limitation 
of  eight  per  cent. — rest  upon  their  own  peculiar  merits.  They 
refer  to  a  class  of  corporations  totally  unlike  mining  com- 
panies in  character,  duties,  objects  and  relations  to  the  public. 
By  raason  of 'the  rastrictions  and  prohibitions  in  ^he  charters 
or  acts  of  incorporation  which  gave  them  birth,  it  was  held  in 
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the  cases  above  referred  to,  that  where  the  banks  or  banking 
iastitutious  took  mjre  than  the  rate  of  interest  prescribed,  the 
contract  of  loan  was  avoided-rthat  it  was  not  simply  ultra 
vires,  bat  illegal  and  void.  We  are  not  disposed  to  call  in 
qaestioa  the  dicision  in  the  caseot  B inkof  Ohillicothe  v.  Bwaynej 
Bupra,  bat  we  are  of  opinion  that  the  application  of  its  con- 
trolling principle  shoald  not  be  extended  to  the  act  of  March 
23, 1875,  for  enabling  tnanufactarins  and  mining  companies 
to  borrow  money  at  the  rate  of  interest  psrmitted  to  natural 
persons.  Such  an  application  is  not  demanded  by  the  lan- 
guage, spirit  or  purposes  of  that  act. 

From  the  foregoing  consid 3 rations  it  will  follow,  that  the 
Newark  Coal  Company  is  not  discharged  from  liability,  on  the 
promissory  note  by  it  mvde  to  the  Hxnover  Savings  Fund 
Society.  It  is  claimed,  however,  by  the  plainliffj  in  error, 
Larwell,  Shields,  Downer  and  Smith,  that  although  the  Coal 
Company  may  ba  liable,  they,  being  sureties  only  on-  the  note, 
are  exonerated,  as  the  alleged  usurious  contract  is  not  their 
contract.  In  First  National  Bank  of  Columbus  v.  Oarlinghouae 
a  oZ.,  22  Ohio  St.  493,  it  was  decided,,  that  the  discounting  of  a 
note  for  the  principle  maker,  at  a  usurious  rate  of  interest, 
will  not  discharge  the  sureties,  where  there  is  no  intention  to 
practice  a  fraud  on  them,  and  in  the  absence  of  any  express 
agreement  or  understanding  between  tha  sureties  and  the 
principal  of  which  the  creditor  had  notice,  that^he  note  was 
not  to  be  used  unless  it  could  be  discouAted  at  the  legal  rate 
of  interest.  In  -such  case,  the  sureties  must  be  held  to  have 
trusted  the  principal  as  to  the  terms  on  which  the  note  might 
be  discounted.  There  being  no  facts  disclosed  by  the  record 
which  render  that  decision  inapplicable  to  the  case  at  bar,  we 
are  of  opinion  that  the  above  named  sureties  are  not  relieved 
from  liability  on  the  note,  by  the  contract  of  the  Coal  Com- 
pany to  pay  interest  thereon  in  excess  of  eight  per  cent,  per 
annum. 

The  judgm^t  of  the  district  court  must  be  affirmed. 

Judgment  accordingly. 

Martin,  J.,  dissents  as  to  the  fourth  syllabus,  because  the 
evidence  in  the  case  does  not  establish  the  law  of  Pennsylva- 
nia to  be  as  stated  therein. 

[To  appear  in  40  Ohio  St.] 
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WHSV   DSAR  BT    OmCSE    07    XTOICIPAL   OOBfOKATIOV    VMV 
TBIABXTBIB  FOB  8ALABT  VEOOnABUL 

{Ohio  Supreme  Oowrt  Commission.    Jan.  15, 1884.) 

Carran  et  al.  V,  Little. 

B.,  an  officer  of  the  city  of  Cleveland,  having  a  salary  payable  quarterly, 
made  a  draft  on  E.,  the  treasurer  of  the  city,  for  eleven  hundred  and 
twenty-live  dollars,  payable  to  the  order  of  C,  on  the  eighth  day  of 
April,  1874,  and  directed  therein  that  the  amount  of  the  draft  be 
charged  to  his  salary  for  the  quarter  then  ending,  and  waiyed  de- 
mand and  protest.    The  draft  was  indorsed  by  C.  to  L. 

Hdd  :  The  draft  was  n^Bgotiableand  created  between  B.  and  C.  the  rela- 
tion of  drawer  and  indorser. 

Error  to  the  District  Court  of  Cuyahoga  County. 

The  action  in  the  common  pleas  was  brought  by  Little,  the 
defendant  in  error,  against  Carran  as  indorser,  Everett'  as 
drawee  and  the  administrator  of  Wm.  C.  Bunts,  the  drawer  of  a 
draft,  which  is  as  follows : 

"  Cleveland,  August  13, 1878. 

''  $1125.  On  the  eigth  day  of  April,  1874,  pa^r  to  the  order 
of  T.  J.  Carran,  Esq.,  $1,125,  and  charge  to  my  quarter's 
salary  as  city  solicitor,  due  at  that  time,  demand  and  protest 
waived.     Value  received  and  place  to  account  of 

'*  Wm.  C.  Bunts. 

"  To  S.  T.  Everett,  Esq., 

"  City  Treasuirer. 

'*  Indorsed :    Thomas  J.  Carram." 

It  was  averred  in  the  petition  that  at  the  date  of  the  draft, 
the  drawer,  Wm.  C.  Bunts,  was  the  city  solicitor  of  the  city  of 
Clevela.nd,  and  the  defendant,  S.  T.  Everett,  was  the  treasurer 
of  the  city ;  and  ihat  $1,125  would  become  due  to  Bunts  on 
April  8,  1874,  as  his  salary  for  the  quarter  then  ending;  and 
that  his  death  occurred  some  time  after  Jannary  8,  and  be- 
fore April  8,  1874. 

Judgment  was  given  for  the  defentants  below  on.  demurrer 
to  the  petition. 

This  judgment  was  reversed  by  the  district  court,  and  the 
deiqurrer  of  the  defendant,  Carran,  to  the  petition  was  over- 
ruled. 

To  reverse  this  judgment  a  petition  in  erpor  is  filed 
here. 


Ohio  Law  Joubhal. 


Thomas  J.  Carran^  for  plaintiff  in  error. 

Samud  E.  WiUiamaon^  for  defendant  Little. 

Raifij  Sherwood  &  Buflte,  for  City  of  Cleveland. 

McCaulky,  J.  The  principal  question  in  this  ^aae  is 
whether  or  not  the  plaintiff  iii  «rror,  Curra^',  is  liable  as  in- 
dorser  of  the  draft  on  which  the  plaintiff  seeks  to  recover: 
This  question  is  to  be  determined  by  the  character  to  be  given 
tb  the  draft  itself.  The  claim  of  the  plaintiff  in  error  is  that 
the  draft  is  merely  an  assignment  of  an  unearned  salary  for  a 
certain  quarter,  and  being  drawn  on  the  city  treasurer  was 
payable  but  of  the  salary  of  the  drawer,  and  being  thus  paya- 
bleout  of  a  particular  fund,  was  not  negotiable. 

Whether  the  drawer  made  an  assignment  only  of  his  salary, 
or  a  bill  of  exchange,  depends  upon  his  intention,  as  it  can 
be  ascertained  from  the  paper  itself,  to  make  himself  person- 
ally liable. 

An  order  to  pay  money  out  of  a  particular  fiind  is  not  a  bill 
of  exchange ;  but  an  order  to  pay  with  directions  to  the 
drawee  how  he  may  reimburse  himself,  is  a  bill  of  exchange, 
l^bis  distinction  has  been  recognized  in  many  cases.  KMy  y. 
Brooklyn,  4  Hill  263;  Oaurrin  v.  Ledlie,  31  Pa.  St.  606;  U.&  v. 
Bank  of  the  MetropoliSj  15  Peters  377. 

Is  there  enough  in  this  draft  to  indicate  the  intention  of  the 
drawer  to  make,  himself  liable  ?  He  made  his  draft  upon  S. 
T.  Everett,  directing  him  to  pay  the  amount  of  the  draft  and 
charge  the  .iame  to  his  quarter's  salary  for  the  quarter  then 
ending,  and  waived  demand  and  protest.  It  is  quite  clear 
from  the  waiyer  of  demand  and  protest  that  the  drawer  con.- 
templated  a  continuing  liability  on  his  part.  The  bill  is 
really  one  drawn  on  Everett.  The  designation  ''city  treas- 
urer" is  merely  descriptio  personse,  and  the  direction  to 
charge  tg  his  quarter's  salary  is  nothing  more  than  a  direction 
to  the  drawee  how  to  reimburse  himself. 

The  drawer  Dad  no  authority  to  draw  on  Everett  as  city 
treasurer,  nor  had  Everett  authority  by  reason  of  the  draft, 
to  pay  to  any  one  the  amount  stated  in  the  draft,  or  any 
amount  as  the  salary  of  the  drawer.  His  salary  could  be  paid 
by  the  drawee  only  on  the  order  at  the  proper  officer  of  the 
city. 

The  draft  is  a  different  thing  from  an  order  of  an  officer  au- 
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thorized  by  law  to  draw  orders  on  a  treasurer  for  moneys 
held  by  the*  treasurer  officially,  as  in  the  case  of  Steubeck 
y.  ne  Treamrer,  22  Ohio  St.  591,  referred  to  by  plaintiff 
in  error.  In  that  case  it  was  held  that  such  an 
order  was  not  negotiable.  It  wasan  order  drawn  in  the  form 
required  by  statute,  by  .an  officer  authorized  to  draw  on  th^ 
treasurer,  who  was  authorized  to  pay,  on  his  order  apd  on  no 
other.  Not  a  matter  of  dealing,  but  the  form  required  by  law 
to  be  observed  in  the  disbursement  of  public  moneys. 

The  city  would  be  liable  only  for  any  money  owing  upon 
the  ^ary  of  the  drawer  at  the  commencement  of  the  action, 
for  the  quarter  ending  at  the  maturity  of  the  draft,  not.  be- 
cause of  any  notice  to  it  or  any  of  its  officers  of  the  nour pay- 
ment of  the  draft,  but  because  it  held  the  fund,  or  some  part 
of  it,  lippropriated  by  the  draft  to  its  payment ;  and'  the  action 
itself  would  be  notice  that  the  money,  if  any  was  so  held,  was 
claimed' by  the  holder  of  the  draft. 

[To  Appear  in  40  Qhio  St.]  Ji^dgment  affirmed. 


HAnAXUa— WILL  LIB  TO  COipBL  BOABD  TO  ACT  OV  FLAVS  Ta 

BUILD    BBIOeK-BK^BALS  tT  IMPUOATIOV— AmrHOBITY 

OFflTATB  OTXB  VATIGABLS  8TBBAM8. 

{Ohio  Supreme  Court,  .January  22, 1884.) 

Thb  $tatb  bx  rbl.  Commissioners  of  Muskingum  County  v. 

BoABD  OF  PuBtlCf  WoRKS. 

1.  The  proTiaiona  of  an  act  to  aathorlae  the  commiaaionera  of  Mua- 
kingam  oounty  to  bdild  certain  bridgea  therein  named  acroea  the 
Muakingam  river  and'atate  canal,  paased  Febmary  24, 1868  (66  Oliio 
tib  219),  and  an  act  amendatory  and  sapplementary  thereto,  paJsaod 
Aprils,  1876 (73 Ohio  L.  274),  left  to  theeommlasionersthe  determina- 
tion of  the  location,  within  the  prescribed  limita,  of  the  propoaed 
bridge;  but  the  approval  by  the  board  of  publie  worka  of  the 
**plan  *'  of  the  bridge  aa  diatingniahed  from  ita  ''  location  "  waa  pre- 
requiaite  to  its  oonatmction. 

1  The  dlaapproval  of  the  ''plan"  by  the  board  of  pnblie  worka nixm 
the  aole  groand  of  objeotiona  to  ita  location,  being  nnwarratited, 
a  writ  of  mandamus  may  properly  iasne  to  require  it  to  exerdae 
ita  discretion  and  either  approve  or  diaapprove  such  plan  without 
regard  to  the  question  of  location. 

8.  The  proviaiona  of  the.  act  above-named  were  not  repealed  or  afllscted 
by  seistion  4937  of  the  Revised  SUtutea.  • 

4,  A  local  and  apecial  act  ia  not  repealed  or  otherwia^  alfocted  by  thei  con- 
flicting proviaiona  of  a  aubeeqnent  general  atatute  on  the  aame  aab* 
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ject,  unless  the  legislaUve  intent  that  such  efifoot  be  given  the  later 
enactment  is  clearly  manifest. 

A,  While  congress  may,  in  the  assertion  of  its  power,  nnder  the  oonatitn- 
tion,  {o  regulate  commerce  among  the  states,  exercise  control  over 
the  navigable  waters  within  this  stated,  so  far  as  to  protect  and  im- 
prove their  free  navigation,  yet  while  this  power  remains  dormant 
and  uneffectuated  by  legislation,  the  state  has  plenary  authority  over 
bridges  across  them,  and  there  is  nothing  in  the  ordinance  of  1787 
that  precludes  her  finom  exercising  such  authority. 

0.  The  enactment  by  the  general  assembly  of  the  provisions  above 
named  for  the  construclion  of  siich  bridge,  is  an  assertion  by  the 
state  of  such  authority,  and  the  board  of  public  works  has  no 
power,  in  -a  proceeding  to  compel  its  action  according  to  such  pro- 
visions, to  question  the  right  of  the  state  to  authorize  the  construc- 
tion of  su«^hi>ridge,  or  otherwise  oppose  its  construction,  upon  the 
alleged  ground  that  the  navigation  of  the  waters  to  be  bridged  will 
be  thei^by  obstructed. 

Api^lication  for  mandamus. 

By  an  act  of  the  general  assembly,  whicfc  took  effect  Febru- 
ary 2i,  1863  (65 Ohio  L.  219),  and  an  act  amendatory  and  sup- 
plementary thereto,  which  took  effect  April  3, 1876,  (73  Ohio  L. 
274)  -the  commissioners  of  Muskingum  county  were  "author- 
ised and  empowered  to  build  a  bridge  across  the  Muskingum 
river  and  state  canal,"  at  such  point,  within  designated  lim- 
its, "as  said  commissioners  may  determine." 

Section  two  of  the  act  of  1868  provides  that  before  the  construc- 
tion of  a  bridge  under  its  provisions,  "  the  said  commissioners 
shall  submit  the  plan  of  the  same  to  the  board  of  public 
works  of  said  state  and  receive  their  approval  thereof." 

The  streets  to  be  connected  by  the  bridge  were  public  high- 
ways. 

The  proposed  site  of  the  bridge  is  within  the  corporate  lim- 
its of  the  city  of  Zanesville. 

The  Muskingum  river,  at  the  point  of  the  proposed  location 
of  the  bridge,  although  known  to  the  law  and  the  courts  as  a 
navigable  river,  is  not,  in  fact,  navigable,  except  by  means  of 
the  canal  wliich  constitutes  in  part,  the  "  Muskingum  River 
Improvement."  The  commissioners  duly  determined  to  build 
a  bridge  of  the  kind,  and  located  within  the  limits  authorized 
and  prescribed  by  the  legi.  lation  above  referred  to,  and  pro- 
cured to  be  made  a  full  and  complete  plan  or  model  of  a 
bridge,  embracing  a  swing  bridge  where  the  same  crosses  the 
canal  which,  on  the  eleventh  dav  of  April,  1883,  they  sub- 
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milted  to  the  board  of  public  works  for  the  purpose  of  receiving 
its  approval  thereof. 

The  board  refused  to  examine,  for  approval  or  disapproval, 
such  plan  or  model,  but  entered  on  its  records,  in  reference 
thereto  the  following :  ''The  board  disapproves  said  plans, 
believing  that  the  location  of  the  bridge,  as  propof^,  would 
be  injurious  to  the  state's  interests."  Thereafter,  in  May,  1883, 
the  board  refused  on  request  to  reconsider  its  former  action, 
and  entered  upon  its  recordb,  in  reference  thereto,  the  follow- 
ing: "Ordered  that  this  board  reruses  to  reconsider, its  ac- 
tion concerning  the  bridge  proposed  to  be  built  at  Zanesville, 
as  expressed  in  its  order  of  April  11,  18^,  for  the  reason  that 
the  building  of  the  bridge  at  Sixth  street  would  injuriou9ly 
and  unnecessarily  interfere  with  the  rights  of  the  public  and 
persotis  engaged  in  the  navigation  of  the  Muskingum  river.*' 

It  was  a  fact  conceded  at  the  hearing  ot  the  present  proceed- 
ing, that  the  board  of  public  works  based  its  action  upon  its 
disapproval  of  the  proposed  loecUion  of  the  bridge. 

The  object  of  this  proceeding  is  to  compel  the  defendant,  by 
writ  of  mandamus,  to  exercise  its  discretion  and  either  ap- 
prove or  disapprove  the  plan  of  the  proposed  bridge. 

r.  P.  LinnSc  W.  J.  Gilmore,  for  plaintiff. 

A.  W.  Train^  for  defendant. 

OwEK,  J.  The  defendant  maintains  that  by  the  acts  authoriz- 
ing the  construction  of  the  proposed  bridge,  it  is  charged  with 
the  duty  of  considering  and  approving  or  disapproving  the 
location  as  well  as  the  plan  of  it.     These  acts  seem  clearly  to 
leave  its   location   entirely   with  the    commissioners.    The 
defendant  urges,  however,  that  section  4937  of  the  Revised 
Statutes  so  far  qualifies  the  provisions  of  the  special  bridge 
acts  as  to  make  Its  corsent  in  writing  '*for  the  model  and 
location  "of  the  bridge  prerequisite  to  its  construction.    This 
claim  is  well  made  if  this  section  is  to  exert  a  controlling 
effect  upon  the  provisions  of  the  bridge  acts.    The  provisions 
of  this  section  were  first  substantially  enacted  April  16,  1874 
(71  Ohio  L.  84),  and   amended  March  24,  1875  (Ohio  L.   110), 
while  the   power  to  determine  the  location  of  the  bridge  was 
confided  to  the  commissioners  by  the  afcendatory  and  supple- 
mentary act  of  April  3. 1876  (73  Ohio  L.  274).   To  give  to  sec- 
tion 4937  the  effect  claimed  for  it,  it  is  to  be  regarded  as  hav- 
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ing  all  the  force  of  an  original  enactment  as  of  the  date  of  the 
last  revision  of  the  statutes,  January  1,  1880,  and  to  work  the 
repeal  of  all  inconsistent  or  conflicting  legislation.  It  should 
be  borne  in  mind  that  the  act  for  the  revision  and  consolida- 
tion of  the  statutes  related  only  to  the  statutes  of  a  general 
nature.  The  acts  authorizing  the  construction  of  the  pro- 
posed bridge  were  special  and  local,  and  have  not  been,  re- 
pealed  nor  otherwise  affected,  unless  by  an  implication  raised* 
by  the  section  in  qliestion. 

Repeals  by  implication  are  not  favored.  So,  particular  and 
positive  provisions  of  a  prior  act  are  not  affected  by  ^  subse- 
quent statute  treating  a  subject  in  general  terms,  and  not  ex- 
pressly contradicting  the  provisions  of  the  prior  act,  unless 
such  intention  is  clear.  Perrysburg  v.  Fosdick,  HQhioSt.  472  ; 
Kwz  Co.  V.  McComb,  19  Ohio  St.  320, 346 ;  Shunk  v.  First  National 
Bank,  22  Ohio  St.  508, 615 :  Olds  v.  Franklin  Co,,  20  Ohio  St.  421 ; 
AUeny.  Russell,  390hio  St. — .  Thedecided  weight  of  authority 
supports  the  proposition  that,  where  tnere  is  no  general  act,  and 
also  one  local  and  special  on  the  ^ame  subject,  in  conflicting 
terms,  neither  necessarily  abrogates  the  other,  but  both  are 
permitted  to  stand  together,  and  it  is  immaterial  which  is  of 
later  date.  Bishop  on  the  Written  Laws,  1126  *  Crane  v.  R^eder^ 
22  Mich.  322 ;  People  v.  Quigg,  59  N.  Y.  83. 

If  the  legislative  intent  that  the  generaUaw  shall  supersede 
the  special  and  local  act  is  clear,  it  will  of  course  prevail. 

No  such  intent  being  manifest  in  the  present  case,  we  con- 
clude that  the  acts  under  which  the  commissioners  are  pro- 
ceeding must  prevail,  and  that  the  location  of  the  bridge  was 
a  subject  confided  exclusively  to  them. 

2.  Another  defense  relied  upon  by  the  defendant  is  that  the 
proposed  bridge  will  obstruct  the  navigation  of  the  Mus- 
kingum river  (as  improved  by  the  canal),  and,  being  a  navi- 
gable stream,  the  ordinance  of  1787  protects  it  from  obstruc- 
tion by  any  act  of  the  state.  This  ordinance  declared  that 
*' The  navigable  waters  leading  into  the,  Mississippi  and  St. 
Lawrence,  and  the  carrying  places  between  them,  shall  be 
common  highways  and  forever  free,  as-well  to  the  inhabitanta 
of  said  territory  as  to  the  citzens  of  tUH  United  States  and 
those  of  any  other  state  that  may  be  admitted  into  the  con- 
federacy, without  any  tax,  impost  or  duty  therefor." 
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The  case  of  Hogg  v.  Zanesville  Canal  and  Manufacturing  Co.^  5 
Ohio  410,  is  relied  upon  as  supporting  this  claim. 

The  later  case  of  Hutchingaon  v.  Thompaan^  9  Ohio  52,  estab- 
lished the  broader  doctrine  that  the  clause  of  the  ordinance 
above  quoted,  ''  did  not  prohibit  the  states  formed  out  of  that 
territory  from  legislating  with  respect  to  those  rivers,  or  affect- 
ing their  navigation,  when  the  regulations  subjected  equally 
their  own  citizens  and  the  citizens  of  other  8tatf5S  to  the  ^in- 
convenience resulting  from  such  legislation."  Although  the 
ordinance  was  passed  one  year  and  nearly  eight  months  be- 
fore the  federal  constitution  took  effect,  some  of  the  earlier 
cases  proceeded  upon  the  assumed  superiority  of  the  former  to 
the  latter,  respecting  the  navigable  waters  within  the  terri- 
tory originally  affected  by  the  ordinance. 

The  doctrine  now  firmly  established  is,  that  over  the  navi- 
gable waters,  within  the  boundaries  of  the  states,  congress, 
in  the  assertion  of  its  power  under  the  constitution  to  regu- 
late commerce  among  the  several  states,  may  exercise  control 
to  the  extent  necessary  to  protect,  preserve  and  improve  their 
free  navigation,  but  that,  while  this  power  remains  dormant, 
and  until  that  body  act,  the  states  have  plenary  authority 
over  bridges  across  thqm,  and  that  there  is  nothing  in  the 
ordinance  of  1787  that  precludes  them  from  exercising  that 
authority.  Wilsfm  v.  Black  Bird  Creek  Manf.  Co.,  2  Pet.  245 ; 
Oilman  v.  Philaddphia.  3  Wall  713;  Welion  v.  StaU  of 
Mo,,  91  U.  8.  275;  Bmd  v.  Turek,  95  U.  S.  459 ;  Eacanaba 
Co,  V.  Chicago,  107  U.  8.  689. 

Concerning  the  navigation  of  the  Muskingum  river,  con- 
gress has  never  exercised  its  authority  by  legislation.  This 
leaves  the  state  of  Ohio  with  plenary  power  to  act  concerning 
this  as  well  as  the  other  highways  to  be  affected  by  the  pro- 
posed bridge. 

That  she  has  power  to  require  one  public  easement  to  yield 
to  another  more  important,  is  a  principle  well  established. 
Hiekok  v.  Mine,  23  Ohio.  St.  523. 

To  the  state,  then,  is  confided  the  o£Bce  of  determining 
whether  any  and  what  obstruction  to  the  navigation  of  the 
Muskingum  river  and  of  the  canal,  as  an  improvement  of  it, 
would  result  from  the  construction  of  the  bridge.  We  do  not, 
nor  are  we  required  to  assume  that  the  state  has  power  to  ob- 
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struct  the  navigation  of  the  waters  to  he  traversed  hy  the  pro- 
posed bridi^e.  The  state  has  acted.  By  the  special  act  under 
which  the  commissioners  are  proceeding, she  has  prescribed  the 
duties  of  the  commissioners  and  the  board  of  public  works, 
Tespectively.  It  is  to  be  supposed  that  the.  effects  of  the  pnv 
posed  bridge  upon  the  highways  to  be  affected  by  it  were  the 
subjects  of  consideration  and  determination  at  the  time  of  the 
pjissage  of  the  acts  authorizing  it,  and  the  inquiry  is  a  perti- 
nent one :  ''  What  standing  has  the  defendant  in  this  court 
to  tender  the  issue  in  this  case  that  the  bridge  will  obstruct 
navigation  ?"  It  should  be  borne  in  mind  that  a  canal  is  to  be 
bridged  and  not  simply  a  navigable  river.  True,  it  is  with  it 
as  an  improvement  of  the  river  we  are  dealing;  but  it  as  one 
of  the  "  public  works"  of  the  state  and  not  as  a  navigable  river 
that  the  defendant  is  at  all  concerned  in  it.  It  is  claimed  for 
and  by  the  defendant  that  it  is  the  creature  of  the  constitution 
and  derives  therefrom  its  power  of  control  over  the  public 
works  of  the  state,  and  with  this  its  right  to  challenge,  in  this 
proceeding,  the  conduct  of  the  state  in  authorizing  the  con* 
struction  of  the  proposed  bridge. 

The  constitution  (Art.  8,  §  12),  provides :  "  So  long  as  this 
state  shall  have  public  works  which  require  superintendence, 
there  shall  be  a  board  of  public  works  *  *  *."  Section  fif- 
teen of  the  same  article  provides :  '*  The  powers  and  duties  of 
such  board  of  public  works  *  *  *  shall  be  such  as  now 
are  or  may  be  provided  by  law.'" 

"  The  board  of  public  works  possesses  no  powers  except  such 
as  are  expreasly  conferred  by  law,  or  as  are  necessarily  im- 
plied."   Johnson,  J.,in  Staiev.  Railway  Company,  37  Ohio  St.  174. 

The  defendant  must  look  to  the  acts  of  the  general  assembly 
for  directions  concerning  its  powers  and  duties.  The  actsau- 
thorizing  the  construction  of  the  proposed  bridge,  point  out  the 
duty  of  the  boardof  public  works  in  regard  to  it,  which  is,  that 
it  examine  and  considt'r,  with  a  view  to  its  approval  or  disap- 
proval, the  **  plan  "of  the  bridge  presented  by  the  commis- 
S]on<'rs,  without  regard  to  the  question  of  location: 

Having  refused  to  do  this,  a  peremptory  writ  will  issue,  ac- 
cording to  the  prayer  of  the  ]>etition. 

Johnson,  C.  J.,  did  not  sit  in  this  case. 

[To  appear  in  39  Ohio  St.]  Judgment  aceardvngly. 
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■RWBSV  nvocnT  psxsovb.  loss  boxvs  bt  eix  who  ocga- 

8I0HSD  IT. 
(OA<o  JSuprmu  Cburt  OmmiS9ioH.    January  15, 1884.) 

Wilson  v.  Hicks. 

1.  Where  a  grantee  ol>taina  a  deed  of  land  by  the  frand  of  hla  confederate 

£.,  npon  the  grantor  H.,  and  does  not  have  tlie  same  recorded,  and 
the  land  ia  afterwarda  sold  by  the  grantee  for  a  yalaable  oonaider*- 
tlon  to  a  bona  fide  purchaaer,  W.,  who  has  no  knowledgeof  t^je  fraud ; 
and  where  instead  of  a  deed  from  the  grantee  to  W.,  the  grantor  H., 
without  a  reconveyance  to  him  of  the  lai)d,  cancela  the  unrecorded 
deed  made  by  him,  and  with  knowledge  of  the  fWind  which  had  been 
practfced  on  him,  makes  a  new  deed  to  W.,  signed  and  sealed  in  the 
preseni'eof  but  one  witneHS  and  not  acknowledged,  and  delivers  the 
same  to  the  confederate,  B.,  to  be  by  him  delivered  to  W., 
wlio  on  the  faith  thereof  parts  with  the  consideration,  he  will  be 
estopped  from  disputing  the  title  or  ciaim  of  W.  to  the  land. 

2.  Where  a  loss  has  happened  which  must  fall  on  one  of  two  innocent  per- 

sons, it  must  be  borne  by  him  who  is  the  occasion  of  the  loss, 
even  without  any  positive  fault  committed  by  him,  but  more  es- 
psoiilly  if  there  lias  been  any  carelessness  on  his  part  which 
caused  or  contributed  to  the  loss. 
S.  The  maxiD\,  '*  he  who  is  first  in  time  is  stronger  in  right,"  does  not 
prevail  when  the  equity.  Junior  in  date.  Is  snperi6r  in  merit. 

Error  to  the  District  Court  of  Lucas  County. 

The  ori  inal  action  was  brought  in  the  Court  of  Common 
Pleas  of  Lucas  county,  by  George  W.  Hicks,  thp  defendant  in 
error,  against  Nathaniel  Wilt^on,  the  plaintifi  in  error,  George 
W.  Imerson,  Samuel  Graeber,  and  John  F.  Eglin,to  obtain  re- 
lief against  certain  transactions  wherein,  he  allt^ged,  he  had 
been  defrauded  out  of  the  title  to  a  certain  house  and  lot  on 
Michigan  street,  in  Toledo,  Ohio,  and  out  of  eertain  notes  and 
mortgage  for  about  $1,776  by  an  exchange  of  the  same  for  cer- 
tain lands  in  Pike  county,  Ohio. 

A  preliminary  injunction  was  grnnted  ;  an  answer  was  filed 
by  \Vil{K)n,  claiming  to  own  the  house  and  lot  as  a  btnm  fide 
purchusfT  thereof,  and  also  an  answer  by  Elgin,  claiming  the 
notes  and  mortgage. 

Upon-  the  trial  in  the  court  of  common  pleas,  judgment  was 
rendered  in  fivor  of  Hicks,  setting  aside  the  deed  under  which 
Wilson  claimed  title,  qui'^ting  Hicks'  {itle,  and  also  setting 
aside  Eglin*s  claim  to  the  notes  and  mortsiHge.  This  judg- 
ment ruin  vested  Hicks  witli  the  title  to  the  house  and  lot,  and 
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still  stands  as  to  all  parties  except  Wilson^wbo  alone  appealed 
his  branch  of  the  case. 

In  the  district  court  there  waf  a  reference  to  a  master,  be- 
fore whom  testimony  was  taken  and  reduced  to  writing.  The 
master  reported  the  testimony,  with  bis  findings,  to  the  dis- 
trict court.  Exceptions  to  the  report  were  filed  by  Hicks,  and 
the  (*ause  wa»  heard  upon  the  report,  the  'testimony,  and  the 
exceptions,  land  the  same  judgment  which  had. been  rendered 
in  the  common  pleas  in  favor  of  the  plaintiff  against  Wilson, 
was  rendered  in  the  district  court.  Wilson  Excepted,  took  bill 
of  exceptions,  embodying  the  teRtimony,and  filed  his  petition 
in  error  in  this  court. 

The  lot  on  Michigan  street,  on  the  twenty-ninth  of  July,  1878, 
had  thereon,  and  still  has,  a  two-story  brickdwelling-house  and 
other  improvements ;  and  the  premises,  with  the  improve- 
ments, were  then  of  the  valne  of  about  $5,600,  with,  a  mortgage 
thereon  of  $3,000  to  Cook  and  Mitchell.  The  defendant  in 
error.  Hicks,  was  then  the  owner  of  certain  notes  amounting 
to  the  sum  of  $1,776,  made  by  one  Uriah  Engleman,  and  secured 
on  certain  farm-land  in  Wayne  county,  Michigan. 

On  or  about  said  twenty-ninth  day  of  July,  1878,  John  F. 
Eglin,  a  real  estate  broker  in  Toledo,.represen ted  to  Hicks  that 
he  was  the  agent  of  said  Samuel  Graeber,  and  that  Oraeber 
owned  in  fee  simple  a  certain  tract  of  land  in  Pike  county,  Ohio, 
containing  two  hundred  acres.  Eglin,  by  means  of  false  and 
fraudulent  representations  made  by  him  to  Hicks — ^^upon  which 
Hicks  relied — in  reference  to  the  title,  situation,  quality  and 
condition  of  said  land  in  Pike  county,  and  the  buildings 
thereon,  induced  Hicks  to  trade  and  exchange  for  the  same 
his  said  house  and  lot  and  the  notes  and  mortgages  made  by 
Engleman.  Eglin  drew  a  deed  of  convevance  of  the  Michigan 
street  house  and  lot  from  Hicks  and  wife — not  to  Samuel  Grae- 
ber—but  to  one  George  W.  Imerson,  which  they  executed  on 
saia  tWenty-ninth  day  of  July,  supposing  that  Graeber'a  name 
was  inserted  as  grantee.  Said  deed  contained  full  covenants  of 
warranty  in  title,  but  excepted  therefrom  the  mortgage  on  ^ho 
premises  of  $3,000,  which  the  grantee  i^  said  deed  assumed 
and  agreed  to  pay.  Hicks  at  the  same  tim.-^,  as  part  of  sadd 
transaction,  duly  assigned  and  transferred,  in  blank,  said 
notes  and  mortgage  made  by  Engleman,  and  delivered  the 
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same  to  Bgliti.  Eglin,  on  his  part,  delivered  to  Hicks  a  deed 
of  the  Pike  county  property  made  by  said  Graeber  and  .wife, 
and-dated  Jaly  29, 1878,  containing  full  covenants  of  warn^nty 
of  title,  but  excepting  therefrom  the  taxes  for  the  year  1877 
and  a  mortgage  on  the  premises  for  $1,095,  made  by  Oraeber  to' 
one  John  A.  Cobb — which  mortgage  and  taxes  the  granted 
assumed  and  agreed  to  pay. 

For  reasons  best  known  to  himself,  Eglin  never  placed  oh 
record  the  deed  from  Hicks  to  Imerson.  On  the  fourteenth  of 
September,  1878,  Hicks  rented  of  Imerson— or  Eglin,  as  his 
agent — the  house  and  lot  on  Michigan  street,  froih  October  %. 
1878, -to  April  1, 1879. 

The  plaintiff  in  (Brror,  Nathaniel  Wilson,  jpiretired  merctiant 
of  Chillicothe,  was  the  owner  of  certain  lands  in  Ross  county, 
Ohio,  which  he  had  obtained  by  purchase  at  a  public  sale,  at 
the  instance  of  the  Chillicothe  National  Bank,  of  which,  he 
was  a  director  and  the  prendent.  A  party  owning  certain 
lots  in  West  Toledo,  being  desirous  of  exchanging  some,  of 
them  for  this  land,  induced  WilsOn  to  visit  that  city  to  ascer- 
tain for  himself  th^ir  situation  and  value.  'While  in  Toledo, 
on  or  about  September  10,  1878,  and  at  the  hotel,  l;ie  casually 
met  with  Eglin.  During  a  conversation  in  the  hot^l,  he  made 
known  to  Eglin  the  object  of  hit)  visit  to  Toledo.  Eglin  at  onoe 
proposed  to  him  to  trade  for  his  Ross  county  lands  the  Michigan 
street  house  and  lot,  which  hi^i  been  conveyed  to  Imerson, 
informing  Wilson  that  he  had  the  handling  of  that  property^ 
which  he  thought  would  suit  him  much  better  than  the  lots, 
in  West  Toledo.  The  house  and  lot  he  represented  as  worth 
froih  six  to  seven  thousand  dollars,  but  was  incumbered  with 
a  mortgage  for  $3,000,  which,  if  assumed  by  Wilson,  the  resi* 
due  of  the  purchase  price  could  be  paid  jn  the  Ross  county 
lands.  Through  persuasion,^  Wilson  visited  the  site  of  the 
property  on  Michigan  street,  in  company  with  Eglin,  viewing 
it  only  from  the  street.  He  inquired  of  Eglin  if  it  wi^B 
rented,  and,  if  so,  at  what  rental.  Eglin  answered  that.it  was 
then  rented  to  its  present  occupant  until  the  first  of  April 
thereafter,  at  $28  per  month,  but  that  it  would  bring  $35  to  $40 
per  month.  Nothing  was  then  concluded  upon.  On  a  subse- 
quent occasion,  before  leaving  the  city,  Wilson  was  again  dp^ 
nroached  by  Eglin  on  the  subject  of  a  trade.     The  terms  of  an 
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exchange  were  then  talked  over,  and  a  proposition  was  made 
by  Wilson,  but  no  conclusion  arrived  at.  Wilson  returned  to 
Cbillicotho,  with  the  promise,  on  the  part  of  Eglin,  thathia 
proposal  should  be  submitted  to  the  owner  of  the  property, 
and  the  conclusions  communicated  by  letter.  Up  to  this  time, 
neither  the  name  of  the  owner  or  occupier  of  the  house  and 
lot  had  been  made  known  to  Wilson,  nor  the  name  of.  the 
mortgagor,  mortgagee  or  holder  of  the  mortgage  Nur  had 
Wilson  any  knowledge  of  the  dealings  of  Bglin  and  Hicks; 
and  had  never  seen  or  heard  of  Hicks,  Grabber  or  Imerson. 
The  negotiations  of  sale^r  exchange  were  carried  on  entirely 
by  correspondence  between  Eglin  and  Wilsou  ;  and  a  sale  was 
finally  effected  by  the  assumption  and  payment,  by  Wilson, 
of  the  $3,000  mortgage  to  Cook  &  Mitchell,  and  the  convey- 
ance of  206  acres  of  Ross  county  lands  to  George  W.  Imerson, 
by  deed  dated  October  15, 1878,  in  full  consideration  for  the 
house  and  lot  in  quei^tion.  When  Wilson  executed  the  deed 
of  his  land,  and  paid  off  the  $3,000  mortgage,  he  had  no 
knowledge  of  the  claim  of  Hicks;  had  no  knowledge  of  who 
was  the  owner  of  the  property  until  after  the  receipt  of  a 
letter  from  Eglin,  dated  October  10, 1878 ;  and  first  learned 
that  Hicks  claimed  to  have  an  interest  in  the  property  in  the 
latter  part  of  DececAber,  1878.  The  deed  to  Imersou  not  hav- 
ing been  recorded,  Wilson  acquiesced  in  the  suggestion  made 
to  him  by  his  attorney  that  it  would  be  as  well  to  obtain  a 
new  deed  from  Hicks;  but  required  that  the  Imerscm  deed 
should  be  canceled  and  delivered  to  him,  and  so  arranged 
matters  that  he  should  not  part  with  his  own  property,  or  pay 
any  part  of  the  consideration,  until  a  deed  from  Hicks  directly 
to  himself,  and  the  canceled  deed  to  Imerson,  together  with 
an  abstract  of  title,  were  delivered  to  him.  Under  the  im- 
pression that  by  canceling  the  unrecorded  deed  to  Imerson, 
Hicks  thereby  became  reinvested  with  the  legal  title  so  as 
again  to  convey  it  to  another,  there  was  no  re-conveyance  of  the 
fee  to  Hicks.  Eglin  accordingly  informed  Hicks  that  Imen^on 
desired  the  deed  made  to  him  to  be  canceled,  and  a  new  deed 
for  the  house  and  lot  be  made  directly  to  Nathaniel  Wil^^on; 
and  {hat,  by  so  d<iing,  they  would  save  the  expense  of  reaird- 
ing,  and  the  trouble  of  bringing  down  tolmerscm  the  ah  tract 
of  t.tle.    Hicks  and  wife  thereupon,  on  the  tenth  day  of  Octo- 
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ber,  1878,  executed  a  warranty  deed  of  the  premises  to  Na- 
thaniel WilHon,  and  placed  it  in  the  hacds  of  Eglin  to  be  de- 
livered to  Wilson.  At  the  time  of  executing  this  deed,  Hicks 
had  been'  informed  that  the  Pike  county  lands  were  not  as 
represented  to  him  by  Eglin  ;  and  was  daily  expecting  further 
information  as  to  tbe  fraud  in  that  respect  that  had  been 
practiced  on  him  by  Eglin. 

The  special  manter  commipsioner  in  tbe  case  appointed  by 
the  district  court,  mode  the  following  report : 

District  CoiTrt,  Lucas  County,  Ohio. 

O.  W.  Hicks  T.  Nalhanid  WUm^  d.al:  The  unders^ned, 
sp^ial  master  commissioner  appointed  in  thia  case,  respect- 
fully reports,  that  the  plaintiff  and  defendant,  Nathaniel  Wil- 
son, appeared  before  him  with  their  respective  counsf*l,  and 
severally  produced  the  evidence  set  forth  in  the  schedule  bereto 
attached,  and  the  undersigned,  having  duly  considered  the 
sam^,  and  hear  1  the  arguments  of  counsel,  finds  that  the  de- 
fendant,* John  T.  Eglin,  substantially  in  the  manner  and  by 
the  means  set  forth  in  the  petition,  and  fraudulently  as  therein 
charged,  procured  from  the  plaintiff  the  deed  of  conveyance  to 
George  W.  Imerson  of  the  house  and  lot  described  in  the  peti- 
tion; that  he  alf>o  in  the  manner  set  forth  in  f:be  petition, 
procunfd  from  the  plaintiff  the  deed  to  Nathaniel  Wilson, 
therein  mentioned,  and  that  the  last  mentioned  deed  was 
signed,  sealed  and  delivered  in  the  presence  of  but  one  wit- 
ness, and  was  not.  acknowledged; 

He  further  finds,  that  the  defendant,  Nathaniel  Wilson,  con- 
tracted with  said  John  F.  Eglin  for  the  purchase  of  said  house 
and  lot,  substantially  as  set  forth  in  the  answer  of  said  Wil- 
son, and  received  from  &iid  Eglin  the  last  mentioned  deed  in 
pursuance  of  said  contract ;  that  in  making  said  contract,  and 
delivering  said  dee<i,  Faid  Eglin  pretended,  and  said  Wilson 
believed  him,  to  be  acting  as  the  agent  of  the  owner  of  the 
fde of  Kaid  h  m^  and  lot ;  but  that  in  fict,  said  Eglin  was  not 
acting  as  such  agent,  but  wa.'  acting  for  himself,  and  in  his 
own  interest;  that  said  Wils«)n  entered  into  said  contract, 
and  rec«^ived  said  deed  in  good  faith,  and  paid  a  valuable  con- 
sideration therefor,  by  conveying  the  parcel  of  land  mentioned 
in  h\»  Slid  answer,  and  a^-suniing  and  paying  the  mortgage 
upon  said  house  and  lot  mentioned  in  the  pleadings. 
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He  further  findS|  that  said  plaintiff,  at  the  time  of  making 
and  delivering  said  deed  to  said  Wilson,  had  received  infor- 
mation sufficient  to  put  him  upon  inquiry,  and  was  then 
prosecuting  such  inquiry,  as  to  the  value  of  the  consideration 
received  by  him,  for  said  conveyance  to  George  W.  Imerson, 
and  the  truth  of  the  representations  made  to  him  by  said  Eg- 
lin,  to  induce  him  to  execute  said  deed,  and  that  he  bad  un- 
reasonably delayed  making  such  inquiries,  relying  upon  the 
undertaking  of  said  Eglin  to  trade  off  for  him  the  parcel  of 
land  which  he  had  received  as  a  consideration  for  said 
conveyance. 

The  undersigned  therefore  concluded,  as  a  matter  of  law, 
that  said  defendant,  Wilson,  acquired  by  virtue  of  said  con- 
tract and  said  deed  to  him,  a  valid,  equitable  title  to  said  house 
and  lot,  and  that  said  plaintiff  is  in  equity  estopped  from  dis- 
puting such  title  or  the  right  of  said  Wilson  to  the  possession 
and  enjoyment  of  said  property. 

Respectfully  submitted. 

W.  A.  Collins, 
Special  Master  Commissioner. 

To  this  report  the  plaintiff,  George  W;  Hicks,  filed  ten  ez^ 
ceptiuns,  all  of  which  the  district  court  overruled,  ei^rvpt  the 
ninth  and  tenth,  which  were  sustained. 

Exception  number  nine  was  to  the  finding  by  the  master, 
that  the  plaintiff.  Hicks,  had  unreasonably  delayed  making  in- 
quiries as  to  the  value  of  the  Pike  county  lands. 

Exception  number  ten  is  as  follows : 

**  Plaintiff  excepts  to  the  finding  that  the  plaintiff  is 
estopped  from  disputing  the  equitable  title  or  claim  of  Wilson 
to  the  property,  as  his  right  of  possession,  for  the  reason  that 
such  finding  is  not  sustained  by  the  evidence,  and  is  con- 
trary to  law. 

The  Ending  of  the  district  court  is  as  follows : 

"  The  court  having  heard  the  report,  the  said  testimony  and 
said  exceptions,  and  the  arguments  of  counsel,  and  being  now 
fully  advised  in  the  premises,  does  sustain  the  last  two  of  said 
exceptions,  numbered  time  and  ten  respectively,  and  does 
overrule  all  the  remaining  exceptions  to  said  report.  The 
court  further  finds,  that  at  the  time  of  the  commencement  of 
this  action,  the  legal  title  to  the  premises  in  the  petition 
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described  (describing  it),  was  in  said  George  W.  Imerson,  and 
that  the  defendant,  Wilson,  has  none  against,  aud  does  not 
hold  the  legal  .title  to  any  part  of  said  premises.  The  court 
further  .finds,  that  the  plaintiff  has  in  said  premises  an  equity 
equal  to  and  more  than  that  of  the  defendant,  and  that  he  is 
not  estopped  from  asserting  and  maintaining  his  said  equity, 
as  against  any  and  all  equity  of  saiti  defendant,  Wilson ;  and 
the  court  finds  the  equity  of  the  case  to  be  with  the  plaintiff, 
and  that  he  is  entitled  to  have  his  title  to  and  possession  of 
said  realty  above  described  quieted,  as  against  all  the  rights 
Qf  the  said  defendant,  Wilson,  except  his  right  to  enforce  and 
foreclose  said  mortgage  for  $3,000,  made  by  the  plaintiff  to 
Cook  &  Mitchell,  which  has  been  paid  off  by  said  defendant, 
Wilson.  Wherefore,  it  is  considered,  ordered  and  adjudged  by 
the  court,"  fete. 

W.  H.  Safford  and  Scribner,  Hurd  &  Scribiier^  for  plaintiff  in 
error. 

Pratt  &   Wilsonj  for  defendant  in  error. 

DicKMAN,  J.  The  record  discloses  that  the  master  commis- 
sioner, in  his  report  to  the  district%>ourt,  among  other  things, 
found,  as, a  fact,  that  George  W.  Hicks,  the  plaintiff  below, 
unreasonably  delayed  making  inquiries  as  to  the  value  of  ihe 
Pike  county  land,  and  found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  in  equity  estopped  from  disputing.the  title  or 
the  r*ght  of  Wilson  to  the  possession  and  enjoyment  of  the 
Michigan  street  property.  The  court  sustained  the  plaintiff's 
exceptions  numbers  nine  and  ten,  to  these  two  findings,  but 
overruled  all  other  exceptions  to  the  master's  report,  and  in 
effect,  approved  all  Qther  parts  of  the  same.  The  court,  in  its 
decree,  found,  as  a  fact  (which  was  not  disputed  on  the  tri^l), 
that  the  legal  title  to  the  premises  in  controversy  was,  at  the 
date  of  the  commencement  of  the  action,  in  George  W.  Imer- 
son,  and  not  in  Wilson ;  that  the  equity  of  the  plaintiff  in  the 
premises  was  equal  to  and  more  than  that  of  Wilson  ;  and  that 
the  plaintiff  was  not  estopped  from  asserting  and  maintaining 
his  equity  as  against  Wilson. 

There  being  but  little  dispute  as  to  facts,  the  main  question 
is,  did  the  district  court  err  in  its  conclusions  of  law  in  find- 
ing the  equity  of  Hicks  superior  in  merit  to  that  of  Wilsotx, 
and  in  permitting  Hicks  to  dispute  the  right  and  title  of  Wil- 
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son  to  the  poesession  and  enjoyment  of  the  property.  We  are 
of  opinion  that  the  district  court  erred,  and  that  judgment 
should  have  been  rendered  in  favor  of  Wilson,  in  accordance 
with  the  findings  of  the  master^s  report 

Wo  are  satisfied  that  Hicks,  the  defendant  in  error,  tlirough 
the  fraudulent  representations  made  to  him  by  Eglin  as  to 
the  Pike  county  land — the  number  of  acres  under  cultivation 
and  in  timber,  the  title  to  the  land  and  its  value,  and  the 
character  of  the  building  thereon — was  induced  to  exchange 
for  the  land  his  house  and  lot  on  Michigan  street,  and  the 
notes  and  mortgage  executed  by  Engleman.  Eglin  and  Im- 
erson  were  doubtless  confederates  in  fraud;  and,  in  order  tha^ 
Imerson  might  be  a  convenient  and  iicces^ble  instrument. 
Hicks  was  deluded  into  making  his  deed  to  Imerson,  sup- 
posing at  the  time,  that  the  grantee  named  in  his  deed  was 
Graeber,  with  whom  he  was  exchanging  property.  But  no 
knowledge  of  these  fraudulent  transactions  was  ever  brought 
home  to  Wilson,  the  plaintiff  in  error,  until  after  the  execu- 
tion of  the  deed  by  Hicks  to  himself,  and  his  conveyance  to 
Imerson  of  his  land  in  Ross  county.  Indeed,  it  was  never 
claimed  by  Hicks  that  Wilson  was  in  any  manner  connected 
with  the  transactions  in  reference  to  the  Pike  county  land 
deeded  to  him  by  Graeber. 

We  regard  Wil:^on  a  purchaser  in  good  faith,  for  a  valuable 
consideration,  of  the  house  and  lot  on  Michigan  street — having 
in  all  respects  complied  with  the  terms  of  his  contract  with 
Eglin,  by  conveying  to  Imerson  the  two  hundred  acres  of 
land  in  Rosa  county,  and  assuming  the  mortgage  debt  of 
$3,000  on  the  house  and  Jot.  It  is  eontende<l  that  Eglin 
was  Wilson's  agent,  and  that  the  fraud  of  the  ag»^nt  is 
to  be  imputed  to  the  principal.  But  we  believe,  as  found  by 
the  master  commissioner,  and  approved  by  the  district  court, 
that  Eglin,  in  his  negotiations  for  the  conveyance  of  the  Ross 
county  land  to  Imerson,  was  acting  for  himself,  and  not  as 
the  agent  of  Wilson. 

In  making  the  transfer  of  the  house  and  lot  to  Wilson,  in- 
stead of  a  deed  to  him  directly  from  Imer^n,  the  unrecorded 
deed  from  Hicks  to  Imerson  wascanceled,  without  a  reconvey- 
ance  of  the  premises  to  Hick.«,  ana  a  deed  was  executed  by 
Hicks  directly  to  Wilson,  and  placed  by  him  in  the  hands  of 
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Eglin,  to  be  by  him  in  ttirn  delivered  to  Wilson.  By  the 
cancellation  of  the  deed  without  reconveyance,  Hicka  was  not 
reinvested  with  the  legal  title,  but  the  cancellation  aild  new 
deed^  taken  together  would  make  a  good  title  to  Wilson  by 
operation  of  law. 

It  is  said,  however,  and  it  is  conceded,  that  at  the  com- 
mencement of  the  action  neither  Hicks  nor  Wilson  had  the 
Lgal  title  if)  the  property.  Their  rights  were  equitable  only, 
and  it  is  urged,  in  behalf  of  the  defendant- in  error,  that  where 
the  equities  are  equal,  the  maxim  must  govern,  that  the 
equity  "  older  in  time  is  stronger  in  right."  In  our  view  of 
the  evidence,  the  equities  between  the  parties  are  not  equal, 
butthatof  Wilson,  though  junior  in  time,  is  superior  in  merit. 
In  such  a  case,  the  elder  equity  cannot  prevail,  but  must 
yield  to  the  junior ;  Hume  v.  Dixon,  37  Ohio  St.  66. 

The  testimony  shows  that  at  the  time  Hicks  executed  the 
deed  to  Wilson,  he  had  received  information  that  the  Pike 
county  land  was  not  as  it  had  been  represented  to  him  by 
Eglin.  This  he  had  learned  from  two  sources,  and  he  was 
then  in  correspondence  to  obtain  further  information  on  the 
subject.  In  daily  expectation  of  receiving  explicit  informa- 
tion— information  which  would  reveal  to  him  in  its  true  form 
the  fraud  which  Eghn  had  practiced  upon  him — he  executed 
the  deed  to  Wilson,  and  handed  it  to  Eglin  himself  for  him 
to  deliver  it  to  Wilson.  When  requested  to  cancel  the  deed 
which  he  had  given  to  Imerson  and  execute^another  directly 
to  Wilson,  he  discovered  that,  instead  of  a  deed  to  Graeber, 
the  name  of  Imerson  had  been  deceptively  inserted  as  grantee ; 
but  the  suspicious  circumstances  did  not  prevent  his  invest- 
ing Eglin  witn  power  to  pass  the  property  over  to  Wilson.  It 
is  true,  that  the  deed  to  Wilson  was  signed  and  sealed  in  the 
presence  of  but  one  witness,  and  was  not  acknowledged ;  but 
it  is  not  to  be  presumed  that  the  design  of  Hicks  himself  was 
to  perpetrate  a  fraud,  by  palming  upon  9i  bona  fide  purchaser 
as  a  good  and  sufficient  deed  that  which  amounted  only  to  a 
contract  for  a  deed.  His  intention  doubtless  was  to  divest 
himself  of  all  title  to  the  property.  C^^rtain  it  is,  that  he 
piaced  in  the  hands  of  Eglin,  who  he  knew  had  deceiv^ 
him.  a  deed  signed  and  sealed  by  himself,  and  thereby  ena- 
bled him  to  devise,  for  presentation  to  Wilson,  a  deed  on  its 
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fa^e  signed,  sealed,  witnessed  and  acknowledged  according  to 
Ikw.  Wilson,  upon  the  fafth  of  the  deed,  parted  with  the 
consideration,  and  conveyed  to  Imerson  the  Ross  county  land, 
and  paid  o£^  the  mortgage  debt  of  $3,000  on  the  Michigan 
street  house  and  lot.  On  the  face  of  the  deed  to  Imerson, 
Hicks  held  him  out  as  the  apparent  owner  of  the  property 
which  he  had  conveyed  to  him;  and  placed  it  in  the  power  of 
the  confederates,  Eglin  and  Imerson,  to  initiate  the  trade  for 
the  Ross  county  land,  which  was  afterwards  consummated  by 
the  aot  of  Hicks  himself,  in  executing  the  new  deed  to  WiU 
itoD.  Under  the  circumstances,  we  are  of  opinion  that 
Hicks  should  be  estopped  from  disputing  the  title  of  Wilson 
to  the  premises  conveyed  to  him. 

If  Imerson  had  recorded  the  deed  made  to  him  in  the  first 
instance  by  Hiclcs,  and  conveyed  the  premises  directly  to 
Wilson,  it  would  not  be  claimed  that  the  title  of  Wilson  could 
be  successfully  attacked.  In  delivering  the  opinion  of  the 
eourt,  in  WhiU  v.  Graves,  107  Mass.  324,  328,  Gray,  J.,  said: 
'*  It  was  long  ago  decided  by  this  court,  upon  great  considera* 
tion,  that  a  person  who  voluntarily  executed  a  deed,  although 
induced  .to  do  so  by  fraud,  could  avoid  it  only  as  against  the 
party  who  exercised  the  unlawful  influence,  or  against  on<& 
who  took  title  under  the  deed  with  participation  in  or 
notice  of  the  fraud,  and  not  against  one  who  took  a 
title  apparently  good  from  those  having  capacity  to  con- 
vey it.''  And  manifestly  a  different  rule  wonld  not  pre- 
vail, where  the  party  who  exercised  the  unlawful  influence 
surrenders  his  unrecorded  deed  to  the  grantor,  who  cancels  the 
same,  and  voluntarily  executes  a  new  deed  of  th^  same  prem- 
ises to  an  innocent  purchaser  for  valuable  consideration  from 
the  first  grantee. 

It  is  said  that  in  the  transactions  with  Eglin,  Imerson  and 
Wilson,  Hicks  wad  in  all  respects  an  innocent  party.  There 
is  no  evidence  that  Wilson  was  not  an  equally  innocent  party ; 
and  his  equity  we  deem  superior  in  merit  to  that  of  Hicks. 
But  it  is  a  rule  long  established,  that  where  a  loss  has  hap- 
pened which  must  full  on  one  of  two  innocent  persons,  it  must 
be  borne  by  him  who  is  the  occasion  of  the  loss,  even  without 
any  positive  fault  committed  by  him,  but  more  especially  if 
there  has  been  any  carelessness  on  his  part  which  caused  or  \ 
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Mntribated  to  the  loss.    &meB  v.  Brewer,  2  Pick.  184,  202. 

In  aooordance  with  the  foregoing  considerationp,  Tve  are  of 
opinion  that  the  judgment  of  the  district  court  should  be  re- 
versed, and  judgment  rendered  for  Wilson  in  conformity  with 
the  report  of  the  master  commissioner. 

[To  appear  in  40  Ohio  St.]  Judgment  cuxardvngly. 


OHIO  DECISIONS. 


fUVBIMS  COITBT  07  OHIO. 


How.  W.  W.  JoHmoii»  Oki^JiulUt. 


'.  MOI&TAZMB.  Hon.  Jom  H^.-  OkXT. 
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Cdlumlnta,  Okio^  Febraaxy  6,  1884. 

OXmBBAIi  IKM3KST. 

Ifo.  84.  Ferdinand  Bergman  v.  Citjr  of  Cleveland.  Error  to  the  District 
Ooart  of  Cayaho^  Connty. 

Bt  thk  Ooubt. 

An  ordinance  which  makes  it  an  oi^ense  for  the  proprietor  of  a  place^ 
where  malt,  vinous  or  spiritnous  liquors  are  sold,  to  employ  females 
to  serve  his  customers  with  such  liquor,  is  authorized  by  the  act  of 
1875,  section  199,  sub-divisions  5  and  6  (72  Oliio  L.  107;  Rev.  Stats^ 
}  1092),  conferring  power  to  regulate  such  places;  and  such  ordinance 
is  not  in  conflict  with  any  provision  of  the  state  or  federal  consti- 
tntion. 

Judgment  affirmed. 

793.  The  State  of  Ohio,  on  the  relation  of  Howard  Douglass,  i;.  Joseph  W. 
Brewster,  Auditor  of  Hamilton  county.    Mandamus. 

Okbt,  J. 

1.  Where  a  section  of  the  Revised  Statutes  is  repealed  and  re-enacted  in 

aohanged  form,  a  subsequent  statute  which,  in  terms,  again  repeals 
and  re-enacts  the  original  section  in  still  another  form,  is,  asa  gen- 
eral rule,  to  be  regarded  as  a  repeal  of  the  section  in  its  amended 
form,  and  the  section  in  its  last  form  will  take  its  place  in  the  re- 
vision as  part  of  the  Revised  Statutes. 

2.  Tlie  classification  of  municipal  corporations  provided  for  in  the  Re- 

vised SUtutes,  sections  1546-1550  referred  to  in  the  act  of  188S  (80  O. 
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It.  12i),  is  anthorixod  by  the  ooasttt^tion,  and  is  not  in  onnlliot  with 
Artiqle  2^  section  26,  nor  articie  IK  section  6 ;  and  tlie  fact  that  terri- 
tory is  attached  to  any  snoh  Corporation  for  school  purposes  does 
not  affect  the  validity  of  such  classification. 

8.  By  an^endinente  to  the  hov.  Stats,  sections  8958,  8968,  the  Cincin- 
nati schooLdlstrict  is  withdrawn  form  their  operation,  and,  also,  sa 
to  the  duties  of  the  board  of  educaUoa  and  county  auditor,  from  see- 
tionSOeo. 

L  The  act  of  April  16, 18S3  (80  Ohio  L.  124),  mnkes  it  the  duty  of  the 
board  of  education  of  the  Oincinnati  school  district  to  estimate,  each 
year,  the  amount  of  taxes  which,  in  the  opinion  of  the  board,  should 
be  aseessed  for  school  purposes ;  but  the  estimate  s6  made  is  not  flnal, 
the  same  being  subject  to  review  and  reduction,  as  provided  Ia  Mo- 
tion 2990  (t) 

Demurrer  to  the  answer  overruled,  and  peremptory  writ  refdsed. 

•LO:  Milton  QArber  v.  The  State  of  Ohio.    Brror  to  the  Court  of  Common 

Pleas  of  Knox  County. 
Bt  thb  Coubt. 

Oh'  an  indictment  under  Revised  Statuses,  section  6820,  for  malidoualy 
.  cutting  with   Intent  to  Icill,  the  prisoner'  cannot  be  convicted  of 

maliciously  cutting  with  iiXtent  to  wound. 
Judghient  reversed  and  cause  remanded  for  further  proceedings. 

88.  C.  C.  C.  A  I.  Ry.  Co.  v,  Paramore.  Brror  to  the  District  Court  of 
RiolUand  County.    Judgment  affirmed.    No  further  report. 

41^  P.  Ci  A  St.  li.  Ry.  Co.  V.  ICcOonald.  Brror  to  the  District  Court  of 
FranlcUn  County.    Judgment  affirmed.    No  farther  report. 

45.  Mnlford  «.  Sontliard  et  itl.  Error  to  the  District  Court  of  Union 
County.    Judgment  affirmed.    No  further  report. 

M  Rymll  et  al.  v.  Freer.  BfVor  to  the  District  Court  of  Ashland  County. 
Judgment  affirmed,  with  penalty  |25;  attorney  fee,  825.  There  will 
be  no  farther  report. 

8aL  C.  C.  O.  A  L  Ry.  Co.  v.  Porter.  Brror  to  the  District  Court  of  Frank- 
lin County.  Judgment  of  district  court  reversed,  and  that  of  th> 
common  pleas  affirmed,  on  authority  of  Bvuhroad  Oo.  v.  lfcifitfan» 
87  Ohio  St.  654. 

50.  Village  of  SalloevUle  v.  Dugan.  Brror  to  the  District  Court  of  Co- 
lunibiania  Couuty.    Judgmeikt  affirmed.    No  further  report. 

88^-  Rjbarts  et  al.,  ex90ut*>(^^to.,  v.  VilU<e  of  Uppar  Sandusky.  Brror 
to  thi  DistriotCourt  of  Wyandot  County.  Ju<igmd»t  reversed  on  th^ 
ground  that  the  district  court  erred  in  reudeniig  Judgment  without 
evidence,  agalnat  the  objection  of  .defendnnUi  i)elow.  No  further  re- 
port. 

69.  First  National  Bank  of  Xduia  v.  Stewart.  fSrror  to  the  District 
Court  of  Greene  County.  Judi^msnt  of  the  district  court  affirmed 
on'thH  ground  that  the  iTotirt  of  comtii  >ii  pleis  erred  in  lexcludiiig 
teHimony  of  Qaorge  M.  Muore  and  W.i).  H.  Stewart.  No  furihe? 
report. 
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MOflOM  DOCKBT 

No.  M.  Manafictnrer's  Mutual  Fire  Insuraooe  Go.  o.  Crippln.  Motion 
for  Iwve  to  file  a.petltioo  in  error  to  the  Distriot  Gk>urt  of  a\nda8ky 
Oonnty.  Motion  overniled.  Following  Jiu.  Oo.  v.  WUUama^  4  Oliio 
li.  Jonr.  800. 

JO.  Board  of  Eda<Mition  of  Lynn  Townahip,  Hamn  Ck^nnty  «.  Board  of 
Bducation  of  Special  School  DIstricit  No.  1.  Motion  for  leave  to  file 
a  petition  in  error  to  the  Diatrid  Ouurt  of  Hnroii  Gounty; .  Motion 
granted. 

34.  The  Ck>m  Cliy  Mntoal  Fire  Ina.  Co.  «.  Crippln.  Motion  tor  1«m/c  to 
file  a  petition  in  error  to  the  District  Coart  of  Srodoaky  County. 
Motion  overruled  on  authority  of  Handg  v.  Jiu.  Co.,  87  Ohio  St.  78; 
Oimtk  V.  Hoover^  4  Ohio  L.  Jour.  179. 

36.  Hnnaacker,  truatee,  etc.  e.  Berry.  Motion  for  leav«  to  filu  a  petition 
in  error  to  the  Dlatriot  Court  of  Hodcing  county.    Motion  glinted. 

3rt.  Roby,  executor,  etc.  v.  Oueaa  et  aL  'Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  Diatriot  Court  of  Hocking  County.  Motion 
granted. 

87.  Boemnater  et  aL,  ezeontora,  etc  e.  Maholm,  adrainiotvAtor,  etc. 
Motion  for  leave  to  file  a  petition  in  error  to  th««  Distrioi  Court  of 
Uoking  County.    Motion  granted. 

88.  Condil  e.  P.  C.  A  St.  L.  Ry.  Co.  Motion  for  leave  to  file  a  petition  in 
error  to  the  Diatriot  Court  of  Uolcing  County.    Motion  granted. 

^.  Hann  v.  The  State  of  Ohio.    Motion  for  leave  to  file  a  petition  in 
error  to  tiie  Court  of  Common  Pieaa  of  Ouemaey  County.    Motion 
granted. 
Oaaea  on  the  general  docket  up  to  No.  600  were  called.    A  large  num- 

her  of  caaea  lb  this  call  are  unprepared  and  will  be  dismissed  under  the 

rule  wheq  reached  for  consideration.    Attomeya  intersated  should  not 

delay  the  filing  of  their  briefta. 


Cbtumtmi.  Ohio,  J9^bmary  IS,  1884. 

OmrXBAL  DOOKBT. 

JTo.  242.  Theodore  W.  Moore  e.  William  H.  Given.  Error  to  the  Dirtrlct 

Court  of  Muskingum  County. 
OWKff,  J. 

1.  It  la  the  duty  of  oourta  in  the  interpretation  of  statutoa,  unless. re- 

atralned  by  the  letter,  to  adopt  that  view  which  will  avoid  abaurd 
oonaequenoes,  injustice,  or  great  inconvenience,  aa  none  of  theao 
can  be  prsaumed  to  have  been  within  the  Iv^ialative  intent. 

2.  Where  a  stntute  requirss  notice  of  a  proceeding,  but  is  silent  concern- 

ing its  form  or  manner  of  service,  sctual  notitje  will  alone  aatiafy  such 
requirement. 
8.  In  a  proceeding  under ''  an  act  to  regulate  inolosures,  and  to  provide 
asatnat  treapassing  animals  '*  (1 S.  A  C.  640),  aa  amended  May  8, 1878, 
(70  Ohio  L.246),  authorising  township  trustees,  after  notlre  to  all  par- 
tiea  who  may  have  any  Intereat  in  the  title  or  possessiun  of  premises 
affected  by  a  pa'**'Uon  fence,  and  in  the  repair  or  construction  of  such 
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fenoe,  to  prooeed  to  view  and  assign  to  each  party,  Ibr  repair,  his- 
share  of  it,  notice  to  a  tenant  in  common  in  sole  possession  of  sncb 
premises,  who  is  alone  interested  in  the  possession  of  them,  and  in 
the  rApairof  sach  fenoe,  is  tiufflcient  to  Invest  the  tmatees  with 
power  to  act. 
Judgment  reversed,  and  cnuse  remandM  for  further  proceedings  accord- 
ing to  law. 

34.  City  of  Springfield  v,  George  Spence.    Error  to  the  District  Oourt  of 

Clark  County. 
FOIX.RT7,  J. 

1.  A  municipcJ  corporation  is  not  liable  to  an  aclion  for  simply  fail- 

ing to  provide  drainage  for  surfaoe  water. 

2.  Where  a  municipal  corporation  provided  a  system  of  drainage  which 

at  tlie  time  was  amply  Buf&csient,  but  by  the  improvement  of  lots  by 
individual  owners  thereof  such  drainage  becomes  insutflcient  to  sav^ 
vacant  lots  from  overflow  in  time  of  severe  rain  storms,  a  purchaser 
ofoneof  such  vacant  lots,  who,  with  knowledge  that  the  lot  Is  sub- 
ject to  overflow  at  such  times,  erects  thereon  a  building,  cannot 
maintain  an  action  against  the  city  for  damage  caused  by  such  over- 
flow, but  must  protect  his  own  property  from  the  same. 
Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

48.  Lewis  M.  Dayton  v,  Frederika  W.  Hooglund  and  another.     Error  to- 

the  Ouitrict  Court  of  Hamilton  County. 
Okrt,  J. 

1.  Whether  in  a  contract  of  sale  made  solely  by  correspondence,  there  is 

a  warranty  as  to  quality,  is  a  question  for  the  c*'>urt ;  and,  although 
parol  evi<l*'noe  is  not  admbuible  to  contradict  the  ai^reemeut,  the 
court  may  look,  not  only  to  the  language  of  the  oorreHpondence,  but 
the  subject  matter  of  the  agreement  ani  surrounding  oircumstanoes, 
so  as  to  be  able  to  see  the  transaction  as  the'  parties  themselves  saw  it. 

2.  Authority  without  restriction  to  an  agent  to  sell,    carries  with  it 

authority  to  warrant. 

S.  ▲  foreign  manufacturer  of  a  superior  brand  of  iron,  having  sold  a  por- 
tion of  it  to  a  customer  .in  this  country,  advised  another  customer, 
known  to  him  to  be  a  manuf<icturer  of  bolts  and  nuts,  to  buy  of  tlie 
first  customer  **  a  ton  or  so  for  sample,  should  you  wish  to  test  the 
quality  with  a  view  to  import  this  year ;  "  and  such  second  customer, 
informing  the  manufacturer  that,  he  had  acted  on  his  advice,  and 
finding  the  iron  satisfactory  for  his  purpose,  ordered  twenty  tons  of 
the  brand :  Heldy  thai  this  a  nouiited  to  a  warranty  that  tlie  twenty 
tons,  which  were  to  be  manura<ttured  by  the  plaintiff  for  the  defen- 
dant for  such  use  in  his  business,  should  be  equal  in  quality  to  such 
sample. 

4.  In  a  suit  for  the  price  of  a  lot  of  iron  manuftustured  by  the  plaintiflT 
for  the  defendant,  the  defendant,  In  case  there  is  a  breach  of  war- 
ranty as  to  the  quality  of  the  iron,  may  recoup  for  suoh  dnmages  as 
he  h  IS  sustained,  although  he  has  used  the  iron  without  offering 
to  return  it. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Ohio  Law  Journal.  68 


1,00.  Logenbtiel  o.  Lemert.  Error  to  Dtstrict  Coorl  of  Mu«klngum 
Ooontj. 

JOBRBOlf,  C.  J. 

One  who  Haimii  a  right  to  the  pnnnoonion  of  perwuial  property  by  virtne 
of  a  lien,  obtained  posaeiwioii  thereof  from  the  defendant  aa  fceneral 
owner  or  niortgngee,  by  giving  a  bcmd  in  an  aetion  in  replevin  against 
soch  owner  or  mortgaicee.  On  the  trial  the  Jury  found  for  the  de- 
fendant,  and  Judgment  waa  rendered  againat  the  plailntilf  for  cciata, 
bat  no  damage  wa.<«  aase«ed  againat  him  for  tlie  yalae  of  the  prop- 
erty, Snhflequently  the  general  owner  or  mortgagee,  under  hia 
claim  of  title,  re-toolc  the  property  and  converted  the  same  to  hia 
own  use. 

In  an  action  by  the  plaintiff  in  the  replevin  suit  to  recover  dam^^pea  for 
the  conver4ion  of  tiie  same : 

Bdd:  1.  That  the  poflaeeaion  obtained  by  the  proceedinga  in  repleviOi 
ondera  claim  to  a  apecial  intereat  therein  by  virtue  of  a  lien,  did  not 
veat  in  the  plaintiff  a  greater  title  or  intereat  than  he  claimed  in  the 
action  of  replevin. 

S.  In  i«ach  a  onae,  the  rule,  "  that  the  replevin  bond  takea  the  place  of 
the  prt)perty  replevied  to  thA  extent  of  the  inU^reat  of  defendant  In 
replevin,"  doea  not  operate  ao  aa  to  veat  in  auoh  plaintiff,  the  abao- 
lute  ownerahip  in  the  property,  nor  create  in  him  a  new  and  inda* 
pendent  title  graateiwth  in  the  cum  claimed  by  him  in  replevin. 

S.  Pdaaeiwion  obtained  by  a  plaintiff  in  replevin  who  daima  a  8peeial< 
ownerahip  and  poateasion  as  agiinat  one  i^laiming  poaaewion  aagen* 
era!  owner,  veata  in  the  plaintiff  the  title  he  daima,  af?d  aa  againat 
the  general  owner,  the  bond  takea  the  place  of  the  property  to  an  «s- 
temtmaiexoeedingthA  iniereH  eUUmsd  by  the  plamt^. 

4.  In  ah  action  by  auoh  plaintiff,  againat  the  general  owner,  for  aoonveiS 
aion  of  the  pr»>perty.  it  is  mmpetent  for  the  defendant  to  show  the 
nature  and  extent  of  the  plaintiff'M  intereat ;  and  in  anaeaaing  dam- 
agea,  it  waa  error  in  tlie  <*onrt  to  charge  the  Jury  to  rf«tum.a  verdict 
for  the  full  value  of  the  property.  If 'he  ia  entitled  to  recover,,  it  ia 
only  to  the  extent  of  his  Rfiecial  interaat  in  the  property. 

Judgment  below  reveraod*  and  oauae  remanded. 

M.  Goodale  v.  Hunt  et  a1.  Error  to  the  Diatrict  Oourt  of  Hamilton 
Qouniy.    Judgment  affirmed.    No  further  report. 

71.  Pugh  et  a1.  v.  Merry  et  al.  Error  to  tl«  DIatrlct  Oourt  of  Wood 
County.  Judgment  revoraed  for  error  in  admitting  oral  evidence  tQ 
contradict  the  certificate  of  the  clerk  of  common  pleaa  court,  and  the 
Jounial  entry  of  tliat  court  ahowing  notice  of  appeal,  and  on  anoh 
evidence  refuaiug  to  docket  appeaL 

<S«  Odd  Fellowa'  Benevolent  Aaaociation  of  Oolumbua  v.  Anne  B.  Hull. 
.    Error  to  the  Diatrict  Ck>ort  of  Franklin  County.  Judgment  affirmed. 
Ko  further  report. 

M.  Gill  V.  Cuahing.    Error  to  the  Diatrict  Court  of  Franklin  County^ 

Judgment  affirmed.    No  further  report. 
60.  HolUngBworth  v.  City  of  Zanaivllie.    Error  to  the  Common  PlaM. 
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Rfltenrod  In  the  Distriot  Court  of  Miukliigom  Oonntj. 
for  failure  to  print  the  reoord. 
106.  CommiMlonere  of  Maakingam  Oounty  «.  Beeid.  Brror  to  the  Dis- 
trict Court  of  Maakingam  Coanty.  Jadgment  revereed  on  tbo 
groand  there  waa  no  af>peal  ftom  the  poanty  eommiarionero,  <in 
anthority  of  O&wnmisaUmers  of  CTeot^o  Oimnip-  t.  JtoniMy,  IS  Ohio 
St.  888.    Ktf  farther  report.    Johnaon,  C.  J.,  dlaaented. 

104.  OommlaalonerB  of  Moakingnm  Coanty  e.  King.  Krror  to  the  Dia- 
triot  Coart  of  Maakingam  Oonnty.    Same  entry  aa  In  eaae  No.  1€B. 

106.  Commlaaloneia  of  Maakingam  Coanty  «•  Kyana.  Brror  to  the  Din- 
trlot  Coart  of  Maakiogam  Ooanty.    Same  entry  aa  In  eaae  No.  108w 

188.  Commlaalonera  of  Maakingam  Coanty  a.  Goddard.  Brror  to  ftho 
DIatriet  Coart  of  Maakingam  County.  Same  entry  aa  in  eaae  No.  188. 

141.  Ohio  ex  rel.  ete.  a.  Powera.  Qao  warranto.  Judgment  of  onater, 
January  termi  1888.  See  88  Ohio  St.  64,  Imt  no  entry  made.  Judg. 
ment  mme  pro  (imc  ordered. 

161.  Patrick  V.  Dreahaoh.  Brror  to  tUe  DIatriet  Court  of  Pi^awmy 
County.    Judgment  affirmed.    No  further  report. 

182.  Wrl^t  a.  Wright.  Brror  to  the  Diatriot  Court  of  Belmont  County 
Judgment  affirmed.    No  farther  report. 

192.  Roob  V.  The  Haaar»1  Hame  Co.  et.  al.  Error  to  the  Diatriot  Court  of 
Cuyahoga  County.    JndgmentJiffirmed.    No  further  report. 

248.  lillea  e.  Oaater.    Error  to  tlie  Diatriot  Court  of  Wyandot  County. 

Diamiaaed  for  want  of  preparation  under  rule  IV. 
944.  dark  et  al.  e.  McDonald.      Error  to  the  Diatriot  Court  of  Roaa 

County.    Paaaed  for  defendant'a  brief. 

MOTION  Docnr. 

41.  Dodd  V.  Bartholomew  et  al.  Motion  for  leaye  to  file  a  petition  In 
errotto  the  Diatriot  Court  of  Licking  County.    Motion  granted. 

42.  Wierman  v.  The  Suite.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Court  of  Common  Pleaa  of  Aahland  County.  Motion  over- 
ruled. 

48.  Edwarda  et  al.  e.  Foreat  City  Bnae  Ball  Aaaociation  et  al.  Error  to 
District  Court  of  Cuyahoga  County.  Motion  of  Luden  Hill  forlei^ve 
to  file  croea-pe'tition  in  error.    Motion  gninl^. 

44.  Arrowamith  v.  Harmening  et  al.  Motion  to  take  cause  No.  818,  Gen- 
eral Docket,  out  of  ita  order  for  hearing.    Motion  granted. 

jA.  Norrich  v.  Anderson  et  al.  Motion  to  4ake  cause  No.  808,  General 
Docket,  out  of  ita  oider  for  hearing.    Motion  overruled. 

46.  Hecker  v.  K<*ary  et  al.  Motion  for  order  for  aervice  by  publication  in 
cause  No.  750,  General  Docket.  Motion  granted.  Publication  to  be 
made  in  Cuyahoga  county. 

47.  Brown,  treaa.  v.  Overman  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  to  the  Diatriot  Court  of  Adama  Cou  n ty .    Motion  granted. 
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XflnOHlOBlIT  FpB  ORAI^  AB^UIOOIT. 

VWdcy,  F^A/naary  22. 

871.  The  Little  Miami  R.  R.  Go.  v.  John  Fitspatriok.  Error  in  the  Dis^ 

trict  Oonrt  of  FrankliD  Ooanty. 
389.  The  National  Gas  Mao  nlactu  ring  Oo.  v.  Jacob  HeatheringUm. 

Brror  in  the  District  Court  of  Belmont  Connity. 

JHdeiy,  .FWrtiory  29. 

439.  Edward  Martin  «.  John  Alter  et  41.    Error  to  Che  IMatrict  Coarl 

of  Mnskingnm  County. 
453.  William  Williams  v.  WilUam  F.  Schats  and  wife.    Error  to  the 
District  Cbnrt  of  Franklin  Ooanty. 
K.  B.— Court  meets  for^the  hearing  of  oral  arguments  at  nine  .o'dook 
.A.  M^  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  cases  are  those  of  the  Januaiy 
,1888. 


8VPBXMB  COVXT  C0XMU8I0V. 


Ho«.  Mom  M .  Obamu,  {M^  Jwdg^. 


K.  Kami.  Hon.  WnAjnuxm  J.  Diokhas 

D.  MASfiv.  Hon.  JoBii  MoGauut. 


Obtumhus,  OkSo,  February  0, 1884. 

eiNKRAI.  DOOKST. 

No.  82  LiUle  Miami  Railroad  Co.  v.  Hambleton  et  aL  Error  to  t&e  Dis- 
trirt  Court  of  Hamilton  County, 

M0CAUI.KT,  J. 

Tlie  L.  M.  R.  R.  Co.  built  its  track  on  a  street  ofthe  Tillage  of  Fulton,  in 
1843,  at  a  grade  agreed  upfio  by  the  yillage  council  and  the  railroad, 
where  the  track  has  remained  to  the  present  time.  From  1864  ta  1889, 
the  company  gradually  raised  the  grade  of  the  track,  slt«>getber  about 
twenty  inches.  In  1887,  it  laid  a  new  track  in  the  street,  by  putting 
additional  rails  on  the  ties  a)reiidy  there.  Cn  December  1,  1809,  it 
leased  its  road  to  the  P.  C.  A  St.  L.  R.  R.  for  ninety-nino  years,  re- 
newable thereafter  for  ever,  and  the  latter  company  has  continued 
to  US9  the  track  ever  since,  and  has.  since  the  lease,  raised  the  track 
snmewliat. 

In  an  action  agiinst  both  companies  by  an  owner  of  adjacent  lots  and 
pniperty,  for  damages  resulting  from  the  change  of  grade  and  firom 
the  laying  ofthe  additiimal  track : 

Seid:  1.  That  the  railroad  oompany^id  not  acquire  the  right  to  Quintaln 
itfi  track  at  the  raised  grade  aqd  the  additional  track,  until  twenty- 
one  years  from  the  time  it  was  so  raised,  or  the  additioii^  track  was 
so  laid. 
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J.  th»t  %he  pUintiff  may  rteover  for  penuftiMnt  Injary  to  bis  properlj, 
reshltlng  from  a  change  of  grade,  or  for  Che  additional  traoK,  at  any 
tinle  before  the  right  to  maintain  the  tnnlc  «t  the  raised  gnde  and 
the  additional  traek,-  was  oompitfte, 

t.  That  the  right  to  reobrer  for  tem^rary  injury  resnlting  from  a  diang* 
of  grade,  or  for  the  additional  traclt,  is  Hmited'lo  four  years  prior  to. 
the  eommenjoement  of  mi  notion  for  the  same, 

^  That  one  company  having  raised  the  grade  and  laid  the  additional 
traolL,  ai^d  the  other  liaving  talLon  possession  of  and  oontinoed  the 
pem^anent  nse  of  the  same,  they  are  Jointly  liable  for  permanent 
injury  to  the  property  of  the  plaintiff  resulting  therefrom,  and  also 
for  temporarf  injury  ocourrlng  after  the  lease  fh>m  causes  created, 
without  light,  by  the  lessor  and  continued  by  the  leasee. 

Judgment  affirmed. 

168.    IHist  V.  PhUllps  et  al.  Brror  to  the  District  Ctourt  of  liucsa  Oonnty. 

MA9TUf,  J. 

The  special'  proceeding  proYided  by  section  6864  ReTised  Btatotes, 
authorising  courts  to  vacate  their  own  Judgments  rendered  at  a 
previous  term,  for  fraud  practiced  by  the  successful  party,  is  a  cumu- 
latiye  remedy  and  does  not  exclude  or  limit  the  right  of  a  party  1^ 
original  action  to  impeach  a  Judgment  or  enjoin  its  collection  for 
Such  fraud. 

Judigment  affirmed. 

88.    The  Smith  Bridge  Oompany  «•   Samuel  A.  Bowman,  trustee  ot  al. 

Error  to  the  l>istrict  Oourt  of  dark  Oounty. 
kash,  J. 

1.  A  railroad  bridge  is  subject  to  the  mechanic's  lien,  provided  for  bj 
section  one,  of  the  act  of  Maj^4, 1877  (74  Ohio  L.  168). 

2.  The  contract  with  a  railroad  oompany  bound  the  contractor  to  erect, 
^ulld  and  complete,  furnishing  all  materiale,  the  bridges  remain- 
,ing  to  be  built  upon  the  line  of  its  road  between  two  points  spediied 
therein  and  situated  in  the  same  county.  The  times  for  payment 
wei«  fixed  to  commence  ftx>m  the  completion  of  each  bridge.  Httdi 
For  the  parpose  of  obtaining. a  lien  and  of  filing  the  affidavit  men- 
tioned in  section  two  of  the  act  of  May  4,  1877  (74  Ohio  L.  168)»  such 
contract  is  an  entirety. 

Judgment  reverscMi. 

100.  Samuel  Fnsdlck  e.  Oomelius  Van  Horn.  Srrbrto  the  District  Oosuri 
of  Hamilton  Oounty. 

Dnoai AN,  J. 

1.  If  there  are  two  firms  of  the  same  nata&e  in  the  same  oommunity,  each 
consisting  of  thesame  persons,  but  each  engaged  in  diflbrent  kinds 
of  business,  one  of  which  contains  a  dormant  partner  and  the  other 
does  not,  and  suit  is  brought  on  a  promlssoyiy  note  for  lx>rrowed 
money  bearing  the  signature  of.  the  common  firm  name,  the  pre- 
aumption  is,  that  It  is  the  note  of  the  firm  not  containing  the  dor- 
mant partner. 

%  The  plaintiff;  to  ^recover  against  the  dormant  partner,  must  piov% 
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either,  that  the  money  lor  whi^  the  nolo  wee  ftveii,  wee  honrowed 
on  the  credit  of  the  Arm  in  wh(oh  the  dorment*  pnrtne^  wee  inter- 
eeted,  or,  thet  when  obtained  tt  wae  need  in  the  bnetneaiof  or  for  the 
benefit  of  that  fkrm  ^  and  the  feet  that  the  mon^  was  borrowed  on 
the  credit  of  that  firm,  may  be  prored  by  repreeentationa  to  that 
efleot  made  by  the  oetenaible  partners  at  the  time  of  the  tranaaotlon, 
or  It  may  be  proved  by  ciroamatancee. 

t.  Secondary  eridence  la  admissible  to  proTe,  that  books  of  aooonnt  do 
pot  contain  certain  entriea,  the  books  being  ont  of  the  atatOi  and 
beyond  the  jurisdiction  of  the  conrt. 

Jodipnent  of  the  dietrlctcoort  imd  conft  of  common  pleaf  leveteed,  aad 
canae  remanded. 

flB.  William  B.  Brown  v.  Samuel  Knhn  et  sL  Error  to  the  District  Oonrt 
of  Butler  Ckmnty. 

O&AlfOKB,  C.  J. 

1.  Where  the  petition  in  a  clTil  action  makes  a  esse  for  equitable  relief 
only,  and  the  issues  actually  submitted  to  and  determined  by  tl^ 
court  were  such  that  neither  party  was  of  right'Cn  titled  to  a  Jury,  an 
appeal  carried  up  all  the  Issues  so  tried  and^  determined,  although, 
ae  between  some  of  the  defendants  there  were  other  issues  made  by 
cmes-petltlon,  answer  and  rep\y,  u(K>n  .which  a  Jury  trial  might  haTe 
been  of  right  demanded. 

S.  Where  a  cross -petition  In  error  Is  properly  filed  against  a  party  already 
in  court,  in  the  pending  case  on  error,  no  summons  in  error  should 
be  Issued  for  such  defendant. 

g.  Where  a  defendant  to  a  petition  in  error  and  to  croes-petitiobs  in 
error  dies,  and  tlie  rase  is  duly  reYived  on  applicetlon  of  the  plslntiff 
in  error  against  the  administrator  an^d  heirs  of  the  defendant,  it  is 
unnecessary  to  apply  for  or  make  any  order  of  reriyor  as  to  the  cross- 
petitions. 

4.  An  elder  equity  must  yield  to  a  younger  if  the  holder  of  the  former 

has  so  acted  ss  to  raise  an  estoppel  in  favor  of  the  latter. 
.A.  lAnd  incumbered  by  liens  wee  sold  in  an  equitable  action,  to  which 
the  owner's  widow  was  a  party.  One  lien  only,  if  Talld  as  against 
sAid  land,  was  psiamount  to  her  dower.  The  trial  court  denied 
dower,  because  its  Judgment  awarded  such  yalidity  to  said  lien. 
The  issues  ss  to  the  liens  were  appealed,  but  the  widow  gave  no  bond. 

Held  :    The  appeal  carried  up  the  question  as  to  her  dower. 

Judgment  reversed* 

lei.  David  J.  Kimmel  v.  licroy  J.  Pratt.  Error  to  the  Distdet  Goort  of 
Hancock  County. 

Bt  thb  Qoubt. 

The  plaintiff  against  whom  an  answer  **  demanding  afllrmatlve  relief  '* 
Is  filed,  is  ''a  delhndant  to  a  fvuss-petltion,"  and  section  6007 
Revised  Statntes,  gives  him  nnttt  ''the  thhfd  Saturday  after 
the  eroM-petltion  Is  filed"  to  plead  to  it.  A  Judgment  taken 
by  anoh  defindant  before  said  third  Saturday  without'  the 
knowledge  of  the  plaintiff;  is   obtained  by  ••  irregulaii^,**  and 
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mny  be  aet  aside  hj  n  proeeediug  under  chapter  six,  divtoion  foar, 
of  title  one,  RertMd  Stetutee. 
Jndgmenl  affirmed, 

t7.  Manhattan  Life  'Ins.  Co.  v.  Abraham.  Error  in  the  District  Court  of 
Hamilton  County.    Judgment  afllrmed.    No  further  report. 

107.  Taphorn  et  al.  v.  M.  A  C.  R.  R.  Co.,  as  reorganised.  Error  to  the 
District  Court  of  Hamilton  County.  Judgment  roTorsod  and  cause 
remHntled.  Hailway  Cb,  v.  Ltiwvencey  38  Ohio  St.  41,  followed  and 
approved.    T^iere  will  be  no  further  report. 

108.  Swanfrer  v«  Iiantz.  Error  to  the  District  Court  of  Franklin  County. 
Judgment  arBriued.    No  further  report. 

163.  Shearer  v,  Pifinr  et  al.  Error  to  the  District  Court  of  Shelby  County. 
Jndgmeat  affirmed.    No  further  report. 

154.  Shearer  v.  Cumminge.  Error  to  tho  District  Court  of  Logan  County. 
Judgment  affirmed.    No  fUrthor  report. 

104.  Village  of  liootonia  v.  Church.  Error  to  the  District  Court  of  Colum- 
biana County.    Judgment  affirmed.    No  further  report. 

340.  GampboU  v.  Campbell.  Error  to  the  District  Court  of  Licking  County. 
Dismissed  by  plaintiff  in  error,  at  his  costs. 

MOTKfN  DOCKBT. 

7.  James  v.  Farley  et  al.  Motion  to  re-instate  cause  No.  fiOO  General 
Ducket,  and  for  order  of  revivor.  Motion  to  re-instate  granted,  aa  to 
rcTlTor  passed.. 

ASBIONMUfT  VOB  ORAZ.  ABOUMKNT 

ITeiaeMl^,  I'ebruary  20. 

457.  Chauncy  Winchell  vl  Frank  Frost.    Error  to  the  District  Court 

of  Portage  County. 
587.  Joseph  Rawson  et  al  v.  George  Bogen  et  al.    Error  tg  the  Dis- 
trict Court  of  Hamilton  County. 
Wedneaday,  February  27. 

576.  Leopold  Burckhardt  v.  Fourth  National  Bank  of  Cincinnati* 

Error  to  the  District  Court  of  Hamilton  County. 
584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Ck>. 
Error  to  the  District  Court  of  Medina  County. 
Wednesday^  Marthb, 

586.    Adin  G.  Hibbs,  administrator,  etc  o.  Union  Central  Life  Insur- 
ance Co.    Error  to  the  District  Court  of  Franklin  County. 

5M.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  al.    Error  to  the 
District  Court  of  Hamilton  County. 
Wednetiday,  March  12. 

596.  Abraham  Zimmerman  v.  Mary  Zimmerman.    Error  to  the  Dis- 
trict Court  oY  Mahoning  County. 
N.  B.^Th(s  behig  published  previous  to  the  making  up  of  the  docket 
for  the  January  term,  VI84,  the  numbers  of  the  oases  art  those  of  th« 
January  term,  1888. 
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DIGEST  OF  CASES. 

luklaf— ^ttfAor^y  of  Otukter-^dourae  of  Butinea§  PreammptkmM.-^ 
A  bulking  oorporBtion,whoMchi%ftmrdom  not  otherwise  proTide,  miiy 
be  reprceenlod  bj  its  cashiOT*  in  trsossctions  outside  of  his  ordinary 
datics,  without  his  sntliority  to  do  so  being  in  writing,  or  sppesring  in 
the  records  of  the  proceedings  o^  the  directors.  His  enthority  may  be 
by  psiolf  sod  collected  from  eirenmstances  or  implied  from  the  conduct 
or  soquiesoence  of  the  directors*  Jtmay  be  inferred  from  the  general 
manner  in  which,  for  a  period  suAoiently  long  to  establish  a  settled 
course  of  business,  he  has  been  suflfered  by  the  directors,  without  inier- 
Ibrenos  or  inquiry,  to  conduct  the  aAdra  of  the  bank  when,  dtirlng  a 
series  of  years,  or  in  numerous  business  transactions,  he  has  been  per- 
mitted, in  his  official  capacity,  and  without  objection,  to  pursue  a  par^ 
tieuUr  course  of  condnct,.it  may  be  presumed,  sa  between  the  bank  and 
those  who  in  good  faith  deal  with  him  upon  the  basis  of  Ms  suthoHty  to 
reprssont  the  corporation,  that  he  has  acted  in  oonffr>rmity  w^th  instruo- 
tioos  reoeiTeii  from  those  who  haTC  the  right  to  control  its  operation. 
Tbat  which  directors  ought,  by  proper  diligenc«*,  to  baVe  known  as  to 
the  general  ooutm  of  the  bank's  business,  they  may  be  presumed  to 
have  known  in  any  contest  between  the  corporation  and  those  who  are 
juatifled  by  the  cirenmstancM  in  dealing  with  it  upon  the  basis  of  that 
ooufseof  business.   Ifarttw  y.  WM.    U.  8. 8.  C,  Jan.  7, 1884.  17  Rep.  161. 

Ckasifsrty— IFMAsr  GbuMywiee  to  AUom^  it.— 1.  A  party  claiming 
the  undiTided  half  of  a  tract  of  land  in  the  adverse  possession  of  an* 
other,  Mnployed  counsel  to  examine  into  the  facts,  and  bring  and  con- 
duct a  suit  tor  his  interest^  and  in  payment  of  them  for  such  services, 
and  perhaps  others,  conveyed  to  them  a  part  interest  in  the  land.  Tlie 
attorneys  did  not  undertake  to  pay  any  of  the  oneCs  or  expenses  In  the 
maintenance  of  the  suit :  Hetd,  that  the  conveyance  to  the  attornejrs 
was  not  a  ehampertous  contract.  22.  To  make  a  ease  of  champeny  it  is 
not  suActent  to  show  that  a  part  of  the  thing  recovered  wss  paid  or 
sgreed  to  be  paid  as  an  attorney  fee.  It  must  also  be  shown  tliat  the 
coAts  and  expenses  of  the  suit,  or  some  part  of  them  are  paid,  or  agreed 
to  be  paid,  by  the.cfaampertee.  ITesf  CkL  P.  Oom.  v.  CMemon.  111.  Sup. 
Ot.,  Jan.  ag,  1884.    18  Chicago  L.  N.  168, 


Cerpeiatiea^-^koeMolifere— JVrtonal  LiabiU^,—TJnAer  a  statutory  pro- 
vlsloo,  making  the  stockholders  of  a  private  corporation  individunlly 
mpensible  for  an  amount  ectaal  to  the  amount  of  stock  held  by  them 
respectively,  in  esse  of  the  fUlure  of  the  corporation  to  make  payment  of 
any  debt,  etc.,  the  stodLholdeis  are  in  effect  made  partners,  and  are  con* 
ssquently  Jointly  ana  severally  liable  to  the  creditors  of  the  corporation 
who  are  n<»t  also  stockbolriefS  themselves,  to  the  amonnt  of  stoc»k  held  hy 
them  respectively.  Tkampion  v.  Meiuer.  111.  Sn* .  Ct.,  Jan..fll,  1884. 
UOhiieacOKN.m. 
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t^astitiitioaalLftw.— i^nineitC  Domain.— A  sUtate  which  nmam^m  to 
Umlt  or  dirwt  the  oorapenHattoR  to  be  paif  A>r  private  property,  when 
taXmifor  public  or  private  une,  in  in  ao  far  unconatitutional.  Tr^ftpe  t. 
Overraeker.    Ool.  Sop.  Ct.,  Dec  1888.    4  Col.  U  Rep.  405. 

Bxtradition— i4rr<'«t  Under  United  States  Laws— Habeas  Cfarpus—lhUjf 
af  Qwtodiwn,—\,  The  governor  of  a  state,  in  ieauing  a  warrant  fbr  the 
arrest  of  a  fugitive  from  justice,  the  offit«r  who  makes  the  arrest,  and 
the  party  oommimioned  to  receive  the  fugitive  and  deliver  him  to  the 
authorities  of  the  state  where  the  otTenae  is  charged  to  have  been  com- 
mitted,in  .pnmuHnce  «>f  the  proviMions  of  sections  6278  and  5279  of  the  Re- 
Tiaed  Statutes  of  the  United  States,  act  under  the  authority  of  the  laws 
of  the  United  States*,  and  pro  hat  vice  are  officers  or  agents  of  the  United 
States.  2.  Where  a  petition  for  a  Writ  of  habeas  onrpuSy  presented  to  a 
state  judge  or  court  by  a  party  in  the  custody  of  one  claiming,  in  good 
fliith,  to  be  authorized  to  deliver  him  to  the  authorities  of  another  state, 
as  a  fugitive  from  justice,  in  pursuance  of  the  provisions  of  said  sections, 
ahowM  upon  its  fnce  tliat  the  petiticmer  is  so  l)e|d  in  custody,  under  such 
claim  made  in  go<»d  faith,  the  state  judge  or  court  has  no  jurisdiction  to 
issue  tiie  writ.  The  jurisdiction,  in  such  case,  la  exclusively  in  the 
oourts  of  the  United  States.  3.  -WiiHrea  writ  of  habeas  eor/ms  has  been 
.issued  by  a  state  fudge  or  court,  and  been  served  on  the  party  having  the 
cnsto<iy  of  such  alleged  fugitive,  it  is  the  duty  of  such  custodian  to  make 
full  return  to  the  writ  as  to  the  authority  under  which  he  holds  the  pris- 
oner, and  to  exhibit  to  the  court  the  original  papers  evidencing  his  au- 
thority, and  respectfully  decline  to  produce  the  body  of  the  prisoner; 
and  if  it  uppears  from  said  return,  or  said  petition  and  return,  that  the 
prisoner  is  claimed  to  be  held  in  good  faith,  in  pursuance  of  the  provisions 
of  said  statute,  the  judge  or  court  issuing  the  writ  hss  no  jurisdiction  or 
authority  to  proceed  further,  and  no  jurisdiction  or  authority  |to  compel 
the  pr(»duction  of  the  body  of  the  priaoner,  osto  ct>mm'itthe  party  hold- 
ing him  for  contempt  in  thtis  respectfully  declining  to  produce  the  pris- 
oner. The  effect  of  the  production  of  (he  prisoner  would  be  to  place  him 
in  the  physical  control  of  the  court,  and  to  deprive  himself  of  all  power  to 
execute  the  superior  commands  of  the  laws  of  the  United  States,  to 
which  he  owes  obedience.  InreBobt  U.  S.  C.C.  D.  ofCal.,  Jan.  19,1884. 
1  West  Coast  Rep.  439. 

Fraadalant  Coavayaaoai— rioo  Grounds /or  Holding  Oontracts  8ueh,— 
1.  There  are  two  distinct  grounds  upon  which  conveyances  and  other 
oontrai^ts  will  be  deemed  fraudulent  as  against  creditors;  firsts  such  as 
are  entered  into  with  a  fraudulent  intent,  and  seeond^  such  as  from 
the  terms  of  the  agreement,  or  the  nature  of  the  transaction  itself,  are 
deemed  so  a<«  a  mere  inference  of  law  without  regard  to  the  motivea  or 
actual  intentions  of  the  contracting  parties.  2.  In  the  first  elaaa  of 
oases  the  fraudulent  intent  is  always  a  question  of  fact  to  be  established 
by  extrinsio  proofs,  while  in  the  other  the  contract  or  trapsaction  under 
the  circumstances  shown,  may  be  deemed  fraudulent,  although  the  par- 
ties may  have  acted  in  the  beat  faith.  Lawson  v.  Funk.  111.  Sup.  Ct.» 
Jan.  28, 1684.    16  Chicago  L.  X.,  168. 
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ImUAt—Liabilitsf  for  OoodA  PwreKaaed.—Ask  inlknt  who  purchases 
goods  on  credit  and  does  not  return  thetn,  is  liable  for  so  mnch  of  the 
l»riee  as  is  equal  to  the  benefit  derived  bj  him  from  the  purchase.  The 
question  of  the  amount  of  benefit  received  by  the  infknt  is  one  of  mixed 
law  and  fact,  to  be  found  by  the  tribunal  trying  the  facts.  Merrvmnek 
T.ButUrfUd.    N.  H.  Sup.  Ct.,  Jan.  1884.    16  Chicago  U  N.  177. 


Ins«raase  Onnpeieney  of  after  HmaJUh  of  ifUMreii.— -The  health  of  the^ 
insured  not  being  misreprfsent^  in  his  application,  evidence  of  his 
be*ltli'  later^  and  as  to  the  diseane  of  which  he  died,  is  immaterial.  Jlfor- 
riB  V.  IFiff.  Odi  P.  Mui.  L.  Ins.  Gb.  Wis.  Sup.  Ct.,  Jan.  8, 1884.  18.  N.  W. 
Rep.  IS. 

JS\^l—Age9tiey^Maiie^^2)amt»ffea.—\.  The  liability  of  the  proprietors 
of  a  newspaper,  for  the  act  of  ati  %ent,  to  whoee  management  they 
have  entrusted  the  paper,  or  a  department  or  column  thereof.  Is 
broader  than  that  of  the  ordinary  employer  for  the  act  of  his  employe. 
2.  If  tha  proprietors  of  a  newapiper  give  to  an  employe  charge  and  con- 
trol of  an  editorial  column,  reserving  no  supervision,  they  practically 
jintborize  him  to  wij^te  and  publish  therein  any  article  he  thinks  proper, 
and  if  he,  without  their  knowledge,  write  and  publish  a  liliel,  they  are 
respimsible  for  thA  wrong,  whether 'it  results  from  his  mere  negligence 
or  from  a  wanton  and  reckless  purp<iee  to  accomplish  the  business  in  ao 
onla^/rful  manner.  8.  Such  refspondibility  is  not  limited  to  compensa- 
tion for  actual  damaa^es.  The  emplf)yer  is  liable  for  the  wanton  and 
malicious  act  of  the  employe  in  the  execution  of  the  authority  given  him, 
and  in  all  such  cases  the  wantounessand  malice  of  the  employe  may  be 
shown  to  enhance  the  damages.  4.  Want  of  knowledge  on  the  part  of 
the  proprietors  of  a  newspaper  of  a  libelous  article  before  its  publicatioo, 
and  eQTorts  by  them  afterwards  to  riiSke  amends  and  reparation,  may  be 
shown  to  be  considerHd  by  the  jury  in  mitigation  of  damages,  but  it  is 
error  to  charge,  as  maiter  of  law.  that  such  want  of  Icnowledge  and  ef- 
forts in  good  faith  to  make  amends  will  protect  such  proprietors  from 
punitive  damages,  where  an  employe  has  wantonly  or  malidouHly  writ- 
ten and  eansod  to  be  published  a  libel.  Bruee  v.  JUed,  I>.  Sup.  Ct.,  Jan. 
1884.    14  Pitts.  li.  J.  24S. 

Xuaisipal  Cerperationi— IVoo/o^  E±Utenee—JFbreiffn  Statutes  must 
be  Pleaded. — 1  When  the  question  of  the  Incorporation  of  a  city  arises 
collaterally,  it  is  only  necessary  to  show  that  the  city  is  de  facto  a  cor- 
poration. 2.  To  prove  ite  existence  it  is  sufficient  to  prodace  the  charter 
and  prove  acts  done  under  it,  and  in  conformity  with  it.  Written  proof 
that  all  the  preliminary  ^teps  were  taken,  is  not  necessary.  2.  Foreign 
statutes  or  the  lawK  of  other  stat<>s  most  be  pleaded,  but  such  statutes 
are  not  rpquired  to  he  stated  in  hae  vejrba.  It  is  sufficient  to  state  th^ 
substance  of  no  much  of  the  statute  as  is  relied  on,  conHseness  in  plead- 
ing being  commendable.  When  the  statute  is  not  the  foundation  of  the 
action,  but  comes  in  ociilaterally  as  evidence,  the  ssme  degree  of  strict- 
ness in  pleading  the  same  is  not  required.  L.  ^N.  A.  dt  C,  22^.  Cb.  ▼• 
Skiree.  Dl.  Sup.  a.,  Jan.  28, 1884.    16  Chicago  L.  X.  1B9. 
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MMltr  ud  Umat—Who  are  FleUaw-ServoMUM  of  Snme  Master.— To 
ooiwt.tate  servants  of  the  name  master  *'  fellow-aervanta"  wiUiin  the 
role,  respondeat  superior^  it  is  not  enon^^b  that  they  are  engaged  in  doing 
partii  of  the  same  w  irk,  or  in  the  promotion  of  the  same  enterprise  car- 
ried on  by  the  m?ister,  not  requiring  oo-operatlim  or  bringing  them  to- 
gether or  in  snch  relations  as  that  they  may  liave  an  inflnen(«  nfton  each 
otlier ;  but  it  is  eesential  that  at  the  time  of  the  injury,  they  shali  be  di- 
rectly co-operating  with  each  other  in  the  particular  business  in  hand, 
or  that  their  usual  duties  shall  bring  them  into  habitual  consociation,  so 
that  tiiey  may  exercise  an  influence  upon  each  other  promotive  of 
proper  camion.  (X  A  N,  By,  Oo.  ▼.  Maronda.  HI.  Sup.  CX,  Jan.  23^ 
1884.    16  Chicago  L.  X.  168. 


Pazeatfand  ChUl^— Emancipation  of  ChUd-^  Wages  of  dUnor— Assign- 
tneiU,-^l,  The  right  of  a  parent  to  the  custody  and  personal  services  of  a 
child,  is  simply  inciiental  to  the  duty  of  discipline  snd  direction.  A 
child  is  not  the  mere  servant  of  the  father,  nor  Is  the  father  bound  to 
work  the  child  for  the  benefit  of  his  creditors,  but  may  let  him  go  when 
he  will,  whether  he  be  solvent  or  not.  Emancipation  may  be  as  perfect 
when  they  live  together  as  if  they  were  separated.  2.  The  right  of  a 
parent  to  the  services  of  minor  children  is  not,  as  snch,  absolute;  but 
his  right  to  their  wages  is  vested,  if  the  labor  has  been  performed  without 
any  previous  agreement  or  understanding  to  tlie  contrary.  3.  The  release 
by  a  parent  of  his  right  to  the  wages  of  a  minor  child,  executed  to  such 
child  after  a  general  assignment  by  the  father  and  his  partner  in  an 
in-tolvent  firm  for  the  benefit  of  its  creditors,  isof  no  validity  as  against 
•U3h  dreiitjrs.  Beaoer  v.  Bare.  Pa.  Sttp.  Ct.,  Oct.  2,  18^.  13  Cent. 
L.  J.  05. 


Pardon^JSKTerf .— A  pardon  by  the  governor  relieves  the  oflfender  from 
the  punishment  annexed  to  the  offennef  and  from  all  penalties  and  con- 
sequencen  growing  out  of  the  i^nviction  and  sentence,  except  political 
disabilities.  It  does  not  restore  ofllces  forfeited  nor  rights  vested  in  oth- 
ers in  consequence  of  the  conviction  and  sentence.  Edwards  v.  Common" 
wealth.    Virginia  Sup.  Ct.  of  App.,  Nov.  15, 1883.    8  Va.  L.  J.  22. 


WUX—Oonstruetion— Descent  and  Disfributionr-'Heirg  at  Law—CkmfKet 
of  Laws.— I.  Personal  property  which  is  g^ven  in  trust,  with  power  to 
convert  the  same  into  realty  for  the  "  heirs  at  law  "  of  the  settler,  will  be 
distributed  among  those  entitled  to  real  property  by  descent,  and  not  in 
accordance  with  the  statutes  of  distribution.  2.  Where  a  deed  of  trust  is 
executed  in  one  state  for  the  bennflt  of  the  **  heirs  at  law  "  of  the  settler, 
who  afterwNids  becomes  domiciled  in  another  state,  where  he  dies,  the 
laws  of  the  liltter  state  will  govern  as  to  who  were  contemplated  as 
'*  beira."  3.  Although  the  laws  of  the  latter  state  do  not  permit  the  de- 
scent of  property,  which  has  boen  acquired  by  an  intestate  from  his 
father,  to  his  mother.  Held:  That  the  settler  did  not  intend  thst  this 
rule  should  defeat  his  mother's  rights,  and,  there  being  no  is^ue,  it 
should  go  to  his  mother.  MerriU  v.  Preston.  Mass.  Sup.  Jud.  Ct.  18  Cent. 
L.  J.  74. 
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WILL--ADOPTEB  DAireHTXE--SR-077. 

{Ohio  Supreme  OowrU    December  4, 1888.) 

Taylor  V.  Elder 

The  will  of  T.  was  duly  admitted  to  probate,  and  was  in  the  following 
words: 

^'In  case  of  any  aoddent  with  me,  Igire  all  my  property  apd  money  to 
my  wife,  Rhoda  Ann  Taylor. 

-^  With  thia  proviao :  That  ahe,  my  wife,  provide  for  my  adopted 
dangbter,  ICary  Francea  Boyle  Taylor,  adopted  in  the  month  of  Feb- 
ruary following,  being  year  1868.  Dated  thia  day,  November 
25. 1873." 

*nie  adopted  daughter  from  the  death  of  the  teatator  to  the  time  of  her 
marriage,  waa  aupported  by  the  widow,  who  had  elected  ta  take 
under  the  will.  The  adopted  daughter  was  after  her  marriage  aup- 
ported by  her  huaband,  and  the  teatator'a  widow  reftuMl  further  to 
provide  for  her. 

The  adopted  daughter  ia  not  entitled  to  have  aet  off  to  her  any  ahare  of 
the  eatate:  nor  ia  ahe,  while  otherwiae  provided  for,  entitled  to  daim 
anpport  from  the  teatator'a  wiaow. 

Error  to  the  Saperior  Court  of  Cincinnati. 

Onthetwenty-sixthday  of  October,  1876,  Mary  P.  B.  El- 
der filed  in  the  Superior  Court  of  Cincinnati  the  following 
petition : 

**Mary  F.  B.  Elder,  plaintiff,  v.  Rhoda  Ann  Taylor,  defendant : 

Petition. 

''  Now-fComes  the  plaintiff  herein  and  says  that  she  was  the 
adopted  daughter  of  the  late  P.  N.  Taylor,  of  Cincinnati,  and 
of  Rhoda  Ann  Taylor,  his  wife,  the  defendant  herein,  although 
•uch  adoption  was  not  by  virtue  of  any  proceeding  in  the 
probate  court  of  this  or  any  other  county.  That  she  was  born 
on  the  seventh  of  June,  1866,  was  adopted  by  said  P.  N.  Taylor. 
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and  said  defendant  in  February,  1863,  and  was  married  on  the 
seventeenth  day  of  October,  1874,  ti)  Henry  Elder,  E^.,  of  Cin- 
cinnati. That  her  said  father  died  on  the day  of  November^ 

A.  D.  1873,  leaving  no  children  other  than  the  plaintiff,  and  left 
a  will,  which  wasdulyadmitted  to  prub:ite  by  the  Probate  Court 
of  Hamilton  County,  Ohio,  upon  the  first  day  of  December,  A. 
D.  1873,  and  is  recorded  in  volume  nineteen,  pa^e  one  hundred 
and  fifiy-tivo  of  the  records  of  wills  of  said  county,  which 
will  was  in  the  following  words  and  figures,  viz.: 

"Cincinnati,  September  6,  1862. 

'*  In  ca^of  any  accident  with  ra*?,  I  give  all  my  property^ 
and  money  to  my  wife,  Rhoda  Ann  Taylor.      P.  N.  Taylob. 

"  With  this  pioviso,  that  she,  my  wife,  provide  for  my 
adopted  daughter,  Mary  Frances  Boyle- Taylor,  adopted  in  the 
month  of  February  following,  being  in  the  year  eighteen  hun- 
dred and.  sixty-three,  dated  this  day,  November  25Ch,  1873. 

"His 
"P.N.  X Taylob 
mark. 

"  Signed  in  the  presence  of  these  witnesses : 

"  Daniel  W.  Moore, 
"  Wm.  Cheeseman, 
''  Caroline  M.  Reid, 
"M.  A.  Cheeseman.'^ 

"And  that  said  defendant  having  full  knowledge  of  such 
probating  of  paid  will,  appeared  before  the  judge  of  the  pro* 
bate  court,  and  duly  elected  to  take  under  said  will. 

"  Plaintiff  further  says  that  she  is  the  Mary  Frances  Boyle 
Taylor  mentioned  in  said  will;  and  that  her  said  father,  at 
the  time  of  his  death,  left  about  $12,000  worth  of  real  estate, 
being  an  estate  of  purchase,  situated  principally  in  the  city  of 
Cinuinpati,  the  remainder  being  situated  in  Kentucky,  which 
is,  and  has  been  since  his  death,  priHlucing  large  rents  and 
all  of  wljich  rents  are  and  have  been  taken. by  said  defendant, 
and  all  of  which  property  is  controlled  by  her.  That  he  also 
left  a  large  amount  of  personal  property,  which,  when  his  es- 
tate was  settled,  was  turned  over  to  the  defendant  herein,  in 
four  note?,  agsjregating  $7,323.77,  which,  or  the  proceeds  of  the 
same,  are  still  in  her  posession  or  under  her  control. 

"T£at  after  her  father's  death  she  remained  for  most  of 
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the  time  at  her  homestead  with  her  mother,  the  defendant 
herein,  until  her  marriage  in  1874,  and  received  during  that 
time  simply  her  food,  and  clothing  from  her  father's  estate, 
which  was  received  through  her  mother. 

"  That  since  he^  marriage  she  has  requested  and  demanded 
of  her  mother  her  share  of  her  father's  estate,  or  an  adequate 
provision  for  her,  in  accordance  with  her  condition  and  tlie 
extent  of  said  estate ;  but  that  the  same  has  always  been  re- 
fused, except  one  off»»r  made  her  by  her  f  aid  mother  of  $100  for 
a  release  of  all  her  interest  of  every  kind  in  her  father's  estate, 
which  offer  she  refused. 

"  Wherefore  plaintiff*  prays  the  court  that  the  defendant 
may  be  compelled  to  render  an  account  of  the  personal  prop- 
erty, and  rents  and  profits  received  by  her  from  P.  N.  Taylor's 
estate,  and  to  render  a  statement  of  the  real  estate  held  by  her« 
and  derived  from  said  estate,  or  exchanged  for  real  estate  be- 
longing to  said  estate,  or  purchased  with  personal  property 
derived  from  said  estate. 

'*  And  plaintiff  further  prays  the  court  for  a  construction  of 
said  will,  and  a  determination  of  her  rights  thereunder;  and 
Ihr  a  decree  against  defendant,  compelling  her  to  transfer  to 
plaintiff*  such  a  share  of  the  personal  property,  rents  and 
profits  of  real  estate,  and  real  estate,,  as  the  court  may  find 
she  is  entitled  to;  or  to  pay  over  to  said  plaintiff* such  a  share 
of  the  personal  property,  rents  and  profits,  as  to  the  court  may 
aeem  proper  for  her  adequate  and  proper  provision  from  the 
time  of  her  father's  death  to  the  date  of  the  decree,  and  to  set 
apart  in  a  safe  manner  for  plaintiff^s  benefit,  such  a  share  of 
raid  pen«onal  property,  rents  and  profits,  and  real  estate,  as  to 
the  court  may  seem  proper  for  the  adequate  and  proper  pro- 
vision for  plaintiff  during  her  lifetime;  or  to  pay  over  to  said 
plaintiff  such  a  share  of  the  par.ional  property,  rents  and 
profiti),  as  to  the  court  may  seem  proper  for  her  adequate  and 
proiier  provision  from  the  time  of  her  fathor*s  death  to  the 
date  of  the  decree,  and  to  secure  to  the  plaintiff  the  payment 
of,  and  to  pay  plaintiff  a  definite  sum  per  annum  during  her 
life,  such  as  may  seem  to  the  court  proper  for  her  adequate 
and  proper  provision. 

'*  And  plaintiff  further  prays  for  her  costs,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  just  and  proper." 
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To  which  petition  Rhoda  Ann  Taylor  demarred,  on  the 
ground  that  it  did  not  state  facts  snflScient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  an  answer 
was  filed,  to  which  the  plaintiff  replied,  and  the  cause  was 
submitted  upon  the  pleadings  and  evidence  to  the  court,  which 
at  its  general  term  in  May,  -1878,  found  the  facts  substan- 
tially as  stated  in  the  petition,  and  also  that  P.N.  Taylor  died 
on  the  twenty-sixth  day  of  November,  1873,  and  '^  that  by  the 
term^  of  said  will,  said  Taylor  intended,  and  did  convey  all  of 
bis  property,  both  real  and  personal,  to  his  wife,  the  defendant 
herein,  coupled  with  a  trust  to  provide  for  the  plaintiff  herein, 
his  adopted  daughter;  that  by  said  trust  the  plaintiff  became 
and  is  entitled  to  be  provided  for  out  of  the  estate  of  said  P.  N. 
Taylor,  with  a  reasonable  and  adequate  support  for  her  life, 
proportioned  to  the  estate  left  by  said  Taylor  and  the  condi- 
tion and  circumstances  in  life  of  the  plaintiff." 

Upon  this  finding  the  court  rendered  judgment  "that  said 
plaintiff  recover  from  «aid  defendant  such  sum  as  is  equivalent 
to  the  reasonable  and  adequate  srpport  from  the  death  of  said 
P.  N.  Taylor  to  the  date  of  this  decree,  after  allowing  for  such 
maintenance  as  she  received  from  the  death  of  said  Taylor  to 
t^e  date  of  her  marriage,  said  sum  to  be  paid  immediately 
after  the  same  has  been  determined,  and  that  said  plaintiff 
further  recover  from  said  defendant  such  an  annual  sum  or 
sums  during  her  life  as  may  hereafter  be  found  by  the  master 
or  masters  to  be  hereafter  appointed,  and  to  whom  this  case 
may  be  referred  to  be  the  reasonable  and  adequate  amount  or 
amounts  for  the  support  proportioned  to  the  estate  left  by 
said  Taylor,  and  the  circumstances  in  life  of  said  plaintiff," 
and  that  the  defendant  pay  the  costs  of  the  action,  and  of  the 
reference.  The  court  also  referred  the  case  to  a  master  for  the 
purposes  stated  in  the  judgment. 

This  proceeding  is  prosecuted  by  Rhoda  Ann  Taylor  to  re- 
verse the  judgment  of  the  superior  court. 

Jordan  &  BeUman,  for  plaintiff  in  error. 

Perry  &  Jenney^  for  defendant  in  error. 

Upson,  J.  The  difiiculty  in  giving  a  satisfactory  construc- 
tioti  to  the  will  of  P.  N.  Taylor,  does  not  arise  from  any  doubt 
as  to  the  principles  of  construction,  but  from  the  indefiniteness 
of  the  few  words  in  which  he  endeavored  to  express  his  mean* 
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ing  8o  tar  as  it  relate8*to  bis  adopted  daughter.    The  words 
**  provide  for  "  are  capable  of  a  verf  broad,  or  a  very  narrow 
signification.  They  maybe  understood  to  include  the  furnish- 
ing of  foody  clothing,  a  dwelling-housey  household  furniturei 
fuel,  lights  and  all  that  may  be  heeded  to  enable  a  person  to 
live  comfortably ;  or  they  may  be  interpreted  to  mean  only 
the  supply  of  necessary  food  and  clothing,  or  the  giving  of  a 
suitable  marriage  portion.    In  reference  to  the  time  during 
which  the  provision  shall  be  continued,  the  meaning  of  those 
words  is  equAlly  doubtful;  they  may  require  that  it  should 
continue  while  the  adopted  child  remains  at  the  home  of  the 
widow;  during  her  minority;  until  her  marriage,  or  during 
her  life.    In  the  case  of  Abraham  v.  Alman,  1  Russ.  609,  46 
Xnglish  Chancery  Rep.  453,  the  will  under  consideratior.  con- 
tained  the  same  words  in  the  following  clause :     "  Also  to 
provide  for  the  two  daughters  of  my  child  Hannah  Embden, 
namely,  Sarah  Bmbden  and  Esther  Embden,"  and  in  giving 
the  opinion  of  the  court  upon  the  eflfect  of  this  clause,  the 
master  of  the  rolls  said :    ^'  The  testator  had  no  doubt  intended 
to  make  a  provision  for  the  Bmbdens,  but  his  purpose  seems  to 
have  been  to  do  so  by  a  distinct  provision,  and  not  by  attach- 
ing a  charge  upon  what  was  given  beneficially  to  others. 
What  this  provision  was  to  be,  or  in  what  manner,  or  out  of 
what  funds  to  be  made,  the  court  has  no  means  of  determin- 
ing.   Was  the  payment  to  be  made  by  a  payment  to  the  chil- 
dren of  Hannah  Embden  during  their  respective  lives,  or  by 
the  payment  of  a  sum  in  gross  ?  How  was  the  amount  of  it  to  be 
calculated  ?    It  appears  to  me  impossible  to  give  any  certain 
construction  to  the  clause   on   which  the  plaintiffs  found 
their  claim."  The  court  thereupon  held  that  clause  of  the  will 
to  be  void  for  uncertainty.    We  are  not  disposed  to  go  so  far 
as  that  in  this  case.      The  language  of  the  clause  written  in 
1862  is  plain,  and  taken  alone  would  give  to  the  widow  all  of 
the  property,  real  and  personal,  for  her  own  benefit,  but  it  is 
clear  thi^t  by  the  clause  added  by  the  testator,  November  25, 
1873,  the  day  before  he  died,  he  intended  to  place  his  widow 
nnder  obligation  to  make  some  provision  for  their  adopted 
daughter;  and  effect  should  be  given  to  that  intention  so  far 
lu  it  can  be  ascertained.  For  this  purpose  we  must  first  deter- 
mine the  nature  and  extent  of  the  provision  intended,  and  in 
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regard  to  that,  we  are  satisfied  that  the  testator  intended  to 
trust  mainly  to  the  discretion  of  his  wife,  and  with  that  di^- 
cvetion  fairly  exercised,  a  court  of  equity  would  not  interfere. 
It  is  conceded  by  Mrs.  Taylor,  that  while  Mrs.  Elder  remained 
at  the  home  of  the  former,  as  a  member  of  her  family,  it  waa 
her  duty  to  ^support  her;  which  duty  is  admitted  to  ha^e 
been  performed,  but  it  is  claimed  by  Mrs.  Elder  that  the  obli- 
gation to  support  her  during  life,  was  imposed  upon  Mrs.  Tay- 
lor by  her  election  to  taice  under  the  will,  and  that  the  whole 
of  the  property,  devised  and  bequeathed,  was  taken  by  her 
subject  to  that  trust.  These  claims  were  sustained  by  the 
judgment  of  the  superior  court,  which  found  that  by  the  terms 
of  the  will  Taylor  '^  intended  to,  and  did,  convey  all  of  his  prop* 
erty,  real  and  personal,"  to  his  wife  with  a  trust  by  which  his 
adopted  daughter  became,  and  was  entitled,  to  be  provided 
for  out  of  the  estate,  with  a  reasonable  and  adequate  sdpport 
for  her  life,  proportioned  to  the  estate  left  by  Taylor,  and  her 
^condition  anfd  circumstances  in  life;  and  rendered  judg- 
ment in  accordance  with  that  finding.  Wepannot  concur  in 
that  construction  of  the  will,  which  holds  the  whole  property 
in  :;rust  to  secure  the  support  for  life  of  the  adopted  daughteri 
and  makes  the  rights  and  interest^  of  the  widow  subordinate. 
We  do  not  think  the  language  of  the  will,  or  the  surrounding 
circumstances  show  that  to  have  been  the  intention  of  the 
testator.  We  think  it  is  clear  that  his  principal  purpose  was 
to  giVe  his  property  to  his  wife,  for  her  own  benefit,  but  with 
the  obligation  to  provide,  to  a  reasonable  extent,  for  the 
adopted  daughter.  This  oblfgation  was  fully  discharged  by 
the  support  provided  from  the  death  of  the  testator  to  the 
marriage  of  Mrs.  Elder,  when  it  was  no  longer  needed.  Coses 
have  baen  cited,  on  one  side  to  sustain  the  position  that  main- 
tenance for  life  was  intended,  and  on  the  other,  that  the  in- 
tended provision  was  limited  to  support  while  the  beneficiary 
should  remain  a  menibar  of  the  widow's  family,  but  it  has 
been  well  stated  that  *'  no  definite  rule  can  be  laid  down  ;  each 
case  must  stand  upon  its  own  circumstances." 

The  principles  which  we  consider  applicable  to  this  case, 
however,  so  far  as  they  relate  to  the  extent  of  the  required 
provision,  are  stated  in  the  case  of  Carr  v.  Livivg,  28  Bcavan 
614,  where  the  testator  devised  and  bequeathed  his  real  and 
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peraonal  property  to  trustees  in  trust  to  pay  the  interest  to 
the  testator's  wife,  for  life,  for  the  separate  use  of  his  wife,  and 
their  children,  to  be  applied  for  the  maintenance  and  support 
of  herself;  and  the  maitenance^  education,  clothing  and  sup- 
port of  the  children.  Upon  the  hearinsc  of  the  case  the 
Master  of  the  Rolls,  Sir  John  Romilly,  said :  "  The  principle 
on  which  I  have  always  acted,  and  which  is  consistent  with 
all  the  authorities,  is  thi^,  that  although  the  parent  in  these 
eases  is  a  trustee  for  the  children,  it  is  only  so  far  as  is  reguired 
for  their  m:iint3nanc8  and  support.  Thus  if  the  daughters 
had  married  and  were  supported  by  their  husbands,  they 
could  not  come  and  complain  that  no  allowance  was  made  to 
them ; "  and  the  court  held  that  '^  when  the  children  are  other- 
wise provided  for,  and  do  not  require  support  or  maintenance, 
they  are  not  entitled  to  complain  that  they  do  dot  receive  a 
portion  of  the  funl  which  is  not  required  for  their  mainte- 
nance, education  and  support"  The  principles  applicable  to 
the  Construction  of  the  will  now  under  qpiisideratiQUy  are  also 
illustrated  by  the  caf>eof  PaHey's  Appeal,  70  Pa.  St.  Rep.  158. 
The  testator  gave  to  his  wife  the  rents  and  profits  of  all  ht» 
property,  during  her  life,  for  her  support,  and  the  support  and 
education  of  his  children,  under  the  direction  of  his  executors^ 
and  the  court  held  that  this  did  not  create  a  trust  for  the 
children,  either  in  the  widow  or  executor^^  nor  give  the  or- 
phans* court  jurisdiction  to  call  them  to  account,  or  to  decree 
in  favor  of  the  children  for  the  furture  administration  of  the 
estate,  that  the  children  had  no  present  interest  in  any  par- 
ticular shares,  and  that  the  testator's  main  object  was  to  benefit 
the  widoiv.  In  regard  to  the  judgment  of  the  court  below  the 
c5ort  say, ''  such  a  distribution  as  that  decreed  might  be  most 
nnju!)t  and  inequitable.  It  might  leave  the  widow  with  all 
the  care)  and  responsibilities  Of  the  household  upon  her^ 
without  an  adequate  support  for  herself." 

Similar  considerations  are  entitled  to  great  weight  in  de- 
termining the  meaning  of  the  word:s  '*  provided  fiir"  in  the 
will  of  P.  N.  Taylor,  and  U|>on  the  whole  we  are  satisfied  that 
the  facts  stated  in  the  petition  of  Mrs.  Elder  are  not  sufiicient 
to  cim^titute  a  cau^e  of  action,  and  that  the  superior  court 
erred  in  overruling  the  demurrer  to  the  petition,  as  well  as  in 
the  final  judgment  against  Mrs.  Taylor.     We  do  not  decide 
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thatcircuniBtances  may  not  occur  hereafter  which  woald  give 
Mrs.  Elder  a  right  to  further  provision,  nor  do  we  decide  what 
mode  of  enforcing  snch  provision  might  be  adopted,  but  we 
decide  she  has  no  right  to  any  share  of  the  property,  nor  at 
this  time  to  other  relief. 

JudgmaiUreversei  J  demurrer  to  petition 
mutained^  andcatueremanded. 
[To  appear  in  39  Ohio  St.] 


70B1CL06VBS-DSRCTITS  XOBTeAeK-ISTOmL  07  eEASm. 

{Ohio  Supreme  Oowrt  OommiaaUm.    Jaouaiy  22, 1884.) 

Riley  v.  Ricb  et  al. 

A  hiuband  and  wife,  to  aeoare  their  Joint  note,  ezeoated  and  delivered  a 
defective  mortgage  on  land  which  waa  her  general  property,  and 
afterwards  sold  and  conveyed  the  same,  subject  to  the  mortgage,  8a|>- 
posing  it  to  be  perfect,  taking  from  the  grantee  notes  and  mortgage 
on  the  premisea  for  the  purchase  money.  They  transferred  the  notsa 
to  a  third  party,  and  the  grantee  made  a  payment  on  the  note  giyen 
by  the  husband  and  wife. 

In  an  action  to  forecloae  the  mortgage  given  by  the  husband  and  wife,  to 
which  all  parties  in  interest  were  parties : 

Hdd:    1.  The  grantee  and  thoae  claiming  under  him  are  eatopped  t 
assert  the  defective  execution  of  the  mortgage. 

2.  The  holder  of  the  note  intended  to  be  secured  by  the  defective  mort- 
gage, has  a  lien  on  the  premises,  and  is  entitled  to  priority  of  lien 
over  the  other  mortgage. 

Error  to  the  District  Court  of  Wood  County. 

The  original  action  was  brought  by  Riley  in  the  court  of 
common  pleas  against  Ezekiel  Rice  and  Harriet  his  wife, 
George  A.  Bryant  and  Remy,  Hedges  &  Walters,  to  foreclose  a 
mortgage  on  lands  in  that  county,  executed  by  Rice  and  wife, 
to  one  Lansdale,  and  recorded  in  March,  187T,  and  transferred 
to  Riley.  On  the  mortgage  note  there  is  indorsed  a  small 
payment  made  by  Bryant. 

Remy,  Hedges  &  Walters  answered  denying  the  existence 
of  the  mortgage  or  any  lien  in  favor  of  Riley.  They  also  set 
up  a  mortgage  on  the  same  lands,  made  by  Bryant,  grantee 
of  Rice  and  wife,  to  Mrs.  Rice  and  recorded  in  April,  1877,  and 
by  ber  transferred  to  them.    The  other  defendants  made  de- 
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fault.    In  the  common  pleas  there  was  judgment  for  plaintiff, 
and  sale  ordered,  etc. 

In  the  district  court  on  appeal  there  was  a  finding  of  facts  and 
judgment  giving  priority  of  lien  to  the  mortgage  held  by 
Remy,  H^ges  A  Walters.  Riley  excepted  and  prosecutes  this 
proceeding  in  error  to  reverse  the  latter  judgment. 

The  findings  by  the  district  court  are  these :  That  on  the 
fifth  day  of  March,  1877,  the  said  defendants,  Ezekiel  Rice 
and  Harriet  P.  Rice,  his  wife,  executed  and  delivered  to  one 
Sarah  Lansdale  an,  instrument  of  writing  purporting  to  be  a 
mortgage  on  the  lands  and  tenements  mentioned  and  described 
in  the  petition  herein,  in  order  to  secure  the  payment  of  the 
promissory  note  mentioned  and  set  forth  in  said  petition. 

That  at  the  time  said  defendants  so  executed  and  delivered 
said  instruments  of  writing  they  were  husband  and  wife,  and 
the  said  Harriet  P.  Rice  was  the  owner  in  fee  simple  of  said 
lands  and  tenements 

That  the  only  acknowledgment  of  said  instrument  of  writing 
18  in  the  words  and  figures  following,  to  wit : 
<<  Sou  of  OhiOy  Wood  County,  88. 

'<  Before  me,  a  justice  of  the  peace  in  and  for  said  county,  per- 
sonally Appeared  the  above  named  Harriet  P.  Rice  and  Ezekiel 
Rice,  who  acknowledged  that  they  did  sign  and  seal  the  fore- 
going instrument,  and  that  the  same  is  their  free  act  and  deed. 
I  further  certify. 

'*  Ii» testimony  whereof  I  have  hereunto  set  my  hand  and 
official  seal,  at  my  office,  this  fifth  day  of  March,  A.  D.  1877. 

''  Edward  R.  Saoe. 
'' Justice  of  the  Peace:' 

The  said  instrument  of  writing  was  recorded  in  the  records 
of  mortgages  of  Wood  county,  Ohio,  and  was  afterwards  as- 
signed and  transff^rred  to  the  said  plaintiff^  as  is  alleged  in  the 
petition  herein  of  said  plaintiff. 

That  on  the  ninth  day  of  April,  1877,  the  said  Ezekiel  Rice 
and  Harriet  P.  Rice,  his  wife,  sold  and  transferred  said  prem- 
ises to  the  said  defendant,  George  A.  Bryant,  and  executed 
and  delivered  to  him  a  warranty  deed  therefor,  and  said  deed 
contained  the  following  clause  and  covenants  of  warranty, 
to  wit: 

''  And  we,  the  said  grantors,  do  for  ourselves  and  our  heirs. 
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executors,  and  administrators,  covenant  with  the  said  grantee, 
his  heirs  and  assigns,  that  at  and  until  the  ensealing  of  these 
presents,  we  were  well  seized  of  the  above  described  premises 
as  a  good  and  indefeasiblp  estate  in  fee  simple,  and  have  gocMi 
right  to  bargain  and  sell  the  same,  in  manner  and  form  as 
above  written,  and  that  the  same  are  free  and  clear  from  all 
incumbrances,  except  a  mortgage  of  $196,  and  will  warrant 
and  defend  said  premises,  with  the  appurtenances  thereunto 
belonging,  to  the  said  grantee,  his  heirs  and  aFsigns  forever, 
against  all  lawful  claims  and  demands  whatsoever,  except  said 
mortgage." 

And  that  said  defendant,  George  A.  Bryant,  then  gave  and 
executed  the  promissory  notes  and  the  mortgage  security 
thereof  mentioned  and  S'^t  forth  in  the  answer  and  cross-peti- 
tion herein  of  the  said  defendants,  Remy,  Hedges  A  Walters, 
for  the  unpaid  purchase  money  of  said  lands  and  tenements. 

That  said  mortgage  was  duly  recorded  in  the  records  of 
mortgages  of  Wood  county,  Ohio. 

That  Siiid  notes  and  mortgages  have  been  duly  assigned  and 
transferred  to  the  said  defendants.  Rem}',  Hedges  &  Walters, 
as  is  alleered  in  their  said  answer  and  cross-petition  herein. 

That  there  is  now  due  from  the  said  defendant,  G^rge  A. 
Bryant, to  the  said  defendants,  Remy,  Hedges  &  Walters,  upon 
the  two  promissory  notes  and  the  mortgage  security  thereof 
mentioned  and  set  forth  in  their  said  answer  and  cro^s- petit  ion, 
the  sum  of  1571. 50;  that  said  sum  bears  eight  per  ceflt.  in- 
terest; and  that  there  is  due  from  the  said  defendants,  Ezekiel 
Rice  and  Harriet  P.  Rice,  his  wife,  upon  the  promissory  note 
and  the  mortgage  security  thereof  mentioned  and  set  forth  in 
the  petition  herein  of  the  said  plaintiff,  the  sum  of  $245; 
that  said  sum  bears  eio^ht  per  cent,  interest. 

And  the  court  further  finds,  as  the  law  of  this  case,  that  the 
amount  so  fonn<i  due  from  the  said  defendant,  George  A.  Bry- 
ant, to  the  said  defendants,  Remy,  Hedges  &  Walters,  is  the 
first,  best  and  prior  lien  upon  said  lands  and  tenements;  and 
that  the  amount  so  found  due  from  the  said  defendants, 
Ezekiel  Rice  and  Harriet  P.  Rice,  his  wife,  to  the  said  plaint- 
iff, is  the  second  best  lien  thereon. 

Harridon^  Oldsik  Marshand  8.  P, Harriaon^  for  plaintiffin  erxor. 

Pillars  &  Pillars^  for  defendants  in  error. 
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Martin,  J.  The  mere  finding  that  Mfs.  Rice  ''was  the 
•owner  in  fee  simple"  of  the  mortgaged  premises  is  too  general 
to  enable  us  to  say  it  was  her  separate  estate.  It  may  have 
been  her  general  property.  We  are  bound  to  make  every  pre- 
sumption consistent  with  the  record  in  support  of  the  judg- 
ment. We  therefore  accede  to  the  claim  made  by  counsel  for 
defendants,  that  for  the  purposes  of  this  inquiry,  it  mufet  be 
presumed  that  the  premises  were  her  general  property,  and 
tb^t  with  respect  Uj  it  she  hud  not  the  enlarged  powers  of  a 
married  woman  over  her  separate  estate.  We  need  not  fur- 
ther notice  the  claim  of  priority  for  the  defective  mortgage 
predicated  on  the  theory  that  the  facts  show  a  charge  in 
equity  on  the  premises  as  her  separate  estate. 

The  omission  of  the  oflScer  to  certify  the  privy  examina- 
tion of  the  wife  is  the  only  defect  in  the  mortgage.  And  thus 
defective,  it  conveyed  no  interest  whatever  as  against  her 
subsequent  purchasers  and  judgment  creditors.  Van  Thorniiey 
V.  POen^  26  Ohio  St.  471.  Bryant,  her  grantee,  and  those  claim- 
ing under  him,  are  not  affjcted  by  it  or  its  record. 

Do  the  recitals  in  the  deed  to  Bryant  in  connection  with 
the  admitted  facts  subject  the  premises  to  a  charge  for  the 
mortgage  debt  and  create  a  priority  of  lien  over  the  mortgage 
given  by  him?  We  are  of  opinion  that  the  facts  found  clearly 
evidence  such  charge  and  pricrity. 

Rice  and  wife  undoubtedly  supposed  that  the  mortgage 
had  been  perfectly  executed.  They  intended  it  to  be  such. 
The  mistake  was  not  theirs,  but  that  of  the  officer. 

Under  the  act  to  ^ive  addilTtonal  security  to  land  titles  as 
amended  April  17,  1&57  (S.  4  C.  694;  Rev.  Stats.  §6867,  etc.), 
a  mistake  of  the  officer  in  omitting  to  certify  the  separate  ex- 
amination of  the  wife  may  be  corrected.  Kilbum  v.  Fury^  26 
Ohio  St.  153. 

A  mortgage  thus  defective  is  therefore  good  and  enforcible 
as  between  the  parties.  The  statute  invests  the  mortgagee 
with  an  equity  which  he  may  enforce  against  the  wife. 

In  this  situation  she  conveyfHl  to  Bryant  subject  to  the 
mortgage.  The  recitals  are  {Uirticular  and  styte  it  a  mortgage 
and  recognize  it  as  an  incumbrance  and  lawful  claim  on  the 
premises  for  the  full  amount. 

A  further  stipulation  that  the  grantee  assumes  and  prom- 
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1868  to  pay  it  would  have  had  no  greater  effect  in  aobjecting 
the  premises  than  was  imposed  by  the  recitals  as  they  stand. 
Bigdow  on  Est.  307;  Lawrence  r.  fbx^  20  N.  Y.  26&  There 
is  nothing  to  show  that  Bryant  had  any  knowledge  of  the 
mistake  of  the  officer  or  any  desire  at  any  time  to  repudiate^ 
the  incnmbrance.  He  surely  understood  the  land  was  bound 
for  it,  and  it  presumably  entered  into  the  consideration  of  hi» 
parchasCi  and  he  made  a  small  payment  on  the  mortgage 
note. 

He  took  title  subject  to  plaintiff's  claim  and  is  estopped  to 
deny  the  due  execution  of  the  mortgage. 

Bigelow,  rnpra  and  authorities  there  cited. 

Bryant's  mortgage  set  up  by  Remy,  Hedges  &  Walters  rests- 
upon  the  land  thus  subjected  for  the  amount  of  the  defective 
mortgage.  The  recitals  are  in  the  deed  under  which  they 
daim,  and  the  mere  transfer  of  the  notes  to  them  could  not 
affect  the  superior  lien  of  the  plaintiff's  mortgage. 

It  follows  that  the  district  court  erred  in  adjudging  priority^ 
to  the  mortgage  held  by  Remy,  Hedges  <&  Walters. 

[To  appear  in  40  Ohio  St.]  Judgment  reversedL 


fM>KPUrT— MOVIT    I08T     IV    TBAV8ITV— WHO   MAT   SVT 
YOB. 

(Ohio  Supreme  Oouirt  OommiuUm,    January  22,  ISSi-) 

Bernstinb  V.  Express  Company. 

Where  a  creditor,  liying  at  a  distance  from  his  debtor,  reqaeets  the  pay- 
ment of  the  debt  wit  boat  fflvlng  specific  InBtroctiona  aa  to  bow  the 
money  aball  be  aent,  and  the  debtor  sends  it  by  an  ezpresa  company 
and  it  ia  lost  in  (ranaitw,  the  debtor  may  maintain  sa  action  against 
the  company  for  ita  recoYcry. 

Brror  to  the  District  Court  of  Mahoning  County. 

Marx  Bernstine  lived  in  Gustayus,  Trumbull  county,  Ohio,, 
and  M.  B.  Bernstine  &  Co.  did  business  at  Mantua,  Portage 
county,  Ohio.  Marx  Bernstine  was  indebted  to  M* 
B.  Bernstine  &  Co.  in  the  sum  of  about  $220.  About 
the  twentieth  of  January,  1879,  the  debtor  received 
a  letter  from  his  creditors,  requesting  him  to  ''send  to 
them  the  money  "  or  a  portion  of  it,  "  whatever  he  could,"  ta 
apply  upon  the  debt  About  nine  days  later  the  debtor  de- 
livered to  the  agent  of  the  Union  Express  Company,  at  West 
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Williamsfield,  Ashtabula  county,  Ohio,  a  sealed  money  pack- 
•age  containing  $200,  address^  to  M.  B.  Bernstine  &  Co., 
Mantua,  Portage  county,  Ohio.  When  the  package  was  de- 
livered to  the  consignees  at  Mantua  it  contained  but  $100. 
The  Adams  Express  Company  and  the  American  Express 
Company  constituted  the  Union  Express  Company.  This  ac- 
tion was  brought  in  the  Court  of  Common  Pleas  of  Mahoning 
County  by  Marx  Bernstine,  the  debtor  and  consignor,  against 
the  express  companies  as  common  carriers,  to  recover  the 
missing  one  hundred  dollars.  Judgment  was  rendered  in 
&vor  of  Bernstine  in  the  court  of  common  pleas,  and  the 
district  court  reversed  this  judgment. 

jff.  H.  MoseSj  for  plaintiff. 

A.  W.  Jones,  for  defendant. 

Nash,  J.  The  important  matter  of  contention  in  this  ac- 
tion is  as  to  whether  Marx  Bernstine  had  the  right  to  maintain 
this  action.  On  behalf  of  the  defendants  in  error  it  is  claimed 
that  the  action  should  have  been  brought  by  the  consignees, 
M.  B.  Bernstine  &  Co.  This  court  is  unanimously  of  the 
opinion  that  Marx  Bernstine  was  the  proper  party  plaintiff 
-in  the  court  of  common  pleas.  Marx  Bernstine,  the  debtor, 
was  bound  to  pay  his  creditors,  M.  B.  Bernstine  A  Co.,  in 
person.  Buell  v.  CAopui,  99  Mass.  694.  From  this  duty  he 
could  only  be  relieved  by  authority  of  his  creditors,  either  ex- 
press or  implied,  to  pay  to  rome  one  else.  By  the  letter  of 
January  20. 1879,  M.  B.  Bernstine  &  Co.  requested  their  debtor 
to  "  send  to  them  the  money,"  or  a  portion  of  it,  "  whatever 
he  could,"  to  apply  on  the  debt.  This  was  not  the  appoint- 
ment of  an  agent  to  receive  the  money  from  the  debtor,  and 
transmit  it  to  the  creditor.  It  did  not  relieve  the  debtor  from 
hiB  duty  to  pay  to  the  Creditor  in  person.  It  amounted 
flimply  to  a  request  for  the  debtor  to  pay,  and  informed  him 
that  the  creditors  were  willing  to  receive  payment  of  a  part  of 
the  debt  if  he  could  not  pay  all.  The  ownership  of  the  money 
remained  in  Marx  Bernstine  after  he  delivered  it  to  the  ex- 
press companies,  and  until  it  was  delivered  to  his  creditors. 
The  judgment  of  the  court  of  common  pleas  in  favor  of  Bern- 
stine, for  the  amount  of  the  lost  money,  and  against  the  ex- 
press companies,  should  have  been  affirmeicL 

[To  appear  in  40  Ohio  St.]  JiidgmmU  aocordinjfy. 
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OBXMZVAL  LAW— CVTTIVa-BXeBIBS  OF  0F7I1II. 
(Ohio  Supreme  QmrL  Februarys,  1884.) 

BABBBft  V.  The  State. 

Oo  ma  indiotm'^nt  under  Revised  Statutes,  seotion  8890,  for  mslieionaly 
cutting  with  Intent  to  kill,  the  prisoner  osnnot  be  oonyioted  oT 
malinionsly  cutting  with  intent  to  wound. 

Error  to  the  Court  of  Common  Pleas  of  Enox  County. 

Adams  &  Irvine^  for  plaintiff  in  error. 

Jdme9  JAwrenee^  attorney-general,  for  the  State. 

By  the  Court.  Barber  was  indicted  for  malicioasly  cat- 
ting Darling,  with  intent  to  kill  him.  The  statute  provide8^ 
**  Whoever  maliciously  shoots,  stabs,  cuts,  or  shoots  at  another 
person,  with  intent  to  kill,  wound  or  maim  such  person,  shall 
be  imprisoned  in  the  penitentiary  not  more  tlian  twenty  nor 
less  than  one  year."  Rev.  Stats.  §  6%20.  Plea,  not  guilty. 
▼erdict,  guilty  of  maliciously  cutting  with  intent  to  wound. 
iBlDtenee,  penitentiary  for  two  years.- 

^tJpon  any  indictment  the  jury  mtfy  find  the  defendant 
Wt  guilty  of  the  offense  charged,  but  guilty  of  an  attempt  to 
commit  the  same,  if  such  attempt  is  an  offense;  when  the  in- 
dictment charges  an  offense  including  diffi^rent  degrees,  the- 
jury  may  find  the  defendant  not  guilt  of  the  degree  charged^ 
and  guilty  of  an  inferior  degree;  and  if  the  offense  charged  is- 
murder,  and  the  accused  \6  convicted  by  confession  in  open^ 
court,  the  court  shall  examine  the  witnesses,  and  determine 
the  degree  of  the  crime,  and  pronounce  sentence  accordingly.'' 
Rev.  Stats.  §  7316.  An  assiiult  and  batieryls  a  degree  inferior 
to  the  principal  offense  charged  in  the  indictment,  and  hence 
the  defendant  might  be  found  guilty  of  an  assault  and  battery 
under  this  indictment.  Heller  y.  The  Stale,  23  Ohio  St.  582. 
But  he  could  not,  upon  this  indictment,  be  properly  found 
guilty  of  malieiou>ly  cuttjng  with  intent  to  wound.  That  ia 
not  an  "infericS^ degree"  to  that  charged  in  the  indictment^ 
within  the  meaning  of  the  statute,  but  is  of  the  same  degree, 
and  may  be  punished  with  equal  saverity.  Cutting  with  the 
specific  intent  of  wounding  not  being  charge<I  in  this  indict* 
ment,  there  can  be  no  conviction  under  it  of  that  offense. 

Judgment  revemed^  and  eaute  remandei-' 
[To  appear  in  89  Ohio  St.]       farfurih^  proeeedingi. 
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OVnCIAL  BOSB— WHAT,  OIT  TUBinVO   OTXB   7iniB8  TO  SUCC18S0B, 
COirSIBBBBD  CASH. 

{Ohio  Supreme  Ootert.  January  22,  1884.) 

Reed  et  al.  v.  Board  of  Education  et  al. 

On  A  school  district  treasorsr's  bond,  conditioned  that  the  treasurer  *'  as 
treasurer  of  said  school  district,  shall  faithfully  disburse,  according 
to  law,  all  such  fbnds  as  shall  from  time  to  time  come  into  his 
hands,"  the  sureties  are  liable  when  the  treasurer  fails  to  deliTer  to 
his  successor  in  office  the  school  funds  that  had  so  come  into  his 
hands;  and  in  finding  the  amount  of  such  liability,  there  should  be 
included  the  amount  ot  drafts,  and  certificates  of  deposit,  which, 
when  received,  would  haye  been  paid  on  presentation,  and  which 
were  received  as  cash  by  such  treasurer. 

Error  to  the  District  Court  of  Stark  County. 

Cyrus  K.  Greiner,  for  a  number  of  years,  was  elected  and 
acted  as  treasurer  of  the  Union  School  District  of  Alliance, 
Stark  county.  On  April  19,  1876,  having  been  re-elected 
treasurer  for  one  year,  Greiner  gave  his  official  bond  with 
plaintiffs  in  error  as  sureties.  The  bond  was  not  accepted 
by  the  board  until  July  6,  1875,  when  it  was  approved  and 
filed.  The  bond  was  in  the  penal  sum  of  $15,000  and  was 
conditioned  "that  whereas,  the  said  C.  K.  Greiner  was,  on 
the  nineteenth  day  of  April,  A.  D.  1875,  duly  elected  treasurer 
of  the  Board  of  Education  of  Alliance  Union  School  District, 
in  the  county  of  Stark,  and  state  of  Ohio,  for  the  term  of  one 
year  from  the  nineteenth  day  of  April,  A.  D.  1876,  and  until 
his  successor  shall  be  elected  and  qualified. 

''Now,  if  the  said  C.  K.  Greiner,  as  treasurer  of  said  school 
district,  shall  faithfully  disburse,  according  to  law,  all  such 
funds  as  shall. from  time  to  time  come  into  his  hands,  then 
this  obligation  shall  be  void  and  of  no  effect;  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law." 

Greiner,  however,  from  April  19,  1875,  to  July  6,  1875,  con- 
tinued to  act  as  such  treasurer,  and  to  receive  and  disburse 
moneys  belonging  to  the  district. 

On  July  6,  1875,  he  had,  as  treasurer  $6,806.09.  After  July 
6,  1875,  and  charged  to  himself  as  of  September  1,  and  16, 
1875,  and  February  24,  1876,  he  received  $32,597.46,  the  most 
of  which   was  cash.     Of  this  sum,   $20,000  was  for   bonds 
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sold,  on  which  he  received  tlO,000  cash,  and  perhaps 
tlO,OOQ  in  drafts  on  New  York  and  Philadelphia;  but  if 
this  were  so  the  drafts  were  paid  and  he  got  the  proceeds.  An 
indefinite  part  of  the  same  came  to  him  through  certificates 
of  deposit  for  taxes  collected  by  George  Fessler,  treasurer  of 
Stark  county;  and  which  money  for  taxes  was  deposited 
with  the  priyate  banking  company  of  Greiner,  Sourbeck 
&  Co.,  of  Alliance,  for  which  money  the  certificates  were 
issued  to  Fessler,  and  he  transferred  them  to  Greiner.  Greiner 
was  then  a  partner  of  the  banking  company,  owned  one-fourth 
part  of  it,  aiid  was  the  principal  manager  .of  its  business 
operations.  A  part  if  not  all  of  these  certificates  were  taken 
up  by  the  bank,  and  credited  to  Greiner's  account  with  the 
bank ;  which  bank  continued  in  active  business  until  about 
February  26, 1876,  when  it  failed.  After  July  6,  1876,  when 
the  bond  was  approved,  Greiner  disbursed  but  122,066.18, 
leaving  in  his  hands  as  shown  by  his  accounts,  $17,203.50. 
On  June  6, 1876,  after  failure  to  pay  this  sum  to  his  succe&sor 
in  office,  suit  was  commenced  on  the  bond  for  the  amount  of 
the  penalty.  On  trial  by  the  court  withou^t  a  jury,  the  court 
did  not  allow  and  charge  the  parties  with  any  part  of  the 
$6,806.09  in  Greiner's  hands  when  the  bond  was  given 
(although  he  had  thereafter  disbursed  $22,066.18),  but  took  all 
the  disbursements  from  what  Greiner  received  after  he  gave 
bond  and  gave  judgment  for  the  balance  being  $10,642.28, 
and  interest,  in  all  $12,071.28  and  costs.  No  exception  was 
taken  by  the  board,  and  no  error  is  alleged  by  the  board. 
This  judgment  was  affirmed  by  the  district  court,  and 
this  case  is  here  to  reverse  the  judgments  against  plaintiflEs 
in  error. 

Lynch,  Day  and  Ljpich,  for  plaintiff  in  error : 

J.  A.  AnMer,  for  defendant  in  errer. 

FoLLBTT,  J.  The  plaintiffs  in  error  are  sureties  on  a  treas- 
urer's bond.  The  sureties  on  the  bond  of  a  public  officer  are 
f)Ound  with  their  principal  as  original  promissors,  and  i^re 
liable  for  defaults  committed  by  their  principal  after  the 
commencement  of  the  term  of  office  for  which  they  became 
sureties;  and  their  liability  is  measured  by  the  terms  of  their 
contract.  Baylies  on  Sureties  and  Guarantors,  4  and  160; 
MiOerY.SUwaftf  9  Wheaton  680,  703;  Sfaitev.  Ckmy,  16  Ohio 
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St.  17,  18-;  AJber  v.  Frochlick,  Anti.  The  plaintiffs  in  error 
bound  themselves  that  Greiner  '-shall  faithfully  disburse, 
according  to  law,  all  such  funds  as  shall  from  time  to  time 
<M>me  into  his  hands"  as  treasurer.  The  court  tried  the  case 
without  a  I'urj ;  and  the  court  found  that  Greiner  as  treasurer 
received  t32,597.46,  after  the  bond  ^as  approved;  and  dis- 
bursed but  t22,055.18;  and  then  had  1 10,542.28;  which  last 
sum  and  interest  made  up  the  judgment. 

This  court  will  not  disturb  the  judgment  except  upon  clear 
and  satisfactory  showing  that  the  judgment  is  wrong.  This 
is  a  familiar  rule  of  law,  and  repeatedly  so  held  by  this 
court.  Merrick  v.  Boury,  4  Ohio  St,  60;  Ralston  ▼.  Kohh^  30 
Ohio  St.  92;  Landis  v.  KeUy,  27  Ohio  St.  567. 

Plaintiffs  in  error  say  the  word -^'/unck "  does  not  include 
the  taxes  paid  for  which  the  certificates  of  deposit  were  given ; 
ihsit  ceriificatea  (^  (kpasU  are  not  funds. 

But  neither  the  time  when  Greiner  received  the  certificates, 
nor  the  amount  o{  the  same  charged  as  cash  that  went  to  make 
up  the  132,697.46,  is  clearly  (if  at  all)  shown  by  the  testi- 
mony. This  is  a  sufficient  answer.  But  a  certificate  of  deposit 
is  a  receipt  of  a  bank  for  a  certain  sum  of  money  received 
upon  deposit;  and  when  th«  depositor '^  wishes  his^uncb  to 
be  running  on  interest,"  he  usuaUy  takes  a  certificate  of  de- 
posit. Their  nature  and  the  ordinary  modes  ofbusiness  show 
that  they  are  ''intended  to  represent  moneys  actually  left 
with  the  bank  for  safe  keeping,  which  are  to  be  retained  un- 
til the  depositor  actually  demands  them."  They  are  generally 
made  negotiable.    Daniel  on  Negotiable  Instruments,  §  1698. 

It  seems  to  be  admitted  that  drafts  are  funds. 

But  apply  to  this  case  the  rule  of  law,  that  payments  made 
and  not  applied  by  the  parties  will  be  applied  by  the  court  so 
as  to  secure  the  precarious  part  of  a  debt,  and  the  plaintiffs  in 
error  would  be  held  not  only  for  the  judgment  rendered  but 
for  the  full  amount  of  their  bond.  Field  v.  Holland,  6  Cranch 
8;  Planters'  Bank  v.  Stockman^  1  Freeman's  Ch'y  502;  Stamford 
V.  Benedict,  15  Conn.  437;  Gaston  v.  Barney,  11  Ohio  St.  506, 
511,  515.  In  Inhabitants  of  Sandwich  v.  Fish,  2  Gray  298,  301, 
the  court  holds  liable  the  sureties  on  the  last  year's  bond  of 
a  treasurer  who  brought  forward  a  balance  in  his  hands  at 
the  beginning  of  the  year. 
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This  bank  was  a  going  bank  until  about  February  26, 187& 
There  was  no  ^Hrecawry^^  in  which  Qreiner  was  required  to 
keep  the  funds ;  he  could  keep  them  where  he  preferred,  so 
he^isbursed  them  according  to  law.  For  a  proper  disburse- 
ment of  these  funds  the  bond  was  given. 

There  was  no  error  against  the  plaintif&  in  error,  in  the 
finding  or  judgment  of  the  court  below. 

[To  appear  in  39  Ohio  St.]  Judgmeni  affirmed 
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{Ohio  S^Mpreme  Oouri  Cbmrnttfion.     Noyember  6, 188S.) 

Withers  v.  Ewino  et  al. 

A  trustee  under  a  wiU,  who  was  also  executor  of  the  same,  waa  empow- 
ered to  manage  and  aell  trust  property,  and  in  the  course  of  the  busi- 
ness wrongfully  converted  trust  ftmds  to  his  own  use,  and  for  which 
he  gave  his  note,  secured  by  a  mortgage,  to  a  third  party,  in  trust,  for 
and  to  the  acceptance  of  his  beneficiaries,  some  of  whon^are  minora 
«and  are  benefited  thereby. 

His  beneficiaries,  because  of  his  said  default,  and  for  other  reasons  aflbct- 
ing*  him  personally  and  rendering  him  unfit  to  retain  the  trust,  re- 
quested him  to  resign,  which  he  ref^ised  to  do.  Afterwards  he  re- 
signed, and  was  aUowed,  in  settlement  of  his  trust  adcount,  aU  hia^ 
disbursements,  and  was,  at  the  request  of  his  beneficiaries,  also  al- 
lowed for  his  services,  a  sum  in  excess  of  the  usual  aUowanee  proper 
for  a  faithful  trustee. 

In  an  action  upon  the  note  and  mortgage ;  Held  : 

1.  The  note  and  mortgage  were  valid  and  enured  to  the  benefit  of  the 

beneficiaries  on  delivery. 

2.  It  was  the  duty  of  the  trustee  to  resign  when  requested.    And  a  prom- 

ise by  the  beneficiaries,  in  consideration  that  he  would  resign,  to 
cause  the  note  and  mortgage  to  be  canceled  and  surrendered,  in  ad- 
dition to  procuring  him  said  allowance  for  his  services  is  void. 

Error  to  the  District  Court  of  Lucas  County. 

Plaintiff  in  error  was  plaintiff  below.  The  original  action 
was  upon  a  promissory  note  made  by  defendant,  William  A. 
Ewing,  for  the  sum  of  $8,588.62,  payable  to  order  of  plaintiff 
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one  year  afterdate,  And  dated  November  1, 1875,  and  also  upon 
-a  mortgage  of  same  date  of  certain  realty  in  Toledo,  Ohio,  exe- 
cuted by  the  defendant,  Alexander  H.  Swing,  to  secure  that 
note.  Alexander  H.  Swing  alone  answered.  He  set  up  three 
defenses. 

1.  A  general  denial  of  consideration. 

2.  That  the  note  and  mortgage  were  given  to.  the  plaintiff 
•ander  a  claim  by  him  that  he  represented  the  beneficiaries  of 
a  trust  estate  arising  under  the  will  of  George  W.  Swing,  of 
which  the  defendant,  William  A.  Swing,  was  trustee,  and  that 
there  was  an  indebtmentby  the  trustee  on  account  of  the  trust 
in  the  amount  named  in  the  note.  It  is  further  alleged  that 
the  trustee  had  managed  the  trust  under  the  orders 
<S  the  Circuit  Court  of  Cook  County,  Illinois,  in  a 
chancery  suit  then  pending,  in  which  the  beneficiaries  were 
parties;  and  denies  that  plaintiff  was  authorized  to  take  the 
note  and  mortgage,  and  avers  that  the  same  was  not  au- 
thorized by  nor  reported  to  said  court,  and  denies  that  the 
full  amount  of  the  note  was  due  the  estate. 

3.  That  on  the  twelfth  day  of  June,  1876,  the  plaintiff, 
upon  a  good»and  sufficient  consideration,  agreed  to  fiiUy  re- 
lease and  discharge  the  note  and  mortgage. 

The  reply  alleges  that  the  trustee.  Swing,  had  appropriated 
to  his  own  use  trust  funds  which  he  was  unable  to  pay,  and 
for  which,  upon  an  accounting  between  him  and  the  bene- 
ficiaries, he  gave  the  note  and  mortgage  to  the  plaintiff  for  the 
use  of  the  beneficiaries ;  and  that  the  same  was  reported  to 
and  approved  by  the  court  and  the  trustee  credited  therewith 
in  his  account.  And  the  statements  of  the  third  defense  are 
denied. 

On  trial  in  the  common  pleas,  the  petition  was  dismissed. 
Plaintiff  appealed.  At  March  term  of  the  district  court, 
1879,  the  cause  was  referred  to  a  special  master  to  take  and 
report  the  testimony,  together  with  his  findings  of  fact  and 
law. 

The  report  of  the  master  is  substantially  as  follows : 

That  the  beneficiaries  of  the  trust  estate  at  the  time  the 
note  and  mortgage  were  given,  were  Lavinia  Holladay,  Min- 
nesota S.  Tytus,  Charlotte  S.  Thurston  and  George  W. 
Swing.      That  Charlotte  and  George   were  minors,  having 
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guardians  at  their  respective  homes  in  Indiana  and  Ohio* 
That  the  note  and  mortgage  W€re  givdn  for  a  deficiency  in  the- 
accounts  of  the  trustee  and  in  the  amount  thereof  and  in  dis- 
charge ot  the  same.  That  the  taking  of  the  same  waa 
approved  by  the  beneficiaries  and  guardians,  by  authority  as- 
to  some  and  ratification  by  the  others.  That  there  was  then 
pending  in  the  Circuit  Court  of  Cook  County,  Illinois,  a  suit  in 
equity  brought  by  Lavinia  Holladay  apd  in  which  all  persons 
interested  were  parties,  the  object  of  which  was  to  subject  the* 
administration  of  the  trust  to  the  control  of  the  court.  And 
that  said  settlement  of  the  deficiency  was  mot  authorized  or 
approved  by  the  court.  And  his  finding  of  law  is  that  the- 
note  and  mortgage  are  invalid. 

And  further  findings  are :  That  in  June«  1876,  in  Chicago,, 
the  beneficiaries  and  their  representatives  through  Byrum  D. 
Miner,  their  agent,  promised  the  trustee  that  in  case  he  should 
resign  the  executorship  and  trusteeship,  the  mortgage  sei  out 
in  the  petition  would  be  surrendered  and  canceled.  That  he 
thereupon  resigned,  relying  upon  the  promise.  That  Miner 
exceeded  his  authority  and  was  not  in  fact  authorized  to  make 
that  promise ;  but  it  was  made  under  color  of  aut]^ority.  That 
the  emoluments  of  the  trusteeship  at  the  time  were  of  the 
value  of  $6,000  per  annum.  And  as  conclusion  of  law  the^ 
master  finds  that  the  resignation  was  a  sufficient  consideration 
for  the  promise,  and  that  the  action  should  be  dismissed. 

At  the  March  term,  1880,  trial  was  had  resulting  in  judg- 
ment for  defendants.  Motion  for  new  trial  was  overruled 
and  a  bill  of  exceptions  embodying  all  the  testimony  was 
allowed.  The  object  of  this  proceeding  is  to  reverse  the 
judgment  of  the  district  court.  In  addition  to  the  facts  stated 
above,  and  in  the  opinion  further  statements  should  be  made 
for  a  proper  understanding  of  the  questions  involved.  The 
testator  left  three  children  surviving  him,  viz :  Lavinia  Hol- 
laday, Charlotte  F.  Ewing  and  George  W.  Ewing,  Jr.,  the  latter 
two  of  whom  died  before  the  transactions  in  controversy  oc- 
curred, leaving  minor  children  who  are  named  in  the  master 
report.  At  the  tidie  of  his  death  the  testator  was  a  resident  of 
Fort  Wayne,  Indiana,  where  in  June,  1866,  his  will  was  ad- 
mitted to  probate.  The  defendant,  William  A.  Ewing,  and 
Bjrum  D.  Miner  were  named  as  executors,  and  qualified  as 
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such.  His  estate  was  large  and  consisted  of  real  estate  in  dif- 
ferent states.  In  the  fourth  item  of  the  will  the  principal  part 
in  value  of  his  real  estate  including  lots  in  Chicago,  ie 
specifically  set  apart  in  trust  to  be  built  upon,  improved  and 
leased  as  should  be  deemed  advisable  by  his  executors,  who  are 
directed  to  pay  over  semi-annually  the  net  income  to  his  said 
three  children  and  the  survivors  of  them  each  equally  during 
their  natural  lives;  but  if  either  of  the  three  should  die  leaving 
issue,  the  latter  should  take  the  deceased  parent's  share. 
He  also  directed  that  the  property  thus  set  apart  should  not 
be  sold  or  incumbered  except  by  lease,  nor  be  divided  during 
the  life  of  any  of  his  said  children,  and  that  in  the  meantime 
the  same  should  be  under  the  control  of  his  executors. 

In  other  items  power  is  given  to  the  executors  to  sell  his 
personal  estate  and  his  other  real  estate  situated  in  several 
states  for  the  purpose  of  carrying  out  the  objects  of  the  wilL 
Various  devises  are  also  made.  The  residue  of  his  estate  is 
given  to  his  said  thrco  children,  share  and  share  alike,  but  not 
to  be  partitioned  or  disposed  of  by  them  until  the  executors 
shall  have  determined  that.it  is  not  needed  for  improving  the 
trust  property  named  in  item  four. 

The  executors  acted  jointly  in  the  execution  of  the  trust 
until  in  July,  1865,  when  Miner  resigned.  And  Ewing 
thereafter  acted  as  sole  executor  and  trustee  until 
June  18;  1876,  when  he  resigned.  The  duties  devolved 
on  him  seem  to  have  been  faithfully  and  acceptably  dis- 
charged down  to  1875.  His  office  was  in  Chicago,  and  the 
beneficiaries  resided  at  distant  points  in  other  states.  In 
1876  they  became  apprehensive  as  to  the  safety  of  their  in- 
terests«  and  distrustful  of  their  trustee  and  discovered  that  he 
had  become  inattentive  to  his  duties,  and  lapsed  into  habita 
of  intoxication  which  on  occasions  disqualified  him  for  busi- 
ness. And  thereupon  various  expedients  were  resorted  to, 
with  the  trustee's  consent,  to  curtail  his  power  over  the 
property. 

PraU  &  WUnn^  for  plaintiff  in  error. 

C.  H,  Scribner^  for  defendant  in  error. 

Martin,  J.    There  are  two  questions  here  for  solution. 

1.  Are  the  note  and  mortgage  valid  securities  7 

2.  Did    the     plaintiff    promise     as    alleged,    to    release 
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those    securities,    and     if     so,    is     his     promise      valid? 

The  money  was  dae  'from  William  A.  Swing.  It  was  a 
trust  fund  which  he  was  unable  to  pay  to  his  beneficiaries 
because  he  had  wrongfully  appropriated  it  to  his  own  use. 
The  note  was  payable  nominally  to  the  plaintiff,  but  in  fact 
to  him  in  trust  for  the  same  beneficiaries.  The  acceptance 
of  the  note  and  mortgage  was  an  indulgence  a^d  special 
favor  to  Bwing.  The  note  would  not  have  been  accepted 
without  the  mortgage.  It  was  accepted  with  the  mortgage 
by  the  adult  beneficiaries  and  the  guardians  of  the  minors. 
Alexander  H.  Ewing  (who  alone  defends)  gave  the  mort-. 
gage  with  full  knowledge  of  all  the  material  facts,  and  cannot 
in  this  action  question  the  validity  pf  either  security. 
Bach  party  did  everything  that  was  agreed  to  be  done 
and  the  consideration  cannot  be  disputed. 

It  is  objected  that  the  taking  of  these  securities  was  not 
authorized  or  ratified  by  the  court  in  Chicago,  .nor  by  the 
several  courts  that  appointed  the  guardians.  The  conse- 
quence of  these  omissions  it  is  claimed,  is  that  the  minora 
may  on  attaining  majority,  repudiate  the  transaction,  and 
successfully  plant  a  suit  on  the  official  bond  of  the  trustee. 
That  is,  if  the  note  cannot,  be  collected,  and  the  minor's 
share  paid  their  guardians  they  have  the  additional 
remedy.  There  is  no  injustice  in  this,  and  we  fail  to  see 
how  it  affects  the  validity  of  the  note.  At  the  utmost  the  set- 
tlement is  voidable  only  at  their  election.  This  result  is  sanc- 
tioned by  the  law  solely  for  their  protection.  The  claim  made 
would  distort  it  to  their  injury.  We  are  satisfied  from  the 
testimony  that  the  taking  of  these  securities  was  for  the 
benefit  of  all  the  beneficiaries,  and  that  the  guardians  in  author- 
izing and  ratifying  the  same,  simply  did  their  duty. 

2.  Was  the  promise  made  out  ? 

The  master  finds  that  the  promise  was  made  by  Miner ; 
and  that  he  was  then  acting  as  agept  for  the  plaintiff  and 
some  of  the  beneficiaries ;  and  that  he  was  not  authorized 
to  make  it  and  that  the  parties  for  whom  he  was  acting  ex- 
pressly refused  to  consent  to  the  release  of  the  securities. 
He  also  finds  as  matter  of  law,  that  the  promise  is  never- 
theless binding  on  the  plaintiffs  because  it  was  made  un- 
der color  of  authority  as  agent. 
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Assuming  the  facts  to  be  as  found  by  the  master,  is  the 
promise  made  out? 

The  general  rule  is  that  as  to  third  persons  the  principal  is 
liable  for  the  acts  of  his  agent,  done  within  the  general  scope 
of  his  authority,  and  that  such  authority  may  be  general, 
though  limited  to  a  particular  business.  The  promise  was 
to  Ewing«  the  trustee.  He  alone  furnished  the  alleged  consid- 
eration. And  it  is  only  available  to  Alexander  H.  Bwing, 
thd  mortgagor,  on  the  theory  that  it  was  a  valid  promise. 
The  fund  represented  in  these  securities  was  originally  a 
purely  trust  fund  under  the  control  of  the  trustee,  Ewing. 
It  is  still  a  trust  fund,  belonging  to  the  same  beneficiaries  and 
payable  by  the  same  trustee.  The  plaintiff  intervened  as 
payee  and  mortgagee  for  convenience  in  taking  the  title  and 
protecting  the  security  from  waste  by  the  trustee.  Besides, 
it  was  impracticable  for  the  trustee  to  take  the  title.  A  simi- 
lar contrivance  was  resorted  to  for  the  collection  and  disburse- 
ment of  the  Chicago  rents.  The  immediate  control  over  them 
was  withdrawn  from  the  trustee  with  his  consent,  and  given  to 
others.  Nix  collected  them,  and  Miner  deposited  them  in  his 
own  name,  and  paid  them  out  precisely  as  the  trustee  should 
have  done.  If  the  promise  had  been  to  pay  the  money  of  cor- 
responding amount  then  on  deposit  in  Miner^s  name  as  agent, 
it  would  not  have  concluded  the  beneficiaries.  An  appro- 
priation of  trust  property  to  his  own  use  by  a  trustee  is  never 
warranted  except  under  circumstances  of  absolute  fairness. 
The  consent  of  the  beneficiaries  must  be  given  with  full 
knowledge  of  all  the  material  facts  -affecting  the  transaction. 
Here  both  knowledge  and  consent  are  absent.  It  was  the 
duty  of  the  trustee  in  dealing  for  his  own  advantage  with 
this  property  to  see  to  it  that  the  subject  was  understood  and 
assented  to  by  the' parties  in  interest.  He  was  not  a  stranger 
or  third  party  in  the  sense  of  the  rule  that  imputes  to  the  prin- 
cipal a  consent,  when  it  does  not  in  fact  exist,  to  the  act  of  an 
iigent  done  within  his  apparent  authority.  The  creation  of 
the  securities  in  question  did  not  extinguish  the  claim  of  the 
minors  for  which  in  part  they  were  given.  They  are  collat- 
eral and  of  benefit  to  the  minors.  And  the  trustee,  being  a 
party  to  them,  was  clearly  bound  to  make  them  available 
as  far  as  practi'cable.    In  dealing  with  them,  therefore,  he  vir- 
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tually  dealt  with  his  original  liability,  and  was  subject  to  a 
trustee's  disabilities. 

In  what  has  been  said  the  sufficiency  of  the  alleged  consid- 
eration is  assumed.  Inasmuch  as  there  is  some  diversity  of 
opinion  as  to  the  ground  on  which  the  decision  of  thi«  case 
properly  rests  we  will  briefly  discuss  the  sufficiency  of  the 
consideration.  The  answer  alleges  that  the  promise  was  made 
upon  a  good  and  sufficient  consideration.  The  only  consider- 
ation attempted  to  be  shown  is  the  resignation  of  the  trustee. 
He  had  wrongfully  appropriated  trust  funds  and  become  in- 
attentive to  his  duties,  and  acquired  personal  habits  which 
rendered  him  wholly  unfit  to  retain  the  trust.  Under  these 
circumstances  his  beneficiaries  requested  him  to  resign.  It 
was  his  duty  to  have  complied  forthwith.  He  refused  and  in- 
sisted on  terms  at  the  expense  of  the  trust  estate.  On  a 
promise,  he  resigned.  The  promise  was  of  bounty  to  the  ex- 
tent of  t2,500,  in  addition  to  a  fair  allowance  for  services  and 
full  reimbursement  of  expenses.  This  bounty  was  paid  him. 
He  claims  the  promise  was  also  to  release  and  surrender  the 
note  and  mortgage.  Assuming  that  such  was  the  promise,  we 
think  the  alleged  consideration  is  not  valid. 

Waiving  the  question  as  to  whether  such  bargain  of  the 
mere  relation  of  trustee  is  invalid  as  against  public  policy,  we 
are  of  opinion  that  the  promise  under  the  circumstances 
stated  is  void — a  nudum  pactum. 

His  unconditional  resignation  was  an  act  which  he  had  no 
right  to  withhold.  It  was  purely  his  duty,  and  therefore  can- 
not serve  as  a  consideration  for  the  pfomise. 

In  PdVMns  V.  Thompson^  14  Bl.  S22,  the  plaintiff  was  master 
joiner  of  a  dockyard.  The  defendant  was  his  successor  in 
regular  order.  The  promise  sued  on  was  to  allow  the  defend- 
ant during  life  extra  pay  from  the  dockyard  books  in  addition 
to  his  £(uperannuation  money.  The  consideration  was  the  re- 
tiring of  the  defendant  as  superannuated.  The  case  involved 
the  validity  of  the  consideration,  and  it  was  treated  and  decided 
both  with  reference  to  the  existence  of  a  consideration  for  a 
simple  contract  and  also  as  to  its  validity  on  grounds  of  public 
policy. 

Lord  Loughborough  in  delivering  the  opinion,  said :  "  What 
is  the  consideraiicfn  stated  here?    That  the  plaintiff  repre- 
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seated  himself  as  unfit  for  future  service  and  entitled  to  a 
pension  for  the  past.  This  he  did  at  the  request  of  the  de- 
fendant, and  on  the  promise  from  him  of  a  certain  allowance. 

Now,  the  representation  is  either  true  or  false.  If  true, 
there  was  no  ground  for  any  bargain  with  the  defendant ;  the* 
plaintiff  did  nothing  for  the  defendant ;  all  he  did  was  for  his 
own  ease  and  advantage.  If  false,  the  public  is  deceived,  the 
pension  misapplied  and  the  service  injured." 

In  Eddy  v.  Cispnm,4  R.  I.  394,  the  suit  was  on  an  order  for 
money  given  by  the  defendant  to  a  physician  of  a  govern- 
ment hospital.  The  consideration  was  the  resignation  of  the 
physician  in  favor  of  the  defendant.  The  defendant  received 
the  appointment.  As  in  the  Parsons  case,  the  decision 
turned  on  the  consideration,  both  as  to  its  existence  for  the* 
contract  and  also  as  to  its  lawfulness  on  grounds  of  public 
policy.    In  the  opinion  of  the  court  it  is  said  : 

"  At  the  same  time  he  hAs  either  resigned  because  he  was. 
obliged  to  do  so  to  fulfill  his  design  of  removing  to  California, 
in  which  case  there  would  be  no  consideration  for  the  defend- 
ant's promise,  or  he  has  resigned  because  of  it  and  because  of 
the  money  offered  to  him,  and  so  the  promise  is  void  on  the 
ground  that  the  government  is  deprived  of  the  services  of  an 
oflScer  it  had  appointed  by  his  being  seduced  from  an  office- 
under  it  by  private  and  unworthy  motives." 

It  is  elementary  that  the  amount  of  benefit  to  the  promissor 
or  detriment  to  the  promisee-essential  to  a  valuable  considera- 
tion, is  wholly  immaterial.  Any  of  either  is  enough.  There 
was  neither  in  this  resignation.  It  was  a  restoration  of  righted 
and  property  unjustly  withheld.  Advantages  accompanied 
it,  but  the  acknowledged  right  to  them  previously  ex- 
isted. 

A  promise  in  consideration  of  the  payment  by  the  promisee 
of  his  undisputed  and  enforcible  debt  is  quite  analagous  to 
the  promise  under  consideration.  Nor  was  there  any  detri* 
ment  to  the  trustee.  He  had  no  property  in  the  trust  rela- 
tion ;  and  we  must  assume  that  on  proper  application  his  re- 
moval would  have  been  prompt.  In  every  view  his  resigns* 
tion  was  right  of  itself,  and  must  be  held  to  have  been  bene* 
ficial  to  all  parties,  himself  included. 

[To  appear  in  40  Ohio  St.]  Judgment  reversed. 
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OOMFRXVOT  07  FABOL  ITIDXVCB  TO  SHOW  T0WVBHI7 

{Ohio  S^pretne  Ckmrt  C&mmiaaion,  Janaary  22, 1884.) 

Caldwell  v.  Village  of  CARTaACB. 

The  trae  location  an  original  of  section  comer,  which  was  a  point  in  a 
township  line,  was  unknown.  In  1810  two  owners  of  land  separated 
by  said  line,  agreed  upon  a  point  to  be  treated  as  said  section  comer, 
and  their  surreyor's  plat  stated  that  it  was  eighty  -two  chains  twenty- 
ftye  links  north  from  the  south-east  comer  of  said  section.  In  1832  the 
owners  of  said  Isnda,  in  a  recorded  deed,  stated  thatsaid  point  wasHine 
jierohes  north  of  a  dry  well.  These  points  were  sixteen  feet  apart. 
Part  of  the  village  of  Carthage  was  laid  out  by  C,  one  of  said  owners, 
«nd  stones,  planed  on  the  lines  of  tha  streets,  including  **Fi(th  street,'* 
4u»orded  with  the  line  of  1832.  C.  also  owned  other  land  along  the 
north  side  of  said  line,  and  his  fence  (which  became  a  hedge  in  1847), 
accorded  with  the  line  of  1832,  from  a  period  prior  to  that  year  down 
to  1874.  Other  aciyaoent  lands  had  been  surveyed,  marked,  conveyed 
and  fenced  according  to  the  line  of  1810.  In  .1842  a  road,  that  had 
existed  tor  some  fifty  years,  was  resurveyed,  and  its  starting  point 
described  as  '*  At  the  west  end  of  said  Fifth  street^  in  the  village  of 
Carthage,  on  the  line  between  M.  and  S.  townships,"  but  furnished 
no  means  for  finding  said  point  or  line.  In  1874,  the  village,  claim- 
ing that  this  starting  point  was  on  the  line  of  1810,  cue  down  C's 
hedge  and  included  in  the  road  a  part  of  land  claimed  by  C,  who 
sued  for  damages. 

HeUi:  1.  Parol  evidence  was  competent  to  show  which  of  the  two 
*< agreed"  lines  was  treated  as  the  township  line  by  the  resurvr; 
of  the  road. 

S.  Although  no  witness  of  the  resurvey  was  examined  at  the  trial,  . 
verdict  in  favor  of  the  line  of  1882,  under  the  facts  stated,  ought  n*  t 
to  be  disturbed. 

Error  to  the  District  Court  of  Hamilton  County. 

Lincoln,  Steams  &  SlaUery,  for  plaintiff  in  error. 

Stimmd  4c  Davis,  and  Hoadley,  Johnson  &  CoUton,  for  defend- 
ant in  error. 

Granger,  C.  J.  Prior  to  June,  1810,  the  marks  and  bearing 
trees  of  the  north-east  corner  of  section  twelve,  third  township, 
second  fractionfkl  range,  Miami  purchase,  had  dissappeared. 
The  north  line  of  said  section  was  the  boundary  between 
lands  of  WvUliam  Ludlow  and  Samuel  Caldwell.  The  south-east 
corner  of  said  section  was  well  marked  and  known.  In  that 
month  they  caused  Thomas  Henderson,  the  county  surveyor, 
to  run  the  east  lines  of  said  section  twelve  and  of  section 
seven  which  lay  next  to  the  north,  and  having  by  measure 
And  testimony  ascertained  the  north-east  corner  of  said  section 
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eeveo,  they  divided  the  distance  into  two  equal  parts.  It 
then  appeared  that  a  line  running  west  from  said  central 
point  would  place  some  of  Ludlow's  improvements  on  Cald- 
well's land.  So  they  agreed,  orally,  upon  a  point  north  of 
said  center  as  the  starting  point  of  the  line  between  them, 
and  that  frpm  said  point  the  line  should  run  west,  or  nearly 
wast,  thirty-two  chains  and  si<ty-six  links — then  south  one 
chain  and  thirty-four  links,  and  then  west,  or  nearly  west^ 
to  the  north-west  comer  of  said  section  twelve.  This  last 
named  comer  was  also  well  known.  Henderson  thereupon 
made  a  plat  showing  said  survey  and  lines.  On  this  plat  the 
distance  from  the  south-east  corner  of  section  twelve  to  the 
point  so  agreed  upon  as  the  north-east  corner  of  section 
twelve,  was  marked  as  eighty-two  chains,  twenty-five  links. 
The  plat  showed  no  stone,  stake,  bearing  trees,  or  any  mode 
for  ascertaing  said  point,  other  than  said  distance.  This  plat 
was  signed  in  the  usual  way  by  the  surveyor  and  recorded  in 
the  county  record  of  such  survey.  Neither  land-owner  signed 
il  This  was  not  a  proceeding  under  any  statute  regulating 
the  establishment  of  lost  or  decayed  comers. 

On  July  14, 1832,  Ludlow  acknowledged  a  deed,  by  which 
he  conveyed  to  James  Caldwell  a  strip  of  land  along,  or  near 
said  line,  before  the  same  Henderson,  who  was  then  an  asso- 
ciate judge  of  common  pleas  of  the  county.  On  this  deed, 
on  July  18, 1832,  one  William  Wilson,  who  was  present  at  the 
making  of  the  survey  and  oral  agreement  in  1810,  signed  a 
written  statement  that  at  that  time  (June,  1820)  the  said 
point  was  marked  by  a  stake,  and  was  ''  nine  perches  north  of 
the  dry  well."  On  the  same  day  (July  18,  1832)  Ludlow 
signed  a  written  statement,  on  the  same  deed,  certifying  that 
on  seeing  said  certificate  of  Wilson  he  (Ludlow)  was  fully  sat- 
isfied with  its  correctness,  and  that  it  was  his**  wish  and  desire 
that  the  same  may  be  taken  as  explanatory  of  the  within 
deed  so  as  to  be  evidence  of  the  location  and  situation  of  the 
land  intended  to  be  granted  and  conveyed  by  said  deed  hereby 
acknowledging  the  same  as  part  of  said  deed  as  afore  aid." 
And  Ludlow,  on  the  same  day,  again  acknowledged  the  deed 
as  BO  added  to,  before  said  Henderson.  This  deed  was  then 
delivered  and  recorded.  At  some  time  prior  to  June,  1832,  a 
stone  was  placed  in  said  dry  well  as  a  land-mark.    No  stone 
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was  placed  at  the  point  nine  perches  north  of  said  dry  well 
until  1868.  No  stone  was  pl^ed  at  the  point  eighty-two 
chains  and  twenty-five  links  north  of  the  south-east  corner  of 
section  twelve  until  1874. 

For  more  than  sixty-five  years  prior  to  1874,  a  county  read, 
called  the  "  North  Bend  road,"  ran  westerly  near  the  north 
line  of  section  twelve.  Tradition  stated  that  it  was  an  old 
road  in  1810.  In  1841,  under  section  eight,  of  the  act  of 
March  14,  1831,  Swan  1841,  p.  800,  this  road  was  resurveyed 
and  the  record  of  the  resurvey  describes  it  as  '*  commencing  at 
west  end  of  Fifth  street  in  Carthage,  on  the  line  between  Mill 
Creek  and  Springfield  townships."  Said  section  twelve  was 
in  Mill  Creek  township,  and  section  seven  in  Springfield 
township.  The  part  of  Carthage  including  said  Fifth  street, 
was  laid  out  by  Samuel  Caldwell  before  1841.  Said  street  ran 
from  south-east  to  north-west.  Its  northerly  line  was  well 
marked  by  stones  set  at  the  corners  of  at  least  two  of  the  village 
blocks  or  squares.  On  each  side  of  the  streets  that  crossed  the 
line  of  1832,  a  stond  was  placed  at  the  point  of  crossing.  An  al- 
ley intersected  Fifth  street  at  its  westerly  end,  and  a  stone  was 
there  also  on  the  line  of  1832. 

A  triangular  lot  bounded  by  **^ Fifth  strest,"  and  Taylor 
street,  lay  on  the  northerly  side  of  Fifth  street  at  its  west  end. 
This  lot  was  owned  by  a  man  named  Morten,  and  its  north 
fence  ran  from  street  to  street  along  the  line  of  1832.  How 
long  that  fence  had  been  there  did  not  appear.  For  more  than 
forty  years  prior  to  1874,  the  Caldwell  of  1810,  and  those  claim- 
ing under  him,  held  and  possessed,  enclosed  first  by  a  fence, 
and  from  1847  by  a  hedge,  the  land  lying  on  the  north  side  of 
tsaid  line  drawn  westerly  from  the  point  nine  perches  north  of 
said  stone  in  said  dry  well;  and  openly  and  notoriously 
claimed  to  own  down  to  said  line.  In  1874,  the  village  Car- 
thage, improving  so  much  of  the  said  North  Bend  road  as  was 
then  within  the  village,  claimed  that  the  line  "between  Mill 
creek  and  Springfield  townships  "  was  a  line  drawn  westerly 
from  a  point  eighty-two  chains  twenty-five  links  north  of  the 
south-east  corner  of  section  twelve,  cut  down  and  destroyed  the 
Caldwell  hedge,  and  included  in  the  improved  road  about  an 
acre  of  the  land  theretofore  so  enclosed,  possessed  and  claimed  by 
the  Caldwell  of  that  day  and  his  ancestorsand  grantees.  He  sued 
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the  village  for  damages.  The  village  answered,  claiming  that  it 
took  no  land  that  did  not  belong  to  the  road.  A  trial  resulted 
in  a  verdict  and  judgment  against  the  village.  A  bill  of  ex- 
ceptions showing  a  motion  for  a  new  trial  overruled  and  exr 
cepted  to,  and  presenting  all  the  evidence  was  dul j  made  part 
of  the  record.  The  error  assigned  was  that  the  verdict  was 
against  the  evidence.  The  district  court  held  that  the  Hen- 
derson survey  of  1810  was  to  be  treated  as  a  written  agreement 
of  the  parties  and  that  no  evidence  to  alter  or  contradict  any- 
thing  shown  by  it  was  admissable ;  that  the  *' agreed  corner" 
must  be-held  and  taken  as  lying  precisely  eighty-two  chains 
twenty-five  links  north  of  the  south-east  corner  of  section 
twelve.  It  reversed  the  judgment  of  the  common  pleas  and 
remanded  the  cause  for  a  new  trial.  James  N.  Caldwell,  the 
plaintiff  in  the  common  pleas,  asks  this  court  to  reverse  the 
judgment  of  the  district  court. 

No  evidence  was  offered  by  either  party,  in  th6  common 
pleas,  tending  to  show  the  location  of  the  original  north-east 
corner  of  section  twelve. 

The  village  did  not  dispute  the  fact  that  Caldwell  and  his 
grantors  had  held  and  possessed  the  ground  by  well  defined 
enclosures  for  more  than  forty  years,  or  that  the  hedge  had 
stood  there  siirce  1847.  Unless  then  the  evidence  fairly  estab- 
lisbed  that  the  disputed  ground  was  part  of  the  North  Bend 
road,  Caldwell  was  entitled  to  the  verdict.  Notwithstanding 
the  survey  and  agreementof  1810,  as  between  Caldwell  and 
Ludlow  and  all  claiming  under  them  subsequent  to  the  df  «id 
of  July  1832,  that  deed  settled  that  the  north-east  corner  of 
section  twelve  was  a  point  nine  perches  north  of  the  dry  well. 
How  long  before  that  Caldwell's  fences  held  down  to  that  It  he 
is  not  shown.    From  1832  to  1874  they  did  so  hold. 

The  original  lines  of  the' North  Bend  road  areunkowti.  The 
resurvey  of  1842  defines  the  starting  point  in  two  ways: 

1.  The  west  end  of  Fifth  street,  Carthage. 

2.  On  the  line  between  Mill  Creek  and  Springfield 
townships. 

What  line  did  the  surveyor  of  1842,  who  resurveyea  the 
road,  treat  as  the  township  line  ?  Where  did  he  and  the  re- 
viewers mark  the  road  on  the  ground  ?  That  is  the  vital 
question  in  the  case.   'Prima  facie  they  started  on  the  true 
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township  line.  But  no  evidence  then  existed  as  to  the  origi- 
nal north-east  corner  of  section  twelve.  The  south-east  and 
north-west  corners  were  well  known.  By  running  the  east  and 
north  lines  from  those  points,  on  the  original  courses,  the  in- 
tersection of  those  lines  would  have  better  claim  as  the  origi- 
nal north-east  corner  than  any  other  spot.  But  at  the  trial 
below,  neither  party  claimed  that  the  resurvey  of  the  road 
started  from  the  north  line  of  the  section  so  run.  The  ques- 
tion as  tried  was  presented  thus :  Caldwell  claimed  that  the 
point  indicated  by  the  deed  of  1832,  was  the  identical  spot  in- 
dicated by  the  plat  of  1810  as  the  ''  agreed  corner."  Carthage 
claimed  that  it  was  not.  The  district  court  held  substantially 
that  proof  of  such  identity  was  inadmissible.  But  it  seems 
to  us  that  the  real  question  (as  we  have  already  indicated) 
was  :  ''  Did  the  resurvey  of  1842  adopt,  as  the  nqrth-easi 
corner  of  section  twelve^  the  point  nine  perches  north  of  the 
dry  well,  or  the  point  eighty-two  chains  and  twenty-five 
links  north  of  the  south-east  corner  of  the  section  ? 

As  the  road  was  an  old  road  before  Henderson  made  his  sur- 
vey in  1810,  his  agreed  corner  had  no  necessary  connection  with 
the  road.  Their  duty  was  to  so^locate  the  initial  point  of  the 
road  that  it  could  readily  be  found.  As  suggested  in  the 
brief  for  Carthage,  '*  in  the  course  of  twenty  years  or  more,  it 
came  to  be  believed  that  this  dry  well  was  just  a  mile  north 
of  the  south-east  corner  of  section  twelve,  Mill  Creek  town- 
ship, and  that  the  north-east  corner  instead  of  being  82.25 
chains  north  of  the  south-east  corner,  was  2.25  chains  north 
of  this  dry  well,  or  twenty-four  links  south  of  its  true  posi- 
tion. It  is  thus  shown  how  this  dry  well  came  to  he  thought 
a  land-mark."  A  surveyor  and  viewers  seeking  only  to  indi- 
cate the  point  selected  by  them  for  the  beginning  of  the  road 
would  be  content  with  a  measurement  of  nine  poles  from  the 
stone  in  the  dry  well,  thus  popularly  supposed  to  be  ''just  a 
mile  north  of  the  south-east  corner  of  section  twelve,"  rather 
than  undertake  a  measurement  of  that  mile.  The  fact  that  the 
stones  along  the  lines  of  the  village  streets  close  at  hand  con- 
formed to  this  reputation  of  the  dry  well,  tended  to  make 
them  feel  satisfied  of  its  verity.  Moreover,  if  the  resurvey 
had  adopted  the  corner  of  1810,  it  began  the  road  some 
sixteen  feet  north  of   the  old    Caldwell  fence.      That    fact 
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would  have  been  known  to  the  CaldwoUs.  Wns  it  probable 
thiit,  arter  the  cutnmissioners  had  eetabliMhed  the  roud  r<  sur- 
veyed, Caldwell  could,  within  five  yeur^  thereafter,  pinnt  his 
hedge  2,100  feet  long  in  the  rfmdwuy  fo  murked  out  ? 

One  of  the  Cald wells. laid  out  Fifth  street  und  its  cross 
streets.  Is  it  pmbable  that  he  would  disregard  the  line  so 
carefully  designated  in  his  interest  in  1832?  The  north  fence 
of  a  triansular  lot  called,  by  a  witness  for  the  vilLige,  *Hhe 
Morten  lot,"  and  lying  at  the  west  end  of  Fifth  strecv,  *  itiie- 
diatdy  eatt  of  the  ead  end  of  the  North  Bend  road,  was  ''  on  the 
dividing  line  bet^w'een  Caldwell  and  Morten."  The  line  of 
this  fence  extended  westward  would  run  along  the  mid- 
dle of  the  road  a»  improved  by  the  village.  This 
fence  was  on  the  line  of  1832.  The  north-west  corner  of  this 
lot  was  the  north  point  of  the  '^  west  end  of  Fifth  street." 

No  witness  of  the  resurvey  was  at  the  trial.  The  verdict 
was  based  on  circumstantial  evidence  alone. 

We  think  that  although  the  claim  of  Carthage  that  the 
*•  agreed  corner  "  of  1810  was  sixteen  feet  north  of  the  "  agreed 
corner"  of  1832,  be  granted  parol  evidence  (as  well  as  legal 
evid^nceof  other  kinds)  was  admih'sibleto  prove  which  point 
the  resurvey  of  1842  treats  as  the  section  corner,  and  that  the 
evidence  fully  supported  the  verdict. 

We  therefore  reverse  the  judgment  of  the  district  court  and 
affirm  that  of  the  common  pleas. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


Jin>eXZR-SUBBTT-SF7XCT  07  7AILirBB  OF  JirDOXBHT  OBBDITOB 

TO  SXHAU8T  PBIHCIPAL  DBBTOE. 

{Ohio  Supreme  Court  CdmrniMion,    Jnnuary  22, 1884.) 

Day  v.  Ramey  &  Co. 

ir,.iipon  rendition  of  Jiidj^ment,  a  Burety  neglects  to  secure  the  proper 
entry  by  the  ol^^rlc,  c<*rtifying  whiHi  of  the  dorHndantii  Im  principal 
debtor  and  whioh  aarety,  th<)  Jud^immt  creditor,  while  he  wi}l  not 
be  r3(|nired  to  first  exliaust  Vie  property  of  the  principal  debtor  be- 
fore talcing  tlie  pniporty  of  the  surety  in  execution,  yet,  if  witii  a 
knc>wle<lge  of  the  snretysliip,  he  leviei  upon  unincaml^ered  land  of 
iiie  printdpal  debtor,  and  afterwards  nimndons  tlie  levy  without  the 
con^nt  of  tlie  surety,  the  sun^y  wili  be  dlituharged  to  the  extent  uf 
the  value  of  the  land  reli*a<ted  from  the  levy 

Error  to  the  District  Court  of  Putnnm  County. 

Long  &  Long  and  H,  E.  McClure^  for  plaintifiTin  error. 
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0.  J.  StDon^  for  defendants  in  error. 

DicKiCAN,  J.  Barney  A  Company,  the  defendants  in 
«rror,  in  September,  1877,  recovered  judgment  upon  default 
in  the  court  of  common  pleas  of  Putnam  county,  against 
Oliver  Day,  and  Hirain  Day,  the  plainti£b  in  error,  on  a 
promissory  notd  by  them  jointly  signed,  and  made  to  one  N. 
W.  Ogan,  by  whom  it  was  sold  and  transferred  to  the  de- 
fendants in  error.  On  the  seventh  of  March,  1879,  an  .execu- 
tion was  issped  on  the  judgment,  and  on  the  same  day,  was 
levied  on  the  real  estate  of  Hiram  Day,  described  in  the  peti- 
tion of  the  plaintiff  below. 

The  land  levied  upon  being  included  in  a  mortgage  to  the 
Ifichigan  Mutual  Life  Insurance  Company,  Ramey  A 
dompany  commenced  an.  action  to  adjust  the  liens  on  the 
premises.  In  the  court  of  common  pleas,  a  demurrer  was  filed 
by  the  plaintiffs  to  the  answer  of  Hiram  Day  and  sustained. 
An  appeal  was  taken  to  the  district  court,  and  Hiram  Day 
therein  filed  an  amended  answer^  to  which  a  demurrer  was 
filed  by  the  plaintiffs  and  sustained,  and  thereupon  judgment 
was  entered  for  the  plaintiffs.  To  reverse  the  judgment  of 
the  district  eourt,  a  petition  in  error  is  filed  in  this  court. 
The  case  is  before  us  for  decision,  upon  the  amended  answer 
.filed  in  the  district  court,  and  .the  plaintiff's  demurrer  admit- 
ting the  facts  therein  set  forth.  As  facts  standing  undenied 
upon  the  pleadings,  Oliver  Day  was  the  principal,  and  Hiram 
Day — though  not  so  designated — was  surety  only,  on  the 
promissory  note  upon  which  judgment  was  rendered.  The 
relation  of  the  two,  as  principal  and  surety,  was  known  to  the 
plaintiffs  below.  Upon  rendition  of  judgment,  there  was  no  en- 
try of  record  under  the  statute,  certifying  which  of  the  defend- 
ants was  principal  debtor,  and  which  suvety.  After  judgment, 
iin  execution  was  issued  and  levied  upon  a  lot  of  land  described 
as  ''4nlot  thirty-four,"  in  the  town  of  Pendleton,  in  Putnam 
county,  Ohio,  being  the  property  of  Oliver  Day,  and  which 
was  under  mortgage,  at  the  time  of  the  levy,  to  Hiram  Day,  to 
indemnify  him  against  loss  by  reason  of  his  suretyship  upon 
the  promissory  note  sued  upon.  This  mortgage  Hiram  Day 
released,  upon  a  promisw  from  the  sheriff  to  him,  that  he 
would  enter  the  levy  upon  his  writ  of  execution,  and  proceed 
to  make  the  amount  of  the  judgment  out  of  the  lot  of  land 
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levied  upon.  The  property  thus  disincumbered,  was  amply 
sufficient  in  value  to  pay  the  judgment  debt,  but  the  sheriff 
under  instructions  from  the  plaintiffs,  abandoned  the  levy, 
and  levied  upon  and  sold  real  estate,  belonging  to  Hiram  Day, 
to  satiafy  the  execution.  This  levy  upon  Hiram  Day's  prop- 
erty and  the  sale  thereof,  were  by  order  of  the  court  set  aside 
and  held  for  naught.  Afterward,  on  the  sixteenth  day  of  Feb- 
ruary, 1878,  another  execution  issued  upon  the  slime 
judgment,  was  by  the  sheriff  levied  upon  '*  inlot  thirty-four,'' 
and  thereafter,  this  levy  was,  against  the  will  and  protest  of 
Hiram  Day,  released ;*and  on  the  seventh  of  April  1878, 
Oliver  Day,  the  principal  debtor,  died  wholly  insolvent. 

It  is  a  well  settled  rule,  that  if  the  creditor  recovers  a  judg- 
ment against  principal  and  surety,  and  execution  thereon  is 
levied  upon  the  property  of  the  principal,  and  such  property 
is  released  from  the  levy  and  lost  as  a  security  by  the  act  of 
the  creditor,  the  surety  will  be  discharged,  to  the  extent  of  his 
injury  thereby.  Dmm  et  al.  v.  Ewing'B  AdmWsy  3  Ohio  280; 
Owran  v.  Colbert,  3  Geo.  239 ;  Brown  v.  Exfrs  of  Riggins,  lb.  405 ; 
Muiford  V.  EsbMlo,  23  Gal.  94;  People  v.  Chisholm,  8  Cal.  29; 
HubbeU  V.  Carpenter,  6  Barb.  620.  If  the  creditor  has  the  means 
of  satisfaction  in  his  hands,  and  chooses  not  to  retain  it,  he 
cannot  complain.  The  rights  of  sureties  are  largely  creations 
of  equity,  and  courts  of  chancery  will  not  hold  them  liable, 
where  the  risk  is  increased  by  the  act  of  the  party  for  whose 
benefit  the  suretyship  is  intended  to  inure^;  and,  if  by  the  act 
of  the  creditor,  the  surety  is  injured  or  exposed  to  injury,  that 
act  may  be  laid  hold  of  for  the  surety's  relief.  Rathbone  v. 
Warren,  10  Johns  691 ;  Cooper  &  Arrington  v.  WUcotj  2  Dev.  A  Bat. 
Eq.  90.  It  isurged  that  Hiram  Day  did  not  avail  himself  of  the 
statutory  provision,  and  at  the  rendition  of  judgment  on  the 
promissory  note,  secure  the  prc^r  entry  by  the  clerk,  certify- 
ing which  of  the  defendants  was  principal  debtor  and  which 
surety.  The  statute  was  designed  to  enlarge  the  legal  rights  of 
the  surety,  and  although  by  such  omission,  Hiram  Day 
lost  the  right  of  compelling  the  creditor  to  first  exhaust  the 
property  of  the  principal  debtor,  before  his  property  could  be 
taken  in  execution,  he  did  not  thereby  lose  any  of  his  equita- 
ble rights  as  surety.  The  contract  of  the  surety  is  witn  the 
creditor  and  not  with  the  debtor,  and  the  cr  ditor  who  ac- 
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cepts  a  Burety  is  none  the  lew  bound  to  notice  the  nature  of 
bits  engagement,  because  he  is  required  to  first  proceed  against 
the  goods  or  land?  of  the  principal. 

After  judgment  was  rendered" against  Hiram  Day,  the  rela- 
tion between  him  and  Oliver  Day,  as  principal  and  surety, 
still  continued,  and  he  was  then  entitled  to  the  same  privi- 
leges, and  was  discharged  by  the  same  acts  of  the  creditor,  as 
before  juda:ment.  Commercial  Bank  v.  Western  Reserve  Bank^ 
11  Ohio  444:  Brandt  on  Suretyship,  §27;  LaFarge  v.  Herter 
et  al.,  9  N.  Y.  241 ;  Hubbell  v,  CarpeiUer,  6  Barb.  620.  Shaw, 
C.  J.,  in  delivering  the  opinion  of  the  court  in  Carpenter  v. 
King,  9  Met  511,  says :  '*  There  is  the  same  reason  for  admit- 
ting evidence  aliunde^  to  show  the  relations  of  parties  who  are 
Joint  debtors  in  a  judgment,  as  in  a  contract.  Prima  faciei 
th(.*y  are  equally  as  well  as  jointly  liable.  Take  the  common 
case  of  a  bond,  where  on  the  face  of  it  one  i?  principal  and 
the  other  surety,  yet  the  judgment  is  joint.  Py  the  record, 
apparently,  both  are  principal  debtors.  If  the  grounds  of  the 
judgment  could  not  be  inquired  into»  so  as  to  rebut  the  pre- 
sumption of  an  equal  liability,  the  surety,  in  case  of  paying 
the  judgment,  would  have  no  remedy  over  against  his  princi- 
pal for  money  paid;  and  in  case  the  principal  should  pay  it, 
he  would  have  an  action  against  his  own  surety  for  contribu- 
tion. If  it  can  be  inquired  into,  to  adjust  the  relations  of  the 
debtors  to  each  other,  it  can  be  to  determine  the  relation  of  the 
creditor  to  each  debtor,  where  the  fact  becomes  material  to  the 
respective  rights." 

If  the  mortgage  of  indemnity  on  **inlot  thirty-four"  made 
to  Hiram  Day  had  remaine<l  in  force,  the  property  might  have 
been  released  from  the  levy  thereon  without  discharging  the 
surety,  as  he  would  not  have  been  thereby  injured.  But, 
Hiram  Day  having  canceled  his  mortgage,  another  execution 
was  levied  upon  **  inlot  thirty-four"  while  thus  free  from  the 
incumbrance,  and  this  levy  was  released  without  the  surety's 
consent,  and,  as  alleged  in  the  amended  answer.  '*at  the  re- 
quest and  procurement  of  defendants  in  error" — Ramey  A 
Company.  From  these  words  we  cannot  infer  judicial  action, 
or  that  the  release  was  made  by  order  of  the  court,  upon  mo- 
tion and  hearing,  and  the  existence  of  such  facts  as  would 
authorize  a  release  of  the  levy  without  discharging  the  surety. 
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For  aught  that  appears,  the  "  request  and  procuremeQt"  of 
Rainey<fe  Company,  meant  nothing  more  than  an  order  to  the 
sheriff  to  release  the  levy,  and  proceed  against  the  property  of 
Hiram  Day. 

In  our  view,  therefore,  Ramey  <fe  Company  by  dismissing 
their  second  levy  upon  the  property  of  Oliver  Day,  the  princi- 
piil  debtor,  and  releasing  the  property  levied  on,  discharged 
the  surety;  Hiram  Day,  to  the  extent  of  the  value  of  the 
property  so  released. 

It  follows,  that  the  judgment  of  the  district  court  sustain- 
ing the  demurrer  of  the  plaintiff;*  to  the  amended  answer  of 
Hiram  D.iy,  must  be  reversed,  and  the  cause  remanded  to  the 
district  court  for  further  proceedings. 

[To  appear  in  40  Ohio  St.]  Judgmenl  accordingly. 


covsnnrTzovAL  LAW-BxeinATiov  of  flaoss  whxbb  uquos  n 

BOLD. 
(  Ohio  Supreme  QmrL    February  5, 1884. ) 

Bergman  v.  Cleveland. 

An  ordinance  which  makes  it  an  offense  for  the  proprietor  of  a  place 
where  malt,  vinous  or  npirituous  liquors  are  sold,  to  employ  femalea 
to  serve  bis  customers  with  sueh  liquor.  Is  nuthorixed  1  y  ilie  act  of 
1875,  section  190,  sub-divisions  5  and  6  (72  Oliio  L.   1(»7;  Bev.  Stats. 
i  1092),  confprring  power  to  regnlttte sucli  places;  and  such  ordinsnce 
Is  not  in  conflict  with  any  provision  of  the  state  or  federal  consti- 
tution. 
Error  to  the  District  Court  or  Cayahoga  County. 
Arnold  GreeUy  for  plaintiff  in  error. 
Carloa  M.  Stone,  for  defendant  in  error. 
By  the  Court.    By  the  act  of  1875  (72  Ohio  L,  107),  it  was 
pF  'Vided :    **  Sectionl99.  All  cities  and  incorporated  villages 
shall  have  the  general   powers  hereinafter  mentioned,  and 
may  provide  by  ordinunce  for  the  exercise  of  the  Fspie.  *  *  * 
5.  To  regulate,  ale,  beer  and  ,porter  houses  and  shops.     6.  To 
regulate  taverns  or  other  houses  for  public  entertainment." 
And  see  Revised  Statutes,  §   1692. 

The  following  ordinance  was  regularly  a^lopted  by  the  coun- 
cil, and  was  in  force  in  1877,  in  the  city  of  Cleveland,  and  was 
Based  upon  the  above  statutory  provisions : 

"Section  40.  Ii  shall  be  unlawful  for  any  keeper  or  pro- 
prietor of  any  saloon  or  restaurant,  or  room,  or  place   wherein 


Ohio  Law  Journal. 


ale,  beer,  porter,  wine  or  liquors  are  sold,  to  employ  any  girl 
or  girls,  woman  or  women,  other  than  the  wife  of  said  keeper 
or  proprietor,  in  the  said  saloon  or  restaurant,  in  waiting  on 
customers,  or  the  furnishing  to  customers  of  ale,  or  beer,, 
porter,  wine,  liquors,  or  any  article  of  any  kind  whatsoever 
therein  sold,  or  to  perform  any  service  whatsoever,  either  with 
or  without  compensation,  in  said  room  or  place  where  said  ale, 
beer,  porter,  wine  or  liquors,  and  other  articles  are  sold  and 
kept  for  sale. 

''  Section  41.  It  shall  be  unlawful  for  any  girl  or  girls, 
woman  or  women,  to  be  employed,  or  to  render  service  of  any 
description  whatsoever,  either  with  or  without  compensation, 
in  any  ale  or  porter  house,  or  in  any  room  or  place  in  which 
ale,  beer,  porter,  wine  or  liquors  are  sold,  as  a  waiter,  bar 
tender,  or  in  any  other  capacity,  which  shall  render  it  neces- 
sary for  her  to  render  service  of  any  kind  what&oever  in  any 
room  where  said  ale,  beer,  porter,  wine  or  liquors  are  sold,  or 
kept  for  sale ;  provided,  that  this  ordinance  shall  not  pre- 
vent any  proprietor  of  such  place  or  places  from  employing 
his  wife  in  his  assistance  in  such  place-or  places. 

*'  Section  42.  Every  person  employing  any  girl  or  girls, 
woman  or  women,  or  permitting  or  suffering  any  girl  or  girls, 
woman  or  women,  to  render  service,  with  or  without  com- 
pensation, in  such  place  or  places,  contrary  to  the  provisions 
of  sections  forty  and  forty-one  of  this  chapter,  shall,  on  con- 
viction thereof,  be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  fifty  dollars,  for  every  day  such  person  or  per- 
sons shall  be  so  employed,  permitted  or  suffered  to  so  render 
service  in  violation  of  said  sections ;  and  every  girl  .or  woman^ 
who  shall  be  employed  in  such  place  or  places,  or  who  shall 
render  service  therein  contrary  to  the  provisions  of  said 
sections,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  fifty  dollars,  or  imprisoned  for  not  less  than  thirty, 
nor  more  than  ninety  days,  or  both,  at  the  discretion  of  the 
court." 

Ferdinand  Bergman  «>as  proprietor  and  keeper  of  a  beer 
hall  in  the  city  of  Cleveland,  and  on  July  6,  1877,  had  in 
his  employ  two  women  neither  of  whom  was  hid  wife  or 
daughter,  as  waiters  to  carry  the  beer  from  the  bar  to  the 
customers  seated  at  and  around  the  tables  in  the  same  room 
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of  the  saloon  or  beer  hall.  He  was  charged  in  the  police  court, 
in  an  affidavit,  with  such  o£fense,  and  arrested,  and  an  infor- 
mation having  boen  filed,  he  moved  to  quash  the  same,  which 
motion  was  overruled.  The  defendant  then  pleaded  not 
guilty  and  waived  a  jury,  and,  on  proof  of  the  above  facts, 
was  convicted  and  sentenced  to  pay  a  fine  of  forty  dollars  and 
oosts,  and  it  was  ordered  that  he  stand  committed  until  fine 
and  costs  were  paid. 

The  conviction  was  affirmed  in  the  court  of  common  pleas 
and  district  court,  and  this  petition  in  error  is  prosecuted  to 
reverse  the  the  several  judgments. 

It  is  argued  that  the  ordinance,  violates  article  one, 
eection  one  of  the  constitution  of  the  state,  the  fourteenth 
amendment  to  the  constitution  of  the  United^States,  and 
other  provisions  of  the  state  and  federal  constitutions.  But 
We  do  not  think  so.  The  power  to  regulate  such  places  where 
intoxicating  liquors  are  sold,  is  expressly  delegated  to  incor- 
porated cities  and  villages,  and  in  our  opinion  the  ordinance 
and  conviction  are  within  the  power  so  delegated,  and  violate 
no  constitutional  provision. 

[To  appear  in  39  Ohio  St.]  Judgment  a^ffhrmed. 
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Oourt  of  Harrison  County. 

784.  Samael  Tliompaon  et  al.  v.  George  Love  et  al.    Error  to  the 
Diatriot  Ctonrt  of  Harrison  Ooanty. 

Hkmrsdoff,  Mareh  IS. 

S.  Harvey  P.  Piatt  et  al.  v.  Hie  Pennaylvania  Co.    Error  to  the 
District  Court  of  Lucas  County. 
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25.  Owen  Lynch  v.  The  Lake  Shore  A  Michigan  Southern  R'y  Ck>* 
Error  to  the  District  Court  of  Lucas  County. 
Friday,  March  14. 

130.  Andrew  Jackson  et  al.  v,  Benjamin  F.  Brashear  et  al.    Error  to 

the  Distiict  Court  of  Hamilton  County. 
681.  George  W.  Durgln,  Jr.,  ei  al.  v.  Benjamin  F.  Brashear  eiaU 
Error  to  the  District  Court  of  Hamilton  County. 
JPriday^  March  2U 

773.  ElizalMtli  A.  Raymond  et  al.  v.  Th«i  City  of  develand.    Error 

to  the  Distri^'t  CiMirt  of  Cuyahoga  County. 
174.  Phomix  Insurance  Co.  v.  Mary  B.  Sage.    Error  to  the  District 

Court  of  I^rain  County. 
176.  Martha  L.  Kelley  v.  J.  K.  Hord,  administrator,  e^    Error  to 
tlie  District  Court  of  Cuyahoga  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  ai;gnm6nt8  at  9  o'clock  A.  m^ 
local  time.  (c) 


SUFBBXX  COUBT  00MMI8SI0V. 


Boa.  MotM  M.  OEAaosa,  CU^  /ad^. 

Jwigm: 

■mi.  OMBoa  K.  RAsa.  Bon.  FaAaaua  Jf.  IhoMMm 

Baa.  CBAai.Bt  D.  Mabtoi.  Hoa.  Joaa  M«Oaolbt. 

CMumbwt,  Ohio,  February  19, 1884. 

OKNXRAI.  DOCKET. 

No.  198.  Hanes'  Ez'r  «.  Hunger,  Adm*r.  Error  to  the  District  Court  of 
Greene  County. 

MoCaulbt,  J. 

A  testator  devis'^l  certain  lands  to  his  son,  providing  in  his  will  thattte 
landH  should  be  taken  at  a  certain  price  to  be  paid  by  the  devisee,  in 
equal  portions,  to  his  five  children  and  K.,liis  granddaughter,  in  four 
equal  installments,  and  providing  further:  **That  the  share  of  inj 
granddaugitter,  Laura  Jane  Karch,  shall  be  held  by  my  son  John, 
free  from  interest,  until  her  arrival  at  the  age  of  twentyrone  years," 
•  •  *  at  which  time  it  is  my  will,  if  said  Lanra  should  not  b« 
livli»g,  that  her  share  be  equally  divided  among  all  my  children 
aforesaid.*' 

The  devisee  a^xsepted  thA  lands  in  pursuance  of  the  devise  to  him,  and 
eaiJ  L'ltira  lived  to  the  age  of  twenty-two  years. 

Held:  That  th-^  bequest  to  her  became  absolute  when  she  attained  the 
as^oof  twnnty-oiie  ye:ir4,  and  the  same  could  be  recovered  by  the  ad- 
mi  nistr^itor  of  her  estate. 

Judgment  affirmt'd. 

167.  Eunice  H.irlbit  v.  James  Wade,  Jr.  et  al.  Error  to  the  District 
Court  of  Cuyahoga  County. 

By  THS  Court. 

A  married  woman,  in  1853,  loaned  to  her  hnshand  8AO0O,  he  promising  to 
repay  it  within  a  year  with  interest,    lie  died  iu  1878  without  having 
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rep»ild  her.  Jn  1879  she  sued  his  executors,  they  havinir  rejected  her 
claim.  The  ezecntors  pleaded  the  statute  of  limitation  (51 0.  L.  59)  in. 
bar.  The  trial  court  held  that  the  act  of  ISttl,  relating  to  rights  and 
liaMlities  of  married  women  (58  O.  JU  54)  ''virtually  repealed  the  ex- 
ception contained  in  said  statute  of  limitations  in  favor  of  married 
women,"  and  rendered  Judgment  against  her. 

EMd:    This  was  error. 

Judgment  reversed. 

181.  J.  D.  Russell  v.  Edward  A.  Moody  et  al.  Error  to  the  District Ck>art 
of  Cf>Iumbiana  County. 

Bt  thb  Coitrt. 

A  summ'>n9  In  a  civil  a^^ion  before  a  justice  of  the  peace  required  the  de- 
fendants **  to  answer  unto  Etlward  A.  Moody*'  (the  plaintiff) 
**  who  claims  of  the  defen'iants  in  a  civil  action  the  sum  of  9185.50 
for  a  promissory  note  and  interest  titereon."  There  was  no  indorse- 
ment on  the  writ  of"  tho  amount  for  which  the  plaintiff  will  take 
judj^ment  If  the  defendant  fail  to  appear."  Russell,  a  defendant,  on 
whom  tlie  summon'*  w  is  p'irsoually  served,  did  not  appear.  The 
juHice  rendered  judgment  against  him  forfiSo  and  costs.  Russell 
filed  a  petition. in  error  in  the  common  pleas. 

Held:    The  Justice  had  no  power  to  render  J udgmeniP  against  Russell. 

Judgment  reversed. 

120.  M^Kinney  V.  The  Home  Ins.  Co.  Error  to  the  District  Court  of 
Fra!ikltnO:>anty.  P.issed  for  pntof  of  service  of  record  and  plaint- 
iff's brief  on  defendants  in  error. 

142.  Booth  V.  Dye.  Error  to  the  District  Court  of  Washington  County. 
Judgment  affirmed.    No  further  report. 

166.  Gorham  et.  al.  v.  Hurlbut.  Error  to  the  District  Court  of  Cuyahoga 
County.    Judgment  affirmed.    No  furtlier  report. 

168.  Huiibut  V.  Reinthal  et.  al.  Error  to  the  District  Court  of  Cuya- 
hoga County.    Judgment  affirmed.    No  further  report. 

169.  Morgridge  ti.  Trustees  Darby  township.  Error  to  the  District  Court 
of  MHdi>K>n  County.    Passed  for  proof  of  service  of  plalntilTs  brief. 

170.  Davis  et.  al.  v.  Adams.  Error  to  the  District  Court  ol'- Lawrence 
Comity.    Dismissed  for  want  of  preparation. 

172.  Cook  V,  Sclieid.    Error  to  the  District  Court  of  Hamilton  County. 

Dismissed  for  want  of  pi^paration. 
177.  Marble  v.  Lincoln.    Error  to  tlic  District  Court  of  Van  Wert  County. 

Judgment  affirmed.    No  further  report. 

179.  Finley  v.  James  et.  al.  Error  to  the  District  Court  of  Greene  County. 
Judgment  affirmed.    No  further  report. 

180.  McKinney  V.  Darst.  Error  to  the  District  Court  of  Miami  County. 
Dismissed  for  want  of  preparation. 

184.  Flickinger  et.  al.  v.  Saum.    Error  to  the  District  Court  of  IjlUIo^ 

County.     Dismissed  for  want  of  preparation. 
ISd.  li'on  Railroad  Co.  v.  Fink.     Error  to  tiic   District  Court  ot  Lawrence 

County.    Dismissed  for  want  of  preparation . 
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187.  WillUms  «.  Miller.  Error  to  the  District  Ck>urt  of  CuyahogA  Oonnty. 
Dismiseed  for  want  of  preparation. 

180.  Leatherman,  assignee  etc.  v,  Cornell.  Brror  to  the  District  Oonrt 
of  Cuyahoga  Connty.    Judgment  aiHrmed.    No  farther  report. 

197.  Bolts  V.  Stols.  Brror  to  the  District  Court  of  Cuyahoga  County. 
Dismissed  for  want  of  preparation. 

309.  Eavey  v.  Dolan.  Error  to  the  District  Court  of  Greene  County.  Dis- 
missed for  want  of  preparation. 

218.  Barher  v.  Small.  Error  to  the  District  Court  of  Greene  County. 
Judgment  affirmed.   No  further  report. 

MOnON  DOCKST. 

4.  German  v.  Ellsworth.  Motion  to  strike  from  the  docket  No.  121  Gen- 
eral Docket,  under  section  5160  Revised  Statutes.  Motion  psssed  for 
proof  of  service  of  notice. 

AflSIORMBMTB  FOR  ORAL  AROUMXKT 

Wednesda^^  March  12. 

139.  Zimmerman  V.  Zimmerman. 
200.  Hanauer  v.  Cummings. 

Wednesday,  March  19. 

116.  Rutherford  v,  Brachmsn. 

117.  Harbine  v.  Bank  of  Xenia. 
Wednesday  f  March  26, 

129.  B.  <fc  O.  H.  H.  Co.  V.  Holgate. 

159.  B.  A  O.  R.  R.  Co.  v.  Gibson. 
Wednesday^  April9. 

144.  Brainerd  et  a],  v.  El  well. 

145.  Brainerd  et  al.  v.  Moulton. 
Wednesday^  April  16. 

137.  Ohio  Valley  Insurance  Company  v.  Kirk  et  al. 

140.  L.  S.  A  M.  S.  R'y  Co.  v.  Gates,  administrator,  etc 
Wednesday,  April  23. 

160.  MuGill,  executor  v.  Williamson. 
178.  Harvey  et  al.  v.  Gardner  et  al. 

Wednesday,  April  30. 

183.  Clermont  v.  Irish  Building  Association. 

194.  Castle  v.  Ensign. 
Wednesday,  May  7. 

195.  Burt  et  al.  v.  Wilcox  Silver  Plate  Co. 
206.  Peckham  Iron  Cq.  v.  Harper  et  al. 

Wednesday,  May  14. 

20H.  Keys  v.  Jacob  D.  Cox  et  al. 

214.  Layman  et  al.  v.  Cunningham  et  al. 
All  cases  up  to  No.  325  are  called  and  should  be  ready  as  reached,  un- 
less further  time  be  granted  for  cause  on  application.    Sessions  begin  at 

.  Q  o'clock  A.  M.  (CO) 
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DIGEST  OF  CASES. 


Anon«7^jl€imiS8<tm  o/,  ^nym  Other  ^ieate.— Where  an  attorney  at 
law  of  another  atate  applies  for  t^miaslon  aa  an  attorney  of  this  court. 
It  is  not  sufficient  to  produce  his  certificate  of  admission  in  the  courts  of 
the  foreign  state.  Recent  certificates,  or  other  satisflMStory  evidence  of 
the  i^bod  standing  of  the  applicant  as  an  attorney  of  the  courts  of  his 
domicile,  will  be  required.  A  certificate  of  admission  to  the  Supreme 
Oourt  of  the  United  States,  of  recent  date,  will  not  supply  the  place  of 
such  evidence  of  good  standing.  In  Be  ApplieatUm  /or  Admiuion  to  thk 
Bar,    Pa.  Sup.  Ct.,  Jan.  10, 1884.    14  Pittsb.  L.  J.  278. 

fMmiaal  iMW—Bvidemee—Proof  of  S^rtjf^s  Oum  Statementa.—One  of 
these  defendants  being  tried  for  burglary  claiming  that  he  was  acting  as 
a  detective  as  to  the  other  two,  testifies  to  being  approached  by  one  of 
the  others  and  requested  to  take  a  part  in  the  proposed  burglary  and 
robbery.  He  was  then  asked  whether  or  not  he  advised  with  one  B.,  a 
justice  of  the  peace,  in  reference  to  going  with  the  psrties  intending  to 
rob,  which  questions  the  court  refused  to  allow  to  be  answered.  Hetd^ 
that  the  exclusion  of  the  proposed  evidence  asked  for  was  dearly 
erroneous.  The  giving  of  notice  to  a  peace  officer,  of  an  intended 
burglary  or  robbery,by  one  seemingly  acting  with  others,  tends  strongly 
to  negative  any  criminal  intent  on  his  part  in  afterward  accompanying 
the  real  burglars.  iVtce  v.  ataU.  111.  Sup.  Ct.,  Jan.  23,  1884.  16  Ch. 
Leg.  N.  161. 

Genveyaase— Fb2ufUary— JFVaiMfu^en/— Z.tmi(ation.— 1.  Where  A.  has 
conveyed  land  to  his  son  in  consideration  of  a  certain  sum,  and  of  the 
-son's  undertaliing  to  support  him  and  his  wife,  held,  that  the  fact  that  part 
of  the  consideration  of  the  deed  is  the  undertaking  by  the  grantee  to  sup- 
IK>rt  his  parents,  does  not  make  the  deed  fraudulent  as  to  creditors,  or 
voluntary,  if  the  son  has  besiden  paid  the  full  value  of  the. land  as  part 
of  the  consideration.  Inadequacy  of  consideration  is  a  badge  of  fraud, 
but  evidence  is  admissible  to  show  that  the  grantee  paid  the  ftUl  value  of 
the  land  over  and  above  the  agreement  for  support.  2.  Where  creditors 
suffer  twelve  years  to  pass  before  they  attack  a  conveyance  as  fraudulent, 
the  court  will  not  act  upon  a  mere  suspicion  of  fraud,  even  though  the 
grantee  put  in  no  plea  of  limitation.  JEaewn  v.  Pirtle.  Ky.  Ct.  of  App. 
5  Ky.  Law  Rep.  572. 

CouBtf— Legislative  Oimtrol  Over.— A  county  is  a  public  corporation 
which  exists  only  for  public  purposes  connected  with  the  administra- 
tion of  the  state  gov  irnment;  and  it  and  its  revenues  are  alike,  when  no 
express  constitutional  reatrictlon  is  found  to  the  contrary,  subject  to 
legislative  control.  Marion  Cknmts/  v.  Lear.  111.  Sup.  Ct.,  Jan.  22,  1884. 
16  Chicago  L.  N.  174. 
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Dw^—Oonstruelion  p/.— Where  a  father  conveys  land  to  his  daaghter 
and  her  children  forever,  she  df>e8  not  tiike  an  estate  for  life  with  re- 
mainder to  tbecbildren,  but  she  with  the  children  holds  the  land  as 
Joint  iciiants,  and  it  Is  immaterial  for  this  purpose  that  ihe  names  of  the 
ohildren  were  not  inserted  in  the  dae*!.  BuUotk  v.  OjUdwelL  Ky.  Ct.  of 
App.,  Jan.  22y  1884.    5  Ky.  Ltaw  Rep.  576. 


Biwtion—Cfonteal— Tan^eretl Battots— Burden  of  Proof,—!.  In  an  ac- 
tion to  contest  the  rights  of  a  dafentlant  to  an  office  to  which  he  has 
been  declared  elected,  if  the  evidence  satisfied  the  court  that  the  ballots 
from  certain  preHncts  had  not  l>een  tampered  with,  it  should  adopt  the 
result  of  such  ballots  ss  recounted,  and  not  as  returned  by  the  officers  of 
the  election.  2.  In  such  an  action  the  returns  should  be  received  as 
prima  facie  irn^,  and  the  b:illots  are  not  better  evidence  to  overcome  the 
retuVuR,  unless  the  contestant  shall  afllrmutlvely  prove  that  the  ballots 
remained  in  the  same  condition  as  they  were  when  delivered  to  the 
proper  custody  by  the  judges  of  election.  Cbfflan\.  Beard,  Cai.Sup. 
Ot.,  Feb.  12, 1884.    1  West  Ck>ast  Rep.  862. 


Svidenee  —  Attorney  —  Phtnleged  CbmmvnietUian.—A  communication 
made  to  a  state's  attorney,  in  Illinois,  hisduty  being  to  ''comnienc-e  and 
prosecute"  all  criminal  prosecutions,  by  a*  person  who  inquires  of  the 
attorney  whether  the  facts  communicated,  make  out  a  case  of  laroeny 
for  a  criminal  prosecution,  is  an  absolutely  privileged  communication, 
and  can  not,  in  a  suit  against  such  person  to  recover  damages  for  speak- 
ing words  charging  larceny,  be  testified  to  by  the  state's  att«>mey,  even 
though  there  be  evidence  of  the  speaking  of  the  same  words  to  other 
persons  than  such  attorney.  Vogel  v.  Onuit,  U.  8.  8.  C,  Oct.,  1888.  16 
Ch.  L.  N.  191. 

Hsiband  and  Wit»-^Liabifity  of  Husband  for  Conversion  of  Wife^s 
Properly,  Withuut  Her  Consent,-!.  Wliere  a  wife  gave  her  husband  money 
for  a  specified  purpose,  which  he  did  not  so  apply,  biit  used  himSelT,  she 
can  recover  the  same,  with  interest,  from  his  estate.  2.  Where  a  liusband 
uses  his  wife*s  money,  without  her  consent,  he  is  liable  for  interest 
thereon,  but  not  if  with  her  consent.  A  portion  of  the  money  beinff  gold, 
which  he  con  verted  into  currency:  Hetd^  that  shecould  rec-ovcr  the  amount 
of  turreniy  realized  therefrom.  Meyer's  Appeal,  Pa.  Sup.  Ct.,  Jan.  7, 
1884.     14  Pitts.  L.  J.  263. 


Haihand  and  Wite—Stoek—Lien  oii.— The  fact  that  a  wife  agrees  with 
a  bank  that  hor  stock  may  be  pledged  for  a  particular  debt  of  her  lius- 
band's,  does  not  give  the  bank  a  Hen  upon  the  stock  for  any  other  than 
thepAi-Lii' il'irdabt.  lV<^ol/t»t/  v.  LouiavUle  Banking  Co.  Ky.  Ct.  of  App., 
Jan.  10,  1«.S4.     5  Ky.  Uaw  Rep.  502. 


Life  Insurance— 7?J</^€A« — t^ecufatiov. — One  having  no  interest  in  tho 
''^-  a^stn-.-il  can  nt>\,  lor  t lie  purpose  of  speculation  only,  acquire  by 
sissji.'»iirien(  or  oihorwine  such  tlt«e  to  the  policy  as  the  law  will  enforce. 
Jilbert  v.  \foij8e.     Pa.  Sup.  Ct.,  Oct.  1,  1383.    41  Leg.  Int.  75. 
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Limitation— T«*tt«f«.— The  Btatutes  of  llmltHtion  do  not  apply  to  ex- 
press or  continning  trast^  which  Hre  exclusively  coKni^blo  iii  equity. 
'When  the  chancellor  is  Hsked  to  enforce  each  trustn,  and  the  ezifllont-e  of 
the  trust  Is  ai'knowled^ed,  lapse  of  tline  is  no  bar  to  the  action,  but  if  the 
trust  is  denied  and  there  hits  been  ^rnss  negligence  in  enforcing  the 
right,  or  loiiir  acquiescence  in  the  advc^rse  claim,  equity  will  act  on  tbe> 
policy  of  discouraging  antiquatrnl  demands  and  will  refuMC  relief. 
Helm's  ExW  v.  Boyeira.  Ky.  Ct.  of  App.,  Jan.  22, 1884.  6  Ky.  Law  Rep.  569. 


lawyer  and  Client— Omfm^cnt  /'W.— An  agreement  by  an  attorney  at 
law  with  Ills  client  to  render  professional  services  for  a  contingent  fee,, 
is  valid  and  enforceable.  But  an  agreement  for  a  contingent  fee  for  his 
services  as  a  witnsHS  in  the  cause  would  be  against  iiublic  policy  .and 
void.  That  ihe  attorney  did  in  fact  act  aa  a  witness  does  not  impair 
his  contract  for  compensation  for  services  aa  attorney.  Terry  V. 
DiekeH.    Pa.  Sup.  Ct.,  Feb.  4, 1884.    41  Leg.  Int.  66. 

Knnieipal  Corporation--^<ree<  Railway^  Validity  of  Ooniraet  wilKi-^ 
Where  a  fiaffsenger  railway  company  had  power  by  its  charter  to  lay  its. 
road  over  and  along  such  streets  in  the  cities  of  Allegheny  and  Pittsburgh 
as  the  t'ouncils  of  said  cities  may  permit ;  and  permission  had  been  granted 
by  the  cities  aforesaid,  by  ordinances  reKularly  passed  and  adopted,  with 
the  conditions,  tafer  olia^  tliat  the  company  pay  to  the  cities  a  certain  sum. 
per  anuum  for  each  car  regularly  run,  aiid  a  certain  per  cent,  per  annum 
oC  the  dividends  declared ;  and  the  srid  cumpaiiy  had  accepted  the  ordi- 
nances aforesaid,  and  having  used  and  enjoyed  the  privileges  thereby 
grained ;  //e/cf,  that  the  oomfNiny  Is  bound  by  its  agreement ;  that  it  has. 
no  redress  except  an  application  t«»  tlie  legislature  for  greater  charter 
powers;  that  the  eoii tract  aforesaid  waa  not  yXira  vires  nor  against 
public  policy,  and  thia  is  so,  even  in  the  akMerice  of  any  express 
legislation  empowering  the  cities  to  levy  and  collect  the  taxes  aforesaid^ 
and  also  in  the  abseni'e  of  any  provision  in  the  company's  charter  requ I r^ 
ingthM  oonnent  of  ooumrils  to  the  use  of  the  streets  of  said  citien.  i\u- 
senger  By.  a>.  v.  Cfity  of  AUegheny.  Pa.  Sup.  Ct.,  Nov.  i2, 1888.  14  PitUb» 
L.  J.  269. 

Vonsnit— ITAen  QraniefL-^K  nonsuit  may  be  granted  after  the  evi- 
dence on  both  Kides  lias  been  heard,  in  a  chrc  where,  if  the  motion  for  the 
same  iiad  been  denied  and  a  verdict  found  for  the  plaintiff,  it  would  liave 
been  set  a^itle  as  not  supported  by  the  evidence.  Such  practice,  how- 
ever, should  be  rarely  renoried  to,  especially  where  the  plaintiff  has  in- 
troduced evlden(*e  in  aupport  of  all  tlie  averments  of  his  complaint,  and 
the  materiality  of  establinhing  a  further  fact  only  appeared  after  the  de- 
fendant had  made  out  hist  affirmative  defense.  Vanderfordv,  Foster. 
Cal.  Sup.  Ct.,  Feb.  12, 18SI.    1  West  Ct»ast  Rep.  857. 


FairtnenUp— /Ve«Mfnp(vm  as  io  Interest  af  Ka^  Parfwer.— When  n 
partn'rship  la  proved  to  exist,  in  the  abw  nee  of  proof  to  the  contrary^ 
it  will  bepreaumed  that  the  interest  of  each  pamer  is  equal.  Ligaars  v» 
Peaooek.    lU.  Sup.  Ct.,  Jan.  23, 1884.    16  Ch.  Leg.  N.  162.  / 
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TirtMxikip— JVrm  Nam&^JB^ed  of  DU9olMiion^Ae9uieaemee  in  Use 
<^  ^ame.— 1.  A  partnerahip  which  is  saflbred  by  Any  one  to  use  his  nsme 
as  a  part  of  the  Arm  style  and  title,  though  it  msy  acquire  by  such  license 
an  exclusiye  right  to  the  use  of  the  name  so  long  as  the  partnership  con- 
tinues intact,  cannot,  upon  its  dissolution,  confer  the  same  priyilege 
upon  its  successor.  ^  Acquiescence  by  any  person  in  the  wrongful  use 
.of  his  name  will  not  estop  him  from  asserting  his  rights  in  equity,  unless 
he  has  notice  during  such  acquiescence  of  the  fiscts  rendering  the  use  of 
bis  name  wrongful.  HorUm  Mfg^Oo,  ▼  HwUm  Mfg  Cd.  U.  S.  C.  C.  D. 
of  Ind.,  Dec.  29, 1888.    18  Fed.  Rep.  816. 


BsfultiiigTnut— ITAm  Arisea—Who  Treated  aa  l^tutee^Vendor  and 
FeiMlee.— A  resulting  trust  does  not  grow  out  of  the  contract  of  parties^ 
but  is  an  implication  of  law  arising  when  land  has  been  purchased  with 
the  money  of  one,  and  the  deed  made  to  another.  *  2.  In  such  a  esse  the 
person  whose  money  has  paid  for  the  land  may  follow  the  title  to  the  land, 
and  treat  the  holder  of  the  legal  title  as  a  trustee,  and  in  equity  compel  a 
oonveyance.  3.  Where  a  party  sells  and  assigns  a  oertilicate  of  the  pur- 
ohase  of  land  under  execution  for  a  consideration  expressed  as  paijd  to 
him,  the  doctrine  relating  to  resulting  trusts  hss  no  application:  The 
transaction  will  be  held  a  sale,  and  nothing  more.  MeDomald  v;  Aov. 
HI.  Sup.  Ct.,  Jan.  28, 1884.    16  Ch.  Leg.  N.  161. 


Statute  sf  JwqAm— Where  An  Esepreae  Trust  is  Taken  (hU  of  tks 
SUUute, — Where  a  son  bought  land  in  the  name  of  his  father,  and  paid 
all  the  purchase  money,  snd  went  into  possession  with  the  father's  con- 
sent, and  made  Ysluable  improvements  thereon,  and  the  fact  that  the 
father  held  the  legal  title  in  trust  for  the  son  was  as  clearly  proved  as  if  it 
had  been  declared  in  writing,  it  was  AsM,  that  the  fhcto  took  the  case  out 
of  the  statute  of  ftauds.  Seheerer  ▼.  Sekeerer.  111.  Sup.  Ct.,  Jan.  28, 
1884.    6Leg.Ady.44. 

Btetute  of  UmitMtiens—Ackmnpiedffment  of  Debt.—A  clear,  distinot, 
and  unequlYocal  acknowledgment,  not  only  as  to  the  existence  of  a  debt, 
but  as  to  the  particular  debt  to  which  it  is  souaht  to  be  applied,  is  neces- 
sary to  remove  the  bar  of  the  statute  of  limitations.  Such  acknowledg- 
ment must  be  consistent  with  a  promise  to  pay  on  demand,  and  must 
not  be  aooompanied  by  such  other  expressions  as  indicate  a  willingness 
to  pay  at  some  f  utu  re  time.  Where  the  evidence  of  the  debtor's  langusge 
is  not  so  clear  as  to  preclude  doubt,  the  case  should  be  submitted  to  the 
Jury  to  And  what  language  was  used.  Lawson  v.  IfeOsrfiuy.  Pa.  Sup. 
Ct.,  Jan.  7,  1884.    14  Pittob.  L.  J.  255. 


Wm^Obnslructionr-^Parol  Xvidenee—*^  Husband.**— A  woman  died 
leading  a  legal  husband,  but  fh>m  whom  she  obtained  a  void  divorce. 
Since  which  divorce  she  bad  been  living  with  another  man,  P.,  whom  she 
olaimel  was  her  lawful  husband.  In  her  will  siie  msde  a  beqAest  to 
her  *'  husband."  Held,  that  evidence  was  admissible  to  show  that  she 
intended  her  husband  de/aeto  as  the  beneficiary,  and  not  her  lawful  hua- 
l>and.    Hardif  v.  Warren,  Mass.  Sup.  Jad.  Ct.,  Jan.,  1884.    17  Rep.  170. 
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Vol.  Y.  OoLUMBua,  O.,  Maboh  1,  1884.  No.  8. 


CURRENT  TOPICS. 


The  New  York  Coart  of  AppeaU  ha^  acceded  to  the  ex- 
pressed wish  of  the  bar  association  of  that  state,  and  adopted 
the  gown  while  in  the  exercise  of  jadicial  functions. 


The  indications  now  are  that   the  general  assembly  "txTL 
not,  at  the  pre<>ent  session,  pass  any  of  the  bills  relating  (* 
the  new  circuit  court. 


NOTES  OF  CASES 


OOMTUCTlfK  HITIOX. 

The  rabject  of  constructive  service  isrecei  vingniuch  attention 
cC  late  from  m:iny  of  the  courts  of  last  resort,  the  most  recent 
oontribntion  being  by  the  Supreme  Ci»urt  of  the  United  States 
in  the  case  of  Hart  v.  Arnsoin,  8  Fed.  Rep.  686,  in  which  it  is 
held  that  a  decree  of  a  state  court  fur  the  removal  of  a  cloud 
upon  the  title  of  land  within  the  state,  rendered  against  a 
citizen  of  another  state,  who  has  been  cited  by  publication 
•only,  as  directed  by  the  local  statutes,  is  no  bar  to  an  action 
by  him  in  the  Circuit  Court  of  the  United  States  to  recover 
the  land  against  the  plaintiff  in  the  former  suit.  Justice 
dray,  in  referring  to  the  judgment  of  the  state  court 
under  consideration,  says:  *'Such  a  decree,  being  m 
permmam  merely,  can  only  be  supported  against  a 
person  who  is  not  a  citizen  or    resident  of  the  state  ia 
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which  it  is  rendered,  by  nctual  service  upon  him 
within  its  jurisdiction;  and  constructive  service  by  publica- 
tion in  a  newspaper  is  not  sufficient.  The  courts  of  the  state 
might  perhaps  feel  bound  to  give  effect  to  the  service  made  a» 
directed  by  its  statutes,  but  no  court  deriving  its  autliority 
from  another  government  will  recognise  a  merely  con- 
structive service  as  bringing  the  person  within  thejurisdic- 
tion  of  the  court.  The  judgment  would  be  allowed  no  force 
in  the  courts  of  any  otlier  state;  and  it  is  of  no  greater  force^ 
as  against  a  citizen  ojf  another  state,  in  a  court  of  the  United 
States,  though  held  within  the  state  in  which  the  judgment 
was  rendered." 


TELSGBAPH  LIHE8  ADDITIOVAL  BVBDBV  VPOV  FES. 

The  Supreme  Court  of  Illinois  in  the  case  of  Boardof  Trade 
TeUgragh  Co,  v.  Bametty  17  Rep.  268.  of  interest  to  the  general 
public,  has  held  that  an  action  of  trespass  will  lie  againsc  a 
telegraph  con) pany  for  entering  up<m  and  erecting  its  poles 
upon  another*s  land ;  and  tliat  the  construction  of  a  telegraph 
line  upon  a  public  highway  is  an  additional  burden  thereon,, 
for  which  an  abutting  owner  nuiy  recover  damages  bv  way  of 
compensation.  Scott,  J.,  in  delivering  the  opinion  of  tnecourt^ 
says:  '*The  principal  question  arising  on  the  record  may  be 
stated  to  be,  Is  the  right  to  erect  and  maintain  lines  of  tele- 
graph lines  thereon,  a  part  of  the  public  easement  in  a  com- 
mon highwa}',  or  is  such  a  structure  a  new  and  additional  bur- 
den upon  the  fee,  for  which  the  owner  of  the  fee  may  main- 
tain an  acti(m?  *  *  *  The  principle  is  that  neither  the  state 
nor  a  municipal  corporation  has  any  rightful  authority  under 
the  constitution  to  grant  away  the  private  property  of  the 
citizen,  and  if  corporations  quasi  public,  in  the  exercise  of  the 
right  of  eminent  domain  with  which  they  lire  clothed  by  the 
sovereign  power  of  the  state,  seek  to  appropriate  it,  so  that  they 
have  a  benefit  therefrom,  every  principle  of  justice  demands 
that  they  should  miike  just  compensation,  whether  the  prop- 
erty taken  or  damag^ed  is  of  little  or  great  value.  But  aside 
from  all  considerations  of  right  and  justice,  the  constitution 
has  so  declared,  and  its  mandate  in  that  respect  may  not  be 
disregarded.  *  *  *  The  principle  of  IndianapoHsj  BUxmvingUn^ 
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A  Western  R.  R.  Co.  v.  Hartley,  67  111.  439,  is  conclusive  of 
the  one  being  considered.  What  is  there  said  respecting  the 
right  of  a  railway  to  the  use  of  a  common  highwu}',  applies 
with  equal  force  to  a  telegraph  corporation.  In  the  same  sense 
the  consitruction  of  a  line  of  telegraph  on  the  highway  is  an 
additional  servitude  to  which  the  fee  of  the  land  had  not  be- 
fore baen  subjected.  The  servituue  differs  more  in  degree  than 
in  character,  and  whether  the  damages  are  great  orsn:all,  the 
corporation  asking  for  or  appropriating  to  itself  the  benefit  of 
such  new  servitude,  must  make  just  compensation  to  the 
owner  of  the  fee.  In  many  and  perhaps  in  most  instances,  the. 
damages  may  be  merely  nominal,  but  in  others  an  actual  det- 
riment may  be  occasioned." 


DIYOSCX. 
In  the  recent  case  of  Gordon  v.  Gordon^  17  Rep.  155,  the 
Supreme  Court  of  North  Caroliiia,  in  an  action  for  divorce 
where  the  parties  had  been  separated  for  the  space  of  thirteen 
months,  and  the  husband  frequently  importuned  the  wife  to 
return  to  his  house,  which  she  consented  to  do  under  his 
promise  to  treat  her  as  a  wife  should  he  treated,  which  prom- 
ise, however,  uiK^n  her  return,  he  violated  by  resorting  to  the 
same  wicked  and  cruel  course  of  conduct  which  had  caused 
their  separation,  held  that  the  subsequent  cruelty  operated  as 
a  revivor  of  the  original  offense;  thut  condonation  is  forgive- 
ness with  a  condition,  that  is,  that  the  offense  i^  forgiven,  if 
the  delinquent  will  abstain  from  the  commission  of  alike 
offense  afterwards,  and  treat  the  forgiving  party  with  conjugal 
kindness. 


BELSA8S  07  DOWEB-COKSIDSBATIOK  FOB  PB0XI8S. 

The  Supreme  Court  of  New  Hampshire,  in  the  recent  case 
o{ Rundiett  v.  Lacfd,  to  appear  in  59  New  Hampshire  Reports, 
held  that  a  relinquis^hment  of  dower  by  a  wife  may  be  a  good 
and  valuable  consideration  for  a  pnyment  by  her  husband  to 
her  of  a  sum  of  money  equal  to  the  value  of  her  dower  right; 
and  that  as  against  bis  creditors,  the  validity  of  such  pay- 
ment, like  the  validity  of  his  conveyances  of  property  tootiier 
persons,  depends  upon  its  being  free  from  fraud.    The  court, 
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FoiTBB,  J.,  say:  *'Her  hasband's  creditors,  being  unable  to 
take  it  for  his  debts,  were  not  injured  by  her  receiving  a  part 
of  the  price  for  which  the  farm  was  sold,  equal  to  the  value  of 
what  she  released.  If  she  had  not  signed  the  deedb,  the  sum 
she  received  would  not  have  been  paid  by  the  purchaser  of 
the  farm.  If  the  farm  had  not  been  sold,  and  his  creditors 
had  levied  executions  on  it,  his  interest  in  it  would  have  been 
appraised  and  set  off  in  payment  of  his  debts — not  at  the  value 
of  the  farm,  butjtt  the  value  of  the  farm,  subject  to  her  right 
of  dower,  the  value  of  the  farm,  less  the  value  of  her  dower 
right.  Her  relinquishment  of  her  right  might  be  a  good  and 
valuable  consideration  for  his  paying  her  its  value." 


REPORTED    CASES. 


BAMAOV  VOB  CKAVOl  07  OBABS  BT  BAILBOAD— UMXTATIOB  OB  AC- 

TIOB— PABTXBB. 

(Ohio  Supreme  Omri  OommiMaiofdi.    Febroary  5,  ISSi.) 

LiTTLB  Miami  Railboad  Co.  v.  Hamblbton  bt  al. 

Tlie  Ij.  BC  R.  R.  Go.  baUtits  track  on  a  etreet  of  the  Tillage  of  Fulton,  la 
1S43,  at  a  grade  agreed  ap«m  by  the  village  ooancU  and  tbe  railmad. 
where  t'he  track  baa  remained  to  tbe  preaent  time.  From  ISSito  ISSQ, 
thecompanj  gradually  raiaed  the  grade  of  the  track,  altt»gether  aboal 
twenty  inoliea.  In  1867,  it  Uid  a  new  track  in  tbe  atreet,  by  putting 
additional  ralla  on  the  tlea  already  tbore.  On  December  1,  180e«  it 
leaaed  Ito  road  to  the  P.  C.  &  St.  L.  R.  R.  for  ninety-nine  yeara,  re- 
newable tbereafter  for  ever,  and  tbe  latter  company  baa  oontinned 
to  uae  tbe  track  ever  ainoe,  and  baa,  aince  tbe  leaae,  raiaed  tbe  traok 
■omewliat. 

In  an  action  againat  botb  companlea  by  an  owner  of  adja<*ent  lota  and 
property,  for  damagea  reanlting  from  tbe  cbange  of  grade  and  fkooa 
the  laying  of  the  additional  traok : 

HMt:  1.  That  the  railroad  company  did  not  acquire  tbe  right  to  maintain 
ita  traok  at  tbe  raiaed  grade  and  tbe  additional  traok,  until  tweniyw 
one  yeara  from  the  time  it  was  so  imised,  or  tbe  additional  traok  was 
so  laid. 
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SL  That  the  plaintiff  mty  reoover  fir  perm  ment  injury  to  hie  property, 
resulting  from  a  cslianjfe  of  f^rade,  or  for  the  additional  traox,  at  any 
time  before  the  right  to  maintain  the  track  at  the  raised  grade  and 
the  additional  track,  was  complete. 

S.  That  the  right  to  reoo7Hr  for  temporary  injury  resnlling  from  a  change 
of  gpmde,  or  for  the  additional  track,  is  limited  to  four  years  prior  to 
the  oommencement  of  an  action  f^r  tlie  same. 

4.  That  one  oomp  iny  liaving  raised  the  grade  and  laid  the  additional 
track,  and  the  othar  having  taken  pniaession  of  and  continued  the 
permanent  use  «if  the  nam  a,  they  are  Jointly  liable  for  permanent 
injury  to  the  proparty  of  the  pbiliitiff  renultlng  tlierefr(»m,  and  also 
fir  teinporir/  injury  occurring  after  the  leas')  from  causes  created, 
without  right,  by  the  lessor  and  continued  by  the  lessee. 

Error  to  the  District  Court  of  Hamilton  County. 

The  defendant  in  error,  Hambleton,  brought  his  action  in 
the  Superior  Court  of  Cincinnati  against  the  Little  Miami 
Railroad  Company  and  the  Pittsburgh,  Cincinnati  &  St.  Louis 
Railroad  Company,  alleging  in  his  petition  that  about  the 
year  1843)  the  L.  M.  R.  R.  Co.  built  its  track  in  what  was  then 
called  Secon^treet,  in  the  village  of  Fulton,  and  what  is  now 
known  as  Fulton  avenue,  in  the  city  of  Cincinnati ;  that  the 
track  was  built  at  a  grade  agreed  upon  by  the  railroad  and 
the  council  of  the  village,  and  that  the  track  has  been  used  at 
the  same  place  to  the  present  time.  He  averred,  also,  that  in 
1859  he  erected  buildings  on  lots  he  then  owned  and  still 
owns,  adjacent  to  this  street,  and  that  the  buildings  were 
built  and  improvements  made  on  bis  lots  and  property  with 
reference  to  the  grade  of  the  street  and  the  railroad  at  the  time 
it  was  first  built,  and  that  afterwards,  and  between  the  years 
1863  and  1870,  the  railroad  gradually  raised  the  grade  of  its 
track  in  front  of  his  property  from  eighteen  to  twenty  inches, 
and  that  in  the  year  1867,  it  laid  an  additional  track  in  the 
street  by  placing  additional  rails  upon  the  ties  already  there, 
and  that  by  reason  of  this  additional  track  his  use  of  the 
street  was  greatly  interrupted,  and  he  was  hindered  and  im- 
peded in  the  access  to  his  property  through  and  across  the 
street,  and  that  in  consequence  of  the  raising  of  the  grade  of 
the  track,  his  property  was  injured  by  overflow,  his  cellars, 
▼aults,  yard,  and  other  parts  of  his  preniices  have  been  flooded, 
and  be  has  hern  compelled  to  build  a  retaining  wall  to  pre- 
tent  theeHrth  from  the  street  from  running  over  and  upon 
hi0  lots  and  property.    And  he  claims,  also,  that  the  walls  ct 
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his  buildings  have  been  permanently  injured,  and  that  he  has 
sustained  damage  by  reason  of  permanent  injury  to  his 
property. 

The  petition  also  alleges  that  on  December  t,  1869,  the  L. 
H.  R.  R.  Co.  leased  its  road  to  the  P.  C.  &  St.  L.  R.  R.  Co.,  for 
ninety-nine  years,  renewable  thereafter  forever,  and  that  the 
latter  company  ha-^  operated  the  road  in  same  place  and  in 
the  same  condition  to  present  time. 

The  defendants  answered,  admitting  the  lease  and  denied 
all  other  allegations  of  the  petition,  and  further  answered  that 
the  cause  of  action  did  not  accrue  to  the  plaintiff  within  fous 
years  next  previous  to  the  commencement  of  the  action. 

A  trial  in  the  suparior  court  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff,  which  judgment  was  affirmed  by  the 
district  court,  and  now  to  reverse  this  judgment  is  the  object 
of  the  proceed i  ng  in  error. 

RavMey  &  Mdlthews,  for  plaintiff  in  error. 

H)  liiy,  Jphtiion  &  CMtoii^  fjr  d  jfiudant  Hambleton. 

McC^ULEY,  J.  The  first  question  presented  in  the  case  is, 
upon  what  ground  does  a  liability  exist  against  either  or  both 
the  defendants  ?  The  interest  of  an  adjacent  land-owner  in  a 
street  is  so  well  de6ned  in  this  state  that  nothing  need  be 
said  about  it,  further  than  to  refer  to  the  coses  in  which  it  has 
been  defined.  Bingham  v.  Doane,  9  Ohio  168 ;  Crawford  v.  The 
Village  ofDdaware^  7  Ohio  St  459;  Railway  v.  Camminsville,  14 
Ohio  St.  523;  Railway  v.  Lawrence,  38  Ohio  St.  41.  The  right 
to  maintain  the  railroad  track  at  the  grade  at  which  it  was 
first  laid  could  not  have  been  questioned  at  the  oommenoe- 
ment  of  the  aciion,  by  reason  of  lapse  of  time. 

But  the  right  to  use  the  sireet  for  the  further  purpose  of 
supporting  another  track  «nd  thereby  further  incumbering 
and  obstructing  the  street,  and  of  maintaining  a  grade  much 
higher  than  the  original  grade  was  an  invasion  of  the  rights 
oi  the  adjacent  land-owner,  which,  when  accomplished,  must 
be  followed  by  a  liability  for  resulting  injury. 

This  additional  use  of  the  street,  by  laying  the  new  track 
and  raising  the  grade  from  that  at  which  it  was  first  laid,  is 
the  ground  of  liability  of  the  defendants.  These  new  uses  of 
the  street,  in  the  absence  of  any  agreement  with  the  adjacent 
land-owner,  or  of  an  appropriation  of  the  right  to  so  use 
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the  street,  by  a  proceeding  for  that  purpose,  could  not  become 
complete  until  the  same  had  been  so  used  for  the  period  of 
twenty-one  years. 

The  action  was  against  both  companies,  the  lespor  and 
lessee,  and  the  verdict  and  judgment  were  against  both.  Tq 
Sustain  this  judgment  it  is  necessary  to  find  in  the  case  some 
ground  of  joint  liability.  No  matter  to  what  extent  the 
defendants  may  be  severally  litible  for  anything  either  may 
have  done  or  permitted,  the  judgment  cannot  be  sustained 
unless  there  is  a  joint  liability. 

The  injury  as  shown  by  the  proof  is  of  two  kinds :  that  re- 
sulting from  overflow  of  water  on  the  premises  of  the  plaintiff 
and  daniage  consequent  upen  it,  and  other  injuries  of  a  tem^ 
porary  kind,  and  injury  in  its  nature  peimnnent,  rcFulting 
mainly  from  a  change  of  grade  of  the  railrood,  whereby  the 
relative  le vel  of  the  property  of  the  plaintiff  und  the  railroad 
is  broken  up  and  destroyed,  and  permanc-nt  changes  in  the 
buildings  and  improvements  of  the  plaintiff,  are  made  neces- 
sary, and  in  consequence  of  all  which,  his  property  has 
been  permantly  damnged. 

This  permanent  change  of  grade  was  made  between  the 
years  1863  and  1870,  and  most  of  it  while  the  Little  Miami 
Company  operated  the  road.  In  December,  1869,  the  Little 
Miami  Company  leased  its  road  to  the  Fitthbiiiph,  Cincin* 
nati  &  St.  Louis  Company  in  the  condition,  which  caui^f  d  the 
injury  to  the  property  of  the  plaintiff.  In  which  condition 
the  latter  company  has  continued  to  use  the  road  to  the  pres- 
ent date.  This  is  a  state  of  facts  which  makes  both  com- 
panies liable  for  the  permanent  injury  to  tl^e  property  of  the 
plaintiff,  which  resulted  from  raising  the  grade  of  the  track. 
Raising  the  track  to  such  an  extent  as  to  cause  overflow  of 
water  upon  adjacent  premises,  and  throwing  dirt  upon  the 
premises  of  plaintiff, or  requiring  a  retaining  wall  to  be  built  to 
prevent  ground  from  the  railroad  from  sliding  down  upon 
adjacent  lands,  is  in  the  nature  of  a  nuisance  for  which  all 
persons  are  liable  who  create  or  continue  the  same. 

Numerous  coses  are  referred  to  by  counsel  for  plaintiff  in 
error,  involving  the  liabilty  of  lessor  and  les«ee.  But  most  of 
them  are  cases  involving  the  separate  liability  of  le^For  and 
lessee.    This  case  involves  the  joint  liability  of  lessor  and 
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le'wee,  and  this  class  of  liability  U  very  clearly  applicable  to  a 
person  who  creates  a  nuisance  jointly  with  him  who  con- 
tinues it.  Taylor's  Landlord  and  Tenant,  §  175 ;  Braum  ▼. 
Waodworth,  2  Barb.  650;  Swirda  v.  Eigar,  59  N.  Y.  28;  Wood 
on  the  Law  of  Nuisance,  931  r2 1  ed.)  ;  Shearman  &  Redfield, 
Ne^.  §  156 ;  Ciwley  on  Torts,  608-9. 

The  defendants  bjlow  were  therefore  jointly  liable  for  the 
permanent  injury  to  the  property  of  the  plaintiff,  resulting 
from  the  change  of  grade.  This  liability  was  not  limited  to 
the  injury  of  this  kind  after  the  lease.  This  injury,  from  its 
nature,  could  not  be  separated  into  that  which  accrued  before 
the  lease  and  that  which  accrued  after  it. 

It  accrued  when  the  grade  was  raised  and  continued  as 
long  as  the  raised  grade  was  maintained,  and  all  parties  creat- 
ing, or  continuing  it,  are  jointly  liable  for  it.  As  to  the  tem- 
porary injuries  resulting  from  the  raised  track  before  the 
lease,  the  Little  Miami  Compnny  alone  would  be  liable  for 
that.  And  this  is  8o  because  the  injury  is  not  continuing  in 
its  nature,  and  having  occurred  before  the  lease,  the  lessee  had 
no  connection  with  it.  As  to  the  temporary  injury  after  the 
lease,  both  companies  might  be  liable  for  it.  If  the  lessor, 
without  right  to  do  so,  created  that  ^hich  at  times  caused 
damage,  as  by  overflow  of  water,  or  any  injury  merely  tem- 
porary, and  the  lessee  continued  the  cause  of  such  injury,  both 
should  be  liable.  The  charge  of  the  court  on  the  trial  below 
was  correct  so  far  as  the  causes  of  damages  were  affected  by 
limitation;  that  is,  that  for  permanent  injury  the  limitation 
would  be  twenty-one  years,  the  whole  period  during  which 
the  acts  of  the  defendants  in  continuing  the  cause  of  such 
injury  was  without  legal  right.  And  thnt  for  temporary  in- 
injnry  the  plaintiff  would  be  limited  to  four  years  before  his 
action  for  the  same.  The  only  serious  defects  in  the  charge 
was  the  failure  of  the  court  to  define  clearly  the  kinds  of 
damage  for  which  the  defendants  were  jointly  liable  But  no 
proper  request  to  charge  on  that  part  of  the  case  was  made  by 
defendants;  and  all  the  testimony  on  the  trial  is  in  the  record, 
from  which  it  plainly  appears  that  there  was  sufficient  evi- 
dence of  joint  liability  to  support  the  verdict.  The  verdict, 
thorefure,  being  clearly  supported  by  the  evidence,  and  being 
a  proper  result  from  the  case  befora  the  jury,  it  should  not  be 
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set  aside  for  the  mere  indefiuiteness  of  the  charge  upon  a 
material  part  of  the  case. 

Many  other  questions  are  made  by  counsel  on  both  sides  all 
of  which  have  been  considered,  but  none  of  them,  we  think, 
are  of  such  consequence  as  to  affect  the  result  we  have  arrived 
at;  we  therefor  omit  further  mention  of  them. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


SIATUTB-SBPSAL— mmCIPAL  COBPOSATIOirS— CLAMmCATIOV— 
TAX  C0KXI88I0K. 

{Ohio  Supreme  Ckntri.    Feb.  6, 1S84.) 

'The  State  v.  Brewster. 

1.  Where  a  section  or  the  RevidPd  Statutes  is  repealed  and  re-enacted  in 
achansed  form,  a  subsequent  statute  which,  in  terms,  again  repeals 
and  re-enacts  the  original  section  in  still  anotlier  form,  is,  asa  gen- 
eral rule,  to  be  regarded  as  a  repeal  of  the  section  in  its  amended 
form,  and  the  section  in  its  last  form  wiU  take  Ita  place  in  the  re* 
vision  BH  part  of  t lie  Revised  Statutes. 

SL  The  class! ticat ion  of  municipal  corporations  provided  for  in  the  Re* 
vined  Statutes,  sections  1540-1550,  referred  to  in  the  act  of  1F88  (8i)  O. 
L.  121),  is  authorized  by  tlie  constitution,  and  is  not  in  OfmlQici  with 
article  2,  section  26.  ni»r  artii;le  13,  section  6 ;  and  the  fact  that  terri- 
tory is  attached  to  any  such  corporation  for  school  purposes,  does 
not  affect  the  validity  of  such  classification. 

t.  By  amendments  to  the  Rev.  Stats,  sections  8968,  8059,  the  Cincin- 
nati school  district  is  withdrawn  form  their  operation,  and,  also,  as 
to  the  duties  of  the  board  of  education  and  county  auditor,  from  amo- 
tion 8{W0. 

4.  The  a3t  of  April  16,  ISSI  (83  Ohio  K  124),  makes  it  the  duty  of  the 
board  of  education  of  the  Cincinnati  school  district  to  estimate,  each 
year,  the  amount  of  taxes  which,  in  the  opinion  of  the  board,  should 
be  assossed  for  school  purposes ;  but  the  estimate  so  made  is  not  final, 

«e  same  bning  sul(|eut  td  review  and  reduction,  as  provided  in  seo- 
>n2090(<.) 

Mandamus. 

In  1883,  the  board  of  education  of  Cincinnati  fixed  the 
amount  to  be  levied  for  that  year,  for  school  purposes,  in  tbat 
school  district,  at  $6S6«o75.  The  tax  comniii'sion  provided 
for  by  the  act  of  1883  TSO  Ohio  L.  124)  reduced  the  amount  to 
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$477,000,  in  which  reduced  form  the  auditor  of  Hamilton 
county  placed  the  estimate  on  the  tax  list.  In  The  SuOe  v. 
CappMer,  39  Ohio  St.  ;  8.c.  4  Ohio  L.. Jour.  464,  10 Law 
Bui.  360,  this  court  refused  the  application  of  a  tax-payer,  re- 
siding in  the  school  district,  to  compel,  by  mandamus.  Wil- 
liam S.  Cappaller,  as  auditor,  to  place  on  the  tat  list  an 
additional  sum,  so  as  to  make  the  levy  equal  to  the  original 
estimate.  The  decision  was  placed  on  the  ground  that,  con- 
sistently with  the  facts  appearing  to  the  court,  the  board  of 
education  had  acquiescid  in  the  action  of  the  auditor. 

Since  the  former  decision,  on  application  of  Howard 
Dju^lass,  presidint  of  the  board  of  education,  a  tax-payer 
residing  in  the  district,  an  alternative  writ  of  mandamus  was 
issuid  from  this  court  to  Joseph  W.  Brevrster,  who,  on  No- 
vember 12,  1833,  b3cam9  and  still  is  county  auditor,  com- 
manding him,  in  like  manner,  to  place  such  additional  sum 
on  the  tax  list,  or  show  cause  why  he  refuses.  It  is  shown 
that  the  board  of  education  has  not  acquiesced  in  such  refusal 
by  aiilitor  CappsUer  or  auditor  Brewster.  To  this  writ  Brew- 
ster has  answered,  setting  forth  the  action  of  the  tax  com- 
mis.sion  in  reducing  the  amount,  and  justifj'ing  the  action 
of  the  former  auditor  as  well  as  his  own  action;  and  the 
state,  by  the  relator,  has  demurred  to  the  answer. 

Stallo^  KiUredge  &  Wilby  and  Pjaton  &  Warrington^  for  the 
relator. 

O.  /.  C'fsgrave,  county  solicitor;  J.  3f.  Dawson,  city  solicitor, 
ani  IValiiii  &  Pjrkins,  for  defendant. 

Okby,  J.  We  assume  that,  if  auditor  Cappeller  should  have 
placed  on  the  tax  list  the  estimate  of  $686,375,  made  in  1883 
by  the  Cincinnati  board  of  education  for  school  purposes,  it  is 
the  duty  of  au  li  tor  Brewster  to  add  to  the  tax  list  such  sum  as, 
with  the  $477,030  already  placed  thereon,  will  make  the  levy 
equal  to  such  ol-iginal  estimate.  In  other  word:*,  the  question 
before  us  is  whether  the  Cincinnati  tax  commission,  provided 
for  in  the  act  of  April  16,  1833  (80  Ohio  L.  124),  is  a  lawful 
board,  and  if  so,  whether  it  is  clo^.hed  with  power  to  reduce 
the  estimate  for  school  purposes  made  by  the  Cincinnati  board 
of  education. 

By  Revised  Statutss,  section  3385,  etseq.^  the  state  is  divided 
into  school  districts.    Cities  are  divided,  for  school  purposes, 
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into  cities  of  ihe  firet  clasa  and  cities  of  the  second  cla9Sy  and 
territciry  may  be  attached  to  any  city  for  school  purposes. 
Cities  of  ten  thousand  and  upward,  at  the  federal  census  of 
1870,  are  city  districts  of  the  first  class,  and  all  other  cities 
are  city  districts  of  the  second  class.  Cincinnati  is  a  schobl 
district  of  the  first  clas.^  and  territory  has  been  added  to  the 
oity  f  >r  school  parpoji3S.  In  such  c:iS3,  p3rsons  residing  on 
the  territory  attached  are  electors  for  members  of  the  board  of 
education,  but  not  for  city  oflBcbrs^generally. 

The  mode  of  mnkinK  estimates  and  levies  for  school  pur- 
poses was  chiefly  provided  for  by  Revised  Statute^,  sections 
8938,  8959,  3960.  Section  3958,  specifying  the  duties  of  the 
board  of  e<lucation  in  making  such  estimates,  was  repealed 
February  13, 1883  (80 Ohio  L.  17),and  re-eiiiicted  with  certaiin 
changes.  The  original,  as  well  as  the  amended  section,  included 
the  Cincinnati  board  of  education.  But  on  April  1(,1888 
(80  Ohio  L.  124),  '* original  section  3958'' was  again  repealed 
and  re-enacted,  though  so  changed  as  to  except  Cincinnati 
from  its  oparation.  The  repeal  of  **  orijirin il  section  895J3  "  was 
a  repeal  of  the  act  of  February  13, 1883.  Oshe  v.  The  SUtte^ 
87  Ohio  St.  494. 501 ;  Brigd  v.  Starhuek,  34  Ohio  St.  285.  Sec- 
iion  3939,  placing  a  limit  on  the  amount  which  the  board  of 
education  might  levy,  was  repealed  and  re-enacted  in  an 
amended  form  in  1882  (79  Ohio  L.  80),  but  in  its  original,  as 
well  as  in  its  changed  form,  the  Cincinnati  bcmni  of  education 
was  included  in  its  provisions*  In  1883,  however,  the  section 
was  repealed  and  re-enacted  in  such  form  as  to  except  the 
Cincinnati  board  from  its  operation  (80  Ohio  L.  124).  Section 
8963,  relating  to  such  estim  itcs,  when  read  in  connection  with 
sections  3968  and  3959  in  their  amended  form,  has  no  applica- 
tion to  the  Cincinnati  school  district,  so  far,  at  least,  as  the 
section  relates  to  the  duties  of  the  board  of  education  and 
•ouunty  auditor. 

Anexamination  of  the  act  of  April  16, 1888  (80  Ohio  L.  124), 
will  show  that  the  manner  of  estimatinsc,  limiting  and  levy- 
in.!;  taxes  for  school  purposes,  for  the  Cincinnati  school  dis- 
tricts, is  governed  mainly  by  its  provisions.  That  act  pro- 
vide.^, amonsc  other  things,  as  follows : 

^^  Section  2690(1.  In  each  city  of  the  first,  second  and  third 
.Tgradep  of  the  first  class,  and  in  cities  of  the  second  ciMi,  first 
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grade,  and  in  cities  having  a  population  of  twenty  thousand 
and  not  tnore  than  thirty  thousand,  and  in  cities  having  a 
population  ot  fifteen  thousand  four  hundred  and  thirty-five 
by  the  last  federal  census,  there  shall  be  a  board  of  tax  com- 
missioners to  a)nsist  of  the  mayor,  the  ctty  comptroller  or 
city  auditor,  and  if  they  have  neither  city  comptroller  or 
eity  auditor,  then  the  city  solicitor,  and  three  citizens  of  such 
city,  to  be  appointed  by  the  superior  court  of  such  city,  or« 
if  there  be  no  superior  court  in  such  city,  the  court  of  com- 
mon pleas  of  the  county  in  which  such  citv  is  situated,  and 
which  three  citizens  la:<t  mentioned  shall  be  appointed,  one 
for  three  years,  one  for  two  years,  and  one  for  one  year,  and 
their  successors  shall  be  appointed  for  three  years  from  the 
expiration  of  their  respective  terms.  In  case  of  any  vacancy 
by  the  death,  resignation,  removal  from  such  city  or  other- 
wise of  either  of  such  citizen  commissioner;!,  the  same  shall 
be  filled  for  the  residue  of  bis  term  by  appointment  of  said 
court. 

*'  Siction  2690ff.  That  no  tax  shall  be  levied  upon  the  prop- 
erty of  any  such  city  by  the  council  thereof,  or  any  school 
board  or  other  authority  therein,  until  approved  by  the 
board  of  tax  commissioners  aforesaid.        *        *        *         * 

**  Section  2690i.  In  all  cities  of  the  first  grade  of  the  first 
class,  to  enable  the  city  comptroller  and  the  boards  aforesaid 
to  estimate  correctly  the  levies  and  appropriations  aforesaid, 
the  authorities  of  all  the  city  institutions,  as  well  as  every 
bead  of  a  department  or  office  in  the  city  for  whose  wants 
provision  ie  to  be  made,  including  the  board  of  education  and 
the  trustees  of  the  Commercial  hospital,  shall  report  to  the 
comptroller  on  or  before  the  first  Mondny  of  March,  in  each 
y^ar,  the  amount  of  money  needed  for  their  respective  wants 
for  the  ensuing  year,  said  estimate  to  be  given  for  each 
month.  The  comptroller,  as  well  as  the  boiirds  of  tax  com- 
missiqpers  and  common  council,  shall  revise  them,  and,  if 
'  deemed  proper,  shall  reduce  them,  so  as  to  prevent  unnecessary 
expenditure,  and  to  bring  them  within  fair  limits  to  the  other 
expenditures  required  by  the  city.  *  »         *         ♦ 

**  Section  2689.  The  aggregate  of  all  taxes  levied  or  ordered 
to  be  put  upon  the  grand  duplicate,  above  the  tax  for  county 
and  state  purposes,  including  the  levy  for  general  purposes. 
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and  the  tax  for  schools  and  Bchool-house  purposes,  and  for 
hospital  purposes  and  other  special  purposes,  in  cities  uf  the 
first  grade  of  the  first  class,  shall  not  exceed  in  any  one  year 
sixteen  mills  on  each  dollar  of  the  value  of  any  pro)>erty  as 
valued  for  taxation  on  the  county  tax  list,  and  such  further 
xate  as  may  be  necessary  to  provide  for  the  payment  of  the 
interest,  and  to  create  a  sinking  fund  for  the  redemption  of 
bonds  issued  and  that  may  be  issued  under  the  act  relating 
to  the  Cincinnati  Southern  Railway,  passed  May  4,  186d,  and 
the  acts  amendatory  thereof  and  supplementary  thereto." 

These  provisions  devolve  upon  the  Cincinnati  board  of 
education  the  duty  of  making,  each  year,  an  estimate  of  the 
amount  of  taxes  which,  in  the  opinion  of  the  board,  will  be 
necessary  for  school  purposes;  but  the  e*9ti mate  maybe  re- 
duced in  the  manner  provided  in  the  above  section  2690i; 
and,  aside  from  taxes  for  state,  county  and  Cincinnati  Southern 
Railway  purpo<«cs,  the  rate  for  all  purposes,  including:  schools, 
cannot  exceed  sixteen  mills  in  any  year.    (Section  2689.) 

It  is  urged  that  such  construction  of  the  provisions 
of  the  statutes  renders  the  act  of  April  16,  18£8,  uncon- 
stitutional, so  far  as  it  relates  to  the  Cincinnati  school  dis- 
trict, and  aitenticm  is  culled  to  the  ftict  that,  in  The  State  v. 
Powers^  38  Ohio  ^t.  54,  it  was  held  that  laws  regulating  the 
organization  and  management  of  common  schools,  must  have 
a  uniform  operation  throughout  the  state.  True;  but  the 
power  of  classification  was  distinctly  recognized  in  that  case. 

When  the  biU  providing  for  the  classification  referred  to  in 
the  clause  quoted  from  the  act  of  April  16,  1883  (2690a),  was 
reported  to  the  general  assembly,  the  reasons  in  support  of 
such  classification  were  stated  by  the  codifying  commissiioners 
at  length.  Revised  Statutes,  Preface,  VIII.— X.  The  objec- 
tion that  the  classificatitm  was  illusory  was  conceded  to  be 
forcible,  but  it  did  not  prevail.  On  the  contrary,  the  reasons 
-given  by  the  commissioners  in  support  of  such  classification, 
were  thought  to  be  suffiqient,  and  hence  the  classification  was 
adopted.  Revised  Statutes,  sections  1546-1550.  The  validity 
of  that  classification  has  been  repeatedly  recognized  in  this 
court,  and  the  reasons  for  adhering  to  that  coiistructii)n  of  the 
constitution  are  cogent  and  satisfactory.  Hence  we  hold  that 
statutory  provisions  with  respect  to  any  such  class  are,  for 
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governmental  purposes,  general  legislation,  and  not  in  con- 
flict with  article  2,  section  26,  nor  article  13,  section  6,  of 
the  Const!  tntion. 

It  is  urged,  to  be  sure,  that  certain  territory  not  within  the- 
eity  of  Cincinnati  has  been  attached  to  the  city  for  school 
purpones,  and  hence  that  the  Cincinnati  school  district  is  not, 
in  territory,  the  city  of  th'^  first  gnwle  of  the  first  cla-fs  referred 
to  In  the  abovesectioii  26903.  But  this  does  not  change  the  fact 
that,  wherever  the  board  <tf  education  is  referred  to  in  the 
above  provision^,  the  words  include  the  Cincinnati  board  of 
education.  Nor  is  any  ctmfusion  created,  or  unwarranted 
liberty  with  the  language  talcen,  by  calling  such  board  a 
board  wUhin  the  city.  Persons  residing  on  the  territory  so- 
attached  are  electors,  as  we  have  seen,  for  members  of  such 
board  of  education,  and  hence  are  represented  in  the  board;, 
and  such  territ>ry,  and  the  residents  thereof,  are  embraced  in 
the  estimiites  of  the  boarJ,  and  must  be  included  in  the  tax 
actually  levied.  True,  the  persons  residing  on  such  attached- 
territory  had  no  choice  in  the  selection  of  the  board  which 
reduced  the  levy ;  but, as  aff  :cting  the  question  of  the  validity 
of  the  tax  revising  board,  or  its  power  to  reduce  the  levy  as 
made  by  the  bosird  of  education,  the  fact  is  of  no  importance. 
If  the  city  of  Cincinnati  and  the  Cincinnati  school  district 
were  oommensumte,  an  act  pnividing  a  special  mode  of  mak- 
ing estimates  for  school  purposes,  and  confining  it  to  cities  of 
the  first  gRide  of  the  first  claa^,  would,  in  view  of  what  has 
been  stated  a?  to  the  power  of  cliissificatton,  be  entirely  valid. 
The  Tact  that  the  sch'iol  district  is  larger  than  the  city  proper,, 
does  not  interfere  with  the  power  to  classify  and  to  legislate 
with  respect  to  such  claa^.  And  as  the  legislature  may  provide, 
in  term?,  a  limitation  on  the  rate  or  amount  of  taxation  for 
sohool  purposes  in  any  such  class,  it  may,  as  in  this  statute, 
leave  unlimited  the  rate  and  amount  which  the  board  of  edu- 
cation may  estimate  as 'necessary,  in  the  board's  opinion,  for 
school  purposes,  and  vest,  in  such  board  or  officer  as  the  legis* 
lature  may  provide  for  or  designate,  the  power  to  revise  and 
reduce  such  estimate.  In  this  inHtance,  the  legislature  has 
provided  that  such  revision  and  reduction  may  be  made  by  a> 
tax  revisinn;  board^  elected  or  selected  by  the  city  proper  or  its 
officers.    We  see  no  constitutional  objection  to  the  tax  com* 
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mission  or  its  power  to  reduce  the  estimates  of  the  board  of 
education. 

The  act  of  April  16,  1883,  as  we  have  seen,  applies  to 
c;tiesof  the  first  class  and  cities  of  the  first  grade  of  the  second 
class.  At  present  that  includes  Cincinnati, Cleveland,  Toledo, 
and  Co'umbus.  Being  constitutional  to  this  extent,  we  do 
not  think  its  validity  is  afijcted  by  the  fact — if  it  be  a  fact — 
that  it  is  invalid  as  to  the  other  cities  referred  to  therein.  We 
would  not  be  justified  in  saying  tliat  it  is  probable  its  pas.«age 
was  made  to  depend  on  the  fact  that  such  minor  cities  were 
embraced  by  it.  Hence  the  act  is  valid  as  to  the  cities  named, 
even  if  invalid  as  to  the  minor  cities,  which  are  not  brought 
within  any  recognized  or  permissible  classification.  LUUe  IL 
R.  Cb.  V.  Com,  of  Greene  Co.,  81  Ohio  St.  338, 344 ;  Cmi.  v.  HUchim^ 
6  Gray,  482,485;  Cooley's  Com.  L.  (5th  ed.)  211,  216;  Bishop's 
Written  L.  §  34. 

Demurrer  to  anewer  overruled,  and 

[To  appear  in  39  Ohio  St.]  peremptory  torit  denied. 


imn  wxLL-sieKT  or  ootrxTS  ik^jomxov  to  kaks-pbobati. 

(Ohio  Afpreme  CkmrL    Jantutry  22,  18S4.) 

Betts  V.  Harper. 

Ttnants  In  oommon  of  real  estate  wbo  are  also  owners,  seveiBllj,  of 
p«i8«>nal  property,  mny  dispih'e  of  the  same  by. will  by  niiiiing  in  a 
single.instratnent,  where  tlie  beqanstH  are  severablo  and  the  instru- 
ment Is  not  In  tlie  nature  of  h  compact,  but  is,  in  eifect,  the  will  of 
esf-h,  revocalile  by  him,  and  subject  t4)  proimte  as  sucrh  several  will ; 
and  where  the  instrument  is  not  oflfored  for  probate  until  tlie  death 
of  all  exeouting  it,  the  same  may  then  be  admitted  to  probate  as  the 
will  of  each  and  all  such  persons.  Walker  v.  Walker,  14  Ohio  HL 
157,  limited. 

Error  to  the  District  Conrt  of  Hocking  County. 

Agnes  Harper  and  Penrose  Harper,  sistern,  domiciled  in 
Hocking  county,  each  owning  pergonal  property,  and  being 
owners  as  tenants  in  common  of  real  estate  in  thatcountVi 
signed  the  following  inslrnment,  dated  April  17,  1862: 
^  We,  Agnes  Harper  and  Penrrise  Harper,  of  the 
oountj  of  Hockingy  in   the    state  of   Ohio,  do   m^ks  and 
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publish  this  our  lost  will  and  testament,  in  manner  and  form 
following,  that  is  to  say:  First,  It  is  our  will  that  our  fu- 
neral expenses  and  all  our  just  debts  be  first  fully  paid.  Sec- 
ondly, That  all  of  our  property,  both  real  and  personal,  go  to 
James  Betts  and  John  Drue  Betts,  and  their  heirs  forever. 
La^itly,  We  hereby  conf^titute  and  appoint  James  Betts  to  be 
executor  of  this  our  hist  will  and  testament,  revoking  and 
annulling  «*ill  former  wills  by  us  made,  and  ratifying  and  con- 
firming this  and  no  other  to  be  our  last  will  and  testament." 

This  instrument  was  subscribed  at  the  time  of  its  execu- 
tion by  two  witnesses  in  due  form ;  aind  Agnes  having  died  in 
1872,  and  Penrose  in  1874,  the  instrument  was  admitted  to 
pr«)b:ite  in  tlie  Probate  Court  of  Hocking  Couuty,  as  their  will, 
in  April,  1876. 

In  S  'ptember,  1875,  the  heirs  at  law  of  Agnes  Harper  and 
Penrose  Hnrper  filed  a  petition  in  the  Court  of  Common  Pleas 
of  Hocking  County,  ag.iinst  James'Betts  and  John  D.  Betts, 
to  set  the  will  aside.  On  the  trial  of  the  issue  in  the  district 
court,  to  which  the  cause  was  appealed,  the  court  charged  the 
jury,  in  efiect,  th  it  the  will,  being  joint,  was  void  ;  to  which 
charge  the  defend.mt^  below  excepted.  A  verdicc  having  been 
returned  in  accordance  with  the  charge,  judgment  was  ren- 
dered settin<^  the  will  aside.  To  reverse  the  judgment  for 
such  err:)r  in  the  charge,  James  Betts  and  John  D.  Betts  prose- 
cute this  petition  in  error. 

M,  A.  Danrjherti/  and  X  R,  Orogan^  for  plaintiff  in  error. 

J.  H,  CoULiv^^  for  defendant  in  error. 

OxEY,  J.  The  construction  placed  by  the  majority  of  the 
court  in  Walker  v.  WiUker,  14  Ohio  St.  157,  on  the  instrument 
there  in  question,  viewed  in  the  light  of  the  facts  existing  at 
the  time  of  its  ex^cutitm,  was  that  the  alleged  will  should  be 
reg.ird>*d  as  simply  a  compact,  joint  in  form  and  substance, 
between  Walker  and  his  wife,  to  treat  th^^ir  several  estates  as 
one  estate,  and  jointly  dispose  of  it  as  such  among  the  objects 
of  their  bounty;  that  it  wis  a  matter  of  negotiation  between 
them,  and  the  dinr>sition  which  each  made  of  his  or  her 
prop'^rty  was  influenced  and  modified  by  the  disposition  made 
of  the  property  of  the  other ;  that  6ach  devise  and  bequest 
was,  in  f<ict,  made  in  c  >nsideration  ofeach  and  all  the  rest; 
aud  that  it  was  part  of  the  compact  that  neither  of  the  parties 
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should  revoke  or  cancel  the  instrument,  or  any  part  of  it, 
without  the  consent  of  the  other.  Mi»reover,  subsequently  to 
the  death  of  Mrs.  Walker,  Walker,  in  violation  of  the  agree- 
ment, con  vpyed  toothers  portions  of  his  lands  so  devised.  The 
majority  held  that  the  instrument  was  nut  valid  us  a  will,  and 
that  the  remedy  of  the  devisees  and  legatees,  if  they  had  any, 
was  in  equity  to  enforce  the  agreement. 

Assuming  as  we  should — more  than  twenty  years  having 
elapsed  since  the  cat^e  was  decided — that  the  instrument  re- 
ceived the  proper  construction,  we  are  not  disposed  to  ques- 
tion the  decision.  But  it  is  said,  in  the  opinion,  that  the 
policy  of  the  state,  as  indicated  in  our  legislation,  is  opposed 
tojoint  wills;  and  attention  is  directed  to  the  language  of  the 
wills  act,  which  it  is  said  plainly  refers  to  an  instrument  to 
be  executed  by  one  person  only.  It  will  be  seen,  however, 
that  our  statute  is  not  peculiar  in  this  respect.  The  provis- 
ions of  the  English  statutes  and  the  statutes  of  the  various 
states,  upon  the  subject,  are  precisely  similar  to  our  own  ;  and 
the  conclusion  that  they  indicate  a  pttlicy  that  two  or  more 
persons  may  not  unite  in  the  same  instrument  in  maiking 
their  will.^,  whatever  the  form  of  the  instrument  may  be,  is 
only  reached  by  a  rigid,  and  as  we  think  altogether  un- 
warranted adherence  to  the  mere  letter  of  the  statute.  The 
pnivisions  of  the  statute  relating  to  the  execution  of  deeds 
are  similar,  and  yet  nobody  has  ever  doubted  that  any  num* 
ber  of  persons  having  an  interest  in  property  may  join  in  an 
instrument  conveying  it. 

The  case  before  us  is  unlike  Walker  v.  Walker.  Agnes 
Harper  and  Penrose  Harper  were  each  the  owner  of  personal 
property,  and  they  were  owners,  as  tenants  in  common,  of  real 
estate.  Each  desired  to  bequeath  her  ptf^^onul  property  to 
James  Betts  and  John  D.  Betts,  and  each  desired  to  devise  to 
them  her  undivided  share  of  the  real  estate.  They  could 
unquestionably  have  done  this  by  two  instruments,  but  they 
eould  do  it  as  effectually  by  one.  This  instrument  was,  la 
eflfoct,  the  separate  will  of  e^ich.  Either  could  have  revoked 
it,  so  far  as  it  was  her  will.  On  the  death  of  Agnes,  in  1872, 
the  instrument  might  have  been  admitted  to  probate  as  her 
will,  and  in  1874  it  might  have  been  admitted  to  probate  as 
the  will  of  Penrose;  but  ill  1876  it  wat  properly  admitted  to 
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probate  as  the  will  of  both.  The  nuthorities,  it  will  be  seen, 
are  in  some  conflict,  but  the  view  we  have  stated  is  supported 
bv  rea<ion  and  the  manifi'st  weifi^ht  of  nuthoritv.  Etp.  Dny^ 
l*Bra(ir.4Sl;  Diez'$  Wdl,50  N.Y.  88;  Jiris«!r v. i/aM«r, 32  Ala. 
551;  8'hujn^'^  v.  S:hmitU,  Al  Ala.  41^4;  Wt/che  v.  Clapp.  48 
Texas  514;  Mirch  v,  Hti^Ur,  60  T^^x:^».2^^;  BrerUhUt  v.  Wkiir 
fabr,  8B.  Mmroi533;  Lvois  v.  S'ioHehL  26  Cmn.  452;  Eoan$ 
▼.  SinUh,  28  Ga.  9S;  Rt  Traney,  1  D.  &  S.  G,  1  Jur.  N.  N.  1177 ; 
R9  R  iln%  1  S.  «k  T.  141 ;  Rs  trivsgrooe,  2  S.  &  T.  453,  8  Jur.  N. 
8.  442 ;  and  sej  I>;ayii90a  v.  M)4tH,  4  L.  R.  P.  C.  236, 8  Moore, 
P.  C.  N.  S.  50i  ;  G^M  v.  Mia^fiM;  10)  Ma^s.  40S;  cf.  Cl^n/Um 
V.  Li9srtnore^  %D^v.  &  Bat.  553;  Hsnhliy  v.  GKdrfc,  85  Ark. 
17,  23. 
[To  appdar  in  39  Ohio  St.]  Judgment  revened. 


OBIHIVAL  LAW-MAWBB-SITBJBOT  07  LABOBVT. 
{Ohio  Supreme  Cburt,    January  22,  ISM.) 

Ball  v.  White. 

Manure  is  mnde  the  subject  of  iarceny-<by  statate  (sections  9794  and 
68>3,  R'^risttd  Stitates),  although  at  the  time  of  taking,  it  savors  of 
the  realty. 

Error  to  District  Court  of  Hocking  County. 

Wdily  &  Wright,  for  plaintiflF  in  error. 

C  //.  Biierhdus,  for  defendant  in  error. 

By  the  Court  :  The  original  action  was  by  White  against 
Ball,  in  blander,  for  words  imputing  the  crime  ^f  larceny. 
The  defendant  justified,  among  other  thiiig.^,  charging,  that 
on  the  seventeenth  day  of  March,  1.S7S,  the  plaintiff  did 
feloniously  take,  steal  and  carri'  away  four  wagon  lotuls  of 
manure  of  the  value  of  13.00,  the  property  of  defendant. 

The  court^  among  other  thing.^,  charged  the  jury  as 
follows : 

'*  Manure  i^  in  law,  real  estate,  and  not  a  thing  subject  of 
larceny;  that  a  person  can  no  more  commit  larceny  by  taking 
the  manure  behingiiig  to  another,  than  if  he  should  take  his 
sand,  gMvel  or  earth;  that  the  taking  by  one  of  manure 
bdlouginj  to  another,  would  ba  trespass  only." 
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This  instruction  was  erroneous.  By  section  5856,  Revised 
Statutes,  it  is  enacted,  ^'Whoever  steals  anything  of  value  is 
guilty  of  larceny,"  etc.  By  section  6794  it  is  provided,  that 
the  term  '^anything  of  value,"  as  used  in  the  definition  of  lar- 
ceny includes,  ^'things  which  savor  of  the  realty,  and  are 
at  the  time  they  are  taken,  a  part  of  the  freehold,  whether 
they  are  of  the  substance  or  produce  thereof,  or  affixed  there- 
to, although  there  be  no  intr.rval  between  the  time  of  severing 
and  the  taking  away."  Such  has  been  the  state  of  the  law 
since  July  1, 1877. 

Judgments  revened  and  eau$$ 

[To  appear  in  39  Ohio  St.]  remanded  far  a  new  trial. 


OHIO  DECISIONS. 


vunxMM  cotrxT  of  oeio. 


Hov.  W.  W.  JoHinov,  OU^JmUm 

Judgm: 
■oa.  Qmomtm  W.  MolLTAm.  Hon.  Jobx  W.  Okbt. 

Hoir.'  SBLim  N.  OwBv.  Hov..  UAmTiii  D.  Follbtt. 

OblvmftiM,  Ohio,  February  26,  18S4. 

OXHXHAL  DOCKST. 

Ko.  156.  Andrew  J.  DIetr'ick  v.  laaao  O.  Noel.  Brror  to  the  District 
Court  of  Pike  County. 

F0X.X.BTT,  J. 

Adverse  poMMsIon  of  real  mtate  loses  its  adnerse  chnraoter  when  the 
holder  thereof,  for  a  sufflolent  consideration,  agrees  with  the  true 
owner  tlist  salt  to  recover  such  possession  shall  not  be  brought  dur- 
ing tiiS  llfe-iimo  of  each  of  them. 

Judgment  afHrined. 

233.  Jiiob  C.  Yoho  v,  Thomas  MoOoyem.  Error  to  the  District  Court 
of  Noble  County. 

OWKM,  J. 

1»  It  is  no  defense  to  an  action  under  section  6366  (Rev.  Stats.)  to  mske 
ons  of  tlie  malcersof  a  Joint  notes  parly  to  a  Judgment  theretofore 
lendered  upon  it  against  the  othermakerinan  action  in  w)iiuh  the 


126  Ohio  La\7  Journal. 

fonnar  w  is  not  sarve  1  with  prnces),  that  at  the  commeac'inent  of 
the  originil  action  the  days  of  graoe  allowed  the  inalcerH  had  not 
expire* I.  button  Bank  of  Oolu,mbuM  v.  /fait,  19  Ohio  872,  diatin- 
^-iilt(li«*d. 

2.  A  juJgn'^nt  rondereci  by  a  Justice  of  the  peaoe  npon  aloint  not* 
a^fUii^t  one  »r  t'.vi  mik.3rs,  the  other  h^ivin^  b3'dn  a  iton-re^ident  of^ 
anil  not  found  within,  the  oounty,  is  no  l>ar  to  a  aubsiequent  action 
up'm  it  Hi^ainMt  the  latter. 

Jndgment  aflirmecl. 

271.  Frederiitlc  Hoi tz  and  Elisabeth  Hoi tz  v.  James  Dick.  Error.  Re- 
served iu  the  DUtrict  Ck>urt  of  Richland  County. 

Okry,  J. 

1.  While  the  parents  of  a  married  woman  are  not  liable  in  damages 

wliere  they  have  encouras^ed  her  to  sep  ir.ite  from  lier  husband,  and 
sa{)p>rt3i  her  in  sudi  sepiration,  in  the  honest  belief  that  it  was 
necH»ary  for  her  prote'ttion,  the  appaaratices  seejnini;  to  indicate 
su'Oi  n«Hsesslty,  although  in  fact  there  was  no  ground  forsopariiiion*. 
and  no  aotuni  neccMsity  for  such  protection ;  yet  wliere  tlie  motive  i» 
noi  protecaion  to  the  wife,  but  malice  and  ill-will  toward  the  hoa- 
band,  an  action  may  be  maintained. 

2.  A  mirria{9  enter ji  inti  in  tliis  state  whentha  wife  is  less  than  six- 

teen years  of  age,  bioomas  irrevocable  by  cohabitation  at  the  tima 
ami  aftir  she  arr  vjs  at  th&t  a^i ;  aui  shi  miy  aUo  ratify  tlie  mar- 
riage, at  that  a^e,  in  other  ways,  as  by  lettt^ra  to  her  spouse,  nd- 
dressing  him  iis  her  husband  aud  signing  the  letters  by  her  christian 
and  by  his  surname. 

8.  Wnere  the  parties  to  a  marriage  in  this  state  hai  arriyed  at  the  com- 
m  m  1.1  w'  age  of  consent,  and  tliey  had  arrived  at  a  period 
wlien  tliey  were  m  tn  an*!  wom m,  the  parents  have  no 
authority  to  compel  a  separation,  in  opposition  to  the  winhea 
and  interefts  of  tlie  husband  and  wife,  on  tlie  sole  gronnd  that  such 
wife  had  not  arrive  I  at  tlie  age  of  sixteen  years  and  the  m  irriage  was 
without  the  parents*  consent;  and  where  such  separation  l^t caused 
by  her  parents,  not  for  her  protection,  but  silelv  to  gratify  their  feel- 
ing of  ill-will  and  hatred  toward  her  hasband,  he  may  maintain  an 
actiim  for  the  injury. 

4.  On  the  trial  of  an  lution  against  husband  and  wife,  for  inducing  tb» 
piiintitTs  wife  to  abandon  him,  in  whioli  the  ille^l  acts  are  charged 
to  have  been  done  by  the  female  defendant,  evidence  of  her  acts  is 
competent,  even  if  such  acts  were  unknown  to  ihe  husband  and  h* 
had  not  encouraged  her  to  commit  tlie m,  and  if  a  cause  of  action  ia 
proved,  both  are  liable. 

6.  Where  a  wife  has  sAp  ir  ited  from  her  husband  and  Is  living  with  her 
parents,  an  I  in  an  action  by  the  husband  against  such  parents,  the 
question  Is  wh^^ther  she  is  there  voluntarily  or  by  the  mUicious  in- 
terference of  the  parents,  evidence  Is  competent  to  show  that  tha 
parents  had,  after  suith  separation,  knowingly  encouraged  her  to  as- 
000  ate  w  th  disrt^putable  pers^ms. 

t.  A  wife  living  with  hjr  pirjats,  separate  from  her  husband,  and  the 
question  whether  she  Is  there  by  the  wrong  of  the  husband  or  th* 
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parents  being  on  trial  in  an  action  of  the  husband  against  the  pa- 
rents, letters  written  by  her,  darlnsr  such  separation,  In  which  she 
addresses  him -«s  her '*d8ar  husband,'*  are  oompstent  to  show  the 
condition  of  her  fedltngs  towards  him ;  and  the  hu^hnnd  Is  a  compe- 
tent witness  to  show  that  such  letters  are  In  the  hand-writing  of  his 
wifft. 

7.  A  witness  who  has  bsen  fully  examined  In  chief  and  cross -exam  in  ed» 
may  be  re-exHuiined  to  explain  the  sense  and  meanini;  of  any  ex- 
pre<«ion  used  in  cniss-examlnatinn ;  but  he  cannot  be  exnmlned 
as  to  new  mitter  not  referred  to  In  the  cross-examination,  as  to  which 
he  might  have  been  examined  in  chief.  Any  relaxation  of  the  rule 
is  but  an  exercise  of  dtaoretion,  and  not  reviewable. 

Judgment  affirmed. 

272.  John  M.  Binlchardt  v.  Johanna  B.  Freeborn.  Brror  to  the 
District  Court  of  Cuyahoga  County. 

Bt  thb  Coubt. 

Notices  to  liquor  dealers  nnder  the  act  of  1875  (72  Ohio  L.  85,  Rev.  Stauu 
i  i  4359,  436:)),  need  not  be  recorded  by  clerics  of  towiishl|is  and 
municipal  corporations.  A  tabular  statement,  showing  the  substance 
of  the  notices,  is  sufficient. 

Judgment  affirmed. 

990.  Tweed  v.  Sheer.  Brror  to  the  Qislrict  Court  of  Brown  County. 
Judgment  affirmed.    No  further  report. 

210.  Britton  v.  Robins  et.  a1.    Error.    Reserved  in  the  District  Court  of 
Ouerasey  County.    Judgment  reversed  and  cause  remanded.    No 
further  report. 

SIS.  Macneale  o.  Rosin.  Error  to  the  District  Court  of  Hamilton  County. 
Dismissed  for  want  of  prepartlon  under  Rule  4. 

S57  Robinson  v.  The  State.  Brror  to  the  District  Court  of  Clermont 
County.    Dismissed  for  defect  of  patties. 

MOTION  DOCKET. 

64.  The  State  ex  rel.    Freon  v.  The  Enterprise  Carriage  Manufacturing 

Co.     M  iiion  for  an  alternative  writ  of  mandamua^l 
JomraoN,  C.  J.    Nefff : 

1.  Mandamus  Is  not  the  proper  r^^medy  to  enforce  the  performance  of  a 

duty  imposed  upon  the  offinors  of  a  private  corporation  onicnnlxed  for 
profit  merely,  where  such  duty  is  not  speciftcHlly  enjoined  by  law,  and 
where  there  is  a  plain  and  adequate  remedy  either  at  law  or  in 
equity. 

2.  The  purohasAr  of  shares  in  such  a  corporatiofi,  where  the  incidental 

rights  of  a  stockholder  do  n'lt  dnpend  on  the  ownership  of  these  spe- 
cific nhares,  is  not  entitled  to  a  writ  of  mandamus  to  compel  their 
transfer. 

S.  The  fact  that  the  business  of  the  corporation  is  very  profitable,  thair.  j 
shares  of  stoek  have  no  known  market  value,  or  are  greitly  enhanced 
by  the  good  will  of  a  growing  business  will  not  vary  the  rule  where 
the  actual  value  is  aaoertainable  in  an  action  to  recover  damages. 

l^rll  refilled. 
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11.  Frmrifiis  V.  The  State.    Motion  for  leave  to  file  a  petition  in  error  to 

the  District  Oiiart  of  Butler  Cooutj.    Motion  overruled. 
SI.  TbeState  v.  Whotstone,  executor  etc.  Motion  for  leave  to  die  a  petition 

in  error  to  the  District  Court  of  Hamilton  County.    Motion  KranlM. 
48.  Sltanic  etaL  v.  Dowltt  et  aL    Motion  for  leave,  to  file  a  petition  in 

error  to  the  District  Court  of  Holmes  County.    Motion  granted. 
40.  Spaytli  v.  Raymer  et  al.    Motion  for  leave  to  (lie  a  petition  in  enor  . 

to  the  District  Court  of  Lucas  County.    Motion  overruled. 

50.  Day.Willlams  A  Co.,  v.  Pittsburgh,  Tonngntown  A  Chicago  Railroad 
0>.  Motion  to  take  cause  No.  75i,  Oenerjil  Docket,  out  of  its  order. 
Motion  granted. 

51.  Sharpless  A  Sons  v.  Legler,  Barlow  A  Co.  Motion  for  leave  to  (lie  » 
petition  in  ernir  to  tlie  Distriol  Court  of  Montgomery  County. 
M«»titm  overruled. 

68.  City  of  Lima  v.  The  IJma  Cemetery  Association.    Motion  to  tak» 

cause  No.  772,  General  Docket,  out  of  its  order.    Motion  granteil. 
60.  Wolf  V.  Thomas.    Motion  for  leave  to  (lie  a  petition  In  in  error  to  th» 

District  Court  of  Montgomery  County.    Motion  overruled. 
A5.  Hoffmim  et.  al.  v.  Baker.    Motion  for  leave  to  lllea  petition  in  error 

to  the  District  Court  of  darite  County.    Motion  granted.. 
60.  Lyie  v,  OaHter.    Motion  to  re-instote  cause  No.  218  on  the  Genend 

Docket.    Motion  granted. 
67.  Engelke  v.  City  of  Columbus.    Motion  for  leave  to  (lie  a  petition  in 

error  to  the  District  Court  ofi  Franklin  Cbuiity.    Motion  granted. 
Omss  up  to  No.  500  have  been  called  and  mirked  submitted  under  the 

rules.    They  will  be  reached  by  the  court  or  commission  at  an  early 

day.    Counsel  sbouid  see  thMt  tlioy  are  ready. 

ASSIONMKMTB  FOR  ORAL  ARQUMRIIT. 

Tkurmiaff^  March  18. 

22.  Harvey  P.  PlMtt  et  al.  v   The  Pennsylvania  Co.    Error  to  thm 

District  Cou  It  of  Lu«-aii  County. 
25.  Owen  Lynch  i>.  Tlie  Lake  Shore  A  Michigan  Southern  R'yOo» 
Error  to  the  District  Court  of  Lucas  County. 
Friday,  March  14. 

180.  Andrew  Jackson  et  si.  v.  Benjamin  F.  Brashear  et  al.    Error  to 

the  District  Court  of  Hamilton  County. 
081.  George  W.  Durgin,  Jr.,  et  al.  v.  Benjamin  F.  Brashear  etsL 
Brrnrto  the  District  Court  of  Hamilton  County. 
JMdny,  March2\. 

178.  Elisabeth  A.  Raymond  et  al.  v.  The  City  of  Cleveland.    Error 
tothe  District  Omrt  of  puyahf>ga  County. 

174.  Phomlz  Insursnoe  Co.  v.  Mary  B.  Sage.    Error  to  the  Dlstrifli 
Court  of  r«orain  County. 

175.  Martha  L.  Kelley  v,  J.  IE.  Hord,  administrator,  etc    Error  ta 
the  District  Court  of  Cuyahoga  County. 

N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  9  o'olook  a.  k^ 
local  time.  (c) 
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iVPBSMB  cov&T  ooiomsidv. 


Hov.  Moms  M.  Oeavobb,  iSkUi  Jmdgt. 


Mmm.  Qwamam  K.  Na««.  Hon.  FsAVKLni  J.  Dwkhas 

Hov.  OHAJUjn  D.  MAsm.  Hov.  Jobii  Mc9aout. 

TVecdby,  ^\B6?tiar^28, 1884. 

OXMARAX.  IKMTKBT. 

198.  Spenoe  v.  Union  Central  Life  Insaranoe  Company.  Brror  to  the 
District  Court  o/  Hamilton  Coanty. 

IfdCAUunr,  J. 

1.  Wliere  a  corporation  in  Its  petition  made  no  averment  of  its  oorpo* 
rate  tizisteiioe  and  no  objection  was  mnde  by  answer  or  otiierwiae 
niiiil  after  judionent  the  defect  was  waived., 

S.  The  pendeiic-y  of  an  action  on  a  promissory  note  secured  by  mortgage, 
to  bave  Uie  amount  due  on  tlie  note  found,  and  for  a  decree  for  the 
sale  of  the  propertj'  described  in  the  mortgage,  but  in  which  no 
personal  Judgment  was  demanded,  is  not  a  Liar  tf>  another  action 
npcm  the  note  against  the  maker  for  a  personal  Judgment. 

Judgment  af&rmed. 

IK.  Enoch  Higgins  V.  Joseph  Grove.  '  Brror  to  the  District  Court  oflCor* 
row  County. 

DlCKM AH,  J. 

1.  An  action  toj  recover  the  penalty  provided  for  in  section  4748  of  the 
Bevlsed  Statutes,  for  unnecessarily  obstructing  a  public  road  or  higft- 
way  by  a  fence,  may  be  maintained  before  a  Justice  of  the  peaoe,  nol 
only  by  the  trustees  of  tlie  township,  but  by  any  other  person  suing 
for  the  same,  the  lines  accruing  under  the  section  to  t>e  applied  by 
the  trustees  of  the  township  to  the  improvement  of  roads  and  high- 
ways therein. 

S.  No  action  can  be  maintained  to  recover  the  penalty  provided  for  by 
tliat  section,  unless  the  obstruction  therein  mentioned  amounts  to 
thesctuslhindranooorinoonvenisnoeof  travelers,  or  of  any  person 
pssNlng  along  or  npon>uch  mad  or  highway. 

Judgment  of  the  dlstrici  caourt  affirmed. 

UA.  Buekland  et  aL  f.  Rice  etal.  Brror  tothe  District  Court  of  Sandusky 
Ci>unty. 

KAb.r,  J. 

Whsn  a  trade-mark  contains  a  material  misleading  representation  a 
oourt  of  equity  will  not  protect  it. 

Judgment  reversed. 

45.  Fimt  National  Bank  of  Warren  v.  Hnrd's  Administrators.  Brror  to 
the  Disf  riot  Court  of  Knox  County. 

•mAVOKB,  C.  J. 

1.  Where  a  national  bank  is  In  Ikct  organised  ss  the  successor  of  j^  state 
bunk  with  the  consent  of  more  than  two>tblrds  of  the  stockholders, 
it  may  hold  and  own  assets  of  its  predecessor,  although  M/orm  it  wae 
organised  as  a  new  bank,  and  tlie  assets  wsre  trauisferrsd  to  it  a«  (^ 
by  sale  and  pniohase. 
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2.  After  a  mortgage  creditor  had,  in  two  actions,  obtained  deemea  for  sales 
oP  the  mortgaged  premises,  the  Judgment  debtor  died  testate.  The 
will  gHve  p<>%ver  to  tlie  executor  to  sell  landn  to  pay  debts.  The 
holder  of  the  decrees  and  the  executor  agreed  that  tlie  latter  iniglitsell 
the  mortgaged  lands  under  said  power— he  promising  lo  pay  SMid  de- 
crees in  full  out  of  the  proceeds,  or  out  of  t »ther  assets  of  the  estate  as 
preferred  claims.  The  executor  sold  the  lands  for  more  tlian  was 
due  under  the  decrees ;  paid  nothing  on  the  decrees ;  paid  out  and 
distributed  the  entire  esute  to  others  and  ded.  In  an  action  by  the 
holder  of  said  decrees  against  the  executor's  estate: 

Held:  1.  Said  agreement  in  effect  ^*  allowed"  the  decrees  as  Talid  claims 
against  the  estate  of  the  mortgage  debtor. 

2.  The  i.older  of  the  decrees  had  a  spe*  ide  interest  in  so  much  of  the  pur- 
chase money  received  by  the  executor  as  equaled  the  sum  due  on  the 
decrees;  and,  under  the  agreement,  held  a  like  interest  in  the  other 
assets  of  tiie  estate,  so  soon  as  the  executor  applied  said  purchase 
money  upon  other  debts. 

S.  So  soon  as  the  executor,  by  parting  with  those  assets  to  others,  made 
it  impossible  to  pay  said  deci  eea  out  of  his  testator's  estate,  he  became 
individually  liable  to  the  holder  of  said  decrees. 

4.  Such  act  by  the  executor  was  a  fraud  'ipon  the  holder  of  the  decrees^ 
and  no  statute  of  limitation  could  begin  to  run  in  his  favor  until 
said  creditor  had  notice  of  the  act. 

Judgment  of  district  court  reversed,  and  that  of  the  common  pleas  modi* 
tied,  by  striking  out  so  much  thereof  as  makes  it  a  preferred  claim. 

218.  H  trper  et  al  v.  Lackey,  Quardian.  Error  to  the  District  Court  of 
Greene  County. 

Bt  thb  Court. 

Ij.  held  a  note  made  by  B.,  which  was  secured  by  a  mortgage.  B.  became 
insolvent  and  made  an  assignment  for  the  benefit  of  his  creditors. 
After  the  assignees  had  sold  tlie  mortgaged  premises,  'h.  pres<^nted 
to  tiiemJor allowance,  a  copy  of  the  note  with  an  affidavit  setting 
fi>rth  tiie  mortgage  lien  which  he  claimed  on  the  land.  The  as- 
signees rejected  the  same  **  as  a  valid  claim  or  lien."  Within  thirty 
days  thereafter  Issued  on  the  Uftteand  recovered  judgment  **  against 
said  asslgneesthat  they  allow  said  claim  in  the  settlement  of  their 
said  trust  '*  to  an  amount  stated.  The  pn>ceeds  of  tlie  mortgaged 
premises  remained  in  tiie  possession  of  the  assignees,  and  L.  de- 
manded payment  of  said  judgment  out  of  said  proceeds.  The  as- 
signees refused  to  pay  and  L.  $(ucd  to  euiorce  his  right  tn  sucli  pri- 
ority. The  sKsignees  answered  setting  up  his  failure  to  Kue**ou  the 
mortgage  within  thirty  days  after  the  rejection  of  his  claim." 

Held  :    Under  tlie  facts  stated  this  was  no  defense. 

Judgment  affirmed. 

223.  HnfTmire  v.  Cunard.  Error  to  the  District  Court  of  Morrow 
County. 

Bt  rRB  Court. 

A  case  was  referred  by  the  court  of  common  pleas  to  a  special  *maater 
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oommiaiiioner  to  Uk<«teatiinony»  hear  the  cause,  and  **  report  the 
te*«tiinony  thereon  with  his  oonolusion  of  law  an«1  fact  thereon.'' 
The  master  nrnde  a  fomiHl  report  of  hie  oondaslons  of  law  and  fact, 
and  in  aald  report  staled  ^*  the  evidence  is  all  in  writing  and  re- 
tnrnfd  herewith."  Bxeeptiona  to  the  report  were  filed  and  ovor- 
mled,  and  Judgment  rendered  in  accordance  with  the  findings.  The 
ezcvptinns  concluded  with  a  prayer  that  the  report  be  set  aside,  but 
no  fitrmal  motion  for  a  new  trial  was  made,  and  no  bill  of  exceptions 
taken.  HeUL:  The  exceptions  and  prayer  were  in  efftfct  a  motion  for 
a  new  trial,  hut  the  testimony  formed  no  part  of  the  reciord.  As  no 
bill  of  exceptions  presenting  all  the  testimony  was  taken,  this  court 
cannot  consider  an  objection,  that  the  findings  of  the  master  were 
not  supported  by  the  evidence.  It  so  happens  In  this  cai«e,  that  if  we 
could  consider  such  an  oljection,  the  Judgment  below  would  be— as 
it  Is, 
Aillrmed. 

75.  Plnck,  administratrix,  etc.  v.  C.  H.  A  D.  R.  R.  Oo.  Error  to  the  Dis- 
trict Court  of  Miami  County. 

It  doee  not  ctlearly  appear  that  the  district  court  erred  in  granting  a  new 
triaL    Judgment  affirmed.    No  further  report* 

79.  Winchell  v.  Frost.      Error  to  the  District  Court  of  Portsge  County. 

Jndgmen  t  affi  rmed.    No  further  report. 

US.  Rawsna  et.  al.  v.  Bogen  et.  aL  Error  to  the  District  Court  of  Ham- 
ilton County.    Judgment  affirmed.    No  report. 

14S.  M.  M.  M.  Ins.  Co.  v.  Doerfler.  Error  to  the  District  Court  of  Cuya- 
hoga County.    Judgment  affirmed.    No  report. 

191.  Jordan  et.  al.  v.  Jordan.  Error  to  the  District  Court  o'  Cuyahoga 
County.  John's  conduct  made  the  sale  his  own.  Jp.dgmeiit  affirmed. 
No  report. 

199.  Albery  V.  Roberts.  Error  to  the  District  Court  of  Mercer  County. 
Judgment  affirmed.    No  report. 

JOl.  Ben  I  ley  A  Sprague  v.  Rudge.  Error  to  the  District  Court  Mahoning 
County.  Judgment  affirmed.    No  report. 

m.  Blimey  v.  Stalil.  Error  to  the  District  Court  of  Erie  County. 
Jndirment  affirmed.    No  report. 

116.  Curtis,  administrator,  etc,  v,  Gregory.  Error  to  the  District  Court 
of  iClinton  County.  Even  If  the  legacy  wa<i  Intended  as  payment  of 
her  claim,  Martha  was  not  bound  to  accept  it.  The  record  shows  no 
payment  or  acceptance.    Judgment  affirmed.    No  report. 

J21.  Tenny  et  al.  v.  Pearson.  Error  to  the  District  <>>urt  of  Miami 
County.    Dismissed  for  want  of  preparation. 

129.  HIgglns  V.  Orove.  Error  to  the  District  Court  of  Morrow  County. 
Judgment  affirmed.    No  report. 

190.  Ed-n  Park,  Walnut  Hills  and  Avondale  Railroad  Co.  v.  Walnut 
Hills  snd  Cincinnati  Street  Railroad  Co.  et  al.  Error  to  the  District 
Court  of  Hamilton  County.  Settled  and  dismissed  at  costs  of  plaintiff 
in  error. 
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MOnON  DOOKKT. 

8.  Pierce  et  al.  v.  First  National  Bank  of  Delaware.  Motion  to  amend 
tlie  reof>rd  by  strilcing  out  the  bill  of  exceptions  in  cause  Nu.  202^ 
General  Docket.  Tliis  court  has  no  power  to  amend  the  record  of 
the  common  pleas  court.    Motion  overruled. 

9.  The  City  of  Toledo  v.  Cone.  Motion  to  reinstate  cause  No.  149,  Qen- 
eral  Docket.    Motion  granted. 

10.  McComb  V.  Stewart.  Motion  to  dismiss  cause  No.  285.  Overruled 
and  condition ai  order  for  revivor  granted. 

11.  The  City  of  Youngstown  v.  Montgomery.  Motion  for  leave  to  file  ob* 
Jections  to  the  amended  petition  of  J.  S.  Montgomery,  in  cause  No. 
293,  General  Docket. 

This  court  cannot  change  the  record  of  the  common  pleas  or  allow  the 
filing  here  of  pleadings  tliat  might  have  be^n  filed  in  the  case  wliile 
in  that  court,  but  were  not.    Motion  overruled. 

ASBIONMSKTB  FOR  OBAJL  ABOUMXHT 

Wednesday^  March  12. 

189.  Zimmerman  v.  Zimmerman. 

200.  Uausuer  v.  Cummings. 
Wedne9ilay,  AfarcA  19. 

116.  Ruiherfordv.  Brachman. 

117.  Harbine  v.  Bank  of  Xenia. 
Wedvesday,  March  25, 

129.  K  dk  O.  K.  R.  Co.  v.  Holgate. 

159.  B.  A  O.  R.  R.  Co.  v,  Gibson. 
Wtdncadtiy^  April  9. 

144.  Brainerd  et  al.  v,  Elwell. 

145.  Brainerd  et  al.  v,  Moulton. 
Wednciday,  April  16. 

187.  Ohio  Valley  Insurance  Company  v.  Kirk  et  al. 
140.  L.  8.  A  M.  S.  R*y  Co.  v.  Gates,  administrator,  etc 

Wednesday,  April  28. 

160.  McGilL,  executor  v.  Williamson. 
178.  Harvey  et  al.  v.  Gardner  et  al.- 

Wednesday ^  April  30. 

188.  Clermont  v.  Irish  Building  Association. 

194.  Castle  v.  Knsign. 
Wednesday ^  M*iy  7. 

195.  Burt  et  al.  v.  Wilcox  Silver  Plate  Co. 
206.  Peckham  Iron  Co.  v.  Harper  et  al. 

Wednesday,  May  14. 

20K.  Keys  v.  Jacob  D.  Cox  et  al. 

214.  Layman  et  al.  v,  Cunningham  et  al. 

.All  cases  up  to  No.  825  ^re  called  and  should  be  ready  as  reached,  un- 
less ftirther  time  be  granted  for  cause  on  applioa^on.  Sessions  begin  al 
9  o'clock  A.  M.  (oo) 
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DICfEST  OF  CASES. 


kimMMtmbOft^Jliffhtto  (he  Bank  Acroitnt  of  Former  Affministrator,^ 
A.  deposited  money  with  a  biiiikMsaiiihlnistratoror  il/sesUte.  A.  died 
mnd  tbe  adaiiai:itrAtor  de  bonis  /ion  of  B.'8  estate  «1rew  tlie  b  ilanoe  of  the 
aoooaiit  out  of  tbe  bank.  Heltl,  on  a  suit  by  the  adiiilnistrat4)ni  of  A» 
micain<ftt  tlie  bank,  that  tlie  bank  should  not  li  ive  paid  the  money  to  the 
admin iHtrator  de  bonis  ttok,  SUij/maker  v.  Bctnk.  P.  Sup.  Ct.,  Oct.  1, 1883 
41  Leg.  Int.  85. 


AgSMVj—To  make  Note— Authority  to  TViy.— Mere  authority  to  execute 
a  pn>mi8S«iry  note  for  another  dot's  not  include  authoriiy  to  iiay  the.note 
atmatuniy.    Lunmy  v.  Wiee.    Cal.  Sup.  Ct.    Dec  29,  1883.    17  Hep.  ^34. 


Tire  JjUQimnio^—l^ir/eUttre—Tit/e—Cftavffee  of  Ltterrst  Beiwcen  Partners^ 
— ^An  insumnfe  policy,  which  was  it*8ued  on  cert^iin  partnership  property, 
WMM  conditi«ined  to  become  void  **ir  the  said  property  sliall  Lie  sold,*' 
without  tlie  written  assent  of  the  company.  Belore  tlie  expiration  of 
the  policy,  one  partner  bouglit  out  his  copartner  and  gave  him  a  mort- 
gage hack.  JUeld^  that  the  con'iition  of  the  policy  was  not  thereby 
broken^  Changes  letween'  tlie  partners  in  the  relative  amounts  or  in 
the  nature  of  their  respective  intercstsdu  not  fall  within  the  fair  meaning 
of  the  words  used.  Powtra  v.  Insurance  Co,  Mass.  Sup.  Jnd.  Ct.,  Nov» 
1883.    17  Rep.  245. 

ForsslosBrt — Description  of  Properly,^!.  A  decree  of 'foreclosure  should 
direct  a  sale  oi'  the  particular  estate  or  interest  of  the  mortgiigor  in  the 
mortgaged  premises,  »s  the  sami*  has  been  ilescribed  in  the  mortgage* 
If  such  decree  diretrta  the  sale  of  any  greater  or  less  estate  than  tliat  sa 
deB«-ribed,  it  is  erroneous  and  should  becorrected  on  motion.  2.  A  decree 
of  foreclosure  which  directs  the  Siile  of  sU  the  interest  whicli  the  mort- 
gagor had  in  the  premises  describeti  In  the  mortgnge  on  the  dute  wlien 
the  same  was  given,  is  erroneous  where  tlie  mortgage  described  the 
estate  mortgaiged  as  an  ^*  undivided  fourth  interest,  being  all  the  inter- 
est whioli  the  mortgiigor  owns."  Schwartz  v.  Falm,  Cal.  Sup.  Ct.,  Feb^ 
12,1884.    1  West  Coast  Rep.  852. 


ll^TTVSiife—Oonsent—CohibitationSviilenee.—l,  An  actunl  crrrmony 
of  marriuge  is  not  essential  to  entMblish  the  relation  of  husband  and 
wife;  it  1»  sufficient  that  the  parties,  no  inipedimentii  exisiini^,  consent 
to  talce  eacii  other  as  hnsbnnd  and  wife,  and  ctthabit  togetiier  as  such. 
-2.  A  finding  that  a  man  and  woman  lived  together  for  twenty  years  and 
bail  tliirteen  children,  is  equivnlent  to  a  finding  of  the  fact  of  marriage.. 
Up<m  doubtful  facts  the  court  ought  to  pre»umo  a  lawful  man  iiige^ 
rather  than  a  notorious  fict  of  imnioraUty.  l*eet  v.  PeeU  Mich.  Sup.  Ct.» 
Jan.  28. 1884.    2f .  W.  Rep.  220. 
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T\Ttn.9Hhi^^Oi>iUrciet—Fower  of  Merrily  o/ i\ir<fter«.— ^ve  pennns 
agrecHi  to  cat  and  pack,  for  sale,  a  quantity  of  foe,  and  after  decluciinK  mil 
expenaerfrom  the  proceeds  of  sale,  to  divide  liie  n^idoe  in  equal  aharea. 
Heldf  1.  The  agreement  created  a  copartnership  between  the  parties. 
3.  A  m  \|ority  of  ihe  membens  of  the  partnership  can  make  a  valid  sals 
of  the  property  belnngiug  to  the  firm  without  the  consent  of  the  minora 
iiy,  when  there  Is  no  Araudulent  combination  to  injure  or  oppress  the 
minority.  AtapUar.  S/froffue,  Maine  Sup.  Jud.  Ct.,  Dec  27,  1888.  17 
Bep.248. 

ProBiiiery  HoU^Demand—AbamU  Joint  Makers—Where  a  Joint  maker 
of  a  promissory  note  at  itseziwution  and  maturity  does  not  reside  in  thm 
state  where  payment  is  to  be  made,  presentment  as  to  liim  is  excused. 
iMntng  ▼.  Wise.    OaL  Sup.  CL,  Dea  29, 1883.    17  Rep.  234. 

TxemlBytj—^UahUe  of  LitnUaUonfh^FVnudtdeiU  Ckmceedment  qf  Cktuae  qf 
^eeioa.— When  a  plaintiff  has  knowledice  in  time  tliat  a  cause  of  action 
oxiats,  he  Is  thereby  put  upon  inquiry  as  to  the  ahidunt  of  the  daim,  the 
time  and  manner  of  itsall'^ged  payment,  and  of  all  material  circum- 
stances connected  with  the  tranaaction.  If  be  neglect  such  inquiry,  be 
oannot  set  up  ftrandulent  concealment  of  the  cause  of  action  as  a  reply  to 
ihe  plea  of  the  statute  of  limitations.  Sankejf  ▼.  MeEU»^.  Pa.  Sup.  Ct, 
KoT.  15, 1883.  41  Leg.  Int.  85. 

^%\\t9%i-'l^egligenceSoidenee,—U  Where  defendants*  railway  can 
hai  b  le  I  ov  irturnei  n)ar  the  sidi  '»f  a  highway  crossing  the  track,  and 
ihe  plaintiff  *s  horse  had  been  frightened  by  them  the  day  after,  it  was 
orror  to  permit  the  plaintiff  to  sliow  that  the  cars  were  not  removed  for 
several  dayn  afterwardii.  The  inquiry  ahould  be  limlte<l  to  the  time  of 
tha  pliinUtf^a  Injure.  Na^inct  of  rem>vlng  after  that  time  could  not 
have  caused  hts  injury.  2.  In  such  a  rase  it  was  error  to  admit  evidence 
in  re^iri  to  thi  ciiaricter  of  the  crowing  as  respects  danger  If  a  horse 
should  io ire  at  an  obitrutstlon.  The  defendint  company  were  not  rs- 
sp^n^ibla  for  the  condition  of  the  turnpike  road.  8.  It  wa^  error  for  the 
court  toiiistructtlielury** that  the  defendant  waa  in  law  bound  to  be 
possessed  of  the  proper  appliances  by  which  it  could  at  once  remove^he 
overturned  cars,  if  their  poaition  was  an  obHtruction  to  the  hlirhway  or 
dangerous  to  pars'ms  p«ssin!{  by.  *  *  *  *  Tiiat  if  tlie  company  suf- 
fered its  cars  to  remain  In  that  upturned  position,  it  was  guilty  of  culpa- 
ble n3fli^enc3.*'  Tae  jury  a  lonii  have  bjen  I'latructed  that  thedefend- 
snt  wisetitiUad  to  a  rea^mible  time,  under  all  the  circumstances,  to 
rem  ivd  thi  ob»truutlon.  4.  A  m  in  U  a?  munh  bound  to  avoid  a  known 
4anger  tm  a  public  hi^hw  ly  as  anywhere  el<ie,  and  if  he  voluntarily  and 
unnioa^sjtrily  take^i  the  risk  he  is  priMsluded  from  recovery.  BaUroad 
Co.  V.  Tajftor,    Pa.  Sup.  Ct.,  January  7, 18^4.    41  Leg.  Int.  84. 


Banday  Lkwe— Riff ht  to  Beeotfer/or  Ii^urieM  on  Sunday. — ^The  fact  that  s 
person  injured  on  a  street  railway  was  traveling  for  pleasure  on  Sunday, 
^oes  not  affect  his  right  to  recover.  KnowlUm  v.  MUwaMko§  OUy  By.  Oto. 
Wis.  Sup.  Ct.,  Jan.  8, 1884.    18  N.  W.  Rep.  17. 


THE 

OHIO   LAW   JOURNAL, 


Vol..  Y.  CoiiUimus,  O.,  Mabch  8,  1884.  No.  4. 


REPOBTED    CASES. 


TBBnrxpnov  as  to  which  07  two  nivs  07  samb  irm  gayx 

PBOMI88OBY  HtTE-SECOllSABT  EVIDIXCS  TO  IBOVB 
C0HTBHT8  OF  BOOBS  OB  ACCOUBT. 

{Ohio  Supreme  Coui-t  CommiMion,    February  6, 18IS4.) 

FosDicK  V.  Van  Horn. 

1.  If  there  are  two  firms  of  the  same  name  in  the  Mime  rommonity,  each 
consist!  11}^  of  the  same  persons,  but  eiich  engaged  in  clifl'erent  kinds 
of  business,  one  of  wliich  onitains  a  dormant  partner  and  the  ntlier 
does  not,  and  suit  is  bmuglit  on  a  pmmissory  note  fcr  borni^ved 
monoy  bearing  the  signature  of  ihe  common  firm  name,  tlie  pre- 
sumption is,  tliat  it  is  the  note  of  the  firm  not  containing  the  dor- 
nmnt  partner. 

X  The  plaintiff,  to  recover  against  the  dormant  partner,  muf»t  proTe, 
eitlier,  that  the  mcmey  for  wliich  the  note  whs  given,  wasboriowed 
on  the  creditT  of  the  firm  in  wiiicli  the  dormant  partner  was  inter- 
ested, or,  tliat  when  obtained  it  was  uned  In  the  bui^i  ness  ol  or  for  the 
benefit  of  that  firm ;  and  the  fact  that  the  mOl^ey  wss  boirowrd  on 
the  credit  of  that  firm,  m««y  be  proved  by  represfntaiiona  to  tliat 
effect  made  by  the  ostensible  pArtners  at  the  time  of  the  transaction, 
or  it  may  l>e  proved  by  Hrc-umsiancea. 

S.  Secondary  evidence  is  admissible  to  prove,  that  books  of  account  do 
not  contain  certain  entries,  the  books  being  out  of  the  state,  and 
beyond  the  Jurisdictltm  of  the  court. 

Error  to  the  District  Court  of  Hamilton  County. 

The  executors  of  the  last  will  and  testament  of  Samuel  Poo- 
dick,  who  deceased  since  the  filing  of  the  petition  in  error, 
seek  to  reverFe  the  judgment  of  the  District  Court  of  Hamilton 
County,  which 4iffirmed  a  judgment  of  the  court  of  common 
pleas,  of  said  county,  wherein  Cornelius  Van  Horn  wasplaintiffi 
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and  Samuel  Fof^lick  and  Levin  B.  Lewis,  survivinR  partners 
of  the  firm  of  Lewis  &  Eichelberger,  were  defendants. 

Cornelius  Vfin  Horn,  plaintiff,  in  his  petition,  which  was 
filed  June  9, 1875,  alleges,  that  on  the  twenty-first  day  of  March 
1868,  the  said  defendants.  Levin  B.  Lewis,  and  Samuel  Fcis- 
dick,  and  one  William  Eichelberger  (deceased)  were  partners 
in  business  in  the  city  of  Lawrenceburgh,  in  Indiana,  and  had 
been  partners  there  in  the  flouring  mill  business  for  many 
years  before  that  time,  and  continued  so  in  partnership  for  a 
long  time  after  that  date. 

That  on  the  twenty-first  of  March  1868,  tho  jsaid  defendants, 
by  their  partnersliip  name  and  style  of  Lewis  &  Eichelberger, 
at  said  Lawrenceburgh,  made,  executed  and  delivered  to  baid 
plaintiff,  their  certain  promissory  note,  whereby  they  promised 
to  pay  to  the  order  of  said  plaintiff  on  demand,  after  said 
date,  the  sum  of  $1,000,  with  ten  per  teni.  interest  thereon, 
for  value  received,  without  any  relief  from  valuation  or  ap- 
praisement laws. 

The  defenda.it,  Samuel  Fosdick,  in  his  answer,  avers  that 
be  never  heard  of  the  claim  upon  the  note  sued  on  until  May 
1, 1875,  when  plaintiff  presented  it  to  him.  In  his  answers  to 
interrogatories,  as  well  as  in  his  answer,  he  expressly  denies 
that  he  was  a  partner  in  the  firm  of  Lewis  &  Eichelberger  at 
the  time  the  note  sued  on  was  given;  and  in  his  answers  to 
interrogatories,  says,  that  the  contract  he  had  with  that  firm 
was  not  intended  to  make  him  a  partner.  The  issues  thus 
made  up,  were  tried  by  the  court,  and  found  in  favur  of  the 
plaintiff,  and  Samuel  Fosdick  was  adjudged  liable  to  the 
plaintiff  on  the  note  of  Lewis  A  Eichelberger,  in  the  sum  of 
$975.53. 

A  motion  for  a  new  trial  was  duly  filed,  assigning  for 
grounds : 

1.  That  the  finding  and  judgment  of  the  court  is  not  sus- 
tained  by  sufficient  evidence. 

2.  That  the  finding  and  judgment  upon  the  evidence  is 
contrary  to  law. 

3.  That  the  court  erred  at  the  trial  of  the  cause  in  excluding 
evidence  offered  by  defendant. 

4.  That  the  court  erred  at  the  trial  of  the  cause  in  admit- 
ting testimony  objected  toby  defendant. 
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Upon  the  oyerrnling  of  this  motion,  a  full  hill  of  eziception^ 
containing  all  the  testimony  was  taken  by  the  pUintiff  i|^ 
error,  Samuel  Fosdick. 

The  remaining  facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

ataOo  A  EUtredge,  for  plaintiff  in  error. 

A.  Brower^  for  defendant  in  error. 

DiCKMAN,  J.  Prior  to  the  year  1848,  L.  B.  Lewis  and  Wil- 
lifim  Eichelberger,  under  the  6rm  name  of  Lewis  &  Eichel- 
berger,  had  been  partners  in  the  flouring  mill  business  in  the 
town  of  Lawrenceburgh,  Indiana,  and  in  July  of  that  year 
9amuel  Fosdick,  the  plaintiff  in  error,  came  into  the  firm  as  a 
dormant  partner.  He  continued  his  relations  with  the  firm  as 
dormant  partner,  having  a  one-third  interest  in  the  concern, 
until  September  17, 1868,  when  his  connection  with  the  firm  was 
dissolved,  and  notice  of  the  dissolution  wss  published  in  a 
Lawrenceburgh  newspaper.  Fosdick  resided.in  Cincinnati, 
and  there  managed  the  financial  affairs  of  the  firm,  and  by 
accepting  its  drafts,  making  sales  of  flour,  and  raising  the 
requisite  fands  for  carrying  on  the  business,  rendered  unnece^ 
sary  the  borrowing  of  money  in  Lawrenceburgh.  With  the 
exception  of  a  Yew  bank  officers  and  directors  in  that  town, 
yery  few  if  any,  of  the  residents  appear  to  have  known  that 
he  had  any  interest  in  the  firm  of  Lewis  &  Eichelberger.  In 
addition  to  the  business  of  manufacturing  flour,  L.  B.  Lewis 
and  William  Eichelberger,  under  the  same  firm  name  of 
Lewis  A  Eichelberger,  were  engaged  in  Lawrenceburgh  in 
other  branches  of  business — in  prosecuting  other  enterprises — 
in  which  Fosdick  was  in  no  manner  interested.  As  a  firm 
engaged  in  other  than  the  flouring  mill  business,  they  were 
paying  out  on  an  average  about  one  thousand  dollars  daily; 
and  relying  upon  their  reputation  for  solvency,  people  were 
in  the  habit  of  depositing  money  with  them  on  interest,  with- 
out  reference  to  the  use  to  which  it  was  to  be  applied,  and  for 
which  they  were  accustomed  to  give  their  notes  signed  in  the 
firm  name  of  Lewis  A  Eichelberfi^er.  Among  those  who  had 
loaned  the  firm  money  was  the  defendant  in  error,  Cornelius 
Van  Horn.  It  is  not  manifest  that  he  had  any  knowledge  of 
Fusdick's  interest  in  the  copartnership  of  Lewis  A  Eichel- 
berger, when,  on  the  twenty-first  of  March,  1868,  he  made  the 
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loaa  and  took  from  Lewis  the  note  executed  in  the  name  of 
that  firm.  But,  we  are  satisfied  from  the  testimon}^  that  the 
money  loaned  by  him  was  never  used  in  the  flouring  milt 
business  of  Lewis  &  Eichelberger,  and  that  Fosdick  never  de- 
rived any  benefit  from  it  whatever. 

The  material  question  however  arises,  Did  Lewis  &  Eichel- 
berger borrow  the  money  from  Van  Horn  upon  the  credit  of 
the  firm  in  which  Fosdick  was  a  dormant  partner?  At  the 
time  of  the  loan,  Van  Horn,  in  common  with  those  who  had 
monetary  dealings  with  Lewis  &  Eichelberger  not  connected 
with  their  flouring  mfll  business,  might  be  presumed  to  know 
that  they  could  not  carry  on  their  milling  business  without  a 
supply  of  wheat.  But  at  the  time  of  the  transaction,  when 
the  money  passed  and  the  note  was  made,  Lewis  said 
nothing  as  to  the  use  or  purpose  for  which  be  wanted  the 
money.  He  did  not  then  represent  to  Van  Horn  or  any  one 
else  that  he  was  borrowing  the  money  on  the  credit  of  Lewis 
ft  Eichelberger,  as  copartners  in  the  flo'^ring  mill  business; 
nor  does  it  appear  that  he  represented  Fosdick  to  be  a  mem- 
ber of  the  firm.  The  only  conversation  on  the  occa.^ion  seems 
to  have  been  in  regard  to  the  time  the  paper  should  run,  and 
the  rate  of  interest  to  be  paid.  The  testimony  as  to  an  alleged 
statement  of  Lewis,  on  the  day  of  the  transaction  or  the  day 
before,  that  he  wanted  the  money  borrowed  from  Van  Horn 
for  the  purpose  of  buying  wheat,  is  too  contradictory  to  sustain 
a  reliable  opinion.  The  fact  that  Van  Horn  loaned  the  money 
in  the  office  at  the  mill,  cannot  place  him  upon  a  footing  dif- 
ferent from  that  of  others,  who  with  full  knowledge  of  the 
milling  business- carried  on  by  the  firm,  loaned  their  money 
to  Lewis  &  Eichelberger  to  be  used  in  enterprises  outside  the 
flouring  mill  business.  We  need  not  inquire  what  firm  of 
Lewis  &  Eichelberger  it  was  to  which  Van  Horn  suppo.^ed 
be  was  making  the  loan,  except  so  far  as  we  have  evidence  of 
his  acts  and  declarations.  But,  certain  it  is,  that  while  notice 
of  the  dissolution  of  the  firm  in  which  Fosdick  had  been  a 
dormant  partner  and  of  the  fact  of  his  interest  in  the  milling 
husiness,  w<is  published  in  a  newspaper  in  Lawrenceburgh — 
the  residence  of  Van  Horn — as  fiir  back  as  S-ptember,  1868, 
be  did  not  see  fit  to  assert  his  claim  ngainst  Fosdick  until  the 
year  1875.    Until  Van  Horn  called  upon  him  shortly  before 
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the  comniencement  of  this  suit,  Fosdic]^  had  never  heard  of 
the  loaa  ia  question.  At  the  time  of  the  transaction,  LewiB 
did  nothing  and  said  nothing  from  which  coald  be  inferred 
an  intention  to  borrow  the  money  on  the  credit  of  Lewis, 
Xichelberger  &  Fosdick.  Van  Horn^s  previous  dealings  furnish 
no  satisfactory  proof  of  such  intention.  He  may  have  pre- 
viously lent  money  to  the  firm,  but  there  is  a  failure  of  proof 
that  it  was  loaned  for  the  purchase  of  wheat,  especially  in 
view  of  the  fact,  that  the  funds  for  buying  wheat  and  running 
the  mill  were  raided  by  Fosdick  as  the  financier  of  the  concern. 
The  liability  of  dormant  partners  to  the  creditors  of  the  firm 
is  determinable  by  well  settled  legal  principles.  Those  who 
jointly  participate  in  the  profits  of  business  ostensibly  carried 
on  by  another  for  his  sole  use  and  benefit,  are  eqjially  liable, 
when  discovered,  with  the  ostensible  owner,  to  all  creditors  of 
the  concern  whose  debts  were  contracted  during  the  time  of 
euch  participation.  Bigdow  et  al  v.  EUiot,  1  Clifford,  C.  0.  28. 
According  to  the  weight  of  judicial  authority,  where  a  part- 
nership of  two  persons  is  carried  on  in  the  name  of  one  partner 
only,  and  he  gives  a  note  for  borrowed  money  in  his  individual 
name,  the  firm  is  not  bound  thereby,  unless  it  is  proved  that 
the  money  for  which  the  note  was  given  was  borrowed  on  the 
credit  of  the  partnership,  or  was  us^d  in  the  business  or  for 
the  benefit  of  the  partnership.  The  presumption  is,  that  the 
debt  is  the  debt  of  the  individual  in  whose  name  the  obliga- 
tion is  made,  if  at  the  time,  he  is  carry  i  ng  on  busi  ness  separate 
from  Iho  business  of  the  firm  of  which  he  is  a  member.  If, 
therefore,  the  holder  of  the  note  would  bind  the  dormant 
partner,  he  must  prove  something  more  than  that  he  was  a 
partner *in  business  with  the  maker  of  the  note.  He  must 
)>rove  that  the  money  was  borrowed  on  the  credit  of  the  firm, 
or  that  it  went  to  the  benefit  of  the  firm ;  but  the  fact  that  it 
was  borrowed  on  the  credit  of  the  firm,  may  be  proved  by  the 
representations  of  the  maker  of  the  note  at  the  time  of  the 
transaction,  or  bv  circumstances.     17.  S.  Bank  v.  Binnry  dat^ 

5  MiUton,  176 ;  Manufactaren  and  Meclmnics  Bank  v.   Winship^ 

6  Pick.  11 ;  OUpfmnt  v.  Matthemf  16  Barb.  608 ;  Nalional  Bank 
of  Chemung  v.  Ingraham^  68  Barb.  290 ;  Etheritlge  v.  Binney,  0 
Pick.  272;  Yorkshire  Baulking  Co.  v.  Beatean,  Brit.  L.  R.  6  C.  P. 
Div.  10». 
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These  principles  find  an  anulogous  application,  where  in 
(be  same  community  there  are  two  firms  of  the  same  name, 
each  oonsiHtiiig  of  the  same  pen-ons,  but  each  engaged  in  dif> 
ferent  kinds  of  business,  one  of  which  contains  a  dormant 
partner  and  the  other  does  not.  If  suit  is  brought  on  a 
promissory  note  for  borrowed  money  bearing  the  signature  of 
the  common  firm  name,  the  presumption  is  that  it  is  the  note 
of  the  firm  not  containing  the  dormant  partner.  The  plaiint- 
iff  ta  recover  against  the  dormant  partner,  must  prove  either 
that  the  con8ideration  of  the  note  was  obtained  on  the  credit 
of  the  firm  in  whichi  the  dormant  partner  wqs  interested,  or- 
that  it  inured  to  the  benefit  of  that  firm.  That  it  was  upon 
the  credit  of  that  firm  that  the  money  was  borrowed,  may  be 
proved  by  the  declarations  to  that  efiect  of  the  ostensible  part- 
ners at  the  lime  of  the  loan,  or  it  may  be  proved  by  circum^ 
stances.  As  said  by  Thesiqeb,  L.  J.,  in  YarkMre  Banking  Ok 
y.  Beataon^  stipm.  '*  When  once  it  is  established  that  a  name 
common  to  aiirm  and  an  individual  member  of  it  has  been 
put  to  a  bill  as  a  name  of  the  fiim,  there  is  no  diffeience  be* 
tween  the  liability  of  partners  carrying  on  business  in  such  a 
name,  and  the  liability  of  partners  carrying  on  business  in  a 
name  which  bears  in  itself  the  stamp  and  evidence  of  a  part-- 
nenhip."  If  one  holds  on  obligation  that  bears  the  signature 
of  a  firm  purporting  to  embrace  the  names  of  all  its  members^ 
it  may  reasonably  be  presumed,  from  the  face  of  the  instru- 
qnent  itself,  that  he  is  dealing  with  the  persons  whose  names 
appear  thereon,  and  not  with  another  firm  of  the  same  name 
in  which  a  dormant  partner  is  interested.  If  there  is  such  an* 
other  firm,  it  is  open  to  the  holder  of  the  instrument  upon 
discovering  the  dormant  partner,  to  show  by  the  circumstancee 
of  the  case  as  well  as  by  the  declarations  of  the  other  par* 
ties,  that  the  transaction  rested  upon  the  creditof  that  firm, or 
(hat  such  firm  received  the  benefit  of  the  transaction. 

The  liability  of  a  dor:iiant  piirtner  growsoutof  the  princi* 
pie,  that  by  takinga  piirt  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts.  Waugh  v.  Qirvert  2  H* 
Blacik,  247.  But  this  principle  can  have  no  force  where.it  ie- 
shown,  that  one  cliiiming  to  be  a  creditor  has  not  contracted 
npon  the  credit  of  the  firm  having  the  dormant  partner,  and 
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Hio  property  or  money  advanced  by  such  alleged  creditor  has 
not  gone  into  the  bnainewofthe  firm,  or  inured  to  the  benefit 
of  the  dormant  partner.  As  to  putting  property  into  thecon* 
oern,  and  thereby  inducing  otiiers  to  attract  with  his  co» 
partners  upon  the  faith  that  they  are  the  sole  owners  of  the 
propertv,  the  dormant  partner  is  to  be  regarded  as  doing  no 
more  than  a  creditor  who  lends  his  money  or  sells  his 
g«ids  to  the  firm.  There  is  great  force  in  the  hingua^e  of 
the  court  in  Banking  Co.  v.  Beatiton^  supra.  **In  actions 
founded  upon  purely  per^tnal  contracts,  the  law  does  not  reo» 
ognizs  the  mere  moral  right  which  the  credittir  mtiy  attempt* 
to  assert  against  one  person  in  conpcquence  of  his  having  in* 
trusted  to  another  pn>per(y,  in  the  belief  of  his  ownership  of 
which,  the  creditor  may  have  contracted  with  him ;  in  other 
words,  in  a  case  like  the  present,  there  is  no  conduct  On  the 
part  of  the  dormant  partner,  which  makes  it  inequitable  on 
bis  part  to  deny  or  estops  him  from  denying  his  liability  upon 
a  contract  to  which  he  was  in  fact  no  party,  from  which  he 
has  derived  no  benefit,  and  in  respect  of  which  he  was  not 
held  out  to  the  person  suing  him  as  liable." 

From  an  application  of  the  aforegoing  legal  principles  to  the 
factA  in  this  case,  we  are  led  to  the  conclusion,  that  the  plaint- 
iff below  should  not  have  had  judgement  upon  the  isHuesj« lined. 
But.  the  plaintiff  in  error — Fosdick — alfeges  as  a  ground  of 
error,  that  the  court  of  common  pleas  erred  in  excluding  evi- 
dence (offered  by  himnelf  when  defendant  below.  At  the  time 
of  the  trial,  the  ''  mill  books  "  of  Lewis  &  Eichelberger  vrere  in 
Lawrenceburgh  JndianaJn  the  hands  of  their  assigneein  bank- 
ruptcy, the  periK>n  then  entitled  to  the  possession  of  the  same^ 
and  who  was  beyond  the  jtiri}<diction  of  the  court.  It  was 
material  to  the  defense  to  establish,  that  the  money  bf^rrowed 
of  the  plaintiff  never  went  into  the  milling  business  of  Lewis 
ft  Eichelberger.  For  that  purpose,  the  defendant  offi'ied  in 
evidence  certain  interrogatories  propounded  to  Lewis  himself 
in  reference  to  the  books  of  that  firm,  and  the  answers  thereto, 
oimtained  in  his  deposition,  which,  upon  ohjfctioc  by  the 
plaintiff  were  ex'*lud(K]  as  irrelevant  and  incompetent  The 
answers  set  forth,  that  the  mill  ledger  contained  the  entire 
business  of  the  mill;  and  that  the  note  to  Van  Horn,  the 
plaintiff,  was  never  entered  in  that  book,  because  it  did  not 
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belong  to  the  milt?ng  business  or  account.  The  answers  con- 
tained relevant  and  under  the  circumstances  competent  testi- 
mony, the  ca8e  being  as  we  think,  a  proper  one  for  the  ad- 
fni-sssion  of  secondary  evidence.  In  excluding  the  testimony, 
we  are  of  opinion,  the  court  erred.  In  Barton  v.  Drigg$^  20 
Wallace  12*3,  it  was  hf>ld,  that  when  it  is  necessary  to  prove 
the  results  of  an  examination  of  many  booksof  a  bank  to  show 
a  particular  f  ict  as  ex.  gr.  that  A.  B.  never  at  any  time  Iwt 
money  to  a  bank,  and  the  ex.imi nations  cannot  be  con- 
veniently made  jn  court,  the  results  mny  be  proved  by  per- 
sons who  made  the  examination — thelxKiks  being  out  of  the 
state  and  beyond  the  juri.sdic'jon  of  the  court.  Swayne  J.,  in 
delivering  the  opinion  of  the  court,  8tt3's:  "Here  the  objoct 
was  to  prove  not  that  the  books  did,  but  that  they  did  not  show 
certain  things.  The  results  sought  to  be  establi^^hed  were  not 
jilSrmutive  but  negative.  If  such  testimony  be  competent  as 
to  the  ft^rmer.  afoHiori,  mu-^t  it  be  so  to  prove  the  latter?" 

The  ju<Igmeuts  of  the  district  and  common  pleas  courts  will 
be  rever>'ed,  and  the  cause  l>e  remanded  to  the  court  of  com- 
mon pleas. 

[To  appear  in  40  Ohio  St]  Jiidgmeni  accordingly. 


WAXBAHTT—QirBSTIOV  70B  COUBT-mPUXD  AITTHOSITT  07  AOXR 

-RXCOUPKSHT. 
{Ohio  Supreme  Omrt.    Febraary  6. 18S4.) 

Dayton  v.  Hooglund. 

1.  Wh<)thf)r  in  aoontmet  of  sile  mi<le  solely  by  onrrespondenoe,  there  is 
a  warranty  MS  to  qnality,  is  a  queUion  for  the  oiturt;  and,  although 
parol  evi  1 -aisa  is  not  alini^aUile  to  o*%ntra<lict  the  atcreeiiieiit,  the 
court  mny  Io<»k,not  only  to  the  language  of  the  ooritiMpoiidenoe,  but 
thsKubjHct  QAtterof  the  Hgreemeat  an  1  surrounding  oireuinsunoes, 
so  as  to  be  able  to  nee  the  transaction  as  tlie  parties  themselves  saw  it. 

1L  Authority  without  restrivtioii  to  an  agent  to  sell,  carries  with  it 
authority  to  warrant. 

3.  Aforrtigii  manufacturer  of  a  superior  brand  of  Iron,  having  sold  a  por> 
tlon  of  it  lo  a  cuiftinner  in  this  country,  advlMori  another  customer, 
known  to  him  to  be  a  m  inuf  lotnrer  of  bolts  and  nuts,  to  buy  of  the 
flmt  imstomer  **a  ton  or  so  for  Hample,  khould  you  wish  to  test  the 
quality  with  a  view  to  import  this  year ; "  and  such  aaoond  eustomeri 
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inrtrming  the  raanufaotarer  that  he  had  aoted  on  hfa  advice,  and 
flndin  *  the  iron  eadafAOtory  for  his  purpose,  ordered  twenty  tons  of 
tlie  brand :  Beldf  tliai  this  a'noanted  to  a  warranty  that  tlie  twenty 
ton<s  which  were  to  he  manufactared  by  the  plaintiff  for  the  defen- 
dant for  such  use  in  his  buUness,  should  be  equal  in  quality  to  such 
sample. 
C  In  a  suit  for  the  price  of  a  lot  of  Iron  manufactured  by  the  plaintiff 
for  the  defendant,  the  defendant,  In  case  tliere  is  a  breach  of  war- 
ranty as  to  the  quality  of  the  iron,  may  recoup  for  such  dAm.iges  as 
he  h  19  sustained,  aitbough  he  has  used  the  Iron  without  offarlng 
to  return  It. 

Error  to  the  District  Court  of  Hamilton  County. 

Frederika  W.  Hcioglund  and  Carl  Andres  Lindroth,  doing- 
business  as  N.  M.  Hooglund,  manufacturers  and  shippers  of 
iron  at  Stockholm,  Sweden,  brought  Buit  September  29,  1874, 
in  the  Superior  Court  of  Cincinnati,  against  Lewis  M.  Daytoa, 
of  Cincinnati,  enguged  in  the  busines.'  of  manufacturing  nuts 
and  bolts  in  that  city  under  the  name  of  American  Bolt  and 
Nut  Works.  The  action  was  to  recover  the  price  of  twenty 
tons  of  Sw^edish  iron,  "H.  F.  S.,"  of  specified  sizes,  sold  by 
the  plaintiffs  (through  Nils  Mitander,  their  agent,  of  the 
city  of  New  York),  to  the  defendant.  The  contract  was  made 
solely  by  letters  between  Mitander,  as  such  agent,  and 
Dayton. 

The  answer  to  the  petition  sets  forth,  among  other  things, 
by  way  of  counterclaim,  that  the  iron  was  ordered  of  the 
plaintiffs  for  use  by  defendant  in  his  business;  that  it  was 
sold  to  him  by  sample;  that  the  iron  furnished  was  greatly 
iLferior  to  the  sample;  that  there  was  much  delay  in  the 
delivery  of  the  iron;  and  that  by  reason  of  such  inferior 
Quality  and  such  delay,  the  defendant  has, been  damnged. 

In  roply  the  plaintiffs  admit,  '*  that  said  contract  was  in  the 
form  of  an  order,  made  by  the  defendant  and  accepted  by  the 
plaintiffs,  for  said  quantity  of  certain  description  of  plain- 
tiffs' manufacture;"  but  they  deny  the  allegations  of  the 
answer  above  mentioned,  and  say  that  they  "  proceeded  to 
prepare  and  did  furnish  said  iron  as  soon  after  accepting  said 
order  as  was  practicable ; "  and  the  allegations  of  the  answer, 
above  mentioned,  were  denied. 

The  cause  was  tried  to  a  jury  in  February  and  March,  1878, 
and  a  verdict  was  rendered  for  the  plaintiffs,  on  which  judg- 
tnent  was  render^  against  Dayton  for  $2,658.78.     The  dia- 
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triot  oourt  affirmed  the  judgment,  and  this  petition  in  error  is 
prosecuted  by  Dayton  for  the  reversial  of  both  judgments. 

Probably  all  the  evidence  offered  on  the  trial  is  set  forth, 
sub^ftantially,  in  the  recird ;  but  as  the  bill  of  exceptions  does 
not  purport  tocontatn  all  the  evidence,  the  question  whether 
the  verdict  is  opposed  to  its  weight,  is  nut  for  oonsideration  in 
this  proceeding. 

The  fair  inference  from  the  testimony  is  that  Dayton  knew, 
from  the  beginning  of  the  correspondence,  that  Mitander  was 
agent  of  the  plaintiff!),  and  clothed  with  authority  t^  do 
whatever  he  undertook  to  do  in  the  transfaction ;  and  that 
Mitander  knew,  and  it  most  be  assumed  the  plaintiffs  knew, 
that  Dayton  was  engaged  in  business  in  Cincinnati,  and 
wanted  the  iron,  not  for  the  purpose  of  selling  it  in  the  form 
received,  but  for  the  purpose  of  manufacturing  it  into  bolts 
and  nuts  for  sale  to  his  customers. 

On  February  8, 1878,  Dayton  wrote  to  Mitander,  ordering  ten 
tons  of  iron  (specifying  sise)  of  the  kind  mentioned  in 
Mitander's  circular,  which  Dayton  had.  received.  Mitander 
rejrtled  as  follows : 

'<  Nkw  York,  February  IS,  1878. 
**  L.  M.  Daytok,  Esq.,  American  Bolt  and  Nut  Works, 

«'  184  Wed  Seofmd  Hreeii  OnehmaH,  OAio; 
"  Dsar  Sir:  In  reply  to  your  favor  of  the  8th  instant,  just 
at  Uand,  would  say  that  the  bolt  rods  in  question  Ar^Mld,  tin4 
I  have  at  present  no  bolt  rods  on  hand.  Messrs.  Steever  dk 
Potto,  of  Philadelphia,  I  know,  have  some  H.  F.  8.  bolt  rods 
5-lfi,  f  and  7-16  inch  square,  from  whom  you  may  get  a  ton 
or  so  for  sample,  should  you  wish  to  test  thequality  with  view 
to  import  this  yes^r.  For  importation  I  quote,  viz: 
H.  F.  8.  from  8-16  to  |  inch  square  $115. 

•'  «   ^   "      "  "    "      round    117.60 

A.  H.         «       •'      "  "    •'     square    116. 

"  •«       "      "  «    *'      round    117.60 

O.  B.  "      ."      *'  "    "     square    115. 

"  **       '•  .    «•  "    «      round    117.60^,, 

all  gold  per  ton.  at  dock  at  Boston,  New  York  or  Ph'iladelphia^ 
without  duty«  landing  and  custom-house  charges,  thirty  days. 
The  duty  is  1|  cents  per  pound,  less  ten  per  cent.'|  payable  by 
the  buyer  npon  the  arrival  of  iron*    Above  quotations  ar» 
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sabjttot  to  oonfirmatioD  from  my  bouse  at  Stockholm  by  cable. 
*•  Yoar  obedien  t  servant, 

"NILS  MITANDKR." 

On  the  trial  Mi tander  testified:  "Bands  around  the  iron 
have  H.  F.  8.  stamped  apon.them.  Our  house  has  made  a 
great  deal  of  it.  Plaintiffs  are  shi ppi ng  merchants  and  share- 
holders  in  various  inm  works.  Swedinh  iron  varies  fxoi^  £10 
to  £21  per  ton.  One  brand  brings  £25.  The  H.  F.  S.  brand 
is  one  6f  the  best  I  sell  •  .  •  H.  F.  S.  brand  is  a  word 
or  St  imp  by  which  tlie  iron  is  known.-^Is  only  one  quality  of 
that  grade  of  iron.  Certain  ores  go  into  the  making  of  tliis 
brand  ...  There  has  never  been  more  than  five  per  cent, 
waste  in  H.  F.  8.  inm  .  .  .  The  Steev^'dk  Pott«s  iron  was 
ordered  from  me,  but  shipped  from  Sweden  direct  toPhiladet 
phia  .  .  •  H.  F.  S.  brand  is  adapted  for  anything  require 
ing  strength.    The  brand  bends  well." 

Dayton  replied  to  the  letter  of  February  18th,  as  fed- 
lowsj 

"  CxNciKifATi,  March  24, 187S. 
*'  Mb.  Nils  MrrAiiDBB, 

"69  WiUiam  9tred,  New  York: 

^'DenrSfr:  After  your  favor  of  18th  ult.  I  ordei|ed  the  bdt 
rods  from  Messrs.  Steever  &  Potts,  Philadelphia,  and  finding 
the  quality  to  be  what  I  want,  can  now  make  yon  ah  onler  fur 
importation^  Please  order  for  me  Norway,  bult  rods,  H.  F.  8. 
brand,  New  York  entry,  as  per  prioe  named  by  j'ou,  1  ton 
£-16  round,  4  tons  }  round,  2  tims  f  round,  8  tons  f  round, 
4  tons  ^16  nmnd,  8  tons  11-16  nmml,  3  tons  7-16  round.  If 
you  have  any  of  the  above  in  store  in  New  Xork,  3'ou  can 
forward  at  once,  if  you  prefer  to  do  so.  Please  advise  me  of 
receipt  of  order  and  oblige,  *^  Truly  youni, 

•'L.  M.  Dayton." 

On  the  trial  Dayton  testified:  '^The  iron  received  from 
Steever  ft  Potts  was  a  little  short  of  three  tons.  I  gave  this 
iron  particular  attention.  I  think  it  was  equal  in  quality  to 
any  I  over  used.  Its  qualities  were  tensile  strength,  tenacity, 
and  so  soft  as  to  be  bent  and  twisted  in  various,  ways  without 
breaking— to  be  heated,  swedged  and  have  a  thread  cut  on  it. 
Heating  did  not  damage  it."  Other  witnesses  testified  to  tto 
same  facta. 
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After  further  correspondence,  in  which  there  was  slight 
modification  as  to  size  and  shape  of  rods  and  price,  Mitander 
wrote  as  follows: 

"  N«w  York,  April  1, 1878. 
*'  American  Bolt  and  Nut  Works, 

<'  184  WtA  Secmdslreei,  (XnciimaH,  Ohio: 

^^  Dear  Sirs:  Your  esteemed  favoi  of  29th  ultimo  duly  re-^ 
ceived,  conveying  offer  for  20  tons  H.  F.  S.  square  bolt  rods, 
as  per  specification,  at  $121  gold  per  too,  2240  pouMs«  at 
dock,  New  York,  30  days;  the  duties  and  custom  house  charges 
payable  by  thfe  purchasers;  which  offer  will  be  sent  by  firsi 
mail  to  my  house  for  confirmation,  and  I  shall  have  the  pleae* 
ure,  in  due  course  of  time,  to  inform  you  of  its  acceptance.  I 
have  taken  duly  notice  of  your  request  regarding  the  fhip* 
mdnt.  The  price  above  given  is  both  for  rounds  and  squares. 
I  presume  they  have  got  some  way  of  facilitating  the  making 
of  round  rods,  as  the  squares  and  rounds  are  at  present 
quoted  at  the  same  price.    I  am, 

"  Your  obedient  servant, 

"  Nils  Mitander." 

After  further  correspondence,  in  whicn  there  was  a  further 
slight  modification  as  to  size  of  rods,  the  agreement,  on  May 
24,  1873,  received  the  assent  of  both  parties.  Subsequently 
the  mill  in  Sweden  in  which  the  iron  was  being  manufac- 
tured, was  in  part  destroyed,  and  a  lengthy,  angry  corre8|)on* 
dence  ensued  between  Dayton  and  Mitandor,  containing  com- 
plaints by  Dayton  of  delay  in  filling  the  order  and  explana- 
tions by  Mitander  as  to  the  causes  of  such  delay.  The  twen- 
tieth letter  was  as  follows : 

''New  York,  December  26, 1873. 
^'American  Bolt  and  Nut  Works, 

''170  &  184  Second  elreet,  Cincinnati,  Ohio; 
*'  Dear  SvHb:  I  beg  leave  to  inform  you  of  the  shipment  from 
London  to  this  port,  pcrS.  S.  'Harold  Haarfager'on  the  first 
of  this  month,  your  order  for  H.  F.  S.  bolt  rods  complete,  in 
452  bundles,  weighing  tons  20.  3.0.4.  As  per  your  former  in- 
structions, the  shipping  documents  will  be  handed  over  to 
Merchants  Dispatch  Transportation  Co.  for  shipment  in 
bond  to  your  place.  In  case  of  hies  at  sea  you  will  effect  in- 
surance on  the  nrofit  you  anticipate  on  this  importa,tion ;  my 
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insuriiDce  will  only  cover  the  yalue  of  the  goods.  The 
steamer  '  Harold  Haarfuger'  is  expected  here  in  the  beginning 
of  next  month.    I  am,  dear  sirs, 

"  Your  obedient  servant, 

**  Nils  Mitakdeb." 

To  that  letter  Dayton  replied  as  follows: 

''CiKCiKNATi,  December  29, 1878. 
*'  Mr.  Nils  Mitakder, 

**  69  WiUiam  street.. New  York: 

*^D^r  Sir:  Your  favor  twenty-aixth  inst.  duly  received.  I 
note  particularly  your  remaik  in  regard  to  insurance;  but  let 
me  say  that  in  cnse  of  loss  at  sea  I  should  make  no  profit;  to 
the  contrary,  I  can  buy  the  iron  row  for  less  money  than  the 
price  of  that.  In  thin  connection  let  me  s;iy  that  I  am  offered 
Sweden  iron  at  $142.50  per  ton,  gold,  free  of  duty  and  cut>tom* 
hou.-^  charges — have  b<»ught  at  aoout  that  rate.  However^ 
by  reason  of  the  non-d(?livery  of  your  iron  in  the  time  I  had 
eyery  reason  to  expect  it  would  be,  and  depending  on  it,  I 
was  forced  to  purchase  at  over  $160  per  ton,  g(»ld,  nearly  up 
to  tlie  amount  I  ordered  fmm  you.  Certainly  it  was  the  fault 
of  your  house  in  Stockholm  tliiit  the  order  was  held  eight 
months — ^a  partial  destruction  of  mill  does  not  furnish  suffi- 
cient reason.  It  is  not  right  that  I  should  suffer  loss  ut  both 
ends,  and  therefore  expect  you  to  make  allowance  to  meet 
the  present  price.    Otherwise  I  do  n(»t  want  the  iron. 

**  Yours  with  respect, 

"  L.  M.  Dayton." 

Further  correspondence  ensued,  in  which  Dayton  informed 
Mitander  that  he  had  rescinded  the  afi^reement.  Llitunder  re* 
plied  that  he  (Mitander)  hud  no  power  to  reFcind.  The  iron 
arrived  at  Cincinnati  and  Dayton  wrote  as  follows: 

**  CiKCiNNATi,  January  20, 1874. 
"  Mb.  Nils  MrrAKDBR, 

''  69  WiUiam  ttreei,  New  York: 

"S£r.'  Your  favor,  enclosing  me  bill  for  452  bundles  iron, 
which  I  had  notified  you  not  to  forwtird  unless  you  were  will- 
ing to  make  go«id  to  me  the  damnge  by  reanon  of  delay,  duly 
received.  The  iron  also  duly  arrived,  and  I  concluded  to  take 
it  out  of  bond  to  save  from  it  the  cost  of  extra  storage  and 
other  expenses  which  will  be  incurred  pending  our  arbitration, 
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feeling  that  you  will  certainly  .see  the  justness  of  my  claim. 
The  iron  was  received  int«i  my  popsession  and  duties  all  ar- 
ranged only  yesterday.  The  customs  and  other  piipem  tthow 
the  iicean  charges  and  shipping  expenses  csme  forward  to  me 
and  I  have  paid  the  same,  and  in  presenting  ray  bill  in  part 
I  put  tli«Hn  in.  You  are  fully  awure,  of  cnurse,  that  1  haveand 
do  AX|)ect  you  will  settle  the  account  on  the  baise  of  damages 
to  mf%  po  I  need  s*ay  nothing  further.  The  ocean  chiirgeK  were, 
currency/|68.56.  Shipping  ex |ienM»s,  giild,  $86.29.  Tare  al- 
lowance by  customfy  565  pounds.  Diffm-nce  in  vidue  («f  iron 
now  and  when  should  have  been  nn^ived  about  til)  giild  per 
ton — damage  to  me  i  n  proportion.  If  you  aredispoi<ed  to  settld 
on  this  basis  I  will  remit  at  any  time. 

"I  am,  Ac., 

"L,  M.  Daytom.** 
The  following  letters  closed  the  correspondence : 

*•  N«w  York,  February  2, 1874, 
**  Amkbican  Bolt  and  Nut  Wokk8» 

'*  Cisieinnalif  Ohio: 
^*  Detir  Sin :  Your  favor  of  the  29thy  January,  announcing 
the  receipt  of  the  452  bundles  iron,  has  been  received  and 
oontents  noted.  The  ocean  freight,  S405(i  gnld,  has  lieen 
charged  you  by  overhigh t  on  the  pait  of  the  TranH|Nirtatioii 
Company,  has  been  piiid  by  me  to  them,  and  will  be  refunded 
you  by  them.  For  the  i-  voice  12,43887  p»ld,  I  shtill  value  on 
you,  ami  pL-ase  protect  my  sight  draft  on  3*ou  for  thai  amount 
on  the  9tli  instant,  the  date  on  which  it  is  due.  1  am,  dear 
dear  sirs, 

*^  Your  obedient  servant, 

""Nils  Mitakokr." 
<'  Nkw  York,  February  6,  1874 
**  Amkbican  Bolt  and  Nut  AVobks, 

'*  Cineinfmii,  Ohio: 
^^Deai^Sira:  Referring  to  mine  of  2d  inntant,  I  bog  to  inform 
you  that  I  hsrve  to-duy  valued  on  you  at  night  for  $2,488.87 
goM«  order  niyf>elf,  being  amount  of  invoice  on  bolt  nidfi  e^ 
'^  K.  Ha:irfiiger/'  which  you  will  please  provide  fur  being  pro- 
tected oA  presentation.    I  am, 

^  Your  obedient  servant, 

''NILSM1TAN^SIL'* 
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Oa  the  trial,  Emig,  superintendeat  of  the  defendant's 
works,  testified:  "We  have  a  common  grade  of  iron  at  home 
as  good  as  this  iron.  It  bears  no  comparison  to.  the  first 
(Steever  &  Potts)  lot.  The  bolts  came  back  that  we  made 
from  it.  This  iron  wouldij't  answer.  Wouldn't  stand  bending 
when  cold,  and  when  mude  into  bolts  would  break.  It  was 
too  brittle — too  hard.  Besides,  there  was  great  diversity  in 
sizes.  From  this  cause  there  was  great  lo9s  and  inconvenience 
in  making  the  bolts."  Simpson  testified:  *'No  difference  be- 
tween Sweedi^th  and  Norway  iron.  I  have  always  looked 
upon  them  as  the  same.  .  .  .  These  specimens  (from  the 
iron  in  question)  are  of  very  poor  quality.  They  look  as  if 
the  fibres  were  gone.  .  .  .  This  iron  is  worth  nothing  for 
Norway  bolts.  It  might  make  common  bolts  if  it  would 
head."  There  was  other  testimony  to  the  same  efiect.  Defend- 
ant  testified :  '* Something  over  ten  tons  of  the  iron  remains. 
I  saw  the  specimens  tested.    The  iron  is  not  good.  It  is  not 

suitable  for  making  Norway  bolts A  large  portion 

of  the  bolts  made  from  it  came  back.  The  sizes  are  irregular, 
and  a  great  deal  is  lost  in  making  it  up.  This  iron  is  defi- 
cient. It  would  not  bend.  It  had  no  tensile  strength,  and 
the  sizes  were  Irregular.  This  twenty  ton  lot  is  suitable  for 
making  bolts  of  ordinary  strength  only — for  common  carriage 
bolts — such  as  are  made  from  ordinary  American  iron.  It 
might  be  used  to  maKe  street  railroad  spikes.  Am  familiar 
with  the  prices  of  iron  in  New  York.  The  Steever  &  Potts 
iron  was  worth  in  New  York  in  January,  1874,  $140  in  gold, 
including  duty." 

And  thereupon  the  defendant's  attorneys  asked  the  witness 
the  following  questions : 

What  was  the  iron  sent  to  you  by  the  plaintiffs  worth  in 
the  New  York  market  in  December,  1873,  and  in  January, 
1874? 

How  did  the  iron  sent  to  you  by  the  plaintiffs  compare  in 
value  in  New  York  at  that  time  with  the  value  of  iron  such 
as  was  sent  to  you  by  Steever  &  Potts? 

How  much  was  the  iron  sent  to  you  by  the  plaintiffs  worth 
in  Jannary,  1874,  in  New  York,  for  any  purposes  for  which  it 
eduld  be  used  ? 

To  each  of  which  questions  the  plaintiffs  objected,  and  the 
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4X>urt  unstained  the  objection,  and  refused  to  permit  either  of 
the  questions  to  be  asked,  to  which  overruling  of  the  questions 
the  defendant  excepted.  And  thereupon  the  deff*ndant  of- 
fered to  prove  that  the  iron  furnished  by  the  plaintiffs  on  the 
«rder  given  by  the  defendant,  was  not  worth  at  the  time  4>f 
delivery  either  in  the  New  York  or  Cincinnati  market,  more 
than  seventy  dollars  per  ton,  in  currency,  and  that  it  was  not 
worth  more  than  that  sum  in  either  of  those  markets  .for  any 
use  tp  which  it  was  fitted — which  testimony  was  objected  U> 
by  plaintiffs'  attorneys,  and  the  objection  sustained,  to  which 
the  defendent  excepted. 

J.  W.  Herron,  for  plaintiffs  in  error. 

In  addition  to  authorities  referred  to  in  the  opinion,  counsel 
cited  and  relied  on  the  following :  Brown  v.  Eilginglfm,  2  tl.& 
G.  290 ;  Benj.  on  Sales,  §  §  567, 894, 900, 901 ;  Hoioard  v.  Ho(nj,  23 
Wend.  351 ;  Gnutier  v.  Douglas^  etc.,  Co.  13  Hum.  514 ;  Bigtje  v. 
Parkindon,7  H.  AN.  954;  Long  on  Sales,  128*;  Beroffnrd  v. 
McCane,  I  C.  Sup.  Ct.  51  ;  Dorr  y, Fisher,  1  Cush.  271 ;  Bryant  v. 
Murgh,  13  Gray,  607  ;  Hyatt  ^.  Boyle,  5  G.  &  J.  121. 

Huston  &  Hclmes^  ford(*fendants  in  error. 

In  addition  to  authorities  referred  to  in  the  opinion  and 
argument  for  plaintiff  in  error,  counsel  cited  and  relied  on  the 
following;  Baine  y,  Burnsides^  5  }f .  Y.  95;  Waring  v.  Mnsan^ 
18  Wend.  25  ;  L'X)niis  v.  Cromu>eU,L.  L.  Rep.  546;  Benj.  on 
Sales,  §  §  649,  657,  661, 895,  896  ;  Hirgo^is  v.  Sto}ie,  5  N.  Y.  73 ; 
Gardner  v.  Gray,  4  Campb.  144;  Bnrtlett  v.  Hoppock,  34  N.  Y. 
1J8 ;  Railroad  Company  v.  Jhsap,  44  How.  447  ;  Ji^^cs  v.  Bright^ 
6  Bing.  510  ;  Reitl  v.  Rnndnll.  29  N.  Y.  358  ;  Chanter  v.  Hop-- 
kiwi,  4  M.  &  W.  399 ;  Greenthat  v.  JSchneider,  52  How.  Pr.  133 ; 
Stafford  v.  Pooler,  67  B  irb  143  ;  Gibson  v.  Bingham,  43  Vt.  410; 
Allison  V.  Vaughn,  40  Iowa,  421;  Kellog  v.  Dendon,  14  Obnn. 
411;  Bsrriwd  v.  Bluke,  2  C.  &  P.  514;  CoH  v.  Giles,  3  C.  & 
P.  407. 

Okby,  J.  1.  The  agreement  iii  this  case  was  made  solely  by 
correspondence  between  Mitander  and  Dayton,  and  is  there- 
fore an  agresmaiit  in  writing.  Its  constructitm  is  for  the 
court.  Paml  evidence  is  not  admisf^ible  to  vary  its  terms 
(Tkurston  v.  Ludwig,  6  Ohio  St.  1 ;  Jones  v.  Broum,  11  Ohio  3t. 
601,  606;  Neil  v.  Trustees,  31  Ohio  St.  15, 19)  ;  nevertheless,  the 
court  may  look,  not  only  to  the  language  employed  in  the 
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letters,  but  to  the  subject  mutter  of  the  agreement  and  the 
8urrounclin<;  circumstances,  ro  as  to  be  able,  to  see  the  transac- 
tion a<«  the  parties  themselves  saw  it.  Merrian  v.  U.  &,  107 
U.  S.  437. 

2.  Authority  without  restriction  to  such  an  agent  to  sell 
such  property,  carries  with  it  authority  to  warrant.  Schuchart 
V.  il!fciw,  I  Wall.  U.  S.  319;  Ewell's  Evrans  on  Agency  168;  cf. 
B«>njamin  on  S.iles,  §  94o. 

3.  The  agreement  under  con««idorat)on  was,  in  effect,  this: 
Plaintiff^  mnnufacturerR  of  a  superior  quality  of  Swedish 
iron,  known  as  the  H.  F.  S.  brand,  at  Stockholm,  knowing 
that  defendant  was  engsiged  in  manufacturing  bolts  and  nuts 
at  Cincinnuti,  and  wanted  iron  superior  to  American  iron,  not 
for  the  purfHise  of  re-J^elling  it  in  the  form  received,  but  for  tlie 
purpose  of  manuf.icturins:  the  same  into  bolts  and  nuts  and 
then  selling  them  to  his  custnmc>rs  for  purposes  requiring  su- 
perior iron,  informed  the  defendant  that  they  had  sold  to 
Steever  &  Putts,  Phihidt  iphia,  a  lot  of  H.  P.  S.  brand,  and  ad 
vised  him  to  buy  of  that  lot  '*  a  ton  or  so  for  sampl ),  should 
you  wi<h  to  test  the  quality  with  a  view  to  import  this  year." 
The  defendant  having  purchased  of  Steever  <&  Putts  three  tons, 
part  of  the  lot,  and  finding  the  quality  to  be  excellent,  in- 
formed the  pirintiffs  of  the  fact,  and  ordered  of  them  twenty 
tons  of  th-it  brand.  The  question  is  whether  this  Was  a  war- 
ranty by  thp  plaintiff-^  to  the  defendant  that  the  twenty  tons 
should  be  in  quality  substantially  as  good  as  the  iron  pur- 
<5hased  frf>m  Steever  &  Pott-'.  We  hold  there  was  such  war- 
ranty. True,  it  was  not  strictly  a  sale  by  sample,  for  the 
twenty  tons  had  not  b<>en  manufactured.  It  was  more  than  a 
sale  by  sample.  Something  better  than  American  iron  was 
neecFed  by  defendant  for  use  in  his  business.  It  could  only  be 
procured  by  importation  at  a  price  in  advance  of  American 
iron.  He  applied  to  the  plaintiff-<,  manufacturers  of  the  H.  F. 
8.  brand,  who,  knowing  his  wants,  suggested  that  he  buy,  for 
the  purpose  of  testing  its  quality,  a  ton  out  of  a  lot  of  that 
brand  which  they  hod  sold  to  Steever  &  Pot's.  The  defendant 
was  not  enfirage<l  in  buyinsr  inm  to  sell  it  without  changing 
its  f  ^rm.  The  name  of  the  brand»  to  him  and  his  customers, 
was  nothing;  the  quality  of  the  iron  everything.  No  case  has 
lias  been  cited,  nor  have  we  found  one,  opposed  to  the  viejv 
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that  here  was  a  warranty,  only  to  be  satisfied  by  iron  equal- 
in  quality  with  that  which  the  defendant  had  purchased  from 
Steever  A  Poitn,  The  Pennsylvania  cases  relied  on  by  plaint- 
ifis  iBayd  v.  Wilson,  83  Pa.  St.  319,  and  cases  there  cited), 
though  thought  to  be  oppcised  to  the  curirent  of  a^ithority 
(Benjamin  on  Sales  4th  Am.  ed.  by  Corbin,  §  3G9,  note  26), 
are  in  no  way  in  conflict  with  our  view  of  this  cafe.  Hore^ 
over,  if  there  had  not  been  such  warranty  that  the  qnulity 
should  equal  the  Steever  &  Potts  iron,  the  plaintiff,  knowing 
the  object  which  the  defendant  had  in  view  in  obtaining  iroo 
from  the  manufacturers  in  Sweden,  would  have  impliedly 
warranted  that  the  iron  furnished  by  them  was  suitable  for 
the  purpose  for  which  it  was  obtained,  and  free  from  latent 
defects.  Rogers  v.  Niles^  11  Oliio  St.  48;  Byers  v.  Chapiv,29 
Ohio  St.  300 ;  Randall  v.  Neusom,  2  Q.  B.  D.  102 ;  Kellogg  Bridge 
▼.  Hamilton  (S.  C.  U.  S.)*  18Cen.  L.  Jour.  150;  Benjamin  oa 
Sales  (4th  Am.  ed.  by  Corbtn)^  §  988,  note  35. 

4.  The  defendant  retains  the  property,  and  do^s  not  now 
seek  to  disaffirm  the  contruct,  but  to  enforce  it  by  claiming 
damages  by  way  of  recoupment,  for  the  non-performance  of 
contract  with  respect  to  quality  (as  to  which  see  par.  3  above), 
an'l  as  to  djlay  (21s  to  whi  :h  sis  Ojle  v.  Vane,  L.  R.  3  Q  B.  272 ; 
Hidsman  v.  Haynes,  L.  R.  10  C.  P.  593 ;  Tyers  v.  Rosedak  Iron  Co.^ 
U  R.  10  Ex.  195 ;  ct  Pievin  v.  Downing,  1  C.  P.  D.  220).  In  view 
of  the  nature  of  tlie  warranty,  the  defendant  may  use  the  iron 
in  his  business,  and  in  tliis  action  for  the  price  recoup  to  the 
extent  he  has  been  injured  by  a  breach  of  the  plaintiif:»'  war- 
ranty. Miller  v.  Eno,  14  N.  Y.  597 ;  Day  v.  Pdol,  52  N.  Y.  41G; 
Ottrney  v.  Railroad  Co.,  58  N.  Y  358 ;  Pomen^y^s  Rem.  (2  ed.) 
§  779.  And  see  Timmons  v.  Dunn,  4  Ohio  St.  680.  Dounre  v» 
Dow,  64  N.  Y.  411,  cited  by  plaintiffs' counsel,  is  not  in  conflict 
with  these  cases. 

In  view  of  the  warranty,  the  evidence  as  to  the  quality  of 
the  iron,  and  the  evidence  as  to  delay,  there  was  error  in  re* 
jecting  evidence  as  to  the  value  of  the  iron,  with  a  view  to 
recoupment.  Whether  there  was  such  defect,  and  if  so  what 
damage  resulted  from  it,  aud  whether  there  was  injury  from 
delay,  and  if  so  whether  it  hud  been  waived,  are  questions  for 
the  jury.  Besides,  parts  of  the  elaborate  charge  of  the  judge- 
ofiSkc  superior  court  who  presided^  at  the  trial,  are  in  conflict 
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with  the  construction  we  place  on  the  contract ;  and  this  alao 
calls  for  a  reversal. 

Judgment  reversed  and  cauiere- 
[To  appear  in  39  Ohio  St.]      *  mandedfor  a  new  ttioL 


COVSTBVCnOV  07   STATVTBS— VOTXCB  OF  PBOOSEDIirOB-PABTmOV 
nVCXB-VOTICB  TO  TIHAHT  IV  COMMOV  DT  P068S88I0V. 

( OMo  SHg>rem€  OcmrL    Febmary  12, 1884.) 

Moore  v.  Given. 

1.  K  !■  the  doty  of  ooartfi  in  the  interpretation  of  statntes,  unleaa  re- 
strained by  the  letter,  to  adopt  thnt  view  which  will  avoid  abaard 
oonnequences,  in  Justice,  or  grett  inconvenience^  as  none  of  these 
can  be  presatned  to  have  been  within  the  Legislative  intent. 

•%  WhenB  a  stiitate  requires  notice  of  a  proceeding,  but  is  slient  oonoem- 
ing  its  form  or  manner  of  service,  actoai  not(ue  will  alone  satisfy  sueh 
rpqairement. 

9.  In  a  proceeding  nnder  "an  act  to  regulate  indosores,  and  to  provide 
againa^  trespassing  animaiN  "  (1 S.  ft  C.  840),  as  amended  May  8,  ISTS, 
(70  Ohio  L.2I8),  authorising  township  trustees,  lifter  notice  to  all  par- 
ties who  msy  have  any  interest  in  the  title  or  possession  of  premises 
affeetffdbya  partition  fence,  and  in  tiie  repair  or  constAction  of  suc-h 
fence,  to  proceed  to  view  and  assign  to  each  party,  for  repuir,  his 
ebare  of  it,  notice  to  a  tenant  in  common  in  Hole  possession  of  soch 
premises,  wlio  is  alone  interested  in  the  yissession  of  them,  and  in 
-  the  repair  of  such  fence,  is  safllisieut  to  invest  the  tra«tees  with 
power  to  act. 

Erbob  to  the  District  Court  of  Muskingum  County. 

The  plaintiff  in  error,  who  was  plaintiff  below,  brought  his 
sciion  to  recover  against  the  defendant  the  value  of  labor  and 
material  furnished  by  him  in  repairing  a  partition  fence,  be- 
tween his  own  and  lands  occupied  by  defendant,  under  *'  An 
act  tb  regulate  inclosures,  and  provide  against  trespassing  ani- 
mals (1  R.  &  C.  Stat.  649),  section  three  of  which  was  amended 
May  3.  1873  (70  Ohio  L.  24C),  and  provides  that  "  when  any 
controversy  sliall  arise  alK>ut  the  rights  of  the  respective 
owners  of  partition  fences,  and  their  obligation  to  keep  up  and 
maintain  the  same  in  good  repair,  if  they  cannot  agree  among 
themselves,  either  party  may  apply  to  the  trustees  of  the 
township  in  which  such  fence  may  be  situated,  who,  after  not 
less  than  ten  days'  notice  to  all  parties,  who  may  have  any 
interest  in  the  title  or  possession  of  9aid  premises  and  the  re- 


T64  Ohio  Law  JourHtal. 


pttif  or  construction  of  Fuid  fence,  fIiiiH  proceed  to  view  and 
assign  to  each  party  in  writing  his  equal  share  of  such  parti^ 
tioD  fence  to  be  by  him  maintained  in  gikxJ  repair/'  and  pro- 
vides hoiy  one  of  such  owners  may,  uptm  the  other's  default, 
repair  the  entire  partition  fence,  and  recover  from  the  latter  a 
judgment  for  the  value  thereof,  and  acquire  a  lien  upon  the 
lands  inclosed.  The  plaintiff,  by  the  averments  of  his  peti- 
tion, showed  himself  entitled  to  the  recovery  sought,  if  service 
of  notice  on  thedefendunt  was  sufficient  to  give  the  trustees 
jurle(dic:ion  to  act.  The  petition  alleges  that  the  fence  in 
question  was  the  line  fence  between  two  parcels  of  land,  one 
of  which  was  owned  and  occupied  by  the  plaintiff,  while  the 
defendant  was,  at  the  time  of  giving  the  notice,  and  for 
twenty  years  previously  had  been,  in  possession  of  the  other, 
claiming  to  be  the  owner,  and  was  in  fact  alone  interested  in 
the  possession  thereof,  and  in  the  construction  and  repair  of 
the  partition  fence,  and  being  the  only  person  knpwn  to  the 
trustees  and  to  the  community  as  owner  of  thn  title,  and 
holding  himself  out  as  such  sole  owner.  That  defendant  was 
at  that  date  (January  2,  1875)  the  owner  of  f^ur  equal  undi* 
yided  one-sixth  parts  of  such  tracts  of  land ;  the  residue  of 
the  title  being  owned  hy  persons  whose  residence  was  not  ia 
the  state  of  Ohio,  nor  known  to  plaintiff  or  the  trustees. 

The  court  of  common  pleas  sustained  tl^  defendant's  de- 
murrerto  the  petition,  and  rendered  judgment  for  the  latter^ 
which  was  affirmed  by  the  district  court.  To  reverse  these 
judgments,  the  present  pr(x;eeding  is  prosecuted. 

T.  J.  TayZor,  for  plaintiff  in  error. 

Southard  &  Smtliard^  for  defendant  in  error. 

Owen,  J.  Did  notice  to  the*  defendant,  he  being  the  owner 
of  an  undivided  interest  of  the  lands  actually  occupied  by 
him,  invest  the  trustees  with  power  to  view,  and  assign  to 
each  party  for  repair  his  share  of  the  piirtition  fence? 

The  defendant,  by  his  demurrer,  admitted  that  he  received 
fliQch  form  of  notice  as  the  law  required ;  that  he  wns  then,  and 
for  twenty  years  previously  had  b«en  in  possession,  claiming 
tp  be  the  owner  of  the  land  tobeaff'cted;  tiiat  he  was  alone 
interested  in  the  possession  of  it;  that  he  was  alone  interested 
in  the  construction  und  repair  of  the  partition  fence;  that  he 
was  the  only  person  known  to  the  trustees  and  the  commu- 
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nlty  as  the  owner  of  the  title ;  that  he  held  himself  out'os  the 
«ole  owner  of  the  land ;  and  that  the  owners  of  the  residue  of 
the  title  to' It  were  persons  whose  residence  was  not  within 
the  state  of  Ohiu,  nor  known  to  the  plaintiff  or  the  trusteed: 

The  contention  of  the  defendant  was  and  is,  thdt  all  perFona 
interesteil  in  the  title  of  the  lands  occupied  by  him  should 
have  had  notice  of  the  propoped  action  of  the  trustees^  before 
the}'  could  have  become  invested  with  jurisdiction  to  act. 

The  defendant  was  the  sole  occupant  of  the  lands.  He  was, 
fay  his  own  admission,  the  only  person  interested  in  the  pos- 
session of  it  or  in  the  repair  of  the  fence.  His  co-tenants  in 
common  were  beyond  seas;  their  residences  unknown. 

As  the  form  and  manner  of  notice  are  not  prescribed  by  the 
act,  act'iul  notice  could  alone  satisfy  its  requirements.  This 
would  require  of  the  plaintiff  an  impracticable,  if  not  an  im- 
possible thing. 

That  the  law  does  not  require  vain,  absurd,  or  impossible 
things  of  men  is  one  of  its  favorite  maxims;  and  it  is  the' 
plain  duty  of  the  courts,  in  the  interpretation  of  a  statute, 
unless  restrained  by  the  rigid  and  inflexibe  letterof  it,  to  lean 
must  strongly  to  that  view  which  will  avoid  absurb  conse- 
quences, injustice,  and  even  great  inconvience,  for  none  of 
the^e  can  be  presumed  to  have  been  within  the  leislative 
intent. 

Rex  V.  Banbury,  1  Ad.  &  El.  136,  142 ;  CmnmonvoeaUh  v.  Lor^ 
vug,  8  Pick.  3'iO;  JrffenonviUe  v.  Weem.  5  Ind.  647  v  Henry  v. 
TilMTi,  17  Vt.  479;  T^wam  v.  Lnvgleij,  11  Pick.  490;  Bishop 
oh  Written  Laws,  82;  Debolt  v.  Trud  Co.,  1  Ohio  St.  366;  Brizd 
V.  Starhuck,  34  Ohio  St.  285. 

In  the  case  last  cited,  Okey,  J.,  uses  this  language:  '*  But 
where  stricc  adherence  to  the  mere  letter  of  a  remedial  statute 
will  manifestly  lead  to  serious  inconvenienoe,  interruption, 
and  delay  in  the  settlement  of  an  estate,  we  may  sometimes: 
depart  from  it,  and  we  are  always  justifie<l  in  looking  to  the 
whole  statute  to  ascertain  in  what  sense  the  words  were 
used-" 

If  the  defendant's  position  is  well  chosen,  and  all  perFonv 
interested  in  the  title  were  required  to  be  notified,  remainder 
men,  reversioners,  mortgagees,  execution  creditors  after  levy, 
would  be  within  the   requirement  of  the  act  and  require 
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notice,  though  having  no  interest  in  ^he  possession  of  the 
premises  or  the  repair  of  the  feoce. 

Applying'  the  foregoing  principles  of  ooDstruction,  and 
looking  to  the  entire  act  and  the  object  to  be  effected,  we  are 
not  called  upon  to  do  violence  either  to  the  obvious  legislative 
intent  or  to  the  letter  of  the  act,  in  order  to  give  it  an  inter- 
pretation in  entire  accord  with  reason  and  the  justice  of  the 
case. 

Section  two  of  the  act  before  us  provides : 

*'The  respective  owners  or  lessees  for  one  or  more  years,  of 
Irnds  which  now  are,  or  hereafter  may  be  inclosed  with  fences, 
shall  keep  up  and  maintain  in  good  repair,  all  partition 
fences  between  their  own  and  the  next  adjoining  incloeures, 
in  equal  shares,  so  long  as  both  parties  continue  to  occupy  or 
improve  the  same." 

This  provision  raises  the  plain  implication,  that  the  parties 
occupying  and  improving  for  their  own  bene6t  the  lands  di- 
vided by  a  partition  fence,  are  they  who  are  immediately  con- 
cerned in  its  repair. 

Section  three  of  the  act  provides  for  notice '' to  all  parties 
who  may  have  any  interest  in  the  title  or  possession  of  said 
premises,  and  the  repair  or  construdion  of  said  fence." 

To  entitle  a  party  to  notice,  it  is  not  enough  that  he  be  in- 
terested in  the  title  or  possession  of  the  premises;  he  must 
also  be  interested  in  the  repair  or  construction  of  the  fence. 

How  the  defendant  came  to  be  alone  interested  in  the  con- 
struction and  repair  of  this  partition  fence  does  not  appear. 
It  is  sufficient  for  us  to  know,  that  he  admits  the  fact  to 
exist,  and  this  leaves  us  at  libsrty  to  suppose  that  it  is  so,  by 
some  arrangement  between  himself  and  his  co-teoant8  in 
common. 

Notice  to  him  was  sufficient  to  authorize  the  trustees  to 
act. 

The  facts  stated  in  the  petition  abundantly  constituted  a 
cause  of  action,  and  there  was  error  in  sustaining  the  demurrer 
to  it  and  rendering  the  judgments  complained  of.  The  judg- 
ment of  the  court  of  common  pleas  and  of  the  district  court 
are  reversed,  and. cause  remanded  for  further  proceedings,  ac- 
cording to  law. 

[To  appear  in  89  Ohio  St.]  Judgm/ent  accordingly. 
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KUnOZPAL  00BP0E4TI0V— LIABIUTT    VOB  7AXLVBB  TO   PBOTZBB 

DBAIVAeS. 
{Ohio  Sitprtme  OmarU    Febniaiy  6, 18S4.) 

City  of  Spoingfibld  «.  Spbncs. 

1.  A  manloipAl  csnrponiion  Is  not  liable  to  an  action  for  simply  fall* 
inf(  to  provide  drainage  for  sarfaee  water. 

%  Where  a  maniolpal  oorpiratlon  provided  a  sjrstem  of  drainage  whlrh 
at  the  time  wa<i  amply  snffiuient,  but  by  the  improvement  of  lota  by 
indlvidaai  ownera  there«>f  such  drainage  becomes  iiisufllcient  to  save 
vacant  lots  from  overflow  In  time  of  severe  rain  storms,  a  porehaMer 
of  one  of  snch  vacant  lots,  who,  with  knowledge  that  the  lot  Is  sub- 
ject to  overflow  at  such  times,  erects  thereon  a  baildliig,  cannot 
maintain  an  action  against  the  city  for  damage  caused  by  such  over- 
flow, bat  most  protect  his  own  property  from  the  same. 

Error  to  the  District  Court  of  Clark  County. 

In  May,  1867,  George  Spence,  became  the  owner  of  lot  197» 
in  the  city  of  Springfield.  Clark  county.  This  lot  was  on 
iH^  south-east  corner  of  Main  and  Yellow  Springs  streets.  In 
the  fall  of  1868,  on  this  lot  at  the  intersection  of  these  streets, 
he  erected  a  large  brick  building  with  rooms  for  business  and 
a  cellar  thereunder. 

Some  years  previous  the  city  council  established  grades  and 
gutters  for  the  streets  of  all  that  part  of  the  city  south  of  Main 
street  so  as  to  carry  the  surface  water  to  the  south  side  of  Main 
street,  and  thence  west  on  the  south  side  of  Main  street  until 
it  intersected  a  natural  stream  of  water  and  passed  into  the 
waters  of  Buck  creek. 

In  the  natural  condition  of  the  land  the  water  that  fell  on  a 
part  of  this  area  ran  in  another  direction.  By  reason  of  the 
improvement  of  the  private  property  of  the  individual  owners 
according  to  the  system  of  grading  and  drainage  so  adopted 
by  the  city,  an  additional  quantity  of  water  was  caused  to 
flow  to  the  intersection  of  Main  and  Yellow  Springs  streets,  so 
that  during  heavy  rains  there  was.  not  sufficient  capacity  in 
the  gutters  or  drains  leading  from  this  intersection  to  carry  off 
the  water  so  as  to  prevent  an  overflow. 

In  August,  1868,  the  water  thus  overflowed,  and  ran  onto 
this  lot  and  into  the  cellar  of  this  building  and  damaged  the 
cellar  of  the  building,  ana  caused  delay  and  expense  in  wc^rk 
of  ci>ustruction  and  in  removing  the  water,  and  loss  of  use  of 
building. 
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Bjfore  SpeDce  purchased  the  lot  he  knew  the  situation  and 
condition  of  the  premises,  which  were  the  same  as  since  the 
purchase,  and  he  was  a  member  of  the  city  council  before  and 
during  this  time  and  up  to  April,  1871,  and  he  knew  the  sys- 
tem of  grading  and  of  drainage  adopted  anii  used  by  the  city. 
In  some  places  the  gutters  had  been  repaired  and  made  in 
accord:ince  with  established  grades,  but  such  making  and 
repairing  did  not  materially  increase  the  flow  of  wat«r  to  his 
premises.  i 

Spence  sued  the  city  for  damages  as  above,  and  recovered 
a  judgment,  which  was  affirmed  in  the  district  court,  and  the 
city  nov?  seaks  to  reverse  these  jadgments. 

KeiferA  While  And  F.  M.  Hagan^  city  solicitor,  for  plaintiff 
in  error. 

Oeo.  Arthur^  for  defendant  in  error. 

FoLLBTT,  J.  The  pleadings  in  the  case  are  indefinite  as  to 
issues  that  were  intended  to  be  made,  or  that  were  tried.  The 
record  does  not  show  at  what  time  the  grades  of  the  streets 
were  established  or  what  they  are,  or  when  the  system  of 
drainage  was  adopted  or  what  it  is.  And  it  does  not  appear 
that  the  gutters  or  drains,  vfhen  made^  and  for  years' thereuftfr, 
were  not  more  than  sufficient  to  carry  off  the  water  fmm  this 
lot  and  its  surroundings  during  even  the  most  severe  storms 
of  rain ;  but  it  does  appear  by  Spence*s  testimony  that  an  in- 
creased accumulation  of  water  about  this  lot  and  building 
was  caused  by  reason  of  the  improvements  of  the  private  lota 
of  individual  owners.  And  it  does  not  appear  that  the  lc»t  or 
t}ie  street  or  gutters  wereup  to  the  established  grade.  The  record 
shows  but  a  part  of  the  testimony,  and  the  charge  of  the 
court. 

Among  other  things,  the  court  charged  the  jury  that,  '*The 
law  authorized  the  defendant  to  establish  and  fix  such  grades 
fur  the  streets  and  gutters  in  the  territory  aforesaid,  as  to  it 
seemed  fit  and  proper,  and  it  might  by  so  fixing  and  estalilish- 
ing  of  said  streets  and  gutters  conduct  the  water  that  falls  on 
aaid  territory  to  the  intersection  of  Yellow  Springs  and  Main 
streets  if  it  saw  proper  so  to  do,  whether  the  water  that  fell  on 
said  territory,  without  such  grades,  would  have  naturally 
flowed  to  that  point  or  not,  but  if  the  water  that  fell  on  that 
territory,  or  a  part  thereof^  without  such  grades,  would  not 
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have  flown  to  the  mt-i^ectiou  of  Yellow  Spiing-i  and  Main 
streets  at Ijacent  to  plaiiitiflTtf  lot,  and  by  Puch  fixing  and  es* 
tiiblishing  of  PUch  grades  by  the  defendant,  it  was  made  to 
fl«)W  to  that  point,  the  deft^ndant  was  bound  when  it  reached 
that  fxiint  to  so  take  care  of  it,  as  to  prevent  it  fn>m  injuriug^ 
plaintiffs  lot,  and  if  the  defendant /aitet  to  po  take  care  of  it  at 
that  |Niint  as  to  prevent  it  from  injniing  the  plaintifl'^H  lot^ 
and  it  did  injure  the  plaintiffs  lot,  the  defendant  is  liable  to 
the  plaintifi'for  such  injury." 

But  on  request  <if  the  city  the  court  refused  to  charge  thfr 
jury  that,  "The  city  council  had  the  legal  authority  to  es- 
tablish a  S3*stemof  drainage  from  and  along  the  streets  of  the* 
city  of  Springfield,  and  to  fix  the  grades  of  the  street'4  of  said 
city;  and  if  the  jury  find  that  the  draiiiB  established  by  said 
council  became  inatlequnte  after  they  were  established  and  dm- 
structed  to  carry  off  the  surface  water  accumulated  therein  by 
rea.«on  eokly  of  the  vicreaned  quantity  of  surface  water  ciused 
to  flow  into  the  same,  in  cnn^ueuce  of  improcerMnls  made  by 
oumers  of  btts  in  said  city  adjaeent  to  the  said  streets,  then 
the  plaintiff  cannot  recover  for  any  injury  to  his  propertjr 
arising  from  such  inadequacy  of  said  drains  to  carry  tiff  such 
watidrand  prevent  pla'ntiff's  premises  from  being  overflowed.''' 

The  duty  of  providing  a  system  of  dniinage  is  one 
requiring  the  ex0roi<e  of  deliberation,  judgment  and 
discretion,  and  is  judicial  in  its  nature.  For  failure 
in  the  perfurmance  of  such  duties  no  action  lies.  There 
is  no  complaint  that  the  ministerial  part  of  provid* 
ing  the  gutters  was  not  well  done  when  they  were 
provided.  The  chiirge,  as  given  and  as  refused,  would  hold 
the  city  liable  for  damages  done  to  this  hitherto  vacant  lot 
and  the  building  just  erected  thereon  for  failing  to  take  care 
of  the  increased  amount  of  surface  water  by  enlarging  the 
capacity  of  drains  which  had  became  inadequate  by  reason 
9oUly  of  the  increased  quantity  of  surface  water  caused  to  flow 
into  them  in  consequence  of  improvements  made  uixm  lota 
adjacent  to  the  streets.  This  view  is  not  supported  by  the 
weight  of  authority,  or  by  correct  policy  and  nound  reascm. 
In  Carr  v.  Northern  Libertie^^  85  Pa.  8t.  824  the  Supreme  Court 
of  Pennsylvania  say:  **A  municifmlity  having  power  U> 
grade  its  streets,  is  not  responsible  in  damages  for  an  ii^M^ 
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8Q9i:uaed  by  a  citixea,  in  coaaequenoe  of  the  particalar  gnAe 
«dopte<l,  nt»r  18  it  liable  for  neglectiDg  to  provide  a  safficient 
nam^ier  of  inlets  to  its  sewers,  which  were  sofficieni  when 
<x>astruoted,  bat  have  ceased  to  be  so,  in  consequence  of  the 
incr^a^  of  pnpaUtion  aad  the  greater  extent  of  territory 
graded  and  built  nptin."  And  this  case  is  approved  by  Judge. 
Sliarswdod  in  GratU  v.  City  of  Erie,  69  Pa.  St.  422 ;  and  by 
Ju«i!ce  Aii^new  in  AUentowa  v.  ^ramer^  73  Pa.  St.  409.  The  case 
0(  Md'A  &  Djan  v.  City  of  Brooklyn,  32  N.  Y.  489,  goes  beyond 
thii)  c ise.  In  that  ca^te  the  C>urt  of  Appeals  say :  *'  A  mn- 
nicipal  corporation  is  not  liable  to  a  private  action  for  dam* 
age^  accruing  for  not  providinsr  sufficient  sewerage  for  drain- 
ing the  pliiatiflTa  premises.  Wh^re  the  authorities  of  a  city 
caused  i  ssw  ^r  to  b3  o  m^tru^ted  for  a  loQality  which  included 
the.  pliiint.flTs  premises,  but  which,  though  not  in  itself  a 
nuisance,  was  insuffitsient  to  carry  off  the  water,  A^U,  that  the 
oity  corp  iration  wa^  not  responsible  for  plaiatiff*s  damage  oo* 
•casioned  by  the  overflowing." 

And  in  Atehisin  v.  GhnUi^,9  Kan.  603,  the  supreme  court 
say :  *'  Whera  a  city  constructs  a  sewer  or  drain,  for  the  pur- 
p'He  of  carrying  off  surface  water,  it  is  not  bound  to  construot 
such  a  sewer  or  drain  as  will  be  sufficient  to  curry  off  all  the 
surf  ice  water,  in  all  cases  and  under  all  circumstances."  And 
in  diliverino^  that  opinion  the  court  naid:  '*If  a  city  is  not 
bound  to  cons^truct  a  drain  of  any  kind,  by  what  system  of 
reasiming  can  it  be  made  to  ap|>eur  that  if  it  shnll  construct  a 
drain  it  must  construct  one  that  shall  be  sufficient  in  all 
cases  and  f4)r  every  emerjrency?" 

S  >  aU)  in  Fair  v.  CUy  of  PMLulelphia,  88  Pa.  St  309,  where  it 
wa^ii  sought  to  recover  d.imag^s  by  reason  of  the  insufficiency 
of  a  public  sewer  to  ciirry  off  surface  water,  the  court  say: 
'''Wliere  the  sewers  were  not  defectively  constructed  or  left 
out  of  repair,  the  municipality  cunnot  be  made  responsible  for 
an  ern>r  in  the  judgment  of  the  city  authorities,  as  tathe  sixe 
a  sewer  should  have  been  constructed.  The  mere  omission 
of  munioipal  authorities  to  provide  adequate  means  to  carry 
off  thti  water  which  storms  and  the  natural  formation  of  the 
ground  thmw  on  a  city  lot,  will  not  sustain  an  action  by  the 
owner  thereof,  against  the  municipalily  for  damages  arising 
from  the  accumulation  of  water  on  said  lot  by  reason  of  the 
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oonstniction  of  a  sewer  that  was  not  of  sufficient  sise  to  carry 
off  the  surface  drainaf^e/' 

See  also  City  cflknmr  v.  Oapdii,  4  Col.  25. 

Where  the  drainge  is  by  gutters  there  is  less  rearan  for 
strictness  in  holding  cities  liaise  than  where  the  drainage  is 
by  sewers. 

The  city  must  keep  its  drainage  in  good  condition.  Surface 
water  is  a  common  enemy  in  a  city. 

The  owner  of  private  lots  can  raira  the  same  to  grade  if 
he  so  desires,  and  can  thus  keep  out  all  surface  water;  but  the 
municipal  government  has  neither  the  interest  nor  the  right 
thus  to  improve  and  protect  private  property.  If  the  city 
oould  thus  improve  private  lots  its  power  might  become  op« 
pressive:  and  if  the  private  person  could  thus  compel  the  city 
to  care  for  his  private  interests,  its  weakness  might  become 
ruinious.  The  law  protects  each  in  the  proper  exercise  of 
rights,  and  excuses  many  omissions. 

Judge  Cooley  in  his  work  on  Torts,  says, on  page  620:  "One 
shows  no  ground  of  action  whatever  when  he  complains  that 
be  has  suffered  damage  *  *  *  because  the  drains  which 
it  (the  city)  orders  and  constructs,  are  insufficient  to  carry  off 
the  surface  water.". 

There  was  error  in  the  district  court  in  affirming  the  judg- 
ment of  the  court  of  common  pleas,  and  the  same  is  reversed, 
and  the  cause  is  remanded  to  the  court  of  common  pleas  for 
further  proceedings. 

[To  appear  in  89  Ohio  St.]  Judgment  aeeordingfy. 


TBADl  MASK— HIIBIPBaanATIOV-nVtTT. 
{Ohio  SitpreMM  (hurt  Chmmiation,    Fsbruaiy  29, 18S4.) 
BUCKLAND  £T  AL.  V.  RiCB  BT  AL. 
Wheie  a  tiade-mark  conUins  a  material  mialcadUig  reprawaUtloa,  a 
ooart  of  equity  will  not  protect  it. 
Error  to  the  District  Court  of  Sandusky  County. 
R.  P.  4t  JET.  &  BttrUnnd,  for  plaiiitiflh. 
J.  Jf.  Lemmon  and  IFm.  H.  Brown,  for  defendants. 
Nasb,  J.    The  defendants  in  error,  in  the  court  of  common 
pleas,. asked  for  an  injunction  to  retrain  the  plaintiffs  io 
•rror  from  infringing  upon  an  exclusive  right,  claimed  by 
them,  in  the  word  "^Trommer"  used  together  with  the  words 
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^'  Bxtraot  of  M  lU  Co."  ik^  a  tra  li»-niark  upon  Uittles  of  a  m^t 
extract  and  in  advertising  pamphlet:*. 

The  fiilloivin^  facts  app*ar  from  the  bill  of  exceptions:  The 
extract  of  malt  sold  by  the  defendants  in  e»Tor,  was  niaile  by 
one  GjssneXy  and  in  accordance,  with  a  formula  pri^pareil  by 
him.  The  preparation  of  thi^  extract  b  -gin  in  1874.  Many 
ye  iri.  before  that  time  Dr.  Felix  von  Niem'^yer,  a  G  •rmau 
phv.^iciau  of  .some  not«%  p  iblish*jd  a  '*  Text-Book  of  Practical 
Medicine,"  the  third  American  edition  of  which  was  printed 
in  1870.  This  book  was  a  8tand4»rd  work  and  becaime  aii- 
th>rity  tvith  physiciau4  an  I  ivtuleutsof  m>dioine.  In  this 
boik,  Dr.  Niemiyer  statidthat  in  late  yeirs  heliail  obtained 
very  g«K>ii  eff  cts  from  an  t^xtract  of  malt,  prt^pared  by  Tnin> 
m  *r.  He  also  in  general  terms  de.*«(;ribjd  Trommer^s  Mtlt-Bx 
tract.  Ziemss  'n,  in  his  ^'Cyjl  >|iedia  of  the  Practice  of  Medi- 
cine," a  standard  me<lic.'d  authoritv,  also  8|>eaks  of  a  nialt-ex- 
tract  prepared  fnim  Trommer's  receipt,  6(*S:»nerdid  not  know 
Trtmm  t*s  receipt,  and  it  is  not  claim  h1  that  the  malt-extract 
eold  by  the  defendants  in  error  was  prepared  in  aooordcnce 
with  Trimmer's  niethtxl,  or  that  th^ir  malt-extract  was  like 
Tcom  n  ir';^  extract  of  milt:  WSum  they  put  their  extract 
upon  the  market  th(*y  adopted  the  wonl  Trommer  to  be  used 
as  a  trade-mark  upon  their  lubjls  and  in  their  advertising 
matter. 

What  wa^  the  object  in  doins  thio?  Why  was  the  name  of 
Gessner —  the  r<ml  author  of  the  extract — C(mceal(><l  and 
**Tmmmer"  put  forward  as  the  catch  word?  There  could  have 
been  but  one  motivi>,  and  th  it  was.  that  tiie  public  should  be 
led  tobt*lieve-  th-it  the  defenilants  in  error  were  making  an 
extriictof  malt  like  that  made  by  Trommer  and  mentioned 
by  Niemeyer  and  Ziem^sen.  This  ohj  ct  is  liiade  more  a p- 
par>mt  by  an  examination  of  the  advertihing  pamphlets  is- 
sued by  defendants  in  error.  In  these,  n|>on  the  pasce  im- 
nie<liately  following;  the  title  paj^e,  are  printed  without  note 
or  comment,  except  to  show  where  th'^y  came  frf>m,  pxtnicts 
from  Nie-i^eyer^s  text-book  and  Ziems*<en's  Cyclo|)edia  in  re- 
gard to  Trommer's  extract  <if  malt,,  and  in  such  manner  as  to 
indicate  to  the  ordinary  reader  thtit  whit  these  authors  hiid 
written  was  in  regard  to  the  extract  of  mall  made  iby  the  dih 
fendaata  in  error. 
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It  18  well  settled  that  where  any  symbol  or  label  cliumed 
as  a  trade  mark  is  so  constructed  or  worded  as  to  make  or 
oontiiin  a  distinct  assertion  which  is  Untrue,  a  court  of  equity 
will  not  pn>tect  it  by  injunction. 

Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  4  De  Gex; 
Jones  &  Smith,  136.  4  H.  of  L.  cnses,  523 ;  Connell  et  at.  v.  Reed 
et  al.y  128  Mas^s.  477;  Manhattan  Mtsdicine  Co,  v.  Wood,  109  U.  S. 

We  think  that  the  labels  and  trade-mark,  which  the  de- 
fendants in  error  claim  the  exclusive  right  to  use,  were  so 
xron^tnicted  us  to  hold  out  to  the  public  that  they  manufac- 
tured a  muit-extrapt  like  that  made  by  Trommer.  This  was 
not  true.  We  therefore  reverse  the  judgment  of  the  district 
court. 

l^To  appear  in  40  Ohio  St.]  Judgment  accordingfy. 


^E^venre  state  bahx  dito  vatioval  BAHX-xyricT  ov  pbop- 

XBTT-SZSCVTOR-niBiyiDVAL  LIABltlTT -7KAVB- 

STATVTB  07  UJOTATIOn. 

{Ohio  Supreme  Oourt  Cdmmisston.     February  28,  1S84.) 

Bank  v.  McIntire. 

1.  Where  a  national  bank  is  in  fact  organized  as  the  sacoeaaor  of  a  state 

bank  with  the  consent  of  more  than  two-tliirds  of  the  stovlcliolders, 
it  may  hnlJ  and  own  asaettf  of  its  predecessor,  although  tn/onn  it  was 
organiasd  as  a  new  bank,  and  the  aasets  were  transferred  to  it  tu  if 
by  Siile  and  purchase. 

%  A  tier  a  mortgage  creditor  liad,  in  two  actions,  obtained  decrees  for  sales 
of  the  mortgaged  premiaef>,  the  Judgment  debt«)r  died  lestate.  The 
will  gave  power  to  tlie  executor  lo  sell  lands  to  pay  debts.  The 
h  >iderof  tiie  dettrecMand  tlie  executor  agreed  that  tlie  latter  might  sell 
tlie  mortgaged  lands  under  said  power— he  promising  to  pay  sidd  de- 
crees in  full  out  of  the  proceeds,  or  out  of  other  assets  of  the  estate  as 
preferred  ciaim«>.  The  executor  sold  thi^  lands  lor  kiiore  than  was 
due  nndt*r  the  decrees ;  paid  nothing  on  the  decrees ;  paid  out  and 
distributed  the  entire  esute  to  others  and  ded.  In  an  action  by  the 
holder  of  said  decre.is  a'^Hltist  the  executor's  estate : 

Held:  1.  Said  agreement  in  eflect  **  allowed"  the  decrees  as  valid  claims 
against  the  estate  of  tlie  mortgage  debtor. 

2.  The  holder  of  the  dec^rees  had' a  spei  idc  interest  in  so  much  of  the  pur- 

chase money  re(M»ived  by  tlie  executor  sm  equaled  the  sum  due  on  the 
decrees;  and,  under  the  agreement,  held  a  like  interest  in  the  otheif 
asiets  of  the  estate,  so  soon  as  the  executor  applied  said  purchase 
money  upon  other  debts. 

S.  So  s*ion  as  the  executor,  by  parting  with  those  assets  toothers,  made 
it  impossible  to  piy  naid  deoieja  out  of  his  testator's  estate,  he  beoame 
ini.iividually  liable  to  the  holder'of  said  decrees. 

A,  Suoh  act  by  the  exeoator  was  a  fraud  upon  the  holder  of  t)ie  6(tvnmf 


164  Qbio  Law  Joubmal. 

and  no  sUtate  of  limlutlon  oonld  b^ln  to  ran  in  hla  tmror  onili 
■aid  oreditor  had  notice  of  the  act. 

Ebbob  to  the  District  Court  of  Knox  County. 

At  April  term,  A.  D.  1859,  of  the  Court  of  Common  Pleas  of 
Knox  County,  Ohio,  the  Western  Reserve  Bank,  an  Ohio  cor- 
poration, in  an  action  to  foreclose  a  mortgage,  obtained  a 
d'scree  ordering  the  sale  of  a  tract  of  land,  in  said  county^ 
then  the  property  of  Daniel  S.  Norton,  in  order  to  satisfy  a 
debt  of  A:  Baldwin  Norton  secured  by  tfaid  mortgage.  This 
debt  was  found  to  be  $535.48.  Daniel  S.  Norton  had  bought 
the  hind  subject  to  said  mortgage  and  assumed  its  payment 
He  wasadefeudant  in  said  action  and  bound  by  said  decree* 

At  the  same  term  of  said  court  the  same  plaintiff  recovered 
a  judgment  liguiust  said  Daniel  S.  Norton  and  Orange  HoUis- 
ter  for  11070.83  and  coit-).  In  the  same  action  another  tract 
of  land  in  said  county,  belonging  to  said  Daniel  8.  Norton  and 
incumbered  by  a  mortgage  securing  the  debt  for  which  said 
juilgment  was  rendered,  was  ordered  to  be  sold  to  satisfy  said 
d.sbt.  This  debt,  also,  was  one  assumed  by  said  Daniel  8. 
Norton.  On  May  31, 1859,  orders  of  sale  were  duly  issued  under 
said  decrees  to  the  sheriff  of  the  county,  who  caused  the  lands 
to  be  duly  appraised,  advertised  and  offered  for  sale,  but,  no 
bid  being  made,  the  writs  were  duly  returned,  indorsed  ^'not 
sold  ft>r  want  of  bidders." 

About  November  1. 1859,  said  Daniel  8.  Norton  died  te8t> 
ate,  and  on  Novembef  IG,  1859,  his  will  was  admitted  to  pro- 
bate. Rollin  .C.  Huril  was  duly  appointed  and  qualified  as 
executor,  but  did  not  publish  notice  thereof  until  March  10« 
1860.  The  .will  gave  the  executor  power  to  sell  and  con- 
vey the  testator's  lands  for  the  payment  of  debts.  He  took 
possession  of  the  lands  covered  by  said  decrees. 

Charles  H.  Scribner  was  then  the  attorney  for  the  bank.  An 
arrangement  was  made  between  the  executor  and  said  attor^ 
Dcy  as  stated  in  the  following  extract  from  Mr.  8cribne]r's 
testimony  in  this  case: 

**  After  the  death  of  Mr.  Norton,  the  subject  of  the  payment 
of  these  decrees  was  the  subject  of  frequent  conversation 
between  Judge  Hurd,  his  executor,  and  myself.  I  did  not  un-^ 
derstand,  inasmuch  as  there  was  a  decree  of  foredosurp,  that 
any  Ibrmal  presentation  of  the  olaim  ful^  allowance  was  neo* 
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essary.  My  view  was  that  we  had  a  right  to  press  a  sale  at 
any  time;  but  Judge  Hurd  was  actively  eup^aged  in  endeavor- 
ing to  effjct  sales  for  the  payment  of  debts,  under  the  will  of 
Mr.  Norton,  and  in  the  conversations  I  had  with  him  on 
the  subject  of  the  payment  of  the  decrees,  he  exhorted  me  to 
patience,  and  said  to  me  the  decrees  should  be  paid  as  fast  as 
the  money  could  be  realized  from  the  sales  of  the  mortgaged 
property.  At  times  the  officers  of  the  bank  became  very 
pressing;  on  one  or  more  occasions  the  cashier  came  to  Mount 
Vernon  to  look  after  the  matter;  I  think  his  name  was 
Taylor.  I  introduced  him  to  the  judge,  and  they  conversed* 
upon  the  subject  to  some  extent  in  my  hearing;  the  same 
promises  were  made  to  him. 

*' Many  of  these  conversations  took  place  between  Judge 
Hurd  and  myself  within  four  years  after  the  death  of  Mr.  Nor- 
ton. I  urged  payment  with  all  the  persistency  I  could  with- 
out giving  offense.  Judge  Hurd  never  questioned  the 
validity  of  the  claims.  He  always  spoke  of  them  as  debts, 
which  he  was  bound  to  pay  as  executor;  repeatedly  promised 
to  pay  them  ;  but  insisted  that  we  should  not  proceed  to  expose 
the  property  to  sale  under  the  decrees,  claiming  that  he,  aa 
executor,  was  the  proper  person  to  make  the  sale,  and  apply 
the  proceeds  on  the  decrees. 

^^He  spoke  the  same  way  on  different  occasions  after  he  had 
made  a  sale  of  the  lands,  or  bome  part  of  them ;  but  on  one  oc- 
casion said  he  desired  to  make  some  sort  of  a  turn  of  one  or 
more  of  the  notes  received  upon  the  sale,  with  some  other  per- 
son. I  have  forgotten  who  it  was,  but  it  runs  in  my  mind 
it  was  Mr.  Israel.  He  stated,  however,  that  he  would  make  it 
all  right  on  the  final  payment  of  the  decrees.'' 

About  the  first  of  August,  A.  D.  1863,  more  than  two-thirds 
of  the  stockholders  of  the  Western  Reserve  Bank  determined 
to  discontinue  thcf  existence  of  thatinstit^ution  as  a  state  bank 
and  to  organize  anew  as  a  national  bank  under  the  act  of  con- 
gress, passed  February  25,  1863,  entitled  '*  An  act  to  provide  a^ 
National  currency,  etc."  As  a  few  of  the  stockholders  did  not 
wish  to  continue  in  the  new  bank,  all  the  surplrs  assets  of  the 
old  bank  after  each  stockholder  had  received  his  stock,  were 
iold  and  transferred  to  one  John  H.  McCombs,  who  immedi- 
ately transferred  said  assets  to  the  new  organisation  which 
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which  was  styled  "The  First  National  Bank  of  WarrcD.*' 
Among  the  assets  so  transferred  were  the  said  Knox  county 
decrees  and  the  claim  on  the  Norton  estate.  The  sale  to  Mo- 
Comb  was  merely  a  mode  adopted  for  transferring  the  assets 
from  the  old  bank  to  its  saccessor. 

On  the  twenty-fifth  of  M  irch,  1864,  Hard,  as  executor  of 
Norton,  nold  one  of  the  mortgaged  tracts  for  tl,600,  and  on  the 
twenty-first  da »  of  July,  186G,  he  sold  the  other  tract  for  1 1,400. 
He  received  all  the  purchase  money  but  made  no  payment  on 
either  decree;  filed  no  account  in  the  probate  court,  and  died 
on  February  13,  1874,  testate.  A.  R.  Mclntire.and  Frank  H. 
Hurd  were  duly  ap|)ointed  and  qualified  as  administrators 
(with  the  will  annexed)  of  the  Hurd  estate  to  them.  On  May 
18,  1877,  the  plaintiff  duly  presented  for  allowance  a  claim  for 
the  entire  amount  of  suid  decrees  with  the  interest  and  costs. 
Oil  S  *pteml>er  24,  1877,  said  administrators  rejected  the  claim. 
On  November  3,  1877,  the  First  National  Bank  of  Warren  be- 
gan in  Knox  Common  Pleas  a  civil  action  against  said  ad- 
ministrators of  the  Hurd  estate  upon  said  claims. 

The  petition  as  amended  contained  a  count  upon  each 
decree;  set  out  the  arrangement  between  Scribner,  as  attor- 
ney, and  Hurd,  as  executor;  the  transfer  to  the  plaintiff;  the 
sales  by  Hurd;  his  receipt  of  the  money ;  his  failure  to  pay  ; 
his  death;  the  appointment  and  qualification 'of  defendants; 
that  defendants  had  received  and  still  held  part  of  the  proceeds 
of  said  mortgaged  lands  and  other  assets  of  the  Norton  estate; 
asserted  a  lien  upon  said  proceeds  and  assets;  and  pra3'ed  for 
a  judgment  against  the  Hurd  estate,  and  the  application  of 
said  proceeds  and  assets  to  pay  it. 

The  defendants,  by  demurrer  to  the  petition,  as  amended, 
urtred  (1)  the  six  years  bar;  (2)  the  ten  years  barj  (3)  that 
the  plaintiff  had  not  "capicity  to  acquire  or  hold  said  judg- 
ment, decree,  and  claim,  or  any  power  or  capacity  to  enforce 
Ihe  collection  thereof ;''  and  (4)  that  '^  the  facts  stated  are  not 
eufiicient  to  constitute  a  cause  of.  action  against  these  defend- 
ants,' or  to  entitle  the  plaintiff  to  the  relief  prayed  for." 
These  demurrers  were  overruled  and  exceptions  noted.  The 
defendants  then  answered,  denying  sundry  averments  in  the 
p  stition,  and  setting  op,  as  a  sepiirate  defense  to  each  cause  of 
action,  that  the  claim  was  not  presented  to  RoUin  C.  Hurd,  at 
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executor,  fur  his  allowance  within  four  years  after  he  had 
given  notice  of  bid  appointment  as  executor.  The  plaintiff, 
by  reply,  stft  out  the  fticts  as  to  the  decrees,  the  substance  of 
the  arrangement  made  by  Scribner  and  Uurd ;  the  hitter's 
admission  of  the  claims  as  valid;  his  promise  to  pay  thi'm, 
and  that  he  ''  so  waived  all  otiier  formal  proofs  of  the  validity 
of  said  claim  against  said  Norton's  estate."  To  this  reply,  de- 
fendants demurred.  The  court  of  common  pleas  overruled 
their  den^urrer. 

By  amendments  to  their  answer  the  defendants  specially 
pleaded  as  separate  defenses  (1)  the  incapacity  of  the  plain- 
tiff; (2)  the  six  yeirs  bar;  (8)  the  ten  years  bar;  and  (4)  that 
before  his  death,  Hurd  had  fully  accounted  for  and  paid  out 
all  the  moneys  received  by  him  as  executor  of  the  Jforlon  es- 
tate, and  *^hat  there  ft  as  a  balance  of  over  $2,000  due  from  said 
estate  to  his  estate. 

Trial  was  had  in  the  common  pleas,  when  evidence  put  in 
by  the  defense  proved  that  Rt»llin  C.  Hurd  had  received  as 
executor  of  the  Norton  estate,  $76,155.36  and  no  more;  and 
had  ''paid  out  upon  the  indebtedness  of  said  estate,  the  ex- 
penses of  continuing  the  business  of  said  descendent,  the  ad- 
ministration of  »iid  estate,  the  sum  of  $82,164.04.*'  The  court 
found  the  issues  in  favor  of  the  plaintiff;  that  $3,994.57  was 
due  to  it  and  gave  judgment  against  the  deft^ndants  as  ad- 
ministrators of  the  Hurd  estate.  In  the  judti^ment  the  com- 
mon pleas  declared  this  claim  a  preferred  debt,  entitled 
to  priority  of  payment  out  of  the  Hurd  estate.  A  notice  for 
a  new  trial  was  overruled,  exception  taken  and  a  bill  of  ex- 
ceptions, presenting  all  the  evidence,  duly  made  part  of  the 
record.  Upon  error  the  district  court  reversed  the  judgment  of 
the  common  pleas,  because  of:  (1)  overruling  the  demurrer  to 
the  amended  petition;  (2)  sustaining  the  demurrer  to  the 
answer  filed  February  16,  1880,  setting  up  the  four  years  stat- 
ute of  limitation ;  (3)  overruling  the  motion  for  a  new  trial. 

The  record,  as  already  stated,  discloses  that  the  plaintiff  re- 
plied to  the  said  answer  of  February  16,  1880;  the  defendants 
demurred  the  reply,  and  the  common  pleais  sustained  that 
demurrer. 

The  bank  by  petition  in  error  asks  this  court  to  reverse  the 
Action  of  the  district  court. 
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jwepA  C  Devin^  for  plaintiff  in  error. 

A,  R.  Melntire  and  J.  Z>.  CrUrJifi^  for  defendant  in  error. 

Gbangbr,  C.  J.  Had  the  plaintiff  power  to  becr>me  owner  oif 
the  assets  of  the  Western  Reserve  Bank,  including  the  decrees 
and  judgments  against  Norton? 

Congress  intenoed  to  further  the  conversion  of  state  banks 
into  national  banks.  To  encourage  this  intent  it  provided  an 
easy  mode  of  effecting  the  change  without  materially  inter- 
rupting the  business  of  the  bank.  When  that  mode  was 
adopted  the  national  bank  became  tho  owner  of  all  of  the 
assets  of  its  predecessor  (the  state  bank)  of  whatever  nature. 
In  this  case  the  First  National  Bank  of  Warren  was  organised 
by  the  stockholders  of  the  state  bank ;  it  actually  succeeded 
the  Western  Reserve  Bank  of  Warren  in  its  location  and  busi- 
ness, and  became  possedsed  of  no  assets  that  would  dot  have 
belonged  to  it  if  the  statutory  mode  of  transformation  had 
been  adopted.  In  another  mode  the  n»w  national  bank  was 
legally  constituted,  and  assets  of  its  predecaissor  transferred  to 
it.  As  we  cou'^true  the  ^*act  to  prtivide  a  national  currency,"' 
it  clothes  a  national  bank  with  power  to  succeed  a  state  bank; 
to  hold  and  own  its  assets,  and  to  then  pursue  the  busi- 
nessofbankingunderthelimitationsoftheact itself.  Whether 
it  becomes  such  succe<«or  in  the  mode  provided  by  the  act,  or 
in  the  manner  adopted  by  the  plaintiff,  is  immaterial  in  this 
case.  We  hold  that  the  plaintiff  is  the  legal  owner  of  the  claims 
set  out  in  the  petition  as  amended.  See  first;  paragraph  of  the 
syllabus  in  Surman  v.  Imwrance  (kmpany^ib  0\\\o  St.  324;  also 
the  last  paragraph  of  the  opinio'i  of  Peck,  J.,  in  Whil^9  Bank 
of  Buffalo  V.  Toledo  Insurance  Company,  12  Ohio  St  6i& 

What  is  the  nature  of  those  claims? 

Before  Norton's  death,  the  Western  Reserve  Bank  had  ob- 
tained a  personal  judgment  against  him  in  one  case,  and 
decrees  in  both,  for  the  sale  of  the  mortgaged  premises.  In- 
stead of  making  the  executor  a  party  to  theca«es,  and  enforcing 
sales  under  the  decrees,  the  bank  and  Norton's  executor  agreed 
that  the  latter  might  use  the  pow^r  to  sell,  given  by  the  wiil, 
he  agreeing,  as  executor,  to  pay  the  decrees  in  full  with  in- 
terest and  costs,  as  preferred  claims.  This  agree:):ent  entitled 
the  bank  to  receive  from  the  executor  so  much  of  the  pro- 
ceeds of  the  mortgaged  premises  as  squalled  the  decresSi  with 


Ohio  Law  Journal.  189 

the  interest  and  costs,  or  to  receive  a  like  amount  out  of  the 
other  Norton  assets,  notwithstanding  such  payment  to  it  might 
consume  those  assets  and  leave  other  liabilities  of  that  estate 
unpaid.  This  arrangement  was  beneficial  to  the  estate.  It 
saved  further  costs  and  expenses  in  the  suits  and  gave  the 
executor  at  least  an  opportunity  for  getting  higher  prices  for 
the  land.  Such  an  agreement  was  within  the  scope  of  the 
executor^s  powers,  and  made  it  unnecessary  for  the  bank  to 
formally  present  the  claims  for  allowance.  If  any  such  pres- 
entation was  necessary,  this  agreement  accepted  the  statements 
*of  Hr.  Scribner  as  8\R;h  presentation,  and  admitted  that  b<»tli 
decrees  were  valid  6laims  against  the  estate.  We  think  the 
four  years  statute  of  limitation  did  not  apply  to  either  of  them 
under  the  facts  stated  in  the  petition,  as  amended,  or  in  the 
reply,  and  the  common  pleas  did  not  err  in  overruling  the 
demurrer  to  the  reply  to  that  defense. 

Under  the  agreement  the  executor  was  required  to  pay  the 
decrees  out  of  the  proceeds  of  the  mortgaged  premieee^  or  otUof  the 
Norton  entaie  as  preferred  claims.  So  long  as  he  retained  enough 
of  that  estate  to  make  such  payment  he  did  not  make  himself 
individually  liable  to  the  bank.  This  action  is  predicated 
upon  such  individual  liability.  It  is  truA  that  the  petition 
oharges  that  part  of  the  proceeds  of  the  mortgaged  premises 
and  other  assets  of  the  Norton  estate  had  come  into  the  pos- 
session of  the  defendants,  and  sought  to  give  effect  to  a  lien 
upon  ttiem ;  but  it  pra3*ed  for  a  judgment  againJ^t  the  Hurd 
estate,  and  the  evidence  showed  that  no  Norton  assets  came  to 
the  defendants.  The  defendants  are  not  liable  in  this  action 
as,  in  any  sense,  the  representatives  of  the  Norton  estate. 
Their  only  power  and  duty  touching  that  estate  was  to  file  an 
account  showing  Hurd's  transactions  while  executor,  and  to 
deliver  to  his  successor,  when  appointed,  remaining  moneys 
and  assets,  if  any,  of  that  estate. 

Treating  the  action  as  one  against  the  Hurd  estate,  upon 
his  individual  liability,  when,  if  ever,  did  the  statute  of  limi- 
tation begin  to  run?  So  long  as  he  retained  assets  of  Norton, 
sufficient  to  pay  the  decrees  in  full,  his  .mere  delay  to  make 
the  promised  payment  created  no  personal  liability.  So  long 
as  the  settlement  of  the  Norton  estate  remained  open;  .so 
long  as  Hurd  delayed  to  file  his  accounts  in  the  probate  courti 
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all  unpaid  claimB  that  he,  as  executor,  had  admitted  to  be 
valid,  remained  in  full  force  and  effect  ugainst  that  estate. 
Holding  the  moneys  and  assets  of  the  estate  in  atrustcapucity, 
he  held  them  subject  to  the  right  of  the  bunk  to  priority  in 
payment,  and  the  moment  he,  by  otherwise  applying  them, 
made  it  impossible  for  him  to  pny  the  bank  out  of  the  Norton 
estate,  he  became  individually  liable  to  the  bank.  But  as 
such  payment  by  him  uuder  the  case  shown,  was  a  fraud  upon 
the  bank,  the  statute  would  not  begin  to  run  in  his  favor,  if 
at  all,  until  the  bank  had  knowledge  that  he  had  so  acted  as 
to  incur  this  liability. 

The  petition  does  not  show  when  the  bank  first  acquired 
such  knowledge.  As  it  set  out  a  valid  claim  to  the  proceeds 
of  the  sale  of  the  mortgaged  premises  and  averred  that  pari  of 
said  proceeds  were  in  defendants'  hands,  the  common  pleas 
d](^  not  err  in  overruling  the  demurrer  to  the  petition  as 
amended. 

The  defendants  sought  to  avail  themselves  of  the  six  years 
bar:  This  impost  upon  them  the  burden  of  proving  that 
Hurd  individually  ought  to  have  been  sued  more  than  six 
years  before  this  action  was  begun.  The  exhibit  from  the 
pnibate  court  showed  that  Hurd  had,  during  his  lifetime,  dis* 
posed  of  all  of  the  Norton  assets,  and  so  made  it  imposs^ible  to 
pay  the  bank  out  of  that  estate.  But  there  wss  no  evidence 
tending  to  hhow  when  Hunl  so  disabled  himself,  or  loAm  the 
bank  first  had  notice  of  it  Hence,  the  common  pleas  did  not 
err  in  fiAding  that  the  plaintiff's  action  sgainst  the  Hurd, es- 
tate was  not  barred,  or  in  overruling  the  motion  for  a  new  trial. 

But  that  court  did  err,  as  we  think,  in  holding  the  claim  a 
preferred  debt  against  the  Hurd  estate.  If  the  record  disclosed 
any  specific  assets  of  the  Norton  estifte  in  the  hands  of  the 
Hurd  administrators,  th^  plaintiff  would  be  entiUed  to  an  or- 
der applying*  them  upon  the  judgment,  but  no  such  fact  is 
shown :  nor  did  it  appear  that  Hurd  had  confused  Norton's 
assets  with  his  own  estate. 

Judgments  of  the  district  court  and  common  pleas  reversed^ 
add  decree  for  plaintiffs  for  the  amount  found  by  the  trial 
court,  with  interest  and  oosts:  Execution  to  run  against  the 
Hunl  estate. 

[To  appear  in  40  Ohio  St.]  Jikdf/mM  aceordingly» 
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OHIO  DECISIONS. 


vmaaa  cn>vrt  oy  ohio. 


Hon.  W.  W.  JoHNwa,  OUff  Amiw 


■m.  Ommmb  W.  KeUTAin.  Him.  Jean  W.  Okbt. 

Hon.  SUifmi  V.  Owm.  Hov.  XAmTm  D.  Follrt. 

0»/iiiii5tM,  OMci,  March  4, 1884. 

OSmWAL  DOGKBT. 

Ho.  408.  Eliaibeth  Birrett  «.  J.  B.  Hart.  Error  to  the  District  Coart  of 
Ottawa  County. 

VOLURT,  J. 

A  chattel  mortgage  oontnined  the  following :  "  If  the  said  party  of  the 
second  part  shall  at  any  time  deem  himself  in  danger  of  losing  MNid 
debt  or  any  part  thereof,  by  delaying  the  collection  thereof  until  the 
expiration  of  the  time  above  limited  for  the  payment  thereof, 
*  *  *  said  party  of  the  second  part  Is  hen  by  authorised  to  take 
possession  of  said  goods  *  *  *  at  any  time  wherever  found, 
either  before  or  afler  the  expiration  of  the  time  aforesaid,*'  etc. 

Hfid:  1.  Tiie  mortgav^ee  may  take  powea^ion  of  such  property,  when  he, 
aofting  In  good  faith  and  upon  facts  arising  since  making  the  mort- 
gage, does  deem  himself  in  such  danger. 

1.  Such  am  irtgigie,  if  awl  tno48,mfty  testify  a^  to  whether  or  not  he 
dill  deem  himself  in  danger  of  thus  losing  his  debt  or  a  part  thereof. 

Judgment  afflrtned. 

18.  WlUlam  WlllhAins  v.  WlllUm  P.  Sohata  et  al.  Bnor  td  the  District 
Court  of  Franklin  County. 

Out,  J. 

A.,  having  ezecnted  In  due  form  a  deed  of  gift  of  real  estate  to  his  son, 
said  to  B. :  •«  Tkke  tliis  deed  and  keep  it.  If  I  get  well  I  will  call  for 
it.  If  I  don't,  glTc  it  to  Billy,"  the  grantee.  A.  was  then  111  and 
died  within  a  few  days  thereafter  of  the  same  illness,  Snd  K  then 
handed  the  deed  to  tlie  grantee,  who  caused  It  to  be  recorded^  /fefrl, 
that  this  did  not  oonntltiite  a  delivery,  and  the  Instrument  waa  In- 
valid aa  a  deed.  Orookt  ▼.  QrookM^  M  Ohio  St.  610,  and  Bail  T.  i^bfs- 
flusa,  87  Ohio  St.  182,  approved  but  diailnguiahed. 

Judgment  affirmed. 

463.  Stone  «•  Strong,  adm'r,  et  aL  Bnor  to  the  District  Court  of  Hardin 
County. 

JOHKSOK,  C.  J. 

SUUL :  1.  In  procsedlufl^s  by  an  executor  or  admlnlatrator  for  the  sale  of 
resl  estate  to  pay  debts,  where  the  same  la  encumbered  by  mort- 
gaices  or  other  Uena,  the  court  la  to  settle  the  prlolrlties  among  lien- 
holdera  and  onler  a  aale  free  from  such  liens. 

1.  When  such  proceedings  are  In  the  probate  court.  It  Is  not  authorised 
to  make  an  order  to  sell  the  si^e  subject  to  the  mortgage  or  other 
liens. 

8.  Whersprooeedtngs  for  such  sale  are  properly  instituted,  the  executor 
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• 

oradmlaisfcnttor  under  ■eoiion  6165  ReTiaed  Stotntm,  Is  entitled  lo 
oompenestion  and  charges  for  making  the  sale,  lo  beJlrtiptUd^  before 
applying  tlie  proceeds  to  mortgiige  or  other  liens. 

4.  SocUooinpensation  Is  to  be  eompated  by  the  per  oentnm  anthorlaed 
by  section  6188,  on  the  money  arising  from  snch  sale  to  be  adminis- 
tered. 

Ik  If  a  mortgagee,  whose  lien  Is  fixed  by  the  court,  becomes  the  purchaser 
at  such  calf,  the  executor  or  administrator  Is  not  entitled  t(>  a  per 
centum  compensation  on  that  part  of  the  purchase  money  applicable 
to  the  satlsf action  of  his  mortgage. 

6.  Sections  6165  and  6188  should  be  construed  together  In  determining 

the  per  centum  compensation  for  the  sale  of  real  estate,  and  it  la  to 
be  computed  on  the  aggregate  amount  arising  from  both  real  and 
peraonal  estate,  as  graduated  by  section  6188,  and  not  on  each  sepa- 
rately. Hence  it  is  error  where  there  are  personal  sssets  collected,  to 
grsdnate  the  compensation  on  the  proceeds  of  the  real  estate  without 
regard  to  the  amount  of  personal  estate. 

7.  In  graduating  the  per  centum  compensation  the  higher  rate  pre* 

scribed  5y  section  6183  should  be  ftr4t  applied  to  the  personal  estate. 
Judgments  rerersed,  and  cause  remandtni. 
4B2,  John  A.  Long,  executor  of   Benjamin  Iiong  e.  Thomas  White. 

Error  to  the  District  Ck>urt  of  Geauga  Ck>onty. 
PbrCurcam. 
The  statute  of  fhiuds  cannot  defeat  recoTcry  of  purchase  money  on  a 

yerbal  contract  Ibr  sale  of  a  dwelling  house  then  annexed  to  real 

estate,  but  to  be  severed  from  the  freehold  and  duUvered  on  roller8« 

after  the  same  has  been  so  severed  and  delivered  In  accordance  with 

the  contract. 
Judgment  aOlrmed; 
400.    Sondder  «.  Wnilace,  administrator,  etc.      Error  to  the  District 

Court  of  Butler  Ck>unty.    Judgment  afflrmed.    No  further  report. 
709L  Clark  v.  Orsham  et  aL     Error  to  the  District  Court  of  Franklin 

County.    Reversed  by  consent  and  cause  remanded. 

MOnON  DOOKBT. 

68.  Ksple  V.  Village  of  Cambridge.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Ouernsey  County.    Motion  granted. 

60.  Maple  «.  Village  of  Cainbridt^e.  Motion  for  leave  to  Ale  a  petition  In 
error  to  the  District  Court  of  Ouemwy  County.    Motion  granted. 

60  Maple  v,  village  of  Cambridge.  Motion  for  leave  to  file  a  petition  In 
error  to  the  District  Court  of  Ouernsey  County.    Mf>tlon  granted. 

61.  Gordon  e.  Redding.  'Motion  for  leave  to  file  a  petition  in  error  to  the 
1>iatclct  Court  of  Ottawa  County.    Mot  Ion  overruled. 

62.  Kinsey,  administrator,  etc.  v.  Scanlan  et  al.  Motion  for  leave  to  file 
a  Dctltlon  In  error  to  the  District  Court  of  Hamilton  County.  Motion 
overruled. 

68.  Qollings worth  «.  City  of  Zmesville.  Motion  to  reinstate  cause  No.  90 
General  Docket.    Motion  granted. 

6iA  Armstrong,  administrator,  etc.  e.  Guardian.  Motion  to  recall  man- 
date and  for  final  Judgment.    Motion  overruled. 
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ASSIGNXSNTB  FOR  ORAL  ARGUMBNT. 

Tkursdaji/,  March  13. 

22.  Harvey  P.  PlHtt  et  al.  t    The  Pennsylvania  Co.    Error  to  the 

District  Court  of  Lut-an  County. 
25.  Owen  Lynch  v.  The  Lake  Shore  A  Michigan  Southern  R'y  Co. 
Error  to  the  District  Court  of  Lucas  County. 
jnriday,  March  14. 

ISO.  Andrew  Jackson  et  al.  v.  Benjamin  F.  Brashear  et  al.    Error  to 

the  District  Court  of  Hamilton  County. 
681.  George  W.  Durgin,  jr.,  et  al.  v.  Benjamin  F.  Brashear  etaL 
Error  to  the  District  Court  of  Hamilton  County. 
FHxdny^  March  21. 

173.  Elizabeth  A.  Raymond  et  al.  v.  The  City  of  Cleveland.    Error 
t«)the  District  Court  of  Cuyahoga  County. 

174.  Plio>nix  Insurance  Co.  v.  Mary  B.  Sage.    Error  to  the  Distrlol 
Court  of  Lorain  County. 

175.  Martha  L.^  Kelley  v.  J.  K.  Hord,  administrator,  etc.    Error  to 
tlie  District  Court  of  Cuyahoga  County. 

K.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  9  o'clock  a.  m., 
local  time.  (c) 


8T7PBEKS  C0T7BT  COMKISSIOH. 


Hon.  Moiin  M.  GaANUBB,  Chi^  Judgt. 

Judget: 

Hon.  Obobos  K.  Naaii.  Uos.  Fbawkmm  J.  Dicxmjji 

Hon.  Chablbb  D.  Uabtiv.  Hon.  John  HcCaulbt. 


Oolumbus,  Ohio\  March  4, 1884. 

GENERAL  DOCKET 

No.  233.  Wagoner,  execntor/etc.  et  al.  t>..Sarah  Cox.  Error  to  the  District 
Court  of  Hamilton  County. 

Nash,  J. 

1.  Where  the  larger  sum  mentioned  in  a  note  is  the  actual  debt,  and  a 
small«T  sum  has  been  agreed  upon  as  a  release,  if  paid  under  stated 
conditions,  tiie  failure  to  comply  with  the  easier  lenuH  gives  the 
creditor  tlie  right  to  enforce  tiie  payment  of  tlie  larger  sum. 

8.  Wliere  the  damages,  resulting  from  afailure  co  comply  witli  theeaMer 
terms  are  uncertain  or  impossible  of  ascertainment,  tiie  stipultited 
sum,  will  be  treated  as  an  alternative  sum  to  be  paid  unless  mani- 
festly inequitable. 

Judgment  aAirnied. 

134.  Adin  O.  Hilibs,  administrator  of  Christina  Miller  et  al.  v. The  Union 
Central  Life  Insurance  Company.  Error  to  the  District  Court  of 
Franklin  County. 

DiOKMAN,  J. 

1.  The  will  of  W.  M.  contained  the  following  provision :  "  I  give  and 
device  to  my  l»eloved  wife,  in  lieu  of  dower,  tlie  fnrm  on  which  we  now 
reside,  situate  in  Franklin  county,  Ohio,  containing  about  two  hun- 
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dred  acres,  dnring  her  natural  life.  At  the  death  of  my  said  wife, 
the  real  estate  aforesaid  I  give,  devise  and  bequeath  to  in>  grandson, 
William  Miller.*'  The  provision  in  lieu  of  dower  also  c-mbracf^d  a 
bequest  to  tiie  wife  of  certain  personal  property.  On  tlie  eiKliceenth 
day  of  November,  1850,  the  will  was  duly  admitted  to  probate,  and 
on  the  same  day  tlie  widow  of  the  dcoedent  appeared  in  court,  and 
made  lier  siatutory  election  to  talve  under  the  will.  The  widow 
owned  in  fee  simple  a  tract  of  oiglity  acres  of  land  constituting  a  part 
of  the  farm  mentioned  in  the  will,  which  she  acquired  by  inherit- 
ance, and  of  which  she  held  poesession  until  her  death. 

Had: 

That  upon  the  widow's  election  to  talce  nnder  the  will,  the  grandfton  be- 
came entitled  to  an  equilabie  estate  in  remainder  in  the  eighty  acres 
of  land. 

2.  After  the  widow's  election,  she  executed  a  warranty  deed  of  the  eighty 
acres  to  o:)e  J.  F.,  and  thereafter  borrowed  of  an  insurance  company 
94,000,  Huri  to  secure  the  payment  tliereof  mortgaged  the  premises  to 
the  company— the  company  having  no  actual  IcrfowledKC,  attlietime 
of  tlie  execution  oftlie  will  or  of  the  widow's  election  to  talce  under 
the  same.  The  deed  Co  J.  F.  was  not  placed  on  record  for  more  than 
two  yeare  after  its  date,  and  more  than  one  year  after  the  execution 
and  record  of  the  mortgage. 

Hdd: 

ThaX  the  probate  of  the  wilt  and  the  widow's  election  to  take  under  the 
same,  were  not  couHtrnctive  notice  to  the  mortgagee  of  the  equitable 
Inrepestof  rhe  grandson  in  the  eighty  acres  or  land,  and  that  the  mort- 
gagee has  the  first  and  superior  lien  on  the  premiaea. 

Judgment  of  the  district  court  afflmied. 

196.  First  National  Bank  of  GMllipolis  v.  Wm.  F.  Butler.  Error  to  the 
District  Court  of  Gallia  County. 

Martin,  J. 

The  owner  of  a  domestic  note  left  it  with  a  bank  for  collection,  and  if  not 
collected  to  fix  tlie  liability  of  an  indorser.  It  not  having  been  paid 
at  maturity,  the  bank,  according  to  a  general  usnge  of  the  place, 
handed  it  to  a  reputalile  notary  for  presentment  and  pnitest : 

Hdd^  That  the  notary  was  the  sob-agent  of  the  owner,  and  tlie  bank  is 
not  answerable  for  a  default  of  the  notary  in  making  presentment 
for  payment,  whereby  the  liability  of  the  indorser  was  released. 
Judgment  reversed. 

DiOKMAN,  J.,  dissenting. 

2S27.   The  First  National  Bank  of    Mount   Gilead,  Ohio,  «.  Trimble's 

Assignee.    Error  to  the  District  Court  of  Morrow  County. 
BttbkCoubt. 

1.  The  two  yeara  within  which  an  action  under  section  5108  Revised  Stat- 

utes of  the  United  St^ites,  for  double  the  amount  of  interest  paid, 
must  be  brought,  begins  to  run  from  tlie  day  on  wlilch  the  interest 
that  included  usury  was  actually  pat  J. 

2.  The  amount  of  the  recovery  is  twice  the  amount  of  the  whole  interest 

BO  paid.    It  is  not  twice  the  amount  of  the  fCJiitrtoti«  interest. 
8.  If  the  payor  of  such  Interest,  before  action  brought,  was  adjudged 
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a  bankruitt,  his  ansi^nee  in   ban krupttty  became  his  **  legal  lepre- 
sentaiive,"  and  as  such  whs  eniitled  t<>  bring  the  action.     Crocker, 
Assignee  v.  Bank  of  dwtoiHi,  A  Dillon  3-'>8 ;  Monoitgahela  Nat,  Bank 
▼.  OvarhoU,  96  Penn.  St.  327 ;    Orag  v.  Bennett,  3  Met.  522. 
Jadgmeut  atUrmed. 

232.  Otho  H  trdman  et  al.  v,  Qoorge  Wilson,  adm'r.  Error  to  the  District 
Court  of  Madison  County; 

Bt  THE  Court. 

W.  sued  upon  a  not<>.  The  annwer  set  up  payments  of  usurious  in- 
terest. The  reply  stated  tliat  the  original  loan  was  made  upon  a  note 
for  $1,500;  that  it  was  renewed  several  times.  Tuat  after  said  puy- 
Dients  of  UMury  it. was  agreed  i*y  and  between  the  payee  and  princi- 
pal maker  **  that  there  should  then  be  a  final  settlement  and  pay- 
ment of  said  loan  and  interest,  and  that  said  loan  should  n(»t  l>e  ctm- 
tinued  longer."  But  thesaiii  principal  debtor  **  not  then  l>eing  ready 
to  pay,*'  a  new  note  for  91,500  (made  by  and  payable  to  same  parties 
as  tiie  original  note)  wasdelivi'red  and  accepted  **in  payment  of  said 
former  notes  and  not  in  renewal  thereof."  This  was  the  note  sued 
on.    The  common  piean  overruled  a  demurrer  to  this  reply. 

Held!  The  reply  did  not  describe  *'  a  complete  HSttlement  and  liquida- 
tion between  the  parties  and  voluntary  payment  of  interest*'  (12 
Ohio  159)  such  as  bars  inquiry  into  and  dedu<.'tion  of  illegal  interest. 
As  stated  it  presented  a  plain  attempt  to  evade  the  usury  laws  or  the 
state,  and  the  demurrer  should  have  been  sustained. 

1.  The  common  pleas  rendered  a  Judgment  in  January,  1870.  The 
district  court  dismissed  a  petition  in  error  in  March,  I8S0.  A 
second  petition  in  error  was  ti:ed  in  the  same  court.  Tlie  dismissal 
of  1880  was  pleaded  in  bar,  and  in  March,  1881,  tliis  plea  was  sus- 
tained by  a  judgment  of  dismissal.  In  September,  1881,  a  p<  tition  in 
error  was  tiled  in  the  supreme  court,  asking  the  reversal,  first,  of  the 
judgment  of  1880,  and  second,  of  that  of  1881. 

Held.'  In  the  absence  of  any  motion  to  this  petition,  all  of  it  relating 
to  tiie  judgment  of  1881  is  treated  as  surplusage.  The  judgment  of 
1881  ceases  to  operate  except  as  to  its  own  costs,  after  the  judgment 
of  1880  is  reversed. 

Judgment  of  district  court  and  common  pleas  reversed. 

248.  Theresa  Eisenberg  v,  Marx  Albert.  Error  lo  the  District  Court  of 
Belmont  County. 

Bt  the  Couht. 

T.  E.,  a  wife,  joined  her  husband  in  a  mortgage  of  her  separate  real  estate 
to  secure  a  note  made  by  the  husband  for  his  own  debt.  Without 
her  consent  the  payee,  for  a  valualile  consideration,  agreed  to  extend 
the  time  for  the  payment  of  the  note  for  a  year. 

Held.' 

The  wife*s  property  occupied  the  place  of  a  surety,  snd  was  released  by 
said  extension. 

Judgment  alfirmed. 

229.  Socle  «•  Village  of  Nelson  ville.  Error  to  the  District  Court  of  Athens 
County.'  Judgment  afflrmed.    Ko  further  report. 
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237.  Poitenger  v.  Bailey  et.  al.    Error  to  the  District  Court  of  Peny 

County.    Judgment  affirmed.    No  further  report. 
289.  J«>nes  v.  Con  ley.    Error  to  the  District  Court  of  Liclcing  County. 

Dismissed  for  want  of  preparation. 
245.  Rice  v.  Rice  et.  al.    Ernir  to  tlie  District  Court  of  Morrow  County. 

Judgment  affirmed.    No  report. 

251.  Broclc  et  al.  v.  Hidy  et  al.  Error  to  the  District  C6urt  of  Fayette 
County.    Dismissed  for  want  of  preparation. 

252.  Homestead  Building  and  Loan  Association  v.  Continental  Life  Ins. 
Co.  Error  to  the  District  Court  of  Fayette  County.  Dismissed  for 
want  or  pi-eparation. 

255.  D.iwson  c^t  al.  v.  Birtholomew.    Error  to  the  District  Court  of  Mor- 

n>w  County.    Judgment  affirmed.    No  report. 
181.  Bun-lcliardt  v.  Fourth   Natiomil  Ranic  of  Cincinnati.    Error  to  the 

District  Cc>ui*t  of  Hamilton  County.    Judgment  affirmed.  No  report. 
231.  Starbuck  et  al.  v,  BrigeL    Error  to  the  District  Court  of  Hamilton 

County.    Dismissed  for  want  of  preparation. 

ASSIOXMKNTB  FOR  OBAI«  ABaUMXRT 

Wedhte^day^  March  12. 

139.  Zimmerman  v.  Zimmermmn. 
200.  Hauauer  V.  Cummings. 

WedtirAttajt/,  March  19. 

116.  Ruiiierford  v.  Brachman. 

117.  ilarbine  v.  Banlc  of  Xenia. 
Wednesday,  March  26. 

129.  B.  A  O.  K.  R.  Co.  t;.  Holgate. 

159.  B.  A  O.  R.  R.  Co.  v.  Gibson. 
Wtdneadtty,  April  9. 

144.  Brainerd  et  al.  v.  Klwell. 

145.  Brainerd  et  al.  v.  Moulton. 
Wedttrsttny^  April  16. 

137.  Ohio  Valley  Insursnce  Company  «.  Kirk  et  al. 

140.  L.  S.  A  M.  S.  R'y  Co.  v.  Gates,  administrator,  etc 
WedMrsday,  April  23. 

160.  McGill,  executor  v.  Williamson. 
178.  Harvey  et  al.  v.  Gardner  et  al. 

Wednesday,  April  30. 

183.  Clermont  t;.  Irish  Building  Association. 

194.  Castle  v.  Knsign. 
Wednesday,  M*ty7, 

195.  Burt  et  al.  v.  Wilcox  Silver  Plate  Co. 
2i)6.  Peck  ham  Iron  Co.  t».  Harper  et  al. 

Wednesday,  May  14. 

20H.  Keys  v.  Jai-ob  D.  Cox  et  al. 

214..  Layman  et  al.  v.  Cunningham  et  al. 

All  cascM  up  to  No.  325  are  called  and  should  be  ready  M  reached,  nii- 
less  ftirther  time  be  granted  for  cause  on  application.  Seasiona  b^lu^ 
9  o'clock  A.  M.  (CO) 
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DIGEST  OP  CASES. 


AidgnmoBt— Cbl^a/eral  Qeeurity,—!,  A.  made  8  general  alignment 
for  the  benefit  of  creditors,  but  had  prevSoasly  assigned  to  part  of  his 
creditors  "as  collateral  security  "  a  claim  against  the  ciry  of  Pittsburgh* 
The  city  never  accepted  or  recognized  tlie  as*<ignment,  and  paid  the 
money  due  A.  to  liis  asHignee,  who  distributed  it  generally  amonust  tlie 
creditors.  HeL-l^  on  appeal  (reversing  tiie  court  below  and  affirming  the 
auditor's  finding)  tliat  the  liolders  of  the  asnigned  elnim  did  not  have  a 
claim  on  the  fund  that  could  he  enron*ed  as  against  the  general  creditors. 
2.  To  mHke  an  assignment  valid,  the  assignor  must  not  retain  any  con- 
trol of  the  fund,  any  authority  to  colle^^t  it,  or  any  power  of  revocation. 
The  transfer  must  be  of  sucli  a  character  that  the  fund  holder  can  safely 
pay,  and  is  compelled  to  do  so,  though  forbidden  by  the  assignor.  3. 
Upon  the  distribution  of  an  assigned  estate,  a  claimant  upon  the  fund 
must  claim  by  and  through  the  asssignment.  He  cannot  claim  adversely 
to  it.  Gei8t*B  Appeal.  Pa.  Sup.  Ct.,  Jan.  7,  1884.  14  Piltsb.  Leg.  Jour. 
299. 


Criminal  'Lkw^Oin/esniona—lndaeemenia. — Admissions  of  guilt  made 
by  a  prisoner,  under  circnmstances  which  induce  him  to  believe  that, 
whether  true  or  false,  it  is  to  hisinterest  to  make  them,  are  imompetent. 
PeopU  V.  WolcoiU  Mich.  Sup.  Ct.,  Oct.  24, 1883.    17  Rep.  275. 


Foreign.  Corporation— Power  to  Hold  Land— Der.d— Acknowledgment — 
Eatoppet,-^!,  A  corporation,  even  though  it  does  little  or  no  buMine<«s  in 
the  slate  where  it  is  organizfd,  is  not  necessarily  incapable  of  holding 
and  dealing  in  land  in  another  state.  2.  A  deed  executed  by  a  comnflis- 
sion  emp>wered  to  convey  public  land  may  be  lawfully  acknowledged 
by  the  commissioners  after  their  authority  has  l>een  revokiKl.  3.  An 
unacknowledged  deed  is  good  against  all  persons  having  ai-tnal  notice  of 
its  existence.  4.  A  valid  deed  does  not  b<  come  void  lie^ause,  by  reason  of 
the  low  of  a  plat  referred  to  therein,  it  has  become  difficult  to  define  the 
boundaries.  6.  The  Joint  proprietors  of  a  tract  of  land,  who  have  ao 
oepted  other  land  in  exchange  therefor,  are  estopped  to  deny  the  validity 
of  a  deed  executed  by  a  part  of  them  only,  on  behalf  of  all,  without 
power  of  attorney.  Ifew  Uampahire  Land  Oo.  v.  IHllon,  U.  8.  C.  C.  D.  of 
N.  H.,  Jan.  11, 1884.    j9  Fed.  Rep.  73. 


TrtkU^—JSiaiute  of  Limitati0fi9-~Omsfruet\ve  Fraud.— The  statute  which 
prescribes  that  an  action  for  relief  for  fraud  shall  be  brought  within  five 
yearsafierdiscoxery  of  the  fraud,  and  that  no  action  shall  Ve  brought 
afM!r  ten  years  from  the  perpetration  of  the  fraud,  applies  as  well  to  i-on- 
strnctlveas  to  actual  fraud.  PhUVpa  y,  Shpp,  Ky.  Ct.  of  App.,  Nov.  24, 
1883.    17  Rep.  271. 
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resenta'ioM—rneotapef*mey^R''^iM9ion.—T\\ere  Is  »  presainption  of  Ikw 
that  a  pirnon  employed  at  a  monthly  salary  Iseiigai^ed  by  the  mon'h,  so 
thateitlier  party  miy  terminate  the  contract  at  the  end  of  any  month, 
anle34  it  affirm  itiv  'ly  appe  irs  thrt  a  dHflnite  perlcid  of  employment  was 
con  torn  plutnd  l*y  the  partl<*8  to  the  contract.  2.  A  person  who  secures 
employment  for  a  st;ited  ()eriod  b^  false  and  fraudulent  representations 
may  b9  il'iMmissed  at  any  time,  and  his  employer  m  ly  recover  from  him 
for  any  dimaxo  suHtaliied  bv  reisoii  of  the  deceit.  3.  A  person  who^ 
rei»re«eniing  liim^lf  as  competent  to  dischrat^e  any  duty,  Ih  employed 
for  t*mt  purp  >9^  m  iv  be  dUmissd.l  upon  lils  Inctoinpeteiicy  being  shown. 
Jonen  v.  VeMvff  of  TrittUi/  PtrM.  U.  S.  C.  C.  W.  D.  of  N.  O.  November 
Term,  1883.    19  Fed.  Rep.  59. 

Pardon— P^^<iea^  />i9a6i^i>«.— The  effect  of  a  pardon  granted  by  the 
governor  of  the  (H)mmon\veaUh  is  to  relieve  the  acuu^icd  «»f  the  puirish- 
meiit  annexed  to  the  offense  for  which -he  was  convicted,  and  of  all  pen- 
altlHH  and  con^qnemtes  exc  *pt  p  >lttioal  tli^abilUies,  growing  out  of  the 
conviction  an  i  nent mi«.  ElwartU  v.  ChtnmonweaUh.  Va. Sup.  Cu  of  App., 
Nov.  1883.    17  Rep.  286. 

Ttki9ntM—8id}-C-}mbi7uitionS''Tmlependent  PatenU-^'Wh^n  a  patent  Is 
issue<l  for  an  invention  consisting  of  a  com  bln:itlon  of  a  number  of  ele* 
nients,nnd  there  is,  at  the  same  tin&e,  an  inveniiim  madeby  the  patentee 
ooiisiMting  of  a  sub-combination  of  a  part  of  the  elements  entering  into 
thelanrer  combination,  and  the  patent  lasued  does  not  embrace  such  • 
snb'coipbination,  tli«  Inventor  of  b(»th,  at  the  same  time,  may  afterwards 
obtain  an  Independent  p-itent  f(»r  the  Mub-combinatlon,  provided,  he  ap- 
plies therefor  witiiin  two  years  after  tlie  Invent'on  has  g>me  Into  public 
use  or  Iteen  on  sale.  Othn  v.  Wung  Town  On,  U.  S.  C.  C.  D.  of  Cal.,  Feb. 
4,1884.    2  West  Coast  Rep.  7. 

(bis—  Warrnntv-^SPeelion—  Demand.— The  defendants  sold  a  marhi  ne  to 
plaintiff  witli  warranty  as  toqiiility  andcipabillly,  and  upon  thnexpress 
written  agreement  th  it  if  it  did  n  it  w  irlc  a<i  guarantood  it  should  l>e  re- 
turned and  anew  machine  given,  or  the  notes  given  for  the  purchase 
price  returned.  The  machine  Wiis  returne  I  under  the  warranty.  Held: 
Tliat  tliederendants  could  elf*c'.  either  to  give  a  U'^w  instrument  or  to  re- 
turn the  iiotCM,  but  tha*,  in  default  of  eleutiim,  the  purchaser  could  re- 
cover his  notoii  without  previons  demand.  TumbuU  v.  iSe^fmour,  Minn. 
Sup.  Ct.,  Nov.,  1883.    17  Rep.  276. 


Btituteof  Llnltitloii— 3^cw  Pro /iit4«.— Where  there  is  no  dispute  as  to 
the  fauts  which  go  to  pr  ive  an  aclcnowledgment  or  new  pnnnise,  the 
q'l  HM'Hi  i4  OI19  of  fc  iw  Tir  tha  u  >arr,  bat  where  there  Is  any  dispute,  the 
quiuioi  is  a  mix»^d  one  of  law  and  fad  for  the  jury.  Where  there  is  an 
acknowledgihent  of  Imlebte  IneMs,  it  will  l»e  taken  to  relate  to  the 
denii'iil  In  1«uit,  and  the  burden  is  on  the  defendant  io  show  that  it 
reUt-*d  to  another  debt.  MorreU  v.  F^arrier,  Ck>l.  Sup.  Ct.,  Dec,  1883. 
4  Col.  L.  Rep.  377. 


THE 

OHIO   LAW   JOURNAL. 


Vol.  v.  OoiiUMBUS,  O.,  March  15,  1884.  No.  6. 


REPORTED    CASES. 


ITHSV  APPB4L  BT  OVB  PABTT  C4BEIB8  UP  WHOLB  048B— PABTOEB 
IB  PBOCBBDIBQ  OH  BBBOE~BT7MKOH8«^BBYIYO]l-B8TOPPBL. 

(OAto  Supreme  Court  OcnnmUsion,  February  5,1884.) 

Brown  v.  Kuhn  st  al. 

1.  Wherethe  petition  in  a  civil  action  makes  a  case  for  equitable  relief 

only,  and  the  issues  actually  submitted  to  and  determined  by  the 
court  were  such  that  neither  party  was  of  rii^ht  entitled  to  a  jury,  an 
appeal  carried  up  all  the  Issuer  so  tried  and  determined,  although 
as  between  some  of  the  defendants  there  were  other  issues  mnde  by 
cr  188-petltinn,  answer  and  reply,  upon  which  a  Jury  trial  might  have 
been  of  right  demanded. 

2.  W>«ere  a'eross-potition  in  error  is  properly  filed  against  a  party  already 

in  coart,  in  the  pending  case  on  error,  no  summons  in  error,  should 
be  issued  for  such  defendant. 

8.  Where  a  defendant  to  a  petition  in  error  and  to  cross-petitions  in 
error  dies,  and  the  rase  is  duly  revived  on  application  of  the  plaintlflT 
in  error  ag^iinst  the  administrator  and  heirs  of  the  decedent,  it  is 
unnecewary  to  apply  for  or  malLC  any  order  of  revivor  as  to  the  cross- 
petitions. 

4.  An  elrler  equity  must  yield  to  a  younger  if  the  holder  of  the  former 
hss  so  acted  ss  to  raise  an  estoppel'  in  favor  of  the  latter. 

6.  Land  incumbered  by  liens  wsa  sold  tn  an  equitable  action,  to  which 
the  owner's  widow  was  a  p  irty.  One  lion  only,  if  valid  as  against 
said  land,  was  paramount  to  her  dower.  The  trial  court  denied 
dower,  basause  its' Judgment  awarded  such  validity  to -said  lien. 
Tho  issues  as  to  the  liens  were  appealed,  but  the  Widow  gave  no  bond. 

HM  :    The  appeal  carried  up  the  question  as  to  her  dower. 

Error  io  the  District  Court  of  Butler  County. 
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About  Deceaiber  1,  1870,  George  F.  Elliott,  a  distiller  doingr 
basiness  in  Butler  county,  Ohio,  failed.  His  debt  to  the 
United  States  was  about  $30,000.  His  brother,  William  A. 
Elliott,  and  Louis  Sohngen  were  his  sureties  on  t\te  bond  held 
by  the  government.  George  assigned  his  property  to  William 
for  the  benefit  of  his  creditors.  By  permission  of  the  commis- 
sioner of  internal  revenue,  William  operated  the  distillery 
at  his  own  expense  during  part  of  the  year  1871,  and 
although  he  lost  money  in  the  venture,  he  paid  $3,000  on  the^ 
Said  bond  debt.  Sohngen  furnished  to  William  malt  to  a 
considerable  amount  during  1871,  and  William  paid  him  in 
full  therefor.  Late  in  1871  the  distillery  was  sold  and  the 
proceeds,  112,000,  paid  on  said  debt.  The  United  States,  on 
January  11,  1872,  recovered  a  judgment  on  said  bond  against 
George  F.  Elliott,  William  A.  Elliott  and  Lewis  Sohngen  for 
$15,831.66  and  costs.  The  government  consented  to  cancel 
$6,000  of  this  judgment. 

On  June  11,  1872,  William  A.  Elliott  made  and  delivered 
to  Sohngen  three  promissory  notes,  pa^'able  to  the  order 
of  S.)hngen —  one  for  $5,000  in  two  years  after  date,  one 
for  $5,000  in  three  years  after  date,  and  one  fqr  $2,000  in 
four  years  afterdate,  all  payable  at  the  First  National  Bank  of 
Hamilton,  with  interest  at  eight  per  cent,  per  annum  from 
date,  payable  annually. 

On  the  same  day  William  and  his  wife  duly  executed,  ac- 
knowledged and  delivered  to  Sohngen  a  mortgage  to  secure 
said  notes,  conditioned  in  the  usual  form,  which  was  duly  en- 
tered for  record  in  the  county  recorder's  office  and  recorded  on 
•fune  28, 187?.  This  mortgage  conveyM  two  tracts  of  land  in  said 
county,  one  containing  about  320  acres,  and  the  other  about 
130  acres.  Sohngen  made  his  own  notes  as  follows  (all  dated 
Jane  25,  Iffi^)  one  for  $10,600  payable  in  three  years,  and 
three  for  $84^'each  payable  respectively  in  one,  two  and  three 
years  from  date.  Through  a  broker,  he  induced  one  Clawson 
to  discount  these  (Sohngen)  notes,  pledging  the  Elliott 
notes  (indorsed  by  Sohngen)  and  the  mortgage  as  collateral 
security.  Sohngen  handed  the  proceeds  of  this,  discount 
($9,605.49)  to  William  A.  Elliott,  who  paid  it  to  the  United 
States  on  said  judgment.  In  July,  1872,  $1,164.77,  due 
firom   the  United  States  to  George  F.  Elliott  upon  another 
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tnatter,  was  t>aid  to  his  aan^nee  and  by  him  applied  upon  the 
judgment.    This  completed  its  satisfaction. 

On  April  19,  1873,  William  A.  Elliott  and  wife,  by  deed 
with  covenants  of  general  warranty  and  against  incumbrances, 
'Conveyed  to  Louis  Sohngen,  his  heirs  and  assigns,  the  130 
acre  tract  that  was  included  in  the  mortgage  of  June  11,  1872. 
This  deed  was  duly  entered  for  record  April  23, 1873.  and  re- 
corded June  24,  1873.  The  consideration  was  $14,000.  An 
agreement,  dated  April  12,  1873,  stated  how  this  was  to  be 
paid,  to  wit: 

To  Joseph  Curtis,  for.Elliot's  use « $2,000  00 

To  Owens  &  Beckett,  for  his  use 750  00 

To  Schultz,  for  his  use 1,000  00 

To  Second  National  Bank,  HamiUon,  Ohio,  for  his  use  1,100  00 
To  interest  on  $10,000  mortgage  held  by  man  in  Cin- 
cinnati      850  00 

Amount  due  Sohngen  for  malt 2,000  00 

Amount  paid  Wm.  A.  E'liott 2,400  00 

Amount  cash  to  William  A.  Elliott,  to  pay  on  prin- 
cipal of  $10,000  mortgage  held  by  my  man  in 

Ciocinnati 2,000  00 

*To  pay  amount  raised  on  Sohngen's  indorsement  to 

pay  government  tax ^ 1,000  00 


$14,000  00 
On  August  26, 1875,  Louis  Sohngen  duly  made  and  delivered 
liis  mortgage  to  William  E.  Brown,  securing  two  notes,  one 
payable  April  1,  1876,  for  $11,389.70,  and  the  other  on  April  1, 
1877,  for  $2,937.37,  to  order  of  said  Brown,  with  interest  from 
■date.  Said  mortgage  covered  the  aforesaid  130  acre  tract,  and 
was  entered  for  record  on  October  18,  1875,  and  recorded. 
Brown  transferred,  by  indorsement,  to  the  Second  National 
Bank  of  Hamilton,  Ohio,  the  note  for  $2,937.37.  On  the  sixth 
day  of  February,  187,8,  Conrad  Windisch  recovered  a  judgment 
in  the  Court  of  Common  Pleas  of  Butler  County  against  Louis 
Sohngen  for  the  sum  of  $16,815  and  costs,  and  said  judgment 
became  a  lien  upon  Sohngen's  lands  in  Butler  county,  from 
January  7,  1878.  On  January  17^  1878,  Sohngen  made  an 
Assignment  of  his  property  to  Luke  Bradley,  Jopeph  Curtis 
iind  Christian  Moerlein.  for  the  benefit  of  his  creditors.    On 
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the  fourth  day  of  February,  1878,  said  apsignees  began  a  civil 
action  in  Butler  Common  Pleas  against  Sohngen,  his  wife. 
Brown,  the  Bank* and  others,  claiming  liens,  and  prayed  that 
the  premises  covered  by  mortgage  and  other  liens  might,  bo 
sold;  the  rights  of  elaimatits  adjudicated^  etc.  William  A» 
Elliott  was  not  a  party  to  this  action. 

The  note  for  $10,600  discounted  for  Sohngen  by  ClawsoiL 
became  due  May  1,  1875.  To  meet  it  Sohngen  made  two 
notes  for  $5,000  each,  payable  to  his  own  order  in  one  and  two 
years,  renpectively,  from  May  7^  1875,  and  through  the  same 
broker  who  acted  for  him  in  1872,  got  Samuel  Kuhn  to  dis* 
count  them;  Ku\in  taking  the  collaterals  theretofore  held  hy 
Clawson  (the  W.  A.  Elliott  notes  and  mortgage)  and  Clawson 
receiving  payment  in  full  of  the  Sohngen  note  held  by  him. 

When  the  note  due  May  7-10,  1876,  matured,  Kuhn  ac* 
cepted  a  six  months'  note  for  same  amount,  in  renewal  thereof, 
retaining  the  same  collaterals. 

On  May  K),  1877,  Sohngen  took  up  both  of  the  $5,000  notes 
held  by  Kuhn,  and  gave  in  their  stead  one  $10,000  note,  pay- 
able in  six  months  after  date,  Kuhn  retaining  the  Elliott 
mortgage  and  notes  as  collateral.  On  July  2, 1878«  Kuhn  be- 
gan a  c|yil  action  in  Butler  Common  Pleas  on  the  Elliott 
notes  and  mortgage  against  William  A.  Elliott,  his  ^\fe,  Wil* 
liam  E.  Brown, Sohngen'.^  assignees  and  others.  The  petition 
contained  four  causes  of  action — one  upon  each  note,  and  a 
fourth  on  the  mortgage,  asking  for  a  decree  of  foreclosure  aqd 
sale,  and  *'  for  other  and  all  proper  and  equitable  relief  in  the 
premises."  Elliott,  on  March  1,  1879,  fiitfd  an  answer.  His. 
first  defence  was  a  legal  one  to  the  $2,000  note.  The  second 
and  third  were  in  the  nature  of  cross-petitions  for  equitable 
relief,  averring  that  the  debt  was  Suhngen's,  and  claiming 
that  the  other  two  notes  ought  to  be  first  paid  out  of  the  pro* 
ceeds  of  the  130  acre  tract. 

The  action  by  Sohngen's  assignees  was  number  11,190.  That 
of  Kuhn  V.  MioU  etoL  was  number  11,483.  In  number  11,190^ 
the  130  acre  tract  was  sold  on  August  2, 1879,  fur  $9,100.  After* 
wards  by  consent  of  parties  the  two  actions  were  consolidated,, 
and  on  September  26,  1879,  Elliott  filed  in  the  consolidated 
case  an  amendment  to  his  answer  in  number  11,483.  Tnia 
amendment  charged  that  Kuhn  took  the  notes  after  they 
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were  all  due,  and,  in  addition  to  the  relief  prayed  for  in  hie 
original  cross-petition,  asked  that  the  notes  and  mortgage  be 
delivered  up  and  canceled. 

Kuhn,  by  reply  to  Elliott's  answer  and  cross-petition,  denied 
substantially  all  their  material  allegations,  and  prayed  as  in  his 
petition.  Sohngen's  assignees  by  answer  to  Elliott's  cross- 
petition,  averred  that  he  was  by  contract  with  Sohngen 
liable  for  the  whole  of  George's  debt,  and  denied  the  facts  set 
out  by  William.  Brown  and  the  bank,  by  proper  pleadings 
denied  the  facts  averred  by  Elliott  as  giving  him  a  right  to 
releif  as  against  them;  claimed  to  be  purchasers  in  good  faith 
for  value  without  notice,  and  that  Elliott's  covenants  of  war- 
ranty and  against  incumbrances,  estopped  him  from  setting  up 
any  cla  m  that  the  mortgage  held  by  Kuhn  should  -be  first 
paid  oui  of  the  proceeds  of  the  130  acre  tract.  Windisch  also 
claims  to  i>e  a  lien  holder  entitled  to  payment  out  of  the  130 
acres.  All  three  prayed  that  Kuhn,  if  his  mortgage  debt 
should  be  held  a  valid  and  subsisting  lien,  should  first  exhaust 
the  320  tract.  Elliott  filed  replies  in  the  consolidated  case 
to  the  answers  of  Brown,  of  the  bank,  and  of  Windisch.  Mrs. 
Sohngen  claimed  dower  in  the  130  acre  tract,  assented  to  a  sale 
free  from  dower,  and  asked  for  dower  out  of  the  proceeds. 
The  consolidated  case  was  submitted  to  the  common  pleas,  as 
is  shown  by  the  following  extract  form  the  journal 
entry : 

'*  The  above  entitled  causes,  having  been  by  consent  of  par- 
ties heretofore  consolidated,  and  there  being  now  in  the  hands 
of  Luke  Bradley,  Joseph  Curtis  and  Christian  Moerlein,  as- 
signees of  Louis  Sohngen,  funds  in  cash  and  notes  arising 
from  the  sale  of  theone  hundredand  thirty  acre  tract  of  land, 
known  and  described  as  the  '*  Elliott  farm,"  by  said  assignees 
sold  under  an  order  to  them  issued  in  said  case  number  11,190, 
and  of  rents  of  said  farm  by  them  collected,  as  follows,  to  wit : 
Amount  derived  from  sales  of  farm,  $9,100;  add  interest  on 
$6,066.66  from  August  2,  1879,  till  now,  $151.50.  Amount  de- 
rived fnim  rents  collected,  $894.66 ;  and  making  the  aggregate 
of  said  fund  $10,146.16,  the  sale  of  said  land  having  been  here- 
tofore confirmed.  These  causes  were  by  consent  of  parties 
submitted  to  theoourt,  upon  the  issues  joined  in  their  plead- 
ings between  the  several  parties  for  determination,  finding 
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and  decree,  as  to  Che  rights  of  the  respective  parties  in  said 
fand,  and  for  an  order  and  decree  of  distribution- 
tbereof." 

Thei  court  found  that  as  between  Sohngen  and  Elliott  the 
notes  and  mortgage  were  paid,  but  that  Sohngen  and  those 
claiming  under  him  were  estopped  from  so  claiming;  that 
Kuhn  took  them  after  the  notes  were  due,  and  could  not  en- 
force the  mortgafl^e  against  Elliott's  land ;  that  as  against 
Sohngen  and  his  assignees,  S^uhn  held  the  first  lien  upon  the 
130  acres  and  Brown  the  next ;  that  Mrs.  Sohngen  had  no 
dower  as  against  the  Kuhn  mortgage.  A  decree  was  made  dis- 
tributing the  fund  in  conformity  with  said  findings. 

Kuhn,  Brown,  the  bank,  and  Windisch  appealed  to  the 
district  court,  giving  bonds  as  directed  by  the  decree.  Elliott 
filed  in  the  district  court  a  motion  to  dismiss  the  appeal,  '*  so 
far  as  affects  the  claim  of  Samuel  Kuhn  upon  his  note  or  to  a 
personal  judgment.''  That  court  did  not  pass  upon  his  motion. 
It  heard  the  case  and  made  a  finding  (besides  other  matters) 
that  as  between  EfUiott  and  Sohngen  the  mortgage  notes  were 
all  paid;  that  when  Kuhn  took  the  notes,  one  Of  them  was 
due;  that  Sohngen  and  those  claiming  under  him  were 
estopped  from  claiming  as  against  Kuhn  that  the  mortgage 
debt  had  been  paid,  and  decreed  that  Kuhn  was  entitled  to  be 
paid  out  of  the  proceeds  of  the  130  acre  tract  before  any  of  the 
other  claimants.  It -also  found  that  for  any  deficiency  Kuhn 
could  resort  to  Elliott's  320  acre  tract.  A  decree  was  made  in 
conformity  with  this  finding.  Brown,  the  bank,  and  Win- 
disch filed  motions  for  a  new  trial  because  (amongst  other 
reasons)  *' said  decision,  finding  and  decree  are  not  sustained 
by  sufficient  evidence,  and  are  contrary  to  law,"  and  *'  the 
court  ought  to  have  decreed  said  lands  so  remaining  in  the 
name  of  William  A.  Elliott,  to  be  exhausted  by  said  Kuhn 
before  Coming  on  the  proceeds  of  said  one  hundred  and  thirty 
acres."  Windisch's  motion  was  not  so  phrased  but  it  pre- 
sented the  same  questions,  with  others.  The  motions  were 
overruled,  exceptions  duly  made,  and  a  bill  of  exceptions  pre- 
senting the  whole  of  the  evidence  made  part  of  the  record. 
Brown  filed  a  petition  in, error  in  the  supreme  court,  making 
all  parties  to  the  case  in  the  districtr  court,  defendants  in 
in  error,  anS  all  were  duly  brought  into  court  by  service  of 
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Bnmmons  in  error  or  hj  proper  waiver  and  Appearance. 
W\adisch,  Mrs.  Sohngen,  Sohngen's  assignees  and  Kuhn  filed 
cross-petitions  in  error,  but  no  summons  in  error  was  issued  on 
either  cross-petition,  and  no  waiver  or  appearance  was  made 
thereto. 

Pending  the  case  in  the  supreme  court,  Elliott  died,  and,  on 
motion  of  Brown,  the  plaintiff  in  error,  the  case  in  error  was 
revived  against  his  administrator  and  heirs.  No  motion  for 
revivor  was  made  by  any  of  the  cross-petitioners. 

Elliott's  representative  and  heirs  insist : 

1.  That  the  decree  of  the  common  pleas  finally  determined 
that  as  between  William  Elliott  oa  the  one  hand  and  Sohn- 
gen's assignees  and  Kuhn  on  the  other,  the  mortgage  debt  was 
paid ;  that  that  branch  of  the  cAse  was  not  affected  by  the 
appeal. 

2.  That  as  no  summons  in  error  was  served  on  him,  and  no 
appearance  made  by  him,  as  a  defendant  to  other  cross- peti- 
tion in  error,  neither  of  the  cross-petitioners  can  ask  any- 
thing in  this  court  against  him. 

8.  That  neither  of  the  cross-petitioners  can  ask  anything 
here  agaihst  Elliott's  administrator,  or  heirs,  because  the  only 
revivor  was  in  the  case  made  on  Brown's  petition  in 
error. 

Harriaony  Olds  &  Marsh,  for  W.  E.  Brown  and  the  Second 
National  Bank. 

hrad  WiUiamSy  and  Lang,  Kramar  A  Kramer,  for  Samuel 
Kuhn. 

Thomas  MiUikin,  for  the  administrator  and  heirs  of  W.  A. 
Elliott. 

Jtmae  RobertsoUj  for  Eliza  Sohngen. 

Von  Seggem,  Phares  &  Dewald,  for  Conrad  Windisch. 

GrAnobr,  C.  J.  The  statutes  regulating  pleadings,  appeals 
and  proceedings  in  error  in  force  pending  the  action  below, 
were  word&d  substantially,  if  not  precisely,  as  the  Revised 
Statutes.  Section  5059  authorized  a  defendant  to  file  an  an- 
swer asking  affirmative  relief,  to  be  styled  '*  a  cross-petition." 
The  only  provision  for  a  summons  upon  a  cross-petition  is  in 
section  5074.  Its  object  is  to  bring  in  as  a  defendant  a  person 
not  at  the  time  a  party  to  the  original  action.  Mbreover,  sec- 
tion 5097,  fixing  rule  day:«  for  pleadings,  directs  that  an  an- 
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8wer  to  a  petition  shall  be  filed  on  or  before  the  third  Satur- 
day '*  after  the  return  day  of  the  summone,"  while  the  answer 
to  a  cross-petition  shall  be  filed  on  or  before  the  third  Satur- 
day'*  after  the  cross-petition  is  filed."  These  sections  imply 
that  no  summons  is  to  go  out  upon  a  cross-petition  except  to 
bring  some  one  into  court  who  is  not  already  there.  To  Mim- 
mon  those  already  in  court  would  add  materially  to  the  cost 
of  litigation  without  reason. 

The  cross- petition  can  ask  relief  only,  "touching  the  matters 
in  question  in  the  petition."  The  same  section  (5071)  that 
tells  what  a  defendant  may  set  forth  in  his  answer,  includes 
the  matter  of  a  cross-petition.  Every  other  defendant  is 
warned  to  examine  the  court  files,  after  the  rule  day  for 
answer,  for  cross-petitions  against  himself,  as  fully  as  is  the 
plaintiff  in  the  action.  We  find  no  statutory  provision  for 
cross-petitions  in  error.  In  practice  they  have  been  sanc- 
tioned, and  we  think  that  the  same  ryle  ought  to  apply  to 
them  as  to  cross- petitions  in  the  common  pleas.  No  summons 
for,  or  waiver  by,  Wflliam  A.  Elliott  on  the  cross-petitions 
was  necessary  or  proper.    He  was  already  in  cdurt. 

A  like  principle  applies  to  the  revivor.  Its  object  was  to 
bring  the  administrator  and  the  heirs  into  court  in  the  place 
of  the  decedent.  Upon  Brown's  application  they  were  duly 
brought  here,  and  they  are  here  for  the  whole  case. 

A  more  difficult  and  perplexing  question  is  presented  by 
Elliott's  motion  to  dismiss  the  appeal.  Case  number  11,190  was 
first  brought,  and  Kuhn  and  Elliott  might  well  have  been 
made  defendants  therein  toy  cross-petitions  by  Brown  and  the 
bank.  Kuhn  mi^ht  clearly  have  been  made  a  defendant  to 
the  petition;  and  Elliott  also,  because  of  Sohngen's  claim  that 
he  was  bound  to  relieve  the  land  by  paying  the  Kuhn  debt. 
If  they  had  been  so  made  defendants,  Kuhn  could  not  have 
asked  a  personal  judgment  against  Elliott,  because  in  his 
answer  he  could  only  '*  ask  rdief  touching  the  matters  set  up 
in  the  petition."  From  any  decree  rendered  in  that.action, 
either  party  could  appeal.  In  it  the  land  had  been  sold  and 
its  proceeds  were  in  court  for  distribution.  ''The consolida- 
tion was  made  in  order.to  determine  who  was  entitled  to  that 
fund."  So  says  the  argument  for  Elliott's  administrator  and 
heirs.    The  journal  entry  in  the  common  pleas  exprea  '** 
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Biates  that  the  iKsaes  were  submitted  to  it  *' for  finding  and 
decree  as  to  the  rights  of  the  respective  parties  in  said  fund, 
and  for  an  ord^^r  and  decree  of  distribution  thereof."  It  is  a 
fair  presumption  that  the  case  resulting  from  a  consolidation 
made  for  the  purpose  of  settling  rights  in  iEt  fund  and  deter- 
mining its  distribution,  was  the  casein  which  the  fund  waa 
created  and  held.  We  know  of  no  law  recognizing  a  CMse  in 
which  the  assignees  of  Suhng'm,and  Kuhn,  could  be  joined  as 
pLiintiffn  under  the  state  of  fiicts  shown  by  this  record.  The 
"ctinsolidated  case"  was  either  two  cases  tried  together  at  the 
sain ;  time,  upon  the  same  evidence,  for  the  convenience  of 
parties,  or  it  should  be  treated  as  one  case  conforming  to  statu* 
tory  requirements  regulating  a  civil  action.  The  parties  have 
tre.ited  it  as  one  cas%  and  in  order  to  do  justice  and  equity, 
this  court  ought  to  acquiesce  in  their  action.  But  the  law 
does  not  allow  two  petitions  by  different  plaintiffs  in  the  same 
action.  It  does  not  permit  a  petition,  containing  different 
causes  of  action,  in  one  of  which  one  set  of  plaintiff":)  are  alone 
interested,  and  a  second  in  which  another  set  of  plaintiff':^  are 
alone  interested.  After  the  C(»nsolidation,one  of  the  petitions 
necessarily  ceased  to  be  a  petition,  and  became  an  answer  and 
cniss-petition.  Cimsidering  the  object  of  the  consolidation, 
the  petition  that  produced  the  fund,  following  the  ruleofthe 
"survival  of  the  fittest,"  became  the  petition  in  the  cousoli* 
dated  case. 

We  think,  therefore,  that  the  '' consolidation "  should  be 
consiidered  as  substantially  effecting  the  iippearance  of  Kuhn 
and  Elliott  as  defendants  in  numb<'r  11,190.  As  a  result  Kuhn 
could  not  assert  in  the  consolidated  case  any  claim  to  a  per- 
sonal judgment  against  Elliott.  The  agreed  purpose  of  the 
consolidation  and  thcterms  of  section  5071  Revised  Statutes, 
unite  in  prohibiting  such  a  claim  by  him.  We  do  not  over- 
look the  fact  that  the  ^*  conscilidation  "  was  "  by  agreement  of 
parties."  But  we  think  that  no  such  agreement  should  be 
permitted  to  make  a  legal  monstrosity,  such  as  a  doUble-headed 
civil  action.  They  must  be  presumed  to  intend  the  creation 
of  a  civil  action  of  the  statutory  form  and  with  the  statutorj 
pleadings;  an  action  with  but  one  petition.  From  the  nature 
of  the  question  to  be  determined  in  the  consolidated  case,  the 
petition  of  Sohngen's  assignees  in  number  11,190  became  the 
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petition  in  the  consolidation.  We  treat  their  crops-petition 
in  number  11,483,  as  anamendment  thereto,  and  regard  Kuhn^s 
petition  as  a  cross- petit  ion  in  the  new  case.  If  we  are  right 
in  thus  treating  the  pase  it  was  appealable  as  against  Willam 
A.  Elliott.  The  doctrine  of  Dod8U)orth  t.  Hopfde,  33  Ohio  St. 
16,  supports  this  position. 

This  brings  us  to  the  merits.  We  think  the  evidence 
clearly  proved  that  as  between  William  A.  Elliott  and  Sohn- 
Ken,  Elliott  was  liable  for  the  entire  judgment  against 
GiBorge  Elliott  and  his  bondsmen.  William  and  George  tes- 
tified that  Shongen  was  liable  for  half  of  it,  and  that  at  the 
time  of  the  sale  of  the  one  huddred  and  thirty  acres  the  whole 
matter  was  settled  by  Sohngen's  agreement  to  pay  $2,850,  to 
the  man  in  Cincinnati.  Songhen  testified  that  under  the 
original  agreement,  William  A.  Elliott  was  to  pay  all  of  George's 
debt.  Sohngen*8  clerk  corroborated  this.  Ordinarily  a  re- 
viewing court  will  not  disturb  the  finding  of  the  trial  court 
upon  conflicting  testimony.  But  this  record  presentaan  array 
of  undisputed  facts  which  we  think  are  so  plainly  inconsist- 
ent with  the  claim  of  the  Messrs..  Elliott,  that  the  finding 
ought  to  have  been  in  favor  oFSohngen* 

In  1871  William  operated  the  distillery  at  a  loss  to  himself, 
and  paid  $3,000  on  the  debt.  While  doing  this  he  not  only 
did  not  call  on  Sohngen  for  help,  but  he  also  paid  him  in  full 
for  all  the  malt  furnished  by  him.  In  May,  1872,  although 
William  had  then  paid  $3,000  of  the  debt,  and  Sohngen  noth- 
ing, William,  with  his  wife,  mortgaged  to  Sohngen  450  acres 
of  land,  and  gave  him  his  negotiable  notes  to  the  amount  of 
$12,000,  running  for  two,  tliree  and  four  years.  He  knew  that 
these  notes  and  thsit  mortgage  were  pledged  by  Sohngen  in 
order  to  obtain  the  $9,605.49  which  was  paid  upon  the  judg-. 
men^  In  his  sworn  account  (filed  in  June,  1876),  as  assignee 
of  George,  William  credited  himself  with  having  paid  the 
whole  of  this  $9,605.49,  as  well  as  the  $3,000,  and  drew  the 
dividend  belonging  thereto  as  on  valid  claims  against  George's 
estate.  It  is  urged  that  this  account  was  prepared  by  his 
counsel,  and  that  William  ignorantly  verified  it.  It  seems 
to  us  unlikely  that  William  would  forget,  within  four  years 
after  the  $9,605  was  paid,  the  source  from  which  it  came,  and 
we  must  treat  his  afGidavit  to  that  account  as  weighing  against 
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him  upon  the  point  in  question.  But  we  will  not  dwell  on 
this,  because  more  convincing  evidence  is  in  the  record.  On 
April  12, 1873,  when  William  Elliott  knew  that  his  mortgage 
i^nd  notes  were  held  by  a  "  man  in  Cincinnati"— for  value 
and  before  maturity,  he  agreed  to  convey  the  130  acres  to 
Sohngen.  He  took  frqm  Sohngen  an  agreement  to  pay,  as 
part  of  the  purchase  money,  "  To  interest  on  $10,000  mort- 
gage held  by  man  in  Cincinnati,  $850,"  and  ''Amount 
cash  to  William  A.  Elliott  to  pay  on  principal  of  $10,000 
mortgage  held  by  my  man  in  Cincinnati,  $2,000."  The 
Elliotts'  claim  that  this  $2,850  represented  all  of  Wil- 
liam's half  of  the  debt  that  was  then  unpaid.  If  that 
were  so  the  best  and  shortest  phrase  would  have  been 
to  follow  the  enumeration  of  the  other,  items  composing  the 
$14,000  of  purchase  money  by  the  words,  '*aud'  pay  in  fuU 
the  mortgage  held  by  the  Cincinnati  man."  If  William  was 
to  have  nothing  more  to  do  with  that  debt,  what  mattered  it 
to  him  that  the  $850  wasi  to  be  paid  on  the  interest  and  the 
$2,000  on  the  principal?  William's  counsel  was  at  hand,  and 
the  memorandum  resulted  from  his  prudent  suggestion  tp  put 
in  writing 'What  they  had  agreed  should  be  done.  One  week 
later,  William  and  his  wife  conveyed  the  130  acres  to  Sohn- 
gen. He  not  only  did  not  tak«  from  Sohngen  a  mortgage 
to  secure  compliance  by  Sohngen  witb  the  alleged  agree- 
ment to  pay  the  Cincinnati  man  in  full,  but  he  covenanted 
that  the  130  acres  was  Uien  tree  from  all  incumbrance,  and 
he  would  warrant  Sohngen  and  his  heirs  and  assigns  against 
all  lawful  claims  upon,  said  land.  William  then  knew  that 
the  mortgage  and  his  notes  were  a  valid  and  lawful  incumr 
brance  oq  that  land  in  favor  of  ^the  Cincinnati  man." 
His  lawyer  had  cautioned  him  to  put  the  agreement  in 
writing.  Instead  of  calling  upon  Sohngen  to  agree  by  some 
writing  to  keep  him  and  the  320  acres  harmless  fron>  the 
mortgage,  he  covenanted  expressly  that  he  (Elliott)  would 
warrant  Sonngen,  and  any  owner  of  the  130  acres  under 
him,. against  that  mortgage.  His  notes  matured  in  1874, 
1875  and  1876,  yet  the  evidence  does  not  show  that  he 
made  inquiry  after  them,- or  sought  in  any  manner  to  get 
control  of  them,  until  after  Kuhn  sued  on  them.  On  June 
11-14,  1876,  the  last  of  his  three  notes  became  due,  and  on 
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Jun^)  30,  1876.  he  verified  his  account  as  assignee,  claiming 
that  all  of  the  $9,605.49,  raisedT  by  the  ple<1ge  of  his  mortgage 
and  not9.s,  was  his  money;  that  he  had  paid  it  on  the  judg- 
ment. For  six  years  William  acted  9^^  if  the  whole  debt  was 
his  own  ;  a^  if  he  had  no  right  to  call  on  Sohngen  to  pay  it. 
On  the  other  sidf>,  Sohogen's  conduct  was  not  inconsii^tent 
with  his  claim.  As  between  him  and  the  United  States,  he 
was  liable  for  the  whole  judgment.  It  waj^  for  his  interest  to 
aid  as  he  did  in  raising  the  money.  William's  mortgage 
m-ide  him  -abs<olutely  secure.  So  long  as  that  existed  us  a 
valid  lien,  Sohngen's  estate  wns  sure  of  reimbursement  for 
any  payment  made  by  him  to  Kuhn.  So  far  as  he  paid  any- 
thins;  to  Kuhn,  he  wns  paying  it  upon  his  own  notes.  To 
refu^  to  meet,  or  renew  them,  would  affitct  his  credit.  Up  to 
Sohngen's  failure,  William  had  so  dealt  with  him,  that  he 
might  well  be  willing  to  delay  such  steps  as  would  produce  a 
foreclosure  upon  William's  land.  A  refusal  to  renew  his  notes 
to  Kuhn  would  have  forced  a  foreclof<ure.  William's  request 
to  Sohngen  to  take  other  land  in  payment,  made  after  the 
sale  of  the  130  acres,  showed  that  he  was  not  able  to  i>ay  in 
money.  William's  offer  to  pay  in  land,  and  S&hngen'a  abso- 
lute security  by  means  of  the  mortgjige,  would  have  rendered 
harsh  any  steps  leading  to  foreclosure.  Sohngen's  action  was 
natural,  and,  as  already  said,  not  inconsistent  with  his  claims. 
But  if  WilliamV  claim  was  true.  Am  conduct  was  unaccount- 
able. We  have  no  hesitation,  therefore,  in  holding  that  the 
finding  of  thq  district  court  upon  this  matter  was  unsupported 
by  the  evidence. 

We  also  think  that  Kuhn  did  not  take  the  £lliott  notes 
after  all  of  them  were  due.  Kuhn  first  tcx>k  the  mortgage  and 
notes  May  7,  1875.  At  that  time  only  one  ef  Elliott's  notes 
was  due.  The  subsequent  transactions  were  merely  renewals 
of  the  same  debt.  No  additional  loan  was  made  by  Kuhn. 
He  gave  up  overdue  notes  and  took  new  notes  in  place  of 
^iicm' — receiving  money  to  make  good  his  interest  or  discount; 
but«  all  the  while,  he  held  Elliott's  mortgage  and  notes  as 
collateral. 

Kuhn  held«  therefore,  the  first  mortgage  lien  upon  both 
tracts  of  land  for  the  true  sum  due  to  him  from  Sohngen  after 
dednctine  the  usury. 
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Even  if  Elliott's  claim  that  Sohngen  should  pay  all  of  the 
Kuhn  debt  were  true,  we  think  that  Brown  and  the  bank 
were  entitled  to  a  decree  requiring  Kuhn  to  exhaust  the  820 
acre  tract  first.  It  is  only  when  equities  are  equal  that  the 
elder  prevails.  When  the  holder  of  the  elder  equity  has  so 
acted  as  to  estop  himself  from  asserting  it  against  the  holder 
of  the  younger  equity,  the  lutter  must  prevail.  By  bis  deed 
of  April  19,  1873,  Elliott  said— in  eflfict— to  Brown ;  "You 
need  not  inquire  back  of  this  duy.  I  warrant  you  that  this 
land  is  ntno  clear  and  free  from  any  valid  incumbrance."  He 
then  knew  that  a  Cincinnati  man  held  for  value  his  mort- 
gjige  securing  notes  not  then  due.  By  the  express  terms  of 
his  covenant  Sohngen's  assignees  had  a  right  to  rely  on  that 
covenant  as  a  statement  of  fact,  even  if  the  claim  that  they 
could  not  recover  ag.iinst  him  on  his  covenant  be  valid.  It 
is  unnecessary  in  this  case  to  decide  whether  a  mortgagee, 
standing  as  Brown  does,  could  recover  on  such  a  covenant. 
Readinir  it  in  the  deed,  Brown  had  a  right  to  believe  that  the 
debt  secured  by  the  mortgage  of  June  11,  1872,  was  Elliott's 
debt,  and  that  Elliott's  320  acres  would  be  first  applied  to 
pay  it. 

No  cluim  is  made  that  Elliott  acquired  any  equity  after 
April  19,  1873.  Every  claim  that  belonged  to  him  at  the 
time  of  the  trial  below,  belonged  to  him  when  he  delivered 
the  deed  to  Sohngen.  Even  if  the  rule  required  Brown  to 
inquire  for  equities  of  later  growth,  he  had  a  right  to  rely 
upon  the  covenants  in  the  deed  of  April  19,  1873,  as  an  assur- 
ance that  there  then  existed  no  right  in  Elliott  to  enforce  in 
any  manner  an  incumbrance  upon  the  130  acre  tract.  Having 
made  that  assurance  part  of  the  recorded  title  to  the  land,  sub- 
sequent purchasers  and  mortgagees  who  parted  with  their 
money  believing  it  to  be  true,  ought  not  to  suffer  loss  at  his 
instince  because  his  deed  did  not  state  the  truth. 

It  is  claimed  that  such  covenants  do  not  prevent  the  en- 
forcement of  a  vendor's  lifti  for  the  unf)aid  purchase  money. 
That  is  true.  But  in  this  case  as  the  record  indicates  the  en- 
tire $14,000  of  purchase  money  was  paid. 

It  is  urged  that  in  1875,  S«»hngen  actually  paid  off  the  debt 
secured  by  the  pledge  of  the  mortgage  when  he  settled  with 
Clawson  and  transferred  the  pledge  to  Kuhn ;  that  as  between 
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Soht^gen  and  Elliott  the  mortgage  was  then  extinguished  hy 
satisfaction. 

But  Elliot  had  no  part  in  that  transaction.  He  must  base 
faiir  claim  tot  any  benefit  ftom  it  uik>n  rights  that  belonged 
to  him  (if  ever^  before  he  made  that  deed  of  April,  1878. 
According  to  the  views  hereinbefore  expressed,  his  covenants  in 
that  deed  estop  him  as  against  Brown  and  the  bank  from  aB> 
serting  rights  then  and  theretofore'beloh^ng  to  him  tq  enforce 
in  any  way,  any  then  ejtisting  incumbrance  on  the  130 
acres.  If  because  of  some  new  consideration  moving  from 
Elliott  after  April  19,  1873,  Sohngeii  bad  extinguished  the 
mortgage  as  between  himself  and  Elliott,  whiW  leaving  it 
in  force  in  favor  of  Euhn  against  both  of  them,  a  dififerent 
question  would  be  piv^sented.  No  such  consideration  how- 
ever, will  avail  Windlsch.  Unless  the  debt  to  Kuhi\  is  WIU 
liam's  debt  Windisch  cannot  ask  the  application  of  the  320 
acres  to  pay  Kuhn. 

Mrs.  Sohngen's  claim  for  dower  remaini?  for  decision.  We 
think  it  is  so  connected  with  the  main  controversy  that  the 
appeal  brought  it  into  the  district  court  Unaffected  by  the  de- 
cree id  the  common  pleas.  If  the  final  findlngshall  determine 
that  the  entire  debt  to  Kuhn  is  the  debt  of  William  Elliott's 
estate,  and  the  320  acres  shall  suffice  to  pay  it,  Mrs.  Sohngeii 
will  be  entitled  to  dower  in  the  proceeds  of  tho  130  acres.  If 
however^  any  of  the  Kuhn'  debt  wats  in  fact  Sohngen's  debt, 
the  sum  of  the  money  required  to  pay  Sohn gen's  part  of  that 
debt  must  b.e  deducted  from  the  proceeds  of  the  130  acres  in  de-' 
termining  the  extent  of  her  dower  claim,  notwithstanding  the 
fact  tliat  the  equity  of  Brown  and  the  bank  may  throw  Kuhn 
wholly  upon  the  320  acre  tract.  So  far  as  any  of  the  Kuhn 
mortgage  was  Sohngen's  debt,  Elliott's  estate  has  a  right  to 
have  any  of  the  proceeds  of  the  130  acres  unconsumed  by 
Brown  and  the  bank,  applied  upon  the  Kuhn  mortgage.  In 
so  far  as  Brown  and  the  bank  (in  such  case)  consume  these 
proceeds  they  take  money  that  would  have  gone  to  Kuhn 
were  he  not  controlled  by  their  equity.  As  to  it,  they  wouldi 
stand  in  his  shoes  so  far  as  the  dowress  is  concerned,  andthercH 
fore  she  could  not  take  from  them. 

Judgment  of  diatriet  amrt  revened^ 

[To  appear  in  40  Ohio  St.]  and  eau9e  remanded. 
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mBPLxvnr— HOW  >^ax  bohd  tazss  placs  op  fsopxbxt— jroe- 

XS9T  Dl  ZS8  SFJ?XCT. 

{Ohio  Supreme  Oow'U    Febraary  6, 1881.) 
LUGENBEAL  V.   LeM.ERT. 

One  who  claims  a  right  to  the  poHseesion  of  peraoniU  propei^y  by  vlrtae 
of  a  lien,  obtaiaed  possession  thereof  fi  om  the  defendant  as  general 
owner  or  ifiortgRgee,  by  giving  a  bond  in  an  action  in  replevin  against 
such  owner  or  mortgas^ee.  On  the  trial  the  Jary  found  for  the  de- 
fendant, and  Judgment  was  rendered  against  the  plaintiff  for  costs, 
but  no  d:im  igns  was  assessed  against  him  for  the  value  of  the  prop- 
erly. Sulisequeutly  the  general  owner  or  mortgagee,  under  his 
claim  of  title,  re-took  the  property  and  converted  the  same  to  his 
oH^n  use. 

Id  an  action  by  the  plaintiff  in  the  replevin  suit  to  recover  damages  for 
the  conversion  oftlie  same: 

H^d:  1.  That  the  pospeEsion  obtained  by  the  proceedings  in  replevin, 
under  a  claim  to  a  spRcial  interest  therein  by  virtue  of  alien,  did  not 
vest  in  the  phiintiff  a  greater  title  or  interest  than  he  claimed  in^the 
action  of  replevin. 

2.  In  Huoh  a  case,  the  rule,  '*  that  the  replevin  bond  takes  the  place  of 
the  property  replevied  to  the  extent  of  the  interest  of  defendant  In 
replevin,"  does  not  operate  so  as  to  vest  in  such  plaintiff,  the  abso- 
lute ownership  in  the  property,  nor  create  in  him  a  new  and  inde- 
pendent title  greater  than  the  one  claimed  by  him  in  replevin. 

8.  Possession  obtained  by  a  pluintiff  in  replevin  who  claims  a  special 
ownentliip  and  possession  as  against  one  (tlsiming  possession  asjicn- 
eral  owner,  vests  in  tl>e  plaintiff  the  title  he  .claims,  ard  as  against 
the  (general  owner,  the  bond  takes  the  place  of  the  property  U>  om  ex- 
tent  not  exceeding  the  interest  daitned  by  the  plaintiff, 

4.  In  an  airtion  by  suoli  plaintilT,  against  the  general  owner,  for  aconver- 
sion  of  the  property,  it  is  eoinfieient  for  the  defendant  to  show  the 
nature  and  extent  of  the  plaintiff^s  interest;  and  in  apscFsing  dam- 
ages, it  was  error  in  tlie  <x>ort  to  charge  the  Jury  to  return  a  verdict 
for  the  full  value  of  the  property.  If  he  is  entitled  to  recover,  H  im 
only  to  the  extent  of  his  special  Interest  in  tlie  property. 

Error  to  District  Court  of  Muskingum  County. 

L«mert,  plaintiff  below,  brought  an  action  against  Lngen- 
beal  and  others,  charging  that  they  unlflwfully  took  a  horse 
and'buggy,  the  property  of  the  plaintiff,  and  converted  the 
same  to  their  use,  for  which  he  asks  damages  for  $140,  that 
being  the  alleged  value  of  the  property. 

The  defendants  deny  the  unlawful  taking  and  conversion; 
also,  that  plaintiff  was  the  owner  of  said  property. 

For  a  second  defense,  they  deny  that  plaintiff  owned  the 
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horse  and  buggy,  and  aver  that  the  same  was  levied  upon  bj 
the  sheriff  as  the  property  of  one  Mason,  and  was  by  the 
sheriff  placed  in  the  hands  of  phiintiff  to  be  kept,  and  that 
all  the  interest  he  had  was  acquired  under  the  act  of  the 
sheriff,  and  that  defendant,  Mose5<  Lugenbeal,  at  tlie  time  he 
took  the  property  from  the  plaintiff's  possession,  was  the  mort- 
gagee or  owner  thereof. 

To  the  second  defense,  plaintiff  replies  as  follows: 

'*In  reply  to  the  second  defense,  plaintiff  says  that  on  the 
eleventh  day  of  April,  1877,  plaintiff  begun  a  replevin  suit 
before  J.  P.  Starner,  a  justice  of  the  peace  of  Jackson  town- 
ship, Muskingum  county,  Oh'io,  against  the  defendant,  Muses 
Lugenbeal,  claiming  a  special  ownership  to  said  "mare 
and  buggy,  by  virtue  of  a  lien,  and  that  plaintiff  waa 
entitled  to  the  immediate  possession  of  said  property;  that 
said  Moses  Lugenbeal  was  then  a  resident  of  said  township, 
and  said  justice  had  fuU  and  complete  legal  jurisdiction  of 
said  action,  and  duly  issued  a  summons  and  writ  of  replevin 
thereon,  which,  on  said  eleventh  day  of  April,  1877,  were 
received  by  J.  E.  Horn,  a  constable  of  said  township;  and 
lr.gal  service  having  bef^n  made  by  him  of  both  writs,  the 
constable  duly  took  possession  of  said  mare  and  buggy,  and 
caused  the  same  to  be  duly  and  legally  appraised,  and  the 
plaintiff,  according  to  jaw,  duly  gave,  in  due  form  of  law,  to 
the  satisfaction  of  said  justice  of  the  peace,  an  undertaking 
in  replevin,  in  double  the  appraised  value  of  said  mare  and 
buggy,  to  wit:  in  the  sum  of  $240,  with  R.  P.  Mendenhall,  a 
gcxxl  and  sufficient  surety ;  and  said  constable  duly  then  and 
there  delivered  said  mare  and  buggy  to  this  plaintiff— the 
plaintiff  in  said  action  of  replevin — and  made  due  return  of 
said  writs  and  undertaking  according  to  law;  and  thereupon, 
whatever  questions  existed  before,  the  plaintiff  berame  and 
was  the  owner  of  said  mare  and  buggy.  All  statements  in 
the  answer  inconsistent  with  this  reply  are  untrue.'' 

Upon  the  issue  thus  joined,  a  trial  was  had,  resulting  in  a 
verdict  for  the  plaintiff. 

A  motion  for  a  new  trial,  on  the  ground  of  error  in  exclud- 
ing evidence,  and  in  the  charge  was  overruled,  and  judgment 
was  rendered  on  the  verdict,  and  a  bill  of  exceptions  was  taken 
by  defendants. 
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The  district  court  affirmed  this  judgment. 

Tlie  bill  of  exceptions  shows  that  the  plaintiff,  to  maintain 
the  issue  on  his  part,  offered  in  evidence  the  transcript  of  the 
justice,  showing,  that,  in  1877,  he  replevied  this  property  from 
Lugenbeal,  gave  bond  in  double  the  appraised  value  of  the 
same,  and  received  the  propent}'  from  the  officer;  that  the 
case  was  then  tried  to  a  jury,  who  returned  their  verdict, 
**  We,  the  jury,  do  find  in  the  favor  of  the  defendants,"  upon 
which  the  justice  rendered  a  judgment  against  Lemort  for 
cost*^,  but  there  wns  no  assessment  of  damages  to  defendants. 
Defendant  gave  notice  of  appe.il,  and  (;ave  bond,  but  did  not 
perfect  his  appeal  within  the  time  ;  whereupon  the  appellee 
filed  a  transcript  and  had  a  Judgment  entered  carrying  into 
effv'Ct  that  of  the  justice. 

Plaintifi  also  gave  evidence  of  the  replevin  bond,  which 
is  in  the  usual  form.  He  also  testified  in  his  own 
behalf. 

On  cross-examination,  the  defendant  proposed  to  show,  by 
the  plaintiff,  that  he  did  not  own  the  property;  that  it  was 
placed  in  his  care  by  the  sheriff;  that  he  fed  and  took  care  of 
the  property  to  the  value  of  thirty-seven  dollars,  which  was 
all  the  interest  he  had  in  the  simie,  but  the  court  refused  to 
allow  such  proof,  to  which  defendant  excepted. 

The  defendants  in  support  of  their  defense,  offered  to  prove 
by  Moses  Lug:^nheal,  that  lie  had  an  interest  in  the  property, 
at  the  s.ime  time  admitting  that  he  had  not  acquired 
any  such  interest  since  the  action  in  replevin,  but  the  court 
sustained  an  objection  to  such  proof,  and  held  that  the  action 
of  replevin,  and  taking  the  property  thereunder  by  plaintiff, 
being  admitted  by  defendants,  the  only  question  before  the 
jur}',  was  as  to  the  value  of  tlie  property  ;  that  the  action  of 
replevin  vested  the  owne-shipof  the  property  in  the  plaintiff 
and  that  no  inquiry  was  admissible  as  to  whether,  at  the  com- 
mencement of  said  action,  the  plaintiff  had  an  absolute  or 
qualifi(*d  interest  in  the  property.  To  this  decision  defend- 
4ints  objected. 

The  defendants  then  offered  plaintiff's  afiidavit  in  the  re- 
plevin case,  but  on  his  objecting  it  was  excluded. 

Tliis  affidavit  ^hows  that  the  plaintiff  had  ''a  special  owner- 
ship in  this  property  by  virtue  of  a  lien  "— tEat  he  was  entitled 
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to  the  immediate  possession  of  Ihesame,  and  that  it  was  wrong- 
fully obtained  from  him  by  Moses  Lugenbeal. 

The  court  not  only  refused  evidence  showing  Lcmert's  inter- 
est, or  want  of  interest,  in  the  property  before  the  replevin  was 
sued  out,  but  al^o  evidence  of  any  interest  of  Lugenbeal,  prior 
to  that  time,  as  owner  or  mortgagee. 

On  the  trial,  dffeiidiints  admitted  they  took  the  property  in 
controversy  from  the  plaintiff  under  claim  of  ownership. 

Thecourt  charged  the  jury,  among  other  things,  "that  the 
only  thing  for  them  todetermine  was  the  value  of  paid  property 
at  the  time  it  was  converted  to  their  use  by  defendants." 

In  response  to  this  charge,  the  jury  assessed  the  plaintiff's 
damages  at  1100. 

John  O^Ncill,  for  plaintiff  in  error. 

M.  Af.  Graa^^r  and  Euam  &  VanVorhis^  for  defendant  in  error, 

Johnson,  C.  J.  From  the  foregoing  statements  the  undis- 
puted conclusions  of  fact  and  law  are  : 

1.  That  Lemert  obtained  possession  of  the  property  in  the  re- 
plevin suit,  under  a  claim  to  a  special  property  and  a  right  to 
hold  the  same,  by  virtue  of  a  lieu  thereon  for  services  rendered 
at  the  request  of  the  sheriff;  said  property  being  delivered  to 
him  in  the  replevin  suit  by  tiie  constable,  on  his  giving  a  re- 
plevin bond  in  double  its  appraised  value,  conditioned  that  he 
would  duly  prosecute  his  action  and  pay  all  costs  and  damages 
that  might  be  awarded  against  him. 

2.  That  the  verdict  and  judgment  against  him  in  the  action 
in  replevin,  is  in  full  force  and  as  between  these  parties,  con- 
clusively determined  that  Lemert  had  no  special  property, 
nor  right  of  immediate  posse.-sion  therein,  and  that  Lugen- 
beal, as  owner  or  mortgagee  was  the  sole  owner  and  legally 
entitled  to  the  po^^session,  except  only  so  jar  as  the  plaintiff  ac- 
quired title  by  the  suit  in  replevin. 

3.  That  after  said  verdict  and  judgment  Lugenbeal  took 
and  converted  said  property  to  his  own  use,  whereupon 
Lemert  brought  his  action  as  ovmery  to  recover  its  full  value, 
basing  his  right  solely  on  the  title  acquired  by  the  proceedings 
in  replevin. 

The  issue  joined,  conceded  that  the  ownership  and  right  of 
possession  was  in  Lugenbeal  as  settled  in  the  replevin  suit, 
but  Lemert  claimed,  and  so  the  court  charged,  that  by  virtue 
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of  the  action  in  replevin,  and  the  receipt  of  the  property  on 
bis  giving  the  bond  and  the  verdict  and  judgment  therein,  a 
new  and  independent  iUle  was  created  which  vested  in  him,  as 
absolute  owner,  by  virtue  of  the  statute,  paramount  to  that  of 
the  actual  owner,  and  that  no  evid(>nce  was?  admis-sible  on  be- 
half of  tliis  eeneral  owner  to  establish  his  title  prior  to  the 
commencement  of  the  action  in  replevin,  n^r  to  reduce  dam- 
ages b^low  the  value  of  the  pro  pert}'.  Under  this  holding, 
Lemert  received  a  verdict  for  the  full  value  of  the  property  as 
general  owner,  although  he  never  claimed  but  a  lien  thereon 
for  something  like  one-third  its  value,  and  although  it  had. 
been  conclusively  determined  that  this  claim  was  unfounded, 
and  that  he  had  uo  right  whatever  in  the  property. 

This  anomalous  result  is  said  to  be  the  legal  effect  of  the  re- 
plevin verdict  and  judgment  o^ninHt  the  plaintiff,  whereby  a 
new  and  paramount  title  to  the  whole  ownership  was  vested 
in  him. 

It  is  conceded  that  if  that  verdict  and  judgment  had  been 
in  his  favor  it  would  have  vested  in  plaintiff  a  special  owner- 
ship only  to  the  extent  of  his  lien,  and  when  that  was  satis- 
fied, Lugenbeal  would  then  be  en:;itled  to  resume  his  posses- 
sion as  general  owner. 

In  such  a  case  it  i»  said  in  brief  of  defendant  in  error:  ''  No 
person  entitled  to  a  mere  possession  or  other  special  interest 
ia  personal  property  can  ivxrease  Viat  interest  by  getting  a  ver- 
dict and  judgment  in  his  favor  in  replevin.  If  he  win  in  such 
a  suit,  so  soon  as  hi^  special  interest  is  at  an  end  the  real 
owner  becomes  entitled  to  posession." 

If  by  winnij;g  he  cannot  increase  his  interest  from  that  of 
a  special  to  a  general  owner,  it  is  difficult  to  discover  upoA 
what  principle  he  can  increase  that  interest  by  losing  a  claim 
of  spec'al  ownership. 

Again,  the  verdict  and  judgment  in  defendant's  favor  en- 
titled him  to  compensation,  but  none  was  given,  and  the  re- 
sult claimed  is,  to  take  from  the  owner  his  property  without 
compensation  which  is  in  violation  of  his  constitutional 
rights.  As  the  bond  was  to  "  pay  ail  ca^^ts  and  damages 
that  may  be  awarded  against  him."  Lemert's  bond  was 
cot  liable  for  compensation,  because  there  was  no  award 
against  him  except  for  costs.    The  trial  resulted  inajudg- 
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znent  in  favor  of  Lemert  for  the  full  value  of  the  property. 
So  that  in  order  to  enjoy  bis  own  property,  the  owner  must 
pay  that  value  to  one  not  having  a  gcintilla  of  right,  except 
as  dtrrived  from  the  proceedings  in  replevin. 

The  pleadings,  and  the  evidence  offi?reil,  which  was  ex- 
cluded, e^hows  that  the  sheriff  hud  seized  this  as  the  property 
of  one  Mason,  and  had-l<  ft  it  with  Lemett,  to  be  kept,  and 
that  from  this  service  he  asserted  a  lien,  and  repleviec^itfrom 
Lugenbeal,  who  claimed  ownership  adversely  to  the  levy  of 
the  sheriff,  and  of  his  bailee,  Lemert.  Hence,  the  verdict  and 
judgment  in  the  replevin  of  Lenifrtv.  LugirUjeai^  settled  nothing 
as  between  the  sheriff's  levy  and  LugenbeaTs  claim.  As  be- 
tween them  the  former  could  have  maintained  replevin  or 
trover  against  the  latter,  and  if  he  established  Mason's  title 
as  against  that  of  the  latter,  could  have  recovered,  thus  sub- 
jecting him  to  a  judgment,  in  the  sheriff's  favor,  for  the  prop- 
erty, or  its  value  id  the  extent  of  Ins  execution,  notwithstand- 
ing Lemert  had  already  recovered  its  full  value. 

So  that  Lugenbeal,  the  acknowledged  owner,  as  against 
Lemert,  would  not  only  be  deprived  cf  his  property  without 
compensation,  but  would  be  compelled  to  pay  its  full  value  to 
Lemert,  but  also  be  again  deprived  of  it  by  the  sheriff  or  pay 
him  its  value,  if  the  sheriff's  levy  was  paramount. 

Such  a  result  may  well  lead  us  to  inquire  upon  what  princi- 
ple it  is  founded. 

The  claim  id,  that  the  title  of  the  plaintiff  in  replevin  is  a 
newone^  derived  from  the  possession  under  the  replevin  bond, 
and  that  the  verdict  and  judgment  in  that  action  vests  an  ab- 
solute ownership  in  the*plaintiff,  in  no  way  depending  on  the 
amount  of  the  compensation  adjudged  to  defendant,  and  that 
ifthe  jury  erred  in  giving  djfenlant  no  compensation,  he 
could  have  corrected  that  by  prosecuting  an  appeal  or  upon 
error.  In  short,  the  claim  is  founded  upon  a  remark  of  Judge 
Read  in  Jennings  v.  Jahnsony  ITOhio  155,  that  in  replevin :  *'  The 
bond  takes  the  place  of  the  property  to  the  extent  of  the  in- 
terest of  defendant  in  replevin." 

That  remark  was  made  where  the  defendant  was  the  sheriff, 
claiming  under  a  levy  made  on  property  as  belonging  to  one 
Warner,  which  was  takenfromhim  by  a  writ  of  replevin  issued* 
by  one  Johnson. 
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The  trial  resulted  ia  a  verdict  for  the  sheriff,  and  the  sole 
question  was  to  the  rale  of  damages  which  the  sheriff  was  enti- 
tled to  recover.  The  court  held  that  if  the  value  of  the  property 
exceeded  the  amount  of  the  writ,  the  amount  due  on  the  latter 
was  the  rule,  but  if  it  did  not,  then  the  value  of  the  property. 

Thesheriff  is  here  treated  as  having  a  special  interest  ih  the 
property,  and  entitled  to  recover  to  the  extent  of  that  interest, 
and  it  is  thsrafore  sitd, '.'  but  the  judgment  debtor  is  no  party  to 
the  replevin  suit,  and  we  leave  him  to  prosecute  such  remedies 
as  he  may  have  against  any  person  who  wrongfully  obtains 
possession  of  his  property." 

Again,  it  is  there  said,  if  the  plaintiff  in  replevin  was  the 
frau  iulent  assignee  of  the  debtor,  no  one  would  claim  that  the 
sheriff  could  recover  the  full  value  in  order  to  return  the  bal- 
ance to  the  fraudulent  debtor. 

The  nnly  point  here  decided  was,  that  the  sheriff,  who  had 
a  special  ownership,  could  not,  as  defendant  in  replevin,  re- 
cover beyond  the  extent  of  his  interest,  if  the  value  of  the 
property  exceeded  that  interest,  and  to  that  extent  the  bond 
took  the  place  of  such  interest.  This  clearly  recognizes  the 
principle  that  the  rule  of  damages,  in  such  a  case,  is  to  be  de- 
termined by  the  extent  of  the  title  established  in  replevin^ 
and  not  by  the  fact  that  a  new  title  is  thereby  created. 

In  remarking  upon  this  cape,  in  Williams  v.  West^  2  Ohio  St. 
87,  Judge  Thurman  says :  ''  For  as  the  replevin  transferred 
only  the  special  property,  it  left  untouched  the  right  of  the 
judgment  debtor  who  was  no  party  to  the  suit."  In  the  lattef 
case  it  was  decided  that  the  gist  of  the  action  is  the  unlawful 
detention  of  the  property,  and  therefore  a  general  owner  is 
liable  to  a  special  ownep  for  such  detention. 

But  it  is  claimed  that  in  an  action  of  replevin  by  a  special 
against  a  general  owner,  when  possession  is  acquired  under  a 
bond,  the  general  owner  can  never  recover  the  same  property 
by  replevin  or  its  value  in  trover,  though  the  special  owner- 
ship has  ceased,  or  shown  to  be  unfounded,  because  the  stat- 
ute requires  an  affidavit  that  the  property  was  not  taken  by 
any  writ  of  replevin.  As  was  shown  in  Williams  v.  West,  this 
is  too  literal  a  construction,  and  does  not  prevent  the  general 
owner  from  maintaining  replevin  after  the  special  ownership 
haa  ceased. 
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So,  it  16  then  said,  if  a.  judgment  debtor  f>ay  off  a  judg- 
ment after  levy,  he  may  replevin  the  property.  So,  also« 
in  case  of  a  tax  or  amercement,  though  the  statute  expressly 
provides  that  the  affidavit  must  state  4hat  the  property 
was  not  taken  in  execution,  or  for  the  payment  of  any  tax« 
fine  or  amercement,  or  by  virtue  of  any  order  of 
delivery. 

This  question  again  arose  in  SmUh  v,  M:Oregor  (10  Ohio  St 
461).  That  was  replevin  by  one  claiming  a  general  owner- 
ship with  the  right  of  possession  against  one  making  a  lik« 
claim.  It  was  held  "  that  in  9uch  case  (italics  by  the  court) 
^  the  bond  takes  the  place  of  the  property  to  the  extent  of 
interest  of  defendant  in  replevin.'"  In  thus  italicizing  the 
words  ''  in  such  case,"  the  implication  is,  that  it  is  only  true^ 
wh^n  each  claims  a  general  ownership. 

In  the  very  able  opinion  of  Judge  Peck,  harmonizing  this 
rule,  as  thus  applied,  with  principle  and  with  the  constitu- 
tional right  of  an  owner  to  be  protected  in  his  property ;  it  i# 
urged,  with  great  acumen,  that  this  rule  does  not  apply  when 
the  plaintiff  in  replevin  claims  possession  under  a  special 
interest  against  the  general  owner.  It  is  then  said  that  in 
^uch  a  case  to  this  rule,  that  the  bond  takes  the  place  of  thA 
property  to  the  extent  of  defendant's  interest,  should  haY!» 
^ded  to  it  the  words,  ''  not  exceeding  the  title  or  tnUreat  of  the 
plaintiff  inyeplevin"  or  other  equivalent  words. 

In  other  word?,  where  a  plaintiff  in  replevin  gets  possession 
vnder  a  claim  of  a  special  interest  against  the  general  owner^ 
the  bond  takes  the  place  of  the  defendant's  interest,  to  theetsr 
tent  of  the  intereat  claimed  by  the  plaintiff.  Apply  that  rule  to  this 
case. 

The  plaintiff  claimed  a  right  to  possession  under  a  lien. 
To  the  extent  of  that  lien  the  bond  transferred  the  title,  and 
upon  failure  to  maintain  his  claim  the  band  stood  good  to  the 
general  owner  as  security  for  his  damages.  In  that  case,  if 
the  plaintiff  should  fail,  the  defendant's  recovery  *' would  be  i 

limited  to  the  estate  or  interest  claimed  by  plaintiff;"  and  a  i 

recovery  by  the  plaintifi  would  present  no  obstacle  to  a  suit  i 

\^y   the  defendant  on  the   termination   of  the   bailment  te  | 

regain   the  property  if  still  withheld  from  him."     10Ohi9  | 

St.  472.  I 

I 
i 
I 
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This  raodiScatioti  of  the  rule  in  cases  of  a  special  interest  is 
recited  in  OrUUiidm  v.  Lingle^  14  O.  S.  182. 

In  that  Case  plaintiff,  as  mortgagee,  had,  by  giving  bond, 
obtained  possession  from  the  constable,  who  held  the  same  as 
the  property  of  the  mortgagor.  After  this,  the  sheriff  seized 
and  sold  the  same,  as  the  property  of  the  mortgagor,  lo  the 
defendant  in  this  action,  from  whom  it  was  again  replevied 
by  the  plaintiff.  His  title  as  mortgagee,  under  which  his  first 
replevin  was  obtained,  having  been  shown  to  be  fraudulent 
and  void,  he  claimed,  as  is  done  here,  that  by  giving  the 
bond  in  the  replevin  suit,  he  obtained  a  new  title,  and 
that  the  bond  took  the  place  of  the  propiTty,  and  that  the 
title  so  acquired  entitled  him  to  the  property.  The  court 
held  that,  by  obtaining  possession  under  his  proceedings  in 
replevin,  the  plaintiff  acquired  a  right  to  the  possession,  not 
as  absolute  owner,  but  to  all  the  interest  which  the  constable 
had  acqvii^  by  his  levy  on  it  as  the  property  of  the  mort- 
gagor. We  think  this  case,  in  principle,  is  like  JmninffB  v. 
•K^AffMOM,  iuprof^and  that  it  decides  the  case  at  bar,  as  the  plain- 
tiff in  that  case  only  acquired,  by  his  replevin,  the  special 
interest  of  the  constable,  and  not  the  full  ownership  of  the 
property.  So,  here,  he  only  acquired  the  special  interest 
claimed  in  his  affidavit. 

At  most,  the  plaintiff  wim  a  bailee,  having  a  lien.  His  bond 
took  the  place  of  the  property  to  that  extent.  Had  he  recov- 
ered in  that  action,  tbe  true  owner  could  have  paid  the  lien 
and  recovered  back  the  property.  Lugenbeal,  as  owner  or 
mortgagee,  by  taking  possession,  at  most  only  divested  Lemert 
of  the  title  he  claimed,  and  by  the  conversion  of  the  property 
subjected  himself  to  damages  to  the  extent  of  the  interest  ao- 
quired  by  the  action  in  replevin,  and  not  to  the  whole  value. 
This  would  have  been  the  measure  of  his  damages  had  he  re- 
covered in  replevin.  A  fortiori^  this  must  be  the  most  he 
could  recover  when  he  Imm. 

We  hold,  thererore,  that  Lemert,  by  his  replevin  proceed- 
ings, only  acquired  the  title  he  claimed  as  against  Lugen- 
beal,  and  that  the  bond  did  not  operate  to  create  a  greater 
interest. 

Judgment  of  district  court  and  common  plea$ 

(To  appear  in  40  Ohio  St.]        revernd,  and  cau^e  remanded. 
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new  PABTT  TO  JUBOXEKT- JITDQIfSVT  AOAIirST  ONE  07  TWO  JOIVT 
XAKSB8  OF  HOTS— BAB. 

{Ohio  isuprcme  Oofirt.    February  26, 1884.) 
YOHO  17.  McGoVERN. 

1.  It  is  no  defense  to  an  action  under  section  5366  (Rev.  Stats.)  to  make 

oneoftlie  m-ilcersof  a  J'liiit  note  a  party  to  a  Judgment  theretofore 
rendered  upon  it  against  the  otliermalcer  in  an  action  in  whit-h  the 
former  W.IS  noLsarvel  wlih  pr«>cess,  that  at  tliecommencmentof 
the  original  action  tii^  days  of  grace  allowed  the  makers  had  not 
expired.  OLinton  Bank  of  Cdlumbus  v.  Hart^  19  Ohio  872,  distin- 
gui8h<>d. 

2.  A  julgrnAut  rendered  by  a  Justice  of  the  peace  upon  a  joint  note 

agiiiMt  oiie of  t!m  mikars,  t!ie  oilier  hiving  baen  a  non-resident  of^ 
and  not  found  within,  the  county,  is  no  bar  to  a  subsequent  action 
upon  such  note  against  the  latter. 

Error  to  the  District  Court  of  Noble  County. 

On  the  second  day  of  June,  1877,  Thomas  McGovern  com- 
menced an  action,  as  indorsee,  before  a  justice  of  the  peace 
upon  a  joint  nr)te  made  by  Reuben  Yoho  and  Jdcob  C.  Yoho» 
dated  February  2,  1877,  whereby  they  promised  to  pay  $110 
on  the  first  day  of  June  next,  after  date.  Summons  was  served 
apon  Reuben,  but  as  to  Jacob  it  was  return(^d  not  found,  the 
latter  being  a  non-resident  of  the  county,  and  making  no  ap- 
pearance in  the  action.  On  the  eighth  day  of  June,  1877  (Ihe* 
return  day),  Reuben  failed  to  appear  and  judgment  was  en- 
tered against  him.  Execution  was  stayed.  The  stay  hav- 
ing expired,  execution  against  Reuben  was  returned  wholly 
unsatisfied.  Proceedings  against  the  bail  for  stay  were  duly 
but  fruitlessly  prosecuted.  On  May  22,  1880,  the;  judgment  re- 
maining wholly  unsatisfied,  McGovern  commenced  an  action 
against  Reuben  and  Jacob,  before  the  successor  of  the  magis- 
trate who  rendered  the  original  judgment,  the  object  of  which 
seemed,  by  the  bill  of  particulars,  to  be  to  recover  upon  the 
note  and  make  Jacob  a  party  to  the  judgment. 

This  action  was  appealed  to  the  court  of  common  pleasv 
wherein  McGrOvern  set  forth  in  his  amended  petition,  the  note, 
the  judgment  and  the  proceedings  thereunder,  and  prayed  (1) 
that  Jacob  be  made  a  party  to  the  original  judgment,  and  (2) 
for  judgment  against  him  upon  the  note.  Jacob  interposed 
as  grounds  of  defense  that  if  the  action  be  regarded  as  one  to 
make  him  a  party  to  the  judgment,  it  could  not  be  sustained, 
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for  that  the  original  action  upon  it  having  been  commenced 
before  the  expiration  of  the  three  days  of  grace  aUoued  the 
makers,  that  is,  before  the  maturity  of  the  note,  he  could  have 
had  a  complete  defense  in  thut  action  ;  and  that  if  the  action 
was  to  be  treated  as  one  upon  the  note,  the  judgment  already 
recovered  upon  ft  ugainst  Reuben,  was  a  bar  to  further  pro- 
ceeding upon  it  against  hini,  Jacob.  The  court  held  tliese  de- 
fenses bud  and  rendered  judgment  aguinst  Jacob  that  he  pay 
the  amount  of  the  note  and  interest,  and  that  he  be  made  a 
party  to  the  original  judgment.  On  proceeding  in  error  this 
judgment  wsls  affirmed  in  the  district  court.  To  reverse  these 
judgments  is  the  pur[)Ose  of  the  present  proceeding. 

Hunter  &  Malhry,  for  plaintiff  in  error, 

Bedford  &  Okey,  for  defendant  in  error. 

Owen,  J.  The  plaintiff  in  error  maintains  that  if  the  pro- 
ceeding below  was  one  to  make  him  a  party  to  the  judg- 
ment rendered  by  the  justice  of  the  peace  against  Reuben, 
by  virtue  of  section  5366  of  the  Revised  Statutes,  it  ought  not 
to  have  prevailed  for  that  the  judgment  was  rendered  upon  a 
Bote,  not  matured  at  the  commencement  of  the  action;  that 
the  three  days  of  grace  allowed  the  makers,  had  not  then. 
expired.  He  relies  upon  The  ClitUon  Bank  of  Columbus  v.  Hart^ 
19  Ohio  372,  to  support  this  position.  In  that  cuse  suit  was 
originally  brought  by  the  bank  upon  a  promissory  note,  of 
which  four  persons  were  charged  as  joint  makers.  One  of  them 
was  returned  as  not  found,  and  the  case  proceeded  against 
the  remaining  three.  One  ot  them  was  in  default,  and  judg* 
ment  was  entered  against  hini.  The  other  two  joined  issue 
and  judgment  was  entered  for  them  upon  the  finding  that 
they  did  not  undertake  and  promise.  Scire  faciae  was  after- 
wards issued  against  the  one  not  served  in  the  original  suit, 
to  which  he  demurred  and  the  demurrer  was  sustained  ;  the 
court  holding  that  as  no  ju'lgment  could  have  been  legally 
rendered  against  him  had  he  been  served  in  the  original  suit, 
he  was  entitled  to  the  same  defense  he  could  have  made 
therein.  Upon  the  peculiar  fact^^  of  that  caf^e,  we  have  no 
di'sposition  to  question  the  entire  soundness  of  the  conclu- 
sion reached.  No  joint  liability  wasever  incurred  U|>on  the  note 
in  suit,  and  so  in  legal  effect,  the  court  found,  although  one 
of  the  defendants  was  in  default. 
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At  the  common  hiw,  if  two  or  more  ptirsons  are  charged 
as  joint  makers  of  a  note,  the  plaintiff  siiin^  upon  it  cannot 
recover  unload  all  charged  are  found  to  be  liable.  The  defense 
was  radical  and  substantial.  In  the  case  at  bar  there  is  no 
claim  that  Jacob  ivas  not  liable  upon  the  note.  He  interposed 
no  defease  which  went  to  the  substantial  merits  of  the  claim. 
£ectifm  5366,  under  which  the  proceeding  was  had,  pro- 
vides: "  When  judgment  is  rendered  in  this  state  on  a  joint 
contract  or  instrument,  parties  to  the  action  who  were  not 
summoned,  *  *  *  may  ba  made  parties  thereto  I^  action  in 
the  same  court,  if  they  be  summoned  in  the  state;    *    *    *    " 

Th^^  proceeding,  then,  was  a  civil  action,  and  it  was  to  be 
expected  of  Jacob,  in  fact  it  was  incumbent  up<m  him,  to  in- 
ter)>o8e  as  many  defenses  as  he  had.  His  silence  upon  every 
subject  except  the  prematurity  of  the  note,  is  an  admis- 
sion of  the  entire  justice  of  the  claim  against  him.  At  the 
time  judgment  was  entered  the  note  had  fully  maturedL 
There  is  nothing  in  the  case  of  The  CUnUm  Bank  v.  Hart^  tupra^ 
which  calls  upon  us  to  apply  the  principle  of  it  to  a  casd 
wherein  the  defense  is  so  extremely  technical  and  unsub- 
stantial as  in  the  case  at  bar. 

2.  But  it  is  not  necessary  that  we  dispose  of  the  case  upon 
the  conclusion  just  announced. 

The  plaintiff  in  error  further  maintains  that  if  the  action 
be  treated  as  one  upon  the  note  (and  the  averments  of  the 
petition  are  broad  enough  to  impart  that  character  to  it),  the 
original  judgmemt  upon  it  i;?  a  bar  to  further  proceedings 
upon  it  uginst  him  as  one  of  its  joint  makers.  This  presents 
a  question  more  important  and  difficult  than  the  one  just 
considered. 

That  a  joint  obligation  creates  but  one  debt,  and  a  judg- 
ment upon  it,  whether  against  all  or  a  part  only  of  the 
obligors,  mergej»  it  in  the  higher  security  and  operates  as  a 
bar  to  further  proceedings  upon  it,  is  so  well  established,  as  a 
general  proposition,  as  to  place  it  beyond  serious  controversy. 
Reedy  v.  BergerU  1  Ohio  160 ;  Sho  v.  Lea,  18  Ohio  279;  Clintan 
Bank  v.  Hart,  5  Ohio  St.  34 ;  Reynolde  v.  BaUway  Co.,  29 Ohio  St. 
602;  Avery  v.  Vanaickle,  36  Ohio  St.  274. 

Section  5064  (Rev.  Stats.)  provides  that  where  service  has 
been  made  upon  one  or  more,  but  not  upon  all  defendants  jointly 
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indebted  upon  contract,  the  plaintiff  may  proceed  against  the 
defendants  served,  unless  the  court  otherwise  directs. 

While  this  provision  modifies  the  common  law  rule  upon 
the  subject,  it  will  be  seen,  in  the  light  of  the  cases  lust  cited, 
that  notwithstanding  this  section,  if  the  plaintiff  further  pur- 
sue the  defendants  not  9ervi»d,  it  mu<t  be,  us  a  general  rule,  by 
an  action  under  section  5366,  to  mai^e  them  parties  to  the  judg- 
ment already  recovered  against  those  served. 

The  question  remains,  then,  whether  there  is  anything  in 
the  case  that  takes  it  out  of  the  operation  of  the  rule  which 
merges  a  joint  contract  in  a  judgment  upon  it  against  on^ 
or  more  of  the  parties  to  it,  and  thus  operates  as  a  bar  to 
further  proceedings  upon  it  against  those  not  originally  served. 

The  rule,  in  its  general  application,  is  reasonable,  and  not 
necessarily  one  of  hardship  or  injustice.  But  as  it  has  been 
shown  to  be  capable  of  muoh  hardship,  the  courts  have  not 
btsitated,  in  proper  ca.ses,  so  to  qualify  it  as  to  avert  the  harsh 
or  oppressive  consequences  of  its  literal  and  rigid  enforce- 
ment, where  this  would  lead  to  a  manifest  failure  of  justice. 

So,  where  one  of  several  joint  contractors  was  under  disa- 
bility of  infancy  at  the  time  of  contracting,  or  had  thereafter 
been  discharged  in  bankruptcy,  the  plaintiff  has  been  allowed 
to  proceed  without  joining  him  in  the  action.  Rand  v.  NuUer^ 
66  Me.  341. 

In  obedience  to  this  tendency,  it  was  in  England  provided 
by  statute  (3  4  4  William  4,  c.  42),  *Hhat  no  plea  in  abate- 
ment for  the  non-joinder  of  any  person  as  co-defendant,  shall 
be  allowed  in  any  court  of  common  law,  unless  it  sliall  be 
stated  in  such  plea,  that  such  person  is  resident  within  the 
jurisdiction  of  the  court" 

It  follows  from  this,  that  if  the  joint  contractor,  not 
joined,  be  without  the  jurisdiction  of  the  court,,  the  action 
could  pn^eed  against  the  one  served.  See  JoU  v.  Curzonf 
4  Man.  Gran.  &  Scott,  249. 

The  rule  is  well  establii<hed  that,  where  one  of  several  joint 
contractors  is  without  the  state,  so  thnt  no  service  can  be 
made  upon  him,  judgment  mixy  be  rendered  ngainst  such  of 
them  as  are  found  within  the  jurisdiction  ;  and  such  judgment, 
remaining  unsatisfied,  is  no  bar  to  a  subsequent  suit  and  judg- 
ment against  thoce  not  served  upon  the  original  cause  of 
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action.  Bart  v.  Steoewt,  22  N.  H.  232 ;  Dmnttt  v.  Chick,  2  Green- 
leaf  193;  Brown  v.  Birdbnll,  29  Barb.  549;  Bigelowon  Estoppel, 
71;  Freeman  on  Judprntntn,  §234:  Rmid  v.  Nutfer,  56  Me. 
811 ;  Tappan  v.  Bruen,  5  Mass.  193 ;  OivU  v.  LiUle,  9  N.  H.  259. 
In  the  Ciise  List  cited.  Little  was  dufending  on  the  ground 
that  Slyfit^ld  was  his  joint  contractor,  and  judgment  had  been 
rendered  against  the  hitter  upon  the  joint  contract.  The 
plea  to  this  was  that  Little  was  without  the  jurisdiction  of 
the  court  at  the  comtnencement  of  the  original  action. 

This  c.'ise  stron^l}'  supports  the  proposition  above  declared, 
and  Upham,  J.,  speaking  for  the  court,  says  it  is  a  well-s(*ttled 
rule  that,  ''if  jud^^nicnt  is  obtained  against  one  of  twoor  more 
persons  jointly  liable,  in  a  separate  action  ajzainst  him  on 
said  contract,  the  plaintiff  cann;>t  afterwards  proceed  against 
parties  omitted,  but  must  lose  their  security."  The  learned 
judge  cites  numerous  cases  in  support  of  the  proposition,  and 
adds  :  ^'  But  these  cases  are  all  subject  to  except!  *ns,  whenever 
the  necessity  of  the  case  requires  a  st^parate  suit  to  be  brought. 
In  the  present  instance,  a  sufficient  excuse  upfiears  for  the 
several  character  of  the  action  heretofore  brought  against  Sly- 
field,  so  as  clearly  not  to  manifest  an  election  to  proceed 
against  him  to  the  di^icharge  of  the  present  defendant.  This 
excuse  arises  from  the  fact  that  but  one  of  the  defendants  was 
within  the  jurisdiction." 

In  Tappan  v.  Brum,  mpra.  Parsons,  C.  J.,  aays:  "It  has 
been  an  immemorial  practice,  in  the  service  of  a  writ  sued 
on  contract  against  two  or  more  defendants,  if  some  of  the 
defendants  are  without  the  jurisdiction  of  the  commonwealth, 

*  *  *  and  having  no  usual  place  of  abode  within  the  state 
at  which  summons  may  oe  left,  to  cause  the  writ  to  be  served 
on  the  defendants  within  the  state,  and  proceed  only  against 
them   for  the  breach  of  the  crui tract  by  all  the  defendants. 

*  *  *  This  prnctire  originated  from  necemty ;  as^  no  mode 
of  service  is  provided  by  our  laws  upon  a  dt^btor  without  the 
state,  who  has   no    place  of   alx.de  or  property  within  if 

A  careful  examination  of  the  authorities  will  demonstrate 
that  the  princijde  upon  which  this  rule  is  grounded,  is  that 
if  one  of  several  joint  contractors  is  beyond  the  jurisdiction 
of  the  court— out  of  the  reach  of  its  process — this  creates  a 
necessity  of  allowing  the  action  to  proceed  against  those 
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within  thejurisdicXion,  and  this  without  affecting  the  liability 
of  the  former,  in  order  to  avert  an  entire  failure  of  justice. 

It  is  but  the  appli«?atiou  of  this  principle  tt)  the  case  at  bar 
which  leads  us  to  the  view  we  liave  adopted.  McGovern 
invoked  the  action  of  a  court  haying  abundant  jurisdiction 
of  his  cause.  Reuben  Yoho,  one  of  the  joint  makers  of  the 
note,  was  found  and  served  within  the  jurisdiction  of  that 
court.  Jacob  Yoho,  the  other  joint  contractor,  was  not  a  resi- 
dent, nor  could  he  be  served,  within  that  jurisdiction.  The 
court  was  as  powerless  to  send  its  writ  beyond  the  borders  of 
the  county  as  a  court  of  general  jurisdiction  would  have  been 
to  send  its  writ  without  the^tate. 

The  necessity  of  proceeding  against  Reuben,  in  order  to 
prevent  a  failure  of  justice  was  as  imperative  as  if  the  acty>n 
had  been  in  the  court  of  ci>minon  pleas  and  Jacob  a  non-resi- 
dent of,  and  not  to  be  found  within,  the  state.  The  suggestion 
that  the  sum  involved  was  sufficient  to  give  the  latter  court 
jurisdiction  and  that  McGovern  could  as  well  have  selected 
that  tribunal,  is  of  no  force  except  to  provoke  vain  discuss  on. 
It  only  appoars  in  the  record  that  Jacob  was  not  within  the 
reach  of  the  process  of  the  court.  Whether  he  was  or  not  a 
resident  of  the  state  does  not  appear,  and  the  mere,  circum- 
stance that  the  sum  involved  was  sufficient  to  clothe  another 
€Ourt  with  jurisdiction  will  not  avail  to  affjct  the  applica- 
tion of  the  rule. 

McGovern  has  not  shown  a  disposition  to  elect  voluntarily 
to  proceed  severally  against  one  of  his  joint  obligors.  For 
anything  th:it  appears  in  the  record  he  did  what  was  in  his 
power  to  call  unon  both  his  joint  debtors  to  answer  to  his 
suit.  He  vainly  invoked  and  exhausted  the  resources  of  the 
court  in  the  pursuit  of  his  remedy  against  both  his  joint 
debtors;  and  there  is  nothing  in  rea.son,  justice,  or  authority 
which  calls  upon  us  to  declare  his  ctiuse  of  action  merged  in 
iiis  judgment,  or  to  hokl  him  barred  from  proceeding  upon  it 
against  the  joint  debtor  who  was  beyond  reach  of  service  in 
his  original  action.  No  question  of  misjoinder  of  partie§  or 
causes  of  action  was  made  or  considered  below  or  in  this  court. 

The  conclusion  above  announced  is  not  at  all  inconsistent 
with  that  in  BnuU  v.  Beicher,  31  Ohio  St.  572. 

[To  appear  in  89  Ohio  St.^  Judgment  affirmed. 
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aVO    WABliAHTO— COBPOBAnOH~][I8U8B   07   COBPOBATB   POWXBfl. 

{Ohio  Supreme  Oburt  OommiMum.    January  29, 1884.) 

The  Statb  v.  Hazleton  &  Leetonta  R'y  Co.  et  al. 

A  railroad  oorporation  assumes  tlie  performance  of  duti^  for  the  benefit 
of  the  public  generally.  When  such  corporation,  for  a  period  of  five 
yeanf,  fails  to  construct  the  line  of  railrosid  named  in  its  charier,  bat 
condemns  private  property  and  oonsiracts  a  railroad  WI10II3'  an- 
saited  10  the  wanta  of  the  public,  and  for  the  benefit  only  of  coal 
mines,  owned  and  operated  by  the  principal  corporators  and  stock- 
holders of  such  railroad  company,  it  is  a  /nisuse  of  its  corporate 
powers,  franchises  and  privileges. 

Quo  Warranto.  Error  to  the  District  Court  of  Mahoning 
County. 

On  the  ninth  day  of  May,  A.  D.  1871,  the  certificate  of  in- 
corporation of  the  Hazleton  &  Lectonia  Railway  Company 
was  filed  in  the  office  of  the  secretary  of  state  of  Ohio.  Its 
railroad,  as  set  forth  in  this  certificate,  was  to  be  located  and 
operated  in  Mahoning  and  Columbiana  counties,  commencing 
at  a  point  on  the  Cleveland  &  Mahoning  railroad  at  Hazleton 
and  terminating  at  a  point  on  the  Niles  &  New  Lisbon  rail- 
road, five  hundred  feet  north  of  theLeetonia  Iron  Company's 
blast  furnace,  in  the  village  of  Leetonia,  a  distance  of  about 
twenty  miled.  The  capital  stock  was  fixed  at  $200,000.  The 
corporators  were  C.  H.  Andrews,  L.  6.  Andrews,  W.  C.  An- 
drews, A.  K.  Price  and  L.  E.  Cochran.  The  stock  was  sub- 
scribed for  and  the  organization  of  the  corporation  efiTected  ia 
accordance  with  the  forms  of  law.  C.  H.  Andrews,  L.  G.  An- 
drews and  W.  C.  Andrews  each  took  thirteen  hundred  shares, 
or  165,000  of  stock.  L.  B.  Cochran  took  fifty  shares,  A.  E. 
Price  forty,  Jas.  Neilan  five  and  J.  M.  Bowman  five. 

In  Augu;«t,  1876,  an  information  in  the  nature  of  quo  war- 
ranto wap  filed  in  the  District  Court  of  Mahoning  County 
against  the  Hazleton  &  Leetonia  Runway  Company,  asking 
that  it  be  ousted  of  its  right  to  be  a  corporation  and  of  all  its 
franchises  as  such.  To  this  information  special  demurrers 
were  filed,  and  sustained  by  the  court.  In  accordance  with 
leave  granted  by  the  court  an  amended  information  was  filed 
May  15,  1877,  which  contained  three  counts.  To  each  of  these 
counts  pleas  were  filed.    The  issues  were  made  up  by  a  repli- 
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tation  on  the  part  of  the  relators.    The  controlling  qnestionSy 
as  made  by  the  pleadings,  were  two: 

1.  Had  the  Hazleton  &  Leetonia  Railway  Company  mis- 
used the  powers,  franchises  and  privileges  conferred  upon  it? 

2.  Had  it  non-used  its  powers,  franchises  and  privileges  for  a 
period  offive  years  before  the  filingof  the  original  information  ? 

The  district  court  found  in  favor  of  the  railway  company, 
and  the  case  is  in  this  court  upon  a  petition  in  error. 

B.  F,  Hoffmauy  for  relators. 

Nash,  J.  The  only  question  which  we  can  determine  in 
this  case,  is  as  to  whether  the  judgment  of  the  district  court 
was  manifestly  against  the  weight  of  the  evidence.  After 
an  examination  of  all  the  testimony,  we  cannot  concur  in 
the  findings  of  the  district  court.  To  our  minds,  there  had 
been,  for  five  years  prior  to  the  commencement  of  this  pro- 
ceeding, not  only  a  non-use-  of  all  the  powers,  frsnchiFes  and 
privileges  conferred  upon  this  corporation,  but  there  had  also 
been  a  palpable  misuse  of  them. 

Under  its  charter  this  railway  company  had  a  right  to  con- 
struct and  operate  a  railroad,  as  a  common  carrier,  and  for  the 
benefit  of  the  public  from  the  town  of  Hazelton  to  the  village 
of  Leetonia.  It.  assumed  the  performance  of  duties  for  the 
benefit  of  the  public  generally. 

It  wholly  failed,  prior  to  the  filing  of  the  original  informa- 
tion, to  take  any  steps  looking  toward  the  accomplishment  of 
this  purpose.  It  condemed  right  of  way  and  constructed  a 
track  about  two  and  one-half  miles  in  length,  three  feet  and 
two  inches  wide,  with  heavy  grades  and  sharp  curves,  to  coal 
mines  owned  and  operated  by  the  principal  corporators  and 
stockholders  of  the  railway  c(mpany,  and  suitable  only  for 
the  transfer  of  the  coal  from  these  mines  to  Hazelton,  where 
there  were  other  railroads.  No  passenger  cars  were  put  upon 
the  road,  no  depots  or  freight  houses  were  constructed,  and 
nothing  done  to  secure  or  accommodate  public  tnifiic  or 
travel.  Judging  from  the  things  done  by  the  corporation,  its 
sole  object  was  to  furnish  a  means  for  transferring  the  prod- 
ucts of  the  private  mines,  owned  and  operated  by  its  prin- 
cipal incorporators  and  stockholders,  to  a  place  w*here  they 
could  be  carried  to  market.  Judgment  reversed  and 

[To  appear  in  40  Ohio  St.]  cause  remanded, 
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WHESE  1CAVDA1CV8  WILL  HOT  LIB  TO  COKPSL  TRAITSFSX  OF  STOCK 
OF  COBPOBATIOV. 

{Ohio  Supreme  Oowt.     February  20, 1884.) 

The  State  v.  Enterprise  Carriage  Manufacturing  Com- 
pany. 

1.  Mandamus  is  not  the  proper  remedy  in  enforoo  the  performanoe  of  a 

duty  iinpos'td  upon  thof>ffi.M*r<(  of  a  private  corporation  oixaxisKed  for 
profit  iiiorely,  wherenunh  duty  is  not  specifically  eiijniitedby  ]aw,and 
wliere  there  is  a  plain  ani  aijquate  remedy  either  at  law  ur  in 
equity. 

2.  Tie  puraha^ir  of  shares  In  sunh  a  corporation,  where  the  incidentals 

rights  of  a  stoclcholder  do  li  it  d  tpoiid  on  thn  ownership  of  these  spe- 
cilio  shares,  is  not  entitled  to  a  writ  of  mandamus  to  compel  tlieir 
transfer. 

8.  The  fact  that  the  business  or  the  corporation  Is  very  profitable,  tliat  its 
shares  of  stock  hive  no  known  market  value,  or  are  greitly  enhanced 
by  the  good  will  of  a  growin«4  business,  will  not  vary  the  rule  where 
the  actual  value  is  asc;5rtainable  in  an  action  to  recover  damages. 

Application  for  alternative  writ  of  mandamus. 

The  Distriot  Court  of  Hjimilton  County  refused  to  grant  the 
alternative  Writ  prayed  for,  and  the  application  is  now  made 
to  this  court. 

There  is  no  denial  of  the  facts  stated  in  the  petition,  so  the 
question  of  law  presented  is,  do  these  facts  warrant  the  issu- 
ing: of  the  writ. 

The  petition,  after  alle<;ing  that  defendant  is  a  manufactur- 
ing corporation,  under  the  laws  of  Ohio,  avers  that  the  plaint- 
iff purchased  of  a  stockholder,  a  sh.ire  of  stock  in  the  defend- 
ant corporation,  and  received  the  certificate  thereof,  duly 
transferred  to  him,  whereby  he  became  owner  of  such 
eh  are. 

He  avers  that  he  presented  said  certificate  with  the  transfer 
thereon,  to  the  ofiicers  of  the  corporation  and  den)and(*d  a 
transfer  of  the  stock  to  his  name,  and  thnt  he  be  enrolled 
among  the  list  of  stockholders,  and  be  recognized  as  a  member 
and  admitted  to  all  the  rights  of  a  stockholder.  These  re- 
quests were  refused,  and  he  was  then  notified  that  he  should 
not  then  nor  at  nny  other  time  be  so  recognized,  or  be  ad- 
mitted to  the  privileges  of  a  stockholder,  or  to  vote,  or  re- 
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ceive  any  profits  or  advantages  to  be  derived  by  a  stocR- 
l^older. 

Then  follows  what  are  claimed  as  special  reasons  for  grant- 
ing the  writs,  as  follows  : 

"  Plaintiff  further  says  that  said  defendant  company  was 
organized  and  incorporated,  as  aforet^aid,  for  the  purpose  of 
man ufuctu ring  carriages,  buggies  and  other  vehiclcF,  in  said 
city  of  Cincinnati,  and  has  ever  since  been  and  is  now  manu* 
facturing  suid  carriuges,  buggies  and  other  vehicles,  and 
selling  same  for  profit,  and  conducting  said  business ;  that 
his  right  to  have  said  ^certificate  transferred  on  the 
books  of  said  company,  and  to  have  his  name  registered  or 
enrolled  on  said  book,  kept  for  that  purpose  by  said  secre- 
tary, for  said  company,  as  a  member  and  stockholder 
therein;  and  to  become  a  member  therof,  to  participate  in 
the  management  and  conduct  of  the  business,  is  of  great 
and  inestimable  value  to  him,  not  only  in  the  present,  but 
also,  and  more  particularly,  in  the  future,  because  of  the 
great  good  will  which  the  said  business  enjoys,  and  the  great 
prospective  value  of  the  business  itself;  that  not  only  is 
the  said  paid  up  certificate  of  st(x:k,  now  the  property  of  the 
plaintiff,  of  great  value,  but  said  company  has  for  several 
years  past  been  doing  a  large  and  profitable  business,  has 
made  large  sums  of  money,  acquired  the  title  to  valuable 
real  estate,  now  of  great  value  with  prospective  enhance- 
ment, and  has  a  large  factory  now  in  operation,  which  it  now 
owns  and  holds  by  legal  title,  with  right  of  alienability,  in 
said  city  of  Cincinnati ;  and  that  the  prospects  for  future 
business,  based  upon  said  good  will,  and  its  property  and 
assets,  and  the  growing  business  of  said  company  are  or>n- 
ducive  to  further  earnings  of  large  profits,  in  which  theplaint- 
iff,  as  said  stockholder,  has  a  vested  right,  which,  by  the 
said  refussil,  a»  aforesaid,  he  will  be  unable  to  acquire  and  eur 
joy ;  that  the  real  value  of  said  share  of  stock,  based  upon  the 
present  assets  and  property  of  said  company,  cannot  be  ascer- 
tained with  certainty,  but  in  view  of  said  good  will  and  the 
said  growing  business  will  become  very  valuable  by  the  propei 
conduct  and  management  of  said  business,  to  which  the  plaint- 
iff is  entitled  by  virtue  of  being  a  stockholder  to  have  n 
Toice. 
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^'That  he  has  no  adequate  remedy  at  law  in  the  premises^ 
and  that  said  company  threatened  to,  and  do  prevent  the 
plain tifif  from  any  access  to  the  said  business  or  partici- 
pation in  the  same,  or  in  the  profits,  which  will  certainly  be 
derived  in  the  management  of  said  business,  and  that  the 
refusal  and  denial  of  the  rights  hereinbefore  urged,  will 
work,  unless  protected  by  the  court,  irreparable  injury  to 
him." 

MUton  ScUer,  and  Long,  Kramer  &  Kramer,  for  plain  tifif. 

Hoadly^  Johnson  &  Coldon^  for  defendant. 

Johnson,  C.  J.  The  defendant  is  a  corporation  for  manu- 
facturing purposes,  organized  under  the  act  of  April  12,  1858 
(1.  S.  &  C.  301-304),  but  is  now  governed  by  the  provisions 
of  the  Revised  Statutes  relating  to  private  corporations  for 
profit.  By  section  3254  Revised  Statutes,  a  stockholder  is  en- 
titled to  a  certificate  of  stock,  and  it  is  made  the  duty  of  the 
president  and  secretary  to  issue  the  same  to  him.  By  section 
3255,  shares  of  stock  are  declared  to  be  personal  property, 
subject  to  levy  and  sale  on  execution. 

The  corporate  powers,  business  and  property  of  the  cor- 
poration are  vested  in  a  board  of  directors.  The  corporation 
may  adopt  a  code  of  regulations  not  inconsistent  with  the  con- 
stitution and  laws  of  the  state,  and  the  directors,  with  like 
limitations^  may  adopt  a  code  of  by-laws  for  its  govern- 
ment. 

The  directors  are  clothed  with  this  general  power,  to  be  ex- 
ercised in  the  discharge  of  the  trust  reposed  in  them. 

The  statute  does  not  in  terms  specifically  require  that  reg- 
istry and  transfer  books  be  kept,  nor  does  it  specify  in  what 
form  nor  under  what  conditions  such  a  transfer  will  be  made. 
Whatever  duties  exist  in  relation  to  transfer  of  stock,  arise 
from  the  general  provisions  of  the  statute,  and  the  nature  of 
the  duties  imposed  by  the  trust  relation  whicl)  the  ofiicers 
occupy  towards  stockholders. 

By  section  3259  the  term  ^^stockholder"  within  the  meaning 
of  the  individual  liability  section  (3258),  includes  the  eqaiir 
able,  as  well  as  legal  owners — actual  owners  as  well  as  regis- 
tered owners.  Such  equitable  owners  by  transfer  of  the  cer- 
tificate and  notice  thereof  to  the  company,  are  entitled  to 
draw  dividends  ^  here  there  is  no  dispute  between  the  assignor 
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and  assignee  at  to  the  ownership.  Railroad  v.  Bobbins^  85 
Ohio  St.  484. 

''Mandamus  is  a  writ  issued  in  the  name  of  the  state,  to  an 
inferior  tribunal,  a  corporation,  board  or  person,  commanding 
the  performance  of  an  act,  which  the  law  specially  enjoins  as 
a  duty,  resulting  from  an  office,  trust  or  station.  (Rev.  Stats. 
§6741.) 

The  writ  must  not  be  issued  in  a  case  where  there  is  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  the  law."  (Rev. 
SUt8.§6744). 

It  results  from  these  provisions  that  as  against  a  corporation 
this  writ  can  only  issue  for  a  neglect  to  perform  some  corporate 
duty  especially  enjoined  by  law  where  there  Is  no  other  plain 
and  adequate  remedy. 

If,  therefore,  the  neglect  or  refusal  relates  to  a  corporate 
duty,  not  enjoined  by  law,  or  results  in  a  private  injury 
merely,  that  may  be  compensated  in  damages  or  is  a  breach 
of  the  trust  reposed  in  the  corporate  authorities  that  may  be 
enforced  in  equity,  the  writs  must  not  issue. 

So,  where  the  right  is  doubtful  resort  must  be  had  to  the 
proper  forum  in  law  or  equity  for  relief. 

In  the  case  at  bar  the  only  breach  of  duty  alleged,  is  the  re- 
fusal of  the  corporation  to  transfer  this  share  of  stock,  and  to 
enroll  the  relator  as  a  stockholder. 

True  it  is  alleged,  that  the  corporation  notified  the  relator 
that  they  would  never  recognize  him  as  a  stockholder,  nor 
allow  him  the  privileges  resulting,  such  as  the  right  to  vote, 
receive  dividends,  etc.,  but  as  it  is  not  averred  that  there  are 
dividends  to  be  drawn,  or  election  to  be  held,  such  a  notifica- 
tion is  a  mere  threat  as  to  its  future  course  toward  him,  and 
not  a  breach  of  official  duty,  for  which  mandamus  would  lie 
in  any  case.  This  corporation  is  one  of  purely  a  private 
character.  It  is  organized  and  operated  for  private  gainr 
merely.  It  is  charged  with  no  public  duty,  or  trust,  in  the 
management  of  its  affairs,  that  are  not  imposed  on  unincorpo- 
rated associations  or  partnerships  engaged  in  a  like  enter- 
prise. 

Its  refusal  to  transfer  this  share  of  stock  and  enroll  the 
relator  as  a  stockholder,  may  be  a  breach  of  corporate  duty  to 
a  private  individual ;  but  if  he  has  a  plain  and  adequate  rem- 
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edy  for  this  in  the  ordinary  course  of  the  law,  he  haB  no  right 
to  use  the  name  of  the  state  in  his  behalf  to  redress  liis 
injury. 

That  an  action  for  damages  will  lie  for  refusing  such  trans- 
fer,  is  83ttled  by  all  the  authorities,  if  the  ownership  is  not  in 
dispute. 

It  is  said,  however,  that  this  stock  has  no  market  value;  that 
the  corporation  is  doing  a  growing  and  profitable  business; 
that  its  good-will  enhances  the  value  of  the  stock,  and  that 
by  reason  of  these  things,  damages  will  not  be  an  adequate 
remedy. 

These  facts  do  not  change  the  rule.  They  are  elements 
in  assessing  damages,  which  may  be  fully  ascertained  in  an 
action  at  law. 

In  actions  for  conversion  of  personal  property,  such  as 
these  shares  are,  the  damages  are  not  limited  to  the  market 
value  of  the  stock.  Its  actual  value  to  be  determined  under 
all  the  circumstances,  such  as  the  dividend-making  capacity, 
the  good- will,  etc.,  etc.,  is  the  measure  of  damages. 

In  this  connection  we  adopt  the  language  of  the  court,  in 
Murray  v.  Stevens,  110  Mass.  95  :  '*  Where  the  incidental  rights 
of  ownership  (such  as  eligibility  to  corporate^offices,  or  the 
right  to  vote  at  corporation  meetings)  do  not  depend  up<m  the 
ownership  of  the  specific  shares  which  are  the  subject  of  dis- 
pute, but  could  be  as  well  and  fully  enjoyed  by  virtue  of  the 
ownership  of  an  equal  number  of  other  shares,  there  would 
seem  to  be  no  occasion  to  resort  to  the  extraordinary  remedy 
of  mandamus.  The  damages  which  the  relator  might  recover 
in  an  action  at  common  law  for  the  violation  of  his  right 
would  be  exactly  measured  by  the  sum  of  money  which  it 
had  cost  him,  or  would  have  cost  him,  to  obtain  the  same 
right  in  another  way — namely,  by  purchase.  That  is  to  say, 
with  the  amount  in  money  of  the  market  value  of  the  shares 
in  idispute  they  could  be  replaced.  Where  recovering  the 
val^e  of  the  stock  would  indemnify  the  party,  the  writ  ought 
notHo  be  granted." 

In  the  case  at  bar,  there  has  been  no  actual  breach  of  duty 
in  respect  to  these  incidental  rights;  such  as  the  right  to 
vote  and  to  be  voted  for,  to  draw  dividends,  etc.  We  are  no^ 
Qow  called  upon  to  determine,  whether  a  case  might  not  be 
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made  for  relief  by  mandamus,  where  special  injury  would  re- 
sult from  a  refuel  to  admit  a  member.  The  opiniou  in 
Shipley  V.  Merchants  Bank,  10  Johnston  484,  very  aptly  ex- 
presses the  rule  :  "The  applicants  have  an  adequate  remedy 
by  a  special  action  on  the  case,  to  recover  the  value  of  the 
stock,  if  the  bank  have  unduly  refused  to  transfer  it.  There 
is  no  need  of  the  extrordinary  remedy  by  mandamns,  in  so 
ordinary  a  case.  It  might  as  well  be  required  in  every  case 
where  trooer  would  lie.  It  is  not  a  matter  of  public  concern, 
as  in  the  case  of  public  records  and  documents;  and  there 
cannot  be  any  neces:<ity,  or  even  a  desire  of  possesing  the  in- 
dentical  shares  in  question.  By  recovering  the  market  value 
of  them,  at  the  time  of  the  demand,  they  can  be  replaced. 
This  IS  not  the  case  of  a  specific  and  favorite  chattel,  to 
which  there  might  exist  the  prelium  affedionvsJ^ 

Our  attention  has  been  called  to  the  fact  that  there  is  some 
conflict  in  the  text  books,  and  cases  upon  this  point.  The  re- 
sult of  a  very  careful  examination  of  these,  lead  us  to  the  con- 
clusion, that  upon  authority  as  well  as  upon  principle,  the 
writ  should  not  is^^ue  in  the  Ccase  at  the  bar;  that  the  writ 
should  issue  to  comoel  the  admission  of  a  member  into  an 
incorporated  society,  where  the  advantages  are  personal  rather 
than  pecuniary  is  clear,  for  in  such  a  case  the  loss  is  incapable 
of  a  money  compensation. 

Marowits  onCorp^§337;  High  on  Extr.  Rem.  §313,  and 
Wood  on  Mandamus  23,  concur  in  saying  that  the  weight  of 
authority  is  against  allowing  the  writ  to  compel  the  transfer  of 
shares  in  a  purely  private  moneyed  corporation,  while  Field 
on  Corp.  §  139,  i^  to  the  contrary,  evidently  on  the  authority  of 
We^4jon  V.  Bear  River  Minn.  Co,,  5  Cal.  18( ,  and  Peopk  v.  OrocketL 
9  Cal.  112,  but  these  cases  are  in  effl.*ct  overruled  in  Kiwhali  v. 
Union  Water  Co,,  44 Cal.  173,  where  it  is  expressly  held,  that 
for  a  refusal  to  transfer  shares  in  a  private  corporation,  a  party 
has  an  action  in  damages,  and  therefore  mandamus  will  not 
lie. 

In  Norris  AdmW  v.  The  Irish  Land  Cb.,  92  Eng.  Com.  Law 
Reps.  511  (8  Ell.  &  Black)  it  was  held,  that  mandamus  would 
lie,  on  the  death  of  a  shareholder,  to  compel  a  registration  in 
the  name  of  his  representative,  when  the  charter  specificfilly 
required  such  registration.    In  that  case  it  was  conceded  the 
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writ  will  not  issue  to  compel  the  execution  of  a  mere  private 
contract,  but  it  is  said  that  under  section  sixty-eight  of  the 
common  law  procedure  act  of  1864  (17  and  18  Victoria  C.  125), 
this  remedy  is  not  coniSned  to  cases  where,  before  the  passage 
of  that  act,  it  would  have  been  granted.  Innsmuch  as  in  that 
case  the  duty  of  making  the  registry  was  specifically  imposed 
by  charter  the  writ  was  awarded,  and  this  seems  to  be  the  true 
ground  of  the  decisions.  Under  our  statute  now  in  force,  there 
is  no  such  specific  duty  imposed,  as  to  transfers  of  shares  in  this 
corporation,  but  a  general  authority  is  given  to  manage  the 
corporate  business  in  the  interest  of  all  the  stockholders.  This 
power  imposes  a  corresponding  duty  to  make  such  by-laws  and 
to  keep  such  accounts  and  books  as  are  necessary  to  the  dis- 
charge of  the  duties  imposed.  If  transfer  books  and  registers 
of  stock  are  necessary  for  this  purpose,  the  law  implies  a  duty 
to  keep  them,  but  we  cannot  say  that  it  is  a  duty  especially 
enjoined  by  law,  but  rather  an  implied  duty  growing  out  of 
the  trust  relation,  which  the  ofiicersbear  to  the  stockholders. 

We  annex .  some  of  the  many  decisions  in  support  of  our 
conclusion.  The  Ring  v.  Batik  of  England,  Doug.  624 ;  Regina  v. 
Mid.  Co,  &  S.  J.  R,  R.  Co.,  9  L.  T.  R.  N.  S.  161 ;  Stackpole  v. 
Seymour,  127  Mass.  104;  Birmingham  Fire  Ins,  Co.  v.  Q/m.,  92 
Penn.  St.  72;  The  King  v.  London  Ass.  Co,  6  B.  &  Al.  899; 
The  SlaU  v.  PeopWs  Baild.  Ass.,  43  N.  J.  L.,  389.  The  StaU  v. 
The  Warren  Foundry,  32  N.  J.  L.  439. 

Norris  v.  The  Irish  Land  Co.,  supra,  rests  upon  the  ground 
that  the  charter  specifically  enjoined  upon  the  officer  the  duty 
of  making  such  transfer.  Whether,  under  section  6741,  It 
would  issue  in  this  state  for  the  refusal  to  perform  a  specific 
duty  enjoined  by  statute,  we  need  not  now  determine,  as  the 
duty  of  making  such  transfers  is  not  specifically  enjoined. 

That  equity  will  often  furnish  relief,  in  case  of  a  refusal  to 
transfer  stock  or  (like  cases  of  the  breach  of  trust),  the  relation 
the  directors  bear  to  the  shareholders  is  clear.  Marowitiz  on 
Corp.  §  4a5 ;  Cushman  v.  Thayer  M.  Co.,  7G  N.  Y.  365  ;  Railway 
Co.  v.  Rohhins,  36  N.  Y.  600;  Ham.  v.  Toledo,  W.  &  W.  R.  R.  Co., 
29  Ohio  St.  174  ;  3  Pomeroyon  Equity. 

We  conclude  therefore  that,  upon  the  facts  stated,  the 
plaintiff's  application  must  be  refused. 

[To  appear  in  39  Ohio  St.]  Judjgfmad  accordingly. 


Ohio  Law  Journal.  217 


ABY1B8X  POiaXSnOir  op  BXAL  PBOPZBTT-AeXZZimT  HOT  TO 

BEonr  SUIT. 

(OMo  Sypreme  Oourt.    February  26, 1884.) 

DiETRicK  V.  Noel. 

Audyerse  poaseasion  of  real  eatate  loaea  ita  adverse  ofaaracter  wben  the 
bolder  thereof,  for  a  aufflcient  conaideration,  agrera  "wiih  the  true 
owner  that  auit  to  recover  auch  poaaeaaion  ahall  not  be  brought  dur- 
ing the  life-time  of  each  of  theui. 

Error  to  the  District  Court  of  Pike  County. 

Dietrick  brought  suit  against  Noel  to  recover  popsepsion  of 
real  estate.  This  involved  a  question  of  boundary  between 
their  adjacent  farms.  Plaintiff  claimed  to  the  true  division 
line,  and  defendant  sought  to  defeat  recovery  by  showing  ad- 
verse possession  by  himself  and  those  under  whom  he  held, 
for  twenty-one  years.  There  is  no  question  here  as  to  the  lo- 
cation of  the  true  line,  but  only  as  to  the  character  of  the 
possession  of  Noel  and  those  under  whom  he  held.  On  this 
question  the  bill  of  exceptions  taken  on  the  trial  in  the  court 
of  common  pleas,  shows  that  '*  evidence  having  been  offered 
by  the  defendant  tending  to  prove  that  the  defendant,  and 
those  under  whom  he  claims,  had  been  in  open,  notorious,  ex- 
clusive and  adverse  possession  of  the. land  in  dispute  for  more 
than  twenty-one  years  prior  to  the  commencement  of  tins  suit, 
claiming  title  thereto;  and  on  the  part  of  the  plaintiff,  evi- 
dence having  been  offered  tending  to  prove  that  such  posses- 
sion had  not  been  adverse  to  the  plaintiff  and  those  under 
whom  be  claims,  for  the  full  period  of  twenty-one  years  prior 
to  the  commencement  of  this  suit,  but  that  such  possession  had 
been  held  under  an  acknowledfrment  of  title  in  one  John 
Merritt,  under  whom  the  plaintiff  claims;  and  evidence  hav- 
ing been  offered  tending  to  prove  that  a  difficulty  arose  be- 
tween one  James  Wallace,  under  whom  the  defendant  claims, 
and  John  Merritt,  under  whom  the  plaintiff  claims.  Wallace 
threatening  to  close  up  an  outlet  that  Merritt  claimed  the 
right  to  use  over  the  land  of  Wallace;  and  Mcu'ritt  threat- 
ening to  sue  Wallace  to  a.(tcertain  the  title  to  the  land,  or  where 
the  true  boundary  line  was  between  them,  and  evidence  hav- 
ing been  offered  tending  to  show  that  sometime  between  t^»' 
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years  1849  and  1853,  and  while  said  controversy  was  going  on 
between  ihem,  that  said  Wallace  and  Merritt  agreed,  in  writ- 
ing, that  the  outlet  should  not  be  closed  by  Wallace,  and  that 
his  possession  of  the  land  in  dispute  should  not  be  interfered 
with  by  any  suit  by  Merritt,  and  that  such  arrangement  should 
last  as  long  as  either,  or  both  the  parties  thereto  should  live ; 
and  it  appearing  from  the  evidence  that  sdid  Wallace  died  in 
the  year  1853,  and  said  Merritt  in  the  year  1870,  there- 
upon, after  the  submission  of  the  cause  to  the  jury,  and  the 
arguments,  the  defendant,  among  other  things,  asked  the 
court  to  charge  the  jury  as  follows,  to  wit : 

"If,  within-twenty-one  years  before  the  beginning  of  this 
suit,  it  appears  that  Wallace  (under  whom  the  defendant 
claims),  was  in  adverse  possession  of  the  land  in  dispute,  and 
a  difficulty  arose  between  him  and  Merritt  (under  whom 
the  plaintiff  claims),  Walhice  threatening  to  close  up  an  out- 
let that  Merritt  claimed  a  right  to  use  over  the  land  of  Wal- 
lace, and  Merritt  threatening  to  sue  Wallace  to  ascertain  the 
title  to  the  land,  or  where  the  true  boundary  line  was  between 
them,  and  thereupon  the  parties  agreed,  in  writings  that  the 
outlet  should  not  be  closed  by  Wallace,  and  that  his  possession 
of  the  land  should  not  be  interfered  with  by  any  suit  by  Mer- 
ritt, and  that  the  arrangement  should  last  as  long  as  either, 
or  both  of  the  parties  should  live,  such  agreement  would  in 
no  way  prevent  the  running  of  the  statute  of  limitations  in 
favor  of  Wallace,  just  as  though  no  such  agreement  had  been 
made." 

Which  charge  the  court  refused  to  give  to  the  jury;  to 
which  refusal  of  the  court  to  charge  the  jury  as  requested,  the 
defendant,  by  his  counsel,  at  the  time  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  Dietrick; 
Noel  filed  a  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  .vas  overruled,  and  judgment  was  entered,  and  a 
bill  of  exceptions  was  taken.  On  error,  the  district  court  re- 
versed the  judgmont  of  the  court  of  common  pleas;  and  a 
petition  in  error  was  filed  in  tin?  court,  asking  for  a  reversal 
of  the/ju'li^ment  of  the  distriet  court. 

0.  P\  Mofyre,  J.  IT.  Washharn  and  J.  T.  Moore^  for  plaintiff  in 
error. 

W.  A.  Hiff'-hir'    and  Gen.  A  Cole,  for  defendant  in  error. 
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FoLLETT,  J.  Was  there  error  in  refusing  to  give  the  charge 
requested  by  Noel?  If  the  agreement  between  Merritt  and 
Wallace  in  any  way  did  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  Wallace,  there  was  no  error  in  the  court 
of  common  pl«3a3  and  there  was  error  in  the  district  court.  The 
written  agreement  is  not  set  out;  but  the  te^^timony  and  charge 
requested,  8how  that  Merritt  and  Walhice  agreed,  in  writing, 
that  the  outlet  should  not  be  closed  by  Wallace,  and  that  the 
pfiss'^ssion  of  this  land  should  not  be  interlered  with  by  any 
suit  by  Merritt,  as  long  as  cither,  or  both,  of  the  parties  should 
live. 

Wallace  agreed  that  the  outlet  should  not  be  closed  up,  but 
might  be  used  by  Merritt;  and  Mcrritt  agreed  that  the  pos- 
session of  the  land  should  not  be  interfered  with  by  suit  by 
him,  during  the  lifetime  of  either  one  of  them ;  and  by  fixing 
a  limit  they  provide  for  suit  when  the  limit  shall  be 
passed. 

Had  Merritt  sued  Wallace  or  his  successor  in  possession, 
for  the  possession  of  the  land,  Wallace  had  secured  this  agree- 
ment to  set  up  in  bar;  and  Wallace,  only  by  having  this 
agreement,  remained  in  po-^session  of  tiie  land  until  his  death, 
and  transmitted  such  possession  until  the  death  of  Merritt. 
After  the  d  'iith  of  both,  this  action  was  commenced. 

Adverse  possession  must  be  actual^  open,  continuous^  hostile, 
and  exrlusice.  The  very  essence  of  an  adverse  possession  is, 
that  the  holder  of  it  claims  the  right  to  his  possession,  not 
under,  but  in  opposition  to  the  title  to  which  his  possession 
is  alleged  to  be  adverse.  Nor  is  pos^e^sion  adverse  when  it  is 
held  by  agreement  with  the  true  owner.  After  the  agree- 
ment the  possession  by  Wallace  was  peaceable  because  of  the 
agreement.  From  that  time  forth  the  adverse  character  of  the 
pf)5tseBsion  ceased  to  be  hostile  and  exclusive,  and  its  contin- 
uity was  broken. 

We  will  not  presume  that  Wallace  intended  a  sly  fraud,  but 
that  the  agreement  was  between  neighbors  and  honest  farnierB, 
Wallace  secured  an  agreement  from  Merritt  that  suit  for  the 
possession  of  this  land  should  be  suspended  during  the  life- 
time of  each,  and  having  accomplished  this  object  he  could 
not  avail  himself  of  it  to  the  prejudice  of  Merritt,  no  more 
can  Noel  to  the  prejudice  of  Dietrick. 
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The  running  of  the  statute  of  limitations  may  be  suspended 
by  the  mutual  asreement  of  the  parties.  See  If'«6ter  v.  WU- 
liama  OdUge,  23  Pick.  302 ;  15  Abb.  Pr.  (N.  Y.)  377.  HoUaday 
V.  LUile,  2  Munf.  (Va.)  316 ;  Bail  v.  Wyeth,  8  Allen  276. 
So  an  agreement  not  to  plead  the  statute  of  limitations  is 
bindinfi^.  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652.  Gaylord  v. 
Van  Loan,  15  Wend.  310. 

The  case  of  Looell  v.  Fiosi,  44  Cal.  471,  was  where  the  party 
in  pos-session  inquired  of  the  true  qwner,  ''whether  he  would 
n::t  rent  or  sell  the  land  to  him  if  it  should  be  allotted  to 
him," — the  true  owner,  in  a  partition  suit  then  pending;  and 
the  Supreme  Court  of  California  held  that, ''  If  a  party  in  pos- 
session of  land  offers  to  purchase  it  from  the  true  owner,  and 
thi*'  offer  is  made,  not  merely  to  buy  an  outstanding  or  ad- 
verse claim  in  order  to  quic»t  his  possession,  or  protect  himself 
from  litigation,  the  offer  is  a  recognition  of  the  owner's  title, 
and  will  stop  the  running  of  the  statute." 

That  a  party  by  his  agreement  may  be  estopped  not  only 
from  setting  up  the  statute  of  limitations,  but  from  claiming 
his  possession  to  ba  adverse,  was  shown  by  this  court  in  Lessee 
of  Hunt  V  Guilford,  4  Ohio  317.  In  that  case  this  court  said  : 
"  An  agreement  to  submit  a  question  of  boundary  to  arbri- 
tration,  defeats  the  operation  of  the  statute  of  limitations  ;'' 
and  also,  that  on  the  trial  of  the  case,  such  an  ngreement  may 
be  evidence  ''  proper  to  show  the  character  and  nature  of  the 
plaintiff's  possession,  whether  adverse  or  not." 

In  that  case,  the  agreement  recognized  a  claim  in  dispute, 
and  that  the  same  could  be  settled  by  arbitration;  in  this 
case  the  agreement  recognized  not  only  a  claim  in  dispute, 
and  that  the  same  could  be  Sittled  by  suit,  but  agreed  that 
such  suit  should  be  postponed  during  their  lives. 

By  this  agreement  Wallace  obtained  peace  and  retained  the 
peaceable  po^sei*5>ion  of  the  land  in  dis^pute;  and  the  hostile 
and  exclusive  character  of  his  adverse  possession  was  gone. 
This  agreement  changed  the  adverse  character  of  the  posses- 
sion of  Wallace,  and  stopped  the  running  in  his  favor  of  the 
statute  of  limitations. 

As  this  question  determines  the  result  of  this  case,  we  do 
not  comment  on  any  other. 

There  was   no  error   in  refusing  to  cive  to  the^jury  the 
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charge  n^quested,  and  the  district  court  erred  in  reversing 

the  judgment. 

[To  appear  in  39  Ohio  St.]        Judgment   of  the  district  court 

reversed,  and  thai  of  the  com- 
mon pleas  affirmed. 


Z8TATB  OF  WIFE  IK  WHICH  HUSBAHITHAS  KO  CtJBTESY. 
{Ohio  Supreme  Court  Commission,    January  15, 1884.) 
TiLDEN  ET  AL  V.  BaRKER. 
Where  a  woman,  havin'4  no  children  by  hor  surviving  husband,  died 
leaving  issue  by  a  form'-»r  marriage  and  an  estate  which  did  nMcome 
to  her  'rom  her  Miirvivini;  huHband  or  liis  ancestors:     Held^  That 
under  section  17  of  the  Actof  Msirch  14, 1^53  (S.  &  C.  504),  as  amended 
March  1, 1869  (630hio  L.,  21  Rev.Stats. ^  417t5),  tlie  surviving  husband 
Is  not  entitled  to  curtes}'  in  her  estate,  notwithstanding  she  had'de- 
vised  the  same  to  her  grandchildren. 

Error  to  the  District  Court  of  Portage  County. 

Barker  brought  suit  in  theCommon  Pleas  of  Portage  County 
against  the  plaintiffs  in  error,  to  recover  possession  of  certain 
real  e.state  which  was  owned  by  his  wife  at  the  time  of  her 
death,  and  which  he  claimed  by  the  curtesy.  The  case  was 
tried  toa  jury,and  resulted  in  verdict  and  judgment  in  his  favor. 

A  demurrer  to  the  petition  had  been  overruled  and  excep- 
tion noted.  Thus  the  material  facts  are  admitted  on  the 
record,  and  are  substantially  these:  In  1878  Tirza  Hopkins, 
a  widow,  married  Barker,  and  in  1879  died  siezed  of  the  land 
in  controversy,  which  had  not  come  to  her  from  Batker  or  his 
iincestors.  She  left  only  one  child  who  was  a  son  by  a  former 
marriage,  and  who  had  four  children.  She  devised  $300  to 
her  son,  and  the  real  estat .)  to  two  of  her  grandchildren. 

On  error  to  the  district  court  the  judgment  was  affirmed. 
The  object  of  the  present  proceeding  is  to  reverse  the  judg- 
ment of  affirmance. 

E,  P.  Hatfield,  for  plaintiffs  in  error. 

Dai/  &  Cdnanty  for  defendant  in  error. 

Martin,  J.  The  question  raised  by  the  record  is.  Is  Barker 
entitled  to  the  estate  by  the  curtesy?  The  solution  of  the 
question  requires  the  construction  of  the  seventeenth  section 
of  the  statute  of  descents,  as  amended  March  1,  1869  (66  Ohio 
L.  21, Rev.  St.  4176),  which  reads: 

'*  Section  17.    Nothing  in  this  act  shall  be  so  construed  as  to 
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affect  thd  right  which  any  person  may  have  to  any  estate  by 
the  curtesy  or  in  dower,  in  any  estate  of  any  deceased  person ; 
and  surviving  husbandfl,  whether  there  be  issue  born  during 
the  coverture  or  not,  fthall  be  entitled  to  the  estate  of  their 
deceased  wives  by  the  curtesy :  provided,  however,  that  if  any 
deceased  wife  shall  leave  issue  or  legal  representative  of  such 
issue  by  a  former  marriage,  her  surviving  husband  shall  not 
be  entitled  to  an  estate  by  the  curtesy  in  the  interest  of  such 
issue  or  the  legal  representatives  of  such  issue  in  her  estati*, 
unless  the  estate  came  to  the  deceased  wife  by  deed  of  gift  from 
the  surviving  husband,  or  by  devise  or  deed  of  gift  from  his 
ancestors." 

The  chief  contention  is  as  to  the  meaning  of  the  words  *'  the 
interest  of  such  issue,"  found  in  the  proviso.  It  is  claimed 
that  they  mean  actual  or  vested  interests,  and  that  because 
the  issue  took  no  interest  in  the  real  estate,  curtesy  is  not  ex- 
cluded. The  section  provides  curtesv  for  surviving  husbands 
only ;  and  is  found  in  the  act  regulating  descents.  The  phrase 
in  question,  it  seems  to  us,  refers  to  such  interests  as  the  issue 
would  have  taken  if  the  mother  had  died  intestate.  It  is- 
merely  descriptive  of  the  extent  to  which  curtesy  is  excluded 
in  cases  falling  within  the  proviso. 

It  is  admitted  that  without  a  will  the  statute  excludes  him. 
The  will  in  letter  and  spirit  excludes  him.  And  wo  cannot 
assent  to  the  claim  that  he  becomes  entitled  by  the  mere  ac* 
cidental  circumstance  of  a  devise  to  third  persons. 

Again,  the  proviso  lifts  from  the  general  grant  all  cases 
where  there  are  children  by  a  former  husband.  Curtesy  in 
the  interest  of  such  children  is  expressly  excluded.  But  the 
exclusion  goes  no  further.  If  there  are  children  by  the  last 
marriage  also,  it  attach(^8to  their  interest?,  thus  partially  re- 
turning to  the  theory  of  the  common  law  which  grounds  the 
right  on  the  legal  duty  of  the  father  to  support  his  children. 
Thus  th3  right  is  re-itrictnl  and  conditional  upon  the  fact  of 
there  beicg  surviving  children  of  the  last  marriage. 

In  the  view  we  have  taken  the  question  as  to  whether 
curtesy  is  limited  to  cases  of  the  intestacy  of  the  wife  need 
not  be  considered. 

It  follows  that  Barker  is  not  entitled  to  curtesy. 
^  [ro  appear  in  40  Ohio  St.]  Judgment  reversed. 
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BOOK  NOTICES. 


ABerioma  Deeidoni.    By  A.  C.  Freeman.    Vol.  61.    A.  Ij.  Bancroft  A  Co. 
San  Francisco,  1884. 

The  states  from  which  the  cases  in  this  volume  are  selected 
are  Massachusetts,  Michigan,  Mississippi,  New  Hampshire, 
New  JerFcy,  New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee  and  Texas,  decided 
in  the  years  1849  and  1850.  The  cases  are  selected  with  the 
usual  care,  and  annotated  with  that  ability  which  has  char- 
acterized the  work  from  its  inception.  The  following  cases 
are  deserving  of  special  mention  : 

P&opU  V.  RichardSy  1  Mich.  216.  Conspiracy,  Definition  and 
nature  of— General  principles  relating  to. 

WiUcm  V.  Att,  13  Smedes  &  Marshall,  131.  Writs  of  assis- 
tance. 

Stone  V.  Cheshire  Railroad  Corporation,  19  New  Hampshire,  427. 
Employer  not  generally  liable  for  acts  of  contractor. 

Lord  V.  8taU^  20  New  Hampshire,  404.  Description  of  stolen 
money. 

Hay  V.  Cohoee  Compa:ny^  2  New  York,  169.  Liability  for  dam- 
age to  others  from  acts  done  on  one's  owd  land. 

TFttem  V,  LiitU,  2  New  York,  443.  Pledge  of  stock  cer- 
tificate. 

Harris  v,  CUirk^  3  New  York,  93.    Gifts,  causa  mortis. 

Oommonwealih  v.  Stub^  11  Penn.  St.  250.  Proceedings  on 
executors'  and  administrators'  bond^ 

Jones  V.  Jones^  12  Penn.  St.  350.  Evidence  of  adoption  of 
statute. 

Neilt  V.  Keese,  5  Tex.  23.    Resulting  trusts. 


Xyw*!  PaderalDMisioa.    By  WiUiamO.  Myer.  Vol.  1.  The  QUbert  Book 
Company,  St.  Lduia,  Mo.  1884. 

It  is  proposed  in  this  work,  which  will  contain  from  twenty- 
five  to  twenty-^ight  volumes,  to  publish  the  cases  argued  and 
determined  in  the  supreme,  circuit  and  district  courts  of  the 
United  States,  comprising  the  opinions  of  those  courts  from 
the  time  of  tlieir  organization  to  the  present  date^  together 
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with  extracts  from  the  opiaioud  of  the  court  of  claims  and 
the  attorneys  general,  and  the  s  opinion  of  general  impor- 
taLce  of  the  territorial  courts. 

A  new  departure  is  undertaken  in  the  method  of  arrangre- 
m?nt.  Th3  dacisions  are  gathered  under  the  subject  upon 
which  they  treat,  without  regard  to  chronology.  This  innova- 
vation  will  recaive  universal  indorsement's  a  great  improve- 
m3nt  up)n  the  chronological  arrangement  plan.  At  the  end 
of  each  series)  of  cases  is  a  digest  of  points  applicable  to  the 
particular  subdivision  of  the  subject.  The  present  volume 
which  ontains  the  subjects  from  "Accounts"  to  "Appeals 
and  Writs  of  Error,"  shows  great  painstaking  care  and  labor. 

The  work  is  a  great  undertaking,  but  the  name  of  the  pub* 
lishers  is  a  sufficient  guaranty  that  it  will  be  carried  through 
to  completion  upon  the  plan  of  its  inception.  We  predict 
for  it  great  popularity. 


OHIO  DECISIONS. 


SirPBBn  COITBT. 


Hov.  W.  W.  Jomrtov,  Oki^fJm»ttM 

Jmdgm: 

Boa.  Omeob  W.  MoIi^taikb.  Hoh.  Jom  W.  Okbt. 

Hon.  SBLfTTii  N.  Ommn.  Hoir.  Mabtm  D.  Follbtt. 

Oolumbua^  Ohio,  March  11, 1884. 

OENKIIAI*  DOCKBT. 

47.  Mablhouser  A  Co.  v.  Hildebrant.  Error  to  the  District  Court  of 
Hamilton  County.    Judgment  affirmed.    No  further  report. 

453.  Spitler  v.  Heater  etal.  Error  to  the  District  Court  of  Montgomery 
County.    Judgment  affirmed.    To  be  reported  hereafter 

492.  Hinc3  et  al.  v.  The  Forest  City  Mut.  Ins.  Co.  Error  to  the  Diotrid 
Court  of  M)rrow  County.  Judi^m^nt  affirmed  on  authority  of 
Hiniillon  V.  State,  34  Ohio  St.  82;  Beer  v.  Ina,  Cb.,  3  Ohio  Law  Jour. 
605.    No  furtlier  report. 

496.  MoKibben  v.  Miller.  Error  to  the  District  Court  of  Morrow  Conntj. 
JjttJgment  affirmed.    No  further  report. 

824.  Hitni  V.  The  State.  Error  to  the  District  Court  of  Guernsey  County. 
Ju  tgment  reversed  on  tlie  ground  that  the  indictment  is  insufficient^ 
and  plaintiff  in  error  discharged  as  to  that  indictment. 
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UOnON  DOCKKT. 

19.  Roberts  et  a1.  v.  Oewel  et  al.    Motion  for  leave  to  file  a  petition  in 

error  lo  the  District  Court  of  Summit  Oounty.    Motion  overruled. 
65.  D  >rri8  v  Swineh^lrt.    Motion  for  leave  to  fil^  a  petition  in  error  to 

the  Di<4trict  .Court  of  Perry  County.    Motion  granted  and  judgment 

reversed  as  per  entryt. 
06.  Mitciiell  V.  Tlie  State.    Motion  for  leave  to  file  a  petition  in  error  to 

the  Court  of  Common  Pleas  of  Franklin  County.    Motion  granted. 
67.  Kirle  et  al.  v.  Beolcmap.    Motion  for  leave  to  file  a  petition  in  error 

to  the  District  Court  of  Hamilton  County.    Motion  overruled. 
as.  Broeman  v.  Smiley.    Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  Hamilton  County.    Motion  overruled. 
09.  The  State  ex  rel.  tlie  ^ttorney-Gteneral  v.  The  State  Mutual  Aid  Asso- 

riation.    Motion  to  compel  tlie  plaintitt' to  separately  state  causes  of 

action  and  to  make  more  definite  and  certain.    Motion  overruled. 
70.  Starkweather  v.  The  Connotton  Valley  Ry.  Co.    Motion  for  leave  to 

file  a  petition  in  error  to  the  District  Court  of  Cuyahoga  County. 

Motion  granted. 
71  Manufacturers'  Mutusl  Fire  Ins.  Co.  v.  Hurin.     Motion  for  leave  to 

file  a  petition  in  error  to  the  District  Court  of  Hamilton  County. 

Motion  overruled. 

A88IOKXBNTB  FOB  ORAL  ABOUUBNT. 

J^riday,  March  21. 

173.  Elizabeth  A.  Raymond  et  al.  v.  The  City  of  Cleveland.    Brror 
to  the  District  Court  of  Cuyahoga  County. 

174.  PlMsnix  Insurance  Co.  v,  Mary  B.  Sage.    Brror  to  the  Diatriot 
Court  of  Lorain  County. 

175.  Martha  L.  Kelley  v.  J.  K.  Hard,  administrator,  etc    Error  to 
the  District  Court  of  Cuyahoga  County. 

N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  9  o'clock  a.  m., 
local  time.  (c) 

NoTX.— The  following  cases  have  been  transferred  to  the  Commission. 
All  cases  from  No.  825  .to  No.  715  not  so  transferred,  togidther  with  the 
nuniliers  up  to  No.  325  marked  wfth  a  (*)  star  remain  with  the  Court. 

Nos.  326,  827,  358,  330,  331,  332,  333,  334,  336,  337,  838,  339,  343,  344, 
845,  846,  847,  348,  350,  351,  352,  354,  356,  358,  359,  360,  361,  362,  363,  864, 
865,  366,  367,  868,  369,  370,  372,  375,  376,  377,  378,  379,  380,  381,  382,  383, 
884,  385,  886,  387,  389,  390,  391,  392,  393,  395,  396,  397,  399,  400.  402,  403, 
404,  405,  407,  409,  410,  411,  412,  413,  414,  415,  416,  417,  418,  419,  420,  421, 
422,  423,  424,  425,  428,  432,  433,  434,  435,  436,  438,  4:^9,  440,  441,  442,  443, 
444,  445,  446,  447,  448,  449,  450,  453,  454,  455,  456,  457,  458,  459,  460,  461, 
461,  462,  4fl6,  467,  468,  469,  471,  472,  473,  474,  475,  476,  477,  578,  679,  480, 
483,  485,  486,  487,  488,  489,  590,  491,  493,  495,  498,  499,  500,  501,  502,  504, 
£06,  507,  506,  510,  511,  513,  514,  516,  518,  519,  520,  521,  522,  525,  526,  528, 
629,  532,  514,  535,  536.  539,  542,  543,  545,  546,  547,  548,  549,  561,  552,  554, 
656,  5^)7,  560,  561,  562.  565,  566,  567,  669,  670,  572,  573.  574,  576,  577,  579, 
682,  584,  585,  586,  587,  590,  591,  593.  591,  596,  568,  599,  601,   580,  602,  604, 
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OOft,  006,  60S,  600,  611,  «12,  6i4,  615,  616,  617,  619,  620,  622,  623,  625,  dM, 
628,  629,  682,  688,  684,  686,  637,  640,  641,  642,  645,  646,  648,  649,  640,  651, 
655,  666,  658,  659,  662,  664,  665,  666,  668,  669,  670,  678,  675,  658,  676,  677» 
678,  680,  681,  688,  4»4,  686,  687,  689,  691,  692,  694,  ^96,  696,  686,  700,  701, 
708,  704,  605,  712,  715: 

The  oourt  is  being  greatly  delayed  by  failure  of  ocmnMi  to  have  their 
oaiiPS  prepared  by  the  time  they  are  reached.  There  is  an  urgent  ne- 
oemity  for  greater  promptness  in  having  the  ca^es  ready  for  liearing. 
All  cases,  whether  before  the  Court  or  Ck>mmiHiion,  up  to  No.  715,  not 
already  disposed  of,  shouM  be  got  ready  as  so»n  as  possible,  otherwise 
they  are  liable  to  be  dismissed  under  Rule  IV,  when  reached,  unless 
good  reason  is  shown  for  further  time. 


BVPBBHS  COUBT  C0HMI88X0V. 


So«.  M out  M .  OsANOSB,  Oki^  Jmd09. 


■•«:  Obobos  K.  Naas.  Ho».  FBAMmua  J.  Dickmab 

Hon.  GMikBUtt  D.  MAvnm.  Hon.  Johh  McGadlbt. 


CMuminu,  OMo,  March  11, 1884. 

OXHKRAI*  DOCKET. 

183.  The  Wadsworth  Goal  Company  v.  The  Silver  Creek  Mining  and 

Railway  Company.    Error  to  the  District  Court  of  Medina  County. 
QUAX  «XR,  C.  J. 

1.  In  oonstruing  a  written  in^t rumen tj  effect  should  be  given  to  all 
of  its  words,   if  this  can  be  done  by  any  reasonable  interpretation. 

2.  A  clause  making  a  grant  passes  everything  irfdnded  within  the  or- 
dinary meaning  of  its  wordH,  unless  it  clearly  appears  from  an  in- 
spection of  the  entire  instrument,  read  in  the  light  of  the  relation  of 
the  parties  to  the  Hubject  matter  of  the  contract  w^jen  it  was  made, 
that  the  words  were  used  in  a  more  limited  senf«e. 

Judgment  of  the  district  court  reversed,  and  that  of  f.he  common  pleas 
affirmed. 

264.  A.  M.  Kuhn,  trustee,  etc.  v.  Theodore  Nieberg.  FJrror  to  the  District 
Court  of  Atiglalse  County. 

By  the  Couht. 

On  th9  twv^nty-first  day  of  March,  1S77,  Theodore  Nieberg,  assigned  in 
trust,  for  the  benefit  of  his  cnxiitors,  under  the  insolvent  laws  of 
Ohio,  all  his  prop3rty,  both  roal  and  personal,  saving  and  reserving 
all  property  to  which  lie  might  ba  entitled  under  the  homestead  and 
exemption  law<f  of  this  statt).  The  appraisers  appointed  by  the  pro- 
bite  court  set  otf  to  the  a^nignor  the  tooln  and  implements  net*eHsary 
for  carrying  on  his  business  art  a  photographer,  but  set  off  to  him  no 
hom9!4tead,  or  atiythin*;  in  lieu  of  a  hom'^tead.  B3fore  the  sale  of 
any  of  the  real  estate*  aHsi«;ned,  the  assignor,  a  resident  of  Ohi's  the 
head  of  a  f.imily,  and  not  the  owner  of  a  homestead,  noti tied  the 
assignee  of  his  selei'tioii  ofcertatu  lands  in  lieu  of  a  homestead,  under 
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iheTMi  of  Ftebravj  27  1S78  (70  Ohio  L.  51),  and  askfld  that  the  same 
bo  set  off  to  him.  Tills  notloe,  by  the  assignor,  muklnff  his  seleeiion » 
wai  disreg  irded  by  t^9  assignee,  who  prooeecled  and  sold  twid  lands. 
A  mitlon  was  mida  In  the  prx>b:ite  ooart  that  there  be  allowed  to 
th3  assignor,  oat  of  the  pr  lo^eds  of  the  sale  of  «altl  lands,  the  snin  of 
fire  hundred  dollars,  In  lien  of  a  homastead  or  set-off.  The  mf>tion 
was  snstalned,  and  th9  probate  ooart  ordsred  the  allowaooe  to  be 
m  id?.  From  this  ord  «r,  the  assla^nee  appealed  to  the  oourtof  oom- 
m  >n  pleis,  wSiloh  %fti  *in » 1  the  Jni^  nant  of  the  probate  ooart  ;  and 
the  dlstriot  ooart,  on  pjtUlon  in  error,  afllrmad  the  Judgment  of  the 
eommon  pleas. 

MM:  That  tha  probate  ooart  had  Jnrlsdlotlon  oyer  the  sabjeet  matter, 
and  had  leg  il  p')wer  to  order  the  sam  of  Ave  hundred  dollars  to  be 
paid  to  the  sssignor  out  of  the  proceeds  of  the  sale  of  said  lands, 
in  Ilea  of  a  homestead  or  set-off,  under  the  exemption  laws  of  Ohio. 

Jodgment  of  the  dintrlot  ooart  af&rmeil. 

SBS.  Jaokson  v.  Andrews  A  Hltohoook  et  aL  Error  to  the  District  Court 
of  Mahoning  County. 

Bt  tku  Codar. 

It  woiild  hare  been  sufQoMnt  for  the  plaintiff  to  have  alleged  In  his  petl* 
tlon  that  he  w  IS  ths  owntr  of  una-thlrd  of  the  ooal  In  the  described 
premises,  without  setting  out  the  chain  of  title  by  which  he  acquired 
ths  ownership.  Tae  answer  containing  a  denial  that  the  plaintiff 
was  such  owner  and  averring  ownership  in  the  defendant,  was  good, 
ant  ths  court  dli  not  err  In  almlttin^  at  the  trial  as  evldsnoe 
oertain  conveyances  tending  to  oust  lin  the  avermenta  of  the  answer. 

After  an  eza'nination  o^  the  various  instruinants  by  which  the  coal  in 
the  land  was  transferred,  we  are  of  the  opinion  that  the  plamtiff  had 
no  title  thereto  at  the  time  the  occurrences  complained  of  took  place. 

Judgment  affirmed. 

STL  A.  B.  Colia  e.  John  Seoor  et  al.  Error  to  the  District  Court  of 
Ijuoas  County. 

Btthb  Couiit. 

On  April  25,  1886,  C.  was  indebted  to  8.  A  Co.  on  account,  |405.4f. 
On  Mi^  15,  1878,  he  signed  and  transmitted  to .  them  a  letter 
acknowledging  said  debt  as  then  existing;  reciting  his 
difficulties  and  stating  liis  intention  to  pay  the  debt  ss  s<*on  ss  he 
recovered  his  health  and  had  satisfied  a  mortgage.  On  M ny  12, 1877, 
8.  dkCo.  suofl  on  tlie  original  acconpt,  also  averring  said  acknowledg- 
ment.   C.  demurred. 

JHM.'  Under  section  21,  Code  of  Civil  Procedure,  8.  A  C.  051,  the  petition 
was  g'>od  and  the  action  rightly  brought. 

Judgment  affirmed. 

282.  Davlif  K.  Dietrich  v.  FV>lk  and  Woodward.  Error  to  the  District 
Court  of  Montgomery  County. 

By  TRX  COVBT. 

D.,  owner  of  a  certificate  entitling  him  to  a  deed  for  land  from  the  state 
on  payment  of  a  remainder  of  purchase  money,  assigned  It  to  8., 
who  agreed  to  pay  the  state  and  also  to  pay  D.  |;S,072.63  on  April  1, 
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187G.  For  this  last  payment  B.  was  surety  for  S.  to  D.  S.,  wUli  D.'s 
knowledv^,  agreed  to  sell  the  certificato  to  B.,  and  to  deliver  it  so 
soon  as  B.  sh  Mild  p  ly  D.  B.  assigned  this  agreement  and  bis  interest 
in  tlieland  to  P.  and  W.  on  Pebrujiry  2S,  1877,  retaining  possession  of 
the  land  and  a  right  to  repiir<!hase  within  twelve  months  by  refund- 
ing tlie  purchase  money  and  interest.  D.  then  sued  s.  and  B.  on  the 
ori'^innl  contract  witii  him,  reuoverel  jud-^ment  for  $909.94,  ttie  bal- 
ance due  him,  and  levied  on  the  land  on  June  6,  1877.  In  Septt^m- 
ber,  1877,  ttie  land  was  liable  to  s:ile  by  the  auditor  unlass  over  |800 
should  be  paid  to  the  state.  F.  and  W  agreed  to  pay  this,  if  B.  would 
surrender  to  them  his  right  to  repurchase,  and  S.  would  asBiiin  and 
deliver  to  them  the  certiticate.  All  this  was  then  done.  Afterwards 
D.  sued  on  his  levy,  making  S.,  B.and  P. and  W.  defendants,  claimed 
a  prior  lion  on  th^  land  and  prayed  for  sale  and  payment.  Tiie  supe- 
rior trourt  decided  in  his  favor.  Tue  district  court  reversed  said  Judg- 
ment. 

Held:  J.  As  D.  took  B.  as  security  lie  held  no  lien  'H'n  the  nature  of  9^ 
vendor's  lien."    Is  there  sm-h  a  li<*n  ?    Qucere, 

2.  The  levy  held  nothing  but  B.'s  interest  as  it  was  when  the  'levy  was 
made;  this  was  possi'ssion  with  a  right  to  buy  before  March  1,  1878. 

8.  As  no  tender  of  the  purchase  money  and  interest  was  made  to  F.  and 
W.  within  the  year,  B.*s  rights  ended  tm  March  1, 1878,  if  not  already 
lost  by  the  surrender  in  September,  1877. 

Judgment  of  district  court  affirmed. 

M.  Tyler,  by  his  next  friend  v.  Thornton.  Petition  to  vacate  Judgment 
heretofore  rendered  l)y  the  supreme  court  in  Thornton  v.  Ti/ler, 
Petition  gramed,  Judgment  vacated  and  the  case  in  error  of  Thorn- 
ton  V.  Ti/Ur  replaced  on  the  General  Docket  as  No.  90a. 

00a.  Thornton  v,  Tvler  next  friend.  Death  of  Tyler  suggested  and  Rob- 
ert H.Tyler  admitted  as  a  defendant  in  his  place.  JudgmentaOirmed. 
No  further  re[>ort. 

121.  German  v.  Ellsworth  et.  ai.  Error  to  the  District  Ck>urt  of  Portage 
County.  Stricken  from  the  docket  on  motion  of  defendants  in  error, 
under  section  5160  Revised  Statutes,  at  the  cost  of  plain tilf  in  error. 
No  report. 

185.  Wire  t;.  Willard.  Error  to  the  District  C^ourtof  Ltawrence  County. 
Judgment  affirmed.    No  report. 

250.  Orth,  administrator  etc.  v.  L.  S.  A  M.  S.  Ry.  Co.  Error  to  the  Dis- 
trict Court  of  Fulton  County.  Judgment  of  the  district  court  re- 
versed and  tiiatof  the  common  pleas  affirmed.     No  report. 

254.  Conklin  et.  al.  v.  Reahard.  Error  to  the  District  Court  of  Clinton 
County.    Judgment  affirmed.     No  report. 

257.  Hershey,  administrator,  etc,  v.  Bair.  Error  to  the  District  Court  of 
Stark  County.  Ycirly  v.  Lonrj  and  Hiirlbut  v.  Oorhatn,  40  Ohio  St., 
followed,  and  judgment  alflrmed.    No  report. 

265.  C.  C.  C.  A  I.  Ry  Co.  v.  Nazor.  Error  to  the  District  Court  of  Rich- 
land County.     Dismissed  for  want  of  pr«'paration, 

539.  Hanhauser  i\  Huge.  Error  to  the  District  Court  of  Hamilton. 
County.    wSottled  and  dismissed  at  the  cost  of  plaintiff  in  error. 


Ohio  Law  Journal.  229 


ABSIOKM£NT8  FOR  ORAL  AROUXBNT 

Wedne9day,  March  19. 

116.  Rutherford  v.  Bracbman. 

117.  Uarbine  v.  Bank  of  Xenia. 
Wednesday,  March  26, 

129.  B.  A  O.  K.  H.  Co.  v.  Holgate. 
150.  B.  A  O.  R.  R.  Co.  v.  Qibaon. 
Wedneedny,  April  9, 

144.  Brainerd  et  al.  v.  El  well. 

145.  Brainerd  et  al.  v.  Moulton. 
Wednesday,  April  16. 

137.  Ohio  Valley  Insarance  Company  v.  Kirk  et  al. 

140.  L.  S.  A  M.  S.  R*y  Co.  v.  Gates,  administrator,  etc. 
Wednesday,  April  23. 

160.  Mi-Oill,  executor  v.  Williamson. 

178.  Harvey  et  al.  v.  Gardner  et  al. 
Wednesday,  April  30. 

183.  Clermont  v.  Irish  Building  Association. 

194.  Castle  v.  Rnsign. 
Wednesday,  May  7. 

196.  Burt  et  al.  v,  Wilcox  Silver  Plate  Co. 

206.  Peckham  Iron  Co.  v.  Harper  et  al. 
Wednesilay,  May  14. 

20H.  Keys  v.  Jacob  D.  Cox  et  al. 

214.  Layman  et  al.  v,  Cunningham  et  al. 

All  cases  up  to  No.  325  are  called  and  should  be  ready  as  reached,  un- 
less further  time  be  granted  for  cause  on  application.  Sessions  begin  at 
9  o'clock  A.  u.  (ec) 


DIGEST  OF  CASES. 


Carrier — Delivery — Wrong  Property — Damage^ Action. — A  statement 
of  claim  alleged  that  defendants  were  common  carriers;  that  C.  and  B. 
were  in  the  habit  of  Fending  empty  casks  by  dt  feiidants's  railway  to 
plaintiff,  which  plaintiff  filled  with  ket<  hup  and  returned  ;  th:it  defend- 
ants, by  their  agents  and  servants,  knew  the  purpose  for  which  the  casks 
were  delivered  to  pbiintiff;  that  defendants  negligently  and  improperly 
delivered  to  plaintiff,  as  C.  and  B.*s  rasks,  certain  other  casks  not  belong- 
ing  to  C.  and  B.,  and  which  had  contained  turpentine  ;  that  plaintiff,  not 
knowing  or  having  reasonable  means  of  knowing  that  the  empty  casks 
•delivered  were  not  C.  and  H.*s,  filled  them  with  ketchup,  which  was 
spoiled.  Held,  on  denmrrer,  that  the  statement  of  claim  showe(i  no  duty 
on  the  part  of  defendants  which  conld  give  rise  to  a  (*aiise  of  action,  and 
therefore  thoy  were  not  liable.  Cnnrnngham  v.  Grvat  Aorthem  R^y  Go. 
Ct.  of  App.,  July  2,  1883.    49  L.  T.  R.  N.  S.  392.     17  Rep.  319. 
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BUi of  Luiimj.'-U  G K>d4  were deilV'«r6d  Ki  tlie  derendant^  a  slMiiiilioal 
company,  for  tniii8p<»rtotion.  The  bills  of  lading  did  not  designate  anj 
particular  yeesel.  Tlie  goods  were  bnmed  on  the  wharf  by  a  lire  not  oc- 
ourringtlimaghany  neglect  of  the  defendant.  Held,  that  even  though 
thego«Kls  were  netfiigenely  delayed  by  the  defendunt,  the  delay  was  not 
the  pnxiinate  cause  of  tlie  loss.  2.  Tlie  biiis  of  lading  strpulated,  *'dan- 
gers  of  the  sens,  Are,  breakage,  leaicaoe,  actsldents  from  machinery  and 
boilers,  <*x(sppteil,  and  with  liberty  U*  tow  and  assist  vessehi  in  all  situa- 
tions." //e/c/,  that  ihis  was  an  exemption  from  liability  itom  loss  l>y  ilie 
while  thego'tdi  were  on  tjie  wh}»rf  awaitin*^  transportation,  as  well  ss 
when  on  board  the  vessel.  SooU  v.  BaiUmpne^  Cdt  R,  Siemmboai  Oo.  IC 
8.  C.  C.  of  MO.,  Jan.  15,  1884.    10  Fed.  Rep.  60. 

Coatrssi— Fa/iV/i/y~i^s<roln<  q^  rrcwfe.— A  covenant  by  which  the 
eoyenanter  restrains  himself  genrraliy  and  absolutely,  without  limita* 
tion  ss  to  limo  or  place,  from  exercising  hissklU  and  knowlcdspe,  is  void 
as  repugnant  to  public  policy.  Albright  v.  Teas,  N.  J.  Ct.  of  Ch.,  May, 
1888.    17  Bep.  278. 

CerperatleB—6S(pdb—3VCfe-^7!l(/C.— Where  stock  of  an  incorporation 
elands  on  the  books  In  the  nams  of  A,  and  tliH  sto«;k  is  owned  by  B,  and 
the  oertiflcate,  th(»ngh  properly  indorsed,  is  stolen  from  H,  without  his 
fault,  the  thief  (an  pass  no  titlo,  and  Hmay  purMue  his  property  snd  re- 
cover it.  BarHon  v,  Savage  Mmiitg  Cb.  Cal.  Sup.  Ct.,  Dec.  28, 1888.  17 
Rep.  295. 

Crlmisal  iMW^Omepiracjf^StibeeqHetU  Dedaraifome.—When  a  con- 
spiracy to  commit  th'tft  liai  baeii  ostiiblishodi  UtKslarHtions  of  the  con- 
spirators are  Cimpetentsgiiinst  each  of  tli«*m,  although  msile  after  the 
completion  of  the  theft.    O'Neal  v.  Sittle.  Tex.  Sup.  Ct.    1883.  17  Rep.  285. 


Highway  —  Oorpuraiion  —  JF\}rfeUure  of  Charter^ naUroadm^U  Where 
the  charter  of  a  turnpike  company  is  declared  forfeited  by  legal  prtHseed- 
lugs,  and  the  n>ad  maintained  by  it  continues  to  bo  uncmby  the  puliiic,  it 
does  not  loHC  its  cliiirat-ter  as  a  public  highwny;  the  forfeiture  of  the 
charter,  while  it  strikes  down  the  company's  franchises,  d«>es  not  render 
the  road  private  pmperiy  or  cause  it  to  revert  to  the  owner  of  the  soil. 
2.  Hence,  if  a  rallmad  company  appropriates  any  portion  of  such  road.  It 
must  construct  a  cmiveoient  substitute  to  supply  the  place  of  the  mad 
Uken.  P»UeUwrgh^  MeK.  ^  Y,  B.  B.  Cb.  v.  CommoHweaUk,  Pa.  Sup.  Ct., 
Jan.  7, 18^.    17Kep.315. 

laadlerd  aad  Tenant— /mproiM*mef»f«—Cosfr(irt—i9li7eMoe  of  Landlord. — 
A  (ennni  of  lan«l  is  not  entitled  to  compensation  f(»r  impptveinents  put 
upon  the  land  during  liisoc<*upatiiHt,altliough  helielievedthathe  wasen« 
titled  to  the  po^tsession  for  the  lessor's  life,  when  under  contract  he  wan 
not ;  nor  is  the  rule  iniHlitied  by  the  fact  that  the  lessor  silently  so> 
quicM^  in  the  crestion  of  the  Improvents.  ZHcim  v.  Bagby*  N.  C.  Sup. 
Ct.,  1883.    17  Rep.  279. 
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CUBBENT  TOPICS. 


The  legislature  has  now  been  in  session  for  over  two  n^ontbs, 
and  has  passed  quite  a  number  of  new  laws.  A  .large  ma- 
jority of  them  are  either  local  laws  or  relief  acts,  as  usual,  or 
are  -of  mere  local  application.  Of  the  general  laws,  the  law  re- 
districting  the  state  into  congressional  districts,  and  the  civil 
rights  act,  have  been  generally  published  in  the  newspapers  of 
thestate.  Two  laws  were,  however,  passed  last  week  that  are  of 
special  importance  to  the  bar.  The  one  passed  March  fifteenth 
is  the  act  amending  the  county  ditch  law,  and  is  intended 
to  cure  the  constitutional  defects  which  the  court  foqnd  in  the 
application  of  the  law  as  it  stood.  The  sections  of  the  revised 
statutes  amended  are  sections  4461,  4472,  4473  and  4521.  The 
amendments  provide  for  the  manner  in  which  compensation 
for  lands  used  shall  be  computed  and  paid,  and  for  the  manner 
in  which  the  money  paid  for  such  compen9ation  shall  be  aa- 
sessed  on  the  property  bene6ted  by  the  improvement. 

The  other,  passed  March  thirteenth,  is  an  important  amend- 
ment of  the  jury  law,  and  cannot  fail  to  give  great  relief,  es- 
pecially the  larger  cities.  This  act  amends  section  5175,  and 
repeals  section  5189^,  as  passed  March  29,  1881.  The  amend- 
ment reads  as  follows : 

''  Section  5175.  A  challenge  to  the  array  may  be  made  and 
the  whole  array  setat^ide  by  the  court,  when  the  jury,  grand 
or  petit,  was  not  selected,  drawn  or  summoned,  or  when  the 
officer  who  executed  the  venire  did  not  proceed  as  prescribed 
by  law.  BtU  no  challmge  to  the  array  shall  be  made  or  the  whole  ar- 
ray  eet  aride  by  the  courts  by  reaaon  of  the  misnorner  of  a  juror  or 
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jurors ;  biU  on  challenge^  a  juror  or  jurors  may  he  set  aside  by  rear 
mm  of  a  misnomer  in  his  or  their  names;  but  such  challenge 
shall  only  be  made  before  the  jury  is  impaneled  and  sworn, 
and  no  indictment  shall  be  quashed  or  verdict  set  aside  for  any 
such  irregularity  or  misnomer  if  the  jurors  who  found  the 
same  possessed  the  requisite  qualifications  to  act  as  juror  or 
jurors." 

Both  laws  are  now  in  force. 


NOTES  OF  CASES. 


ATTOBHEY^S  BIGHT  TO  CRITICI8B  COUBT. 

In  People  v.  Green,  S.  C.  Col.,  4  Col.  L.  R.  473,  the  petition  of 
Hon.  Victor  A.  Elliott,  Jud^e  of  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Colorado,  charged 
Thomas  A.  Green,  an  attorney  of  Diinver,  with  mal:Conduct  in 
office.  The  mal-comluct  was  in  the  use  of  "  abusive,  insulting 
and  threatening  language  toward  the  relator, a.s he  wasdiiving 
through  the  street  with  his  daughter,  a  young  laJy,"  and  was 
concerning  his  judicial  action  in  a  certain  ca&e  pending  be- 
fore relator,  in  which  respondent  was  counsel.  The  charge  was 
that  respondent  *' accused  ftiid  judge  of  tyranny  and  oppres- 
sion in  said  cause  ;  that  said  relator  had  pnx^ured  its  submis- 
sion to  a  prejudiced  judge;  and  further,  that  the  respondent 
assailed  the  relator  with  vile  epithets,  and  threatened  to  ex- 
pose him*  by  publishing  the  said  accusations  in  the  news- 
papers." This  language  was  held  sufficient  to  warrant  the 
striking  of  the  respondent's  name  from  the  roll  of  attorneys. 
The  court  say :  "  A  proper  regard  for  the  integrity  of  our  hon- 
ored profession,  and  for  the  preservation  of  judicial  authority, 
requires  that  indignities  of  this  character  to  judges,  on  account 
of  rulings  made  in  court,  be  summarily  dealt  with.  Inaction 
under  shch  circumstances  would  be  a  warrant  for  the  perpe- 
tration of  a  similar  outrage  whenever  an  unreasonable  or 
evil  disposed  lawyer  might  adjudge  himself  aggrieved  by 
judicial  action. 

**  The  necessary  effect  of  an  indecisive  course  in  such  a  case 
would  be  to  inij)air  confidence  and  respect  in  judicial  author- 
ity, and  enibarrasj^  the  adminii?tration  of  justice. 
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''The  risht  of  lawyers,  in  common  with  other  persone,  to 
criticise  in  a  legitimate  manner  the  conduct  and  rulings  of 
judicial  oflBcers  is  recognized,  but  this  right  never  extends  to 
nor  justifies  indignities  to  such  officers  concerning  proceedings 
in  court,  which  indignities  would  properly  be  characterized 
as  outrages  if  perpetrated  upon  pHvate  citizens  concerning 
other  matters." 


ASSAVIT  AVD  BATnBT~EAII.irGnr ATI0V8. 

In  Derwin  v.  PatrniBy  S.  C.  Mich.  18  N.  W.  Rep.  200,  an  act- 
ion fot  assault  and  battery,  defendant  claimed  and  offered  evi« 
dence  to  show  that  plaintiff  was  afflicted  "with  a  certain  dis- 
ease, and  that  women  having  that  disease  were  likely  to  have 
iiallucinations,  under  which  they  imagine  that  assaults  are 
made  upon  them,  and  also  that  plaintiff  had  made  similar 
charges  against  other  persons.  The  court,  Cooley,  C.  J.,  held 
such  evidence  admissible,  saying  : 

'*  To  the  questien  whether  she  had  not  made  charges  similar 
in  nature  against  two  other  persons,  objection  was  made,  but 
we  have  no  doubt  it  was  proper  to  allow  them,  and  also  to 
prove  the  facts  if  she  denied  having  made  the  charges.  The 
probability  that  a  woman  who  conducts  herself  properly  will 
be  frequently  assaulted  is  very  small,  and  every  new  com- 
plaint therefore  tends  to  cast  doubt  upon  those  which  pre- 
ceded it.  It  was  also  proper  to  ask  the  plaintiff  whether  she 
did  not  within  a  few  hours  after  the  alleged  offense  tell  a  con- 
fidant of  a  similar  case,  but  make  no  mention  of  this,  and  then 
when  she  denied  it,  to  allow  her  to  be  contradicted.  The  jury 
would  be  very  likely  to  infer  that  an  outrage  just  committed 
and  not  mentioned^  under  such  circumstances,  was  not  com- 
mitted a|  all.  It  was  also  proper,  after  it  had  been  proved 
that  plaintiff  was  afflicted  with  a  particular  disease,  to  show 
by  experts  that  a  considerable  proportion  of  women  thus  dis- 
eased were  liable  to  hallucinations  respecting  the  conduct  of 
men  toward  them.  There  was  indeed  no  direct  evidence  that 
plaintiff  was  ever  the  victim  of  hallucinations ;  but,  neverthe- 
less, she  might  be  without  the  fact  being  known,  and  so  long 
as  the  main  facts  to  which  she  testified  were  in  dispute,  the 
circumstance  which  might  produce  delusion  was  not  without 
significance. 
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OBIGINAL  ARTICLES. 

■Alii  or  OKATTIU  MABI  TO  OUn. 

In  the  note  to  Shawhan  v.  Van  N^H,  25  Ohio  St.  490;  15  Am. 
L.  Reg.  N.  S.  160,  161,  it  is  said:  ''But  the  unqaalified  posi- 
tion latd  down  in  the  rule  that  when  the  vendee  refuses  to 
aooept  the  goods  upon  tender,  the  vendor  may  store  or  retain 
them  and  sue  for  the  contract  price,  though  adopted  by  Sed|(- 
wick  and  Parsons,  does  not  seem  borne  out  by  the  authori- 
ties." From  the  list  of  authorities  cited  bv  the  able  writer, 
the  view  taken  by  him  would  seem  to  be  correct.  The  English 
oases  referred  to  are  certainly  in  point.  There  are,  bowoferi 
later  American  cases  in  accord  with  the  doctrine  announced 
in  Sfuxwhan  v.  Van  Nut.  Sedgwick,  it  is  true,  does  say  in  such 
a  case,  *'  the  rule  appears  to  be  that  the  vendor  can  recover 
the  contract  price  in  full."  Sedgwick  on  Damages,  seventh 
ed.  593.  But  in  the  note  it  is  said :  *'  This  is  held  the  proper 
rule  whore  the  titlA  has  passed."  And  again,  in  alluding  to 
Shawhan  v.  Van  Nest^  and  of  the  distinction  said  to  be  drawn  as 
to  the  measure  of  damages  between  ordinary  sales  and  those 
of  chattels  manufactured  to  order,  it  is  said :  **  We  do  not  think 
the  distinction  taken  in  Shawhan  v.  Van  Nett  can  be  sup- 
ported." Leaving  out  of  view  the  English  cases,  which  it  has 
been  claimed  hold  that  acceptance  is  necessary  to  pass  the 
title,  of  chattels  manufactured  to  order,  let  us  see  to  what  ex- 
tent that  is  true  of  the  American  cases. 

The  question  which  appears  to  be  of  importance  is,  when 
does  the  property  pass  ?  For  upon  this  question  would  depend 
the  rule  as  to  the  measure  of  damages  sustained.  Where  the 
property  has  not  passed  ordinarily,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market  price 
of  the  goods  at  the  time  the  contract  is  broken.  Benj.  on  SaleSi 
8rd  Am.  Ed.  §  758;  for  it  is  said,  ''the  seller  may  take 
his  goods  into  the  market  and  obtain  the  current  price  for 
them,"  where  the  property  ha:<  passed,  the  measure  of  dam- 
ages would  be  the  contract  price  of  the  article.  Id.  section  764. 
Now,  it  would  seem  that  those  cases,  which  hold  that  the  con- 
tract price  is  recoverable  in  actions  of  this  kind,  musti  of 


Ohio  Law  JouBMAii.  285 

necessity,  hold  that  the  property  has  passed  to  the  vendor. 
Otherwise  these  cases  must  be  considered  as  exceptions  to  the 
general  rule  governing  contracts  of  this  kind.  And  this  view 
has  been  adopted  in  Oardon  v.  JVbrm,  49  N.  H.  883.  The  rea- 
sons there  stated  are  that  articles  made  to  order  may  be  prac- 
tically worthless  in  the  hands  of  the  vendor,  or  of  any  one 
else,  except  the  vendee,  so  that  the  measure  of  damages  should 
be  the  contract  price  of  the  articles  sold.  Independent  of  this 
reasoning,  and  it  would  seem  the  only  ground  on  which  such 
can, be  explained,  if  it  is  held  that  the  property  doyss  not 
pass,  is  not  the  weight  of  authority  in  favor  of  the  position 
that  the  property  does  pass  when  the  article  is  finished  and 
ready  for  delivery  ? 

In  Bement  y.  Smith,  15  Wend.  493;  Ballentine  v.  BMnmm,  46 
Pen  n.  St.  177;  Shawhanv.  Van  Nest,  25  Ohio  St.  490,  the  chattels 
were  finished  and  ready  for  delivery,  and  on  refusal  to  accept, 
the  contract  price  was  recovered. 

In  Ooddard  v.  Binnej/f  115  Moss.  450«  a  carriage  was  buiU  on 
the  buyer's  order,  marked  with  his  mime,  and  he  was  notified 
to  come  and  get  it.  It  was  destroyed  by  fire  while  in  the  ven- 
dor's shop,  and  the  loss  was  held  to  fall  on  the  buyer,  as  the 
property  had  vested  in  him.  Later  New  York  cases  have  sus- 
tained the  rules  announced  in  BemerU  v.  Smith;  PoUen  v.  L$ 
Boy.  30  N.  Y.  549 ;  Duatan  v.  McAndrew,  4A  N.  Y.  72 ;  Ht^ydm  v. 
DemetMi 53  N.  Y.  426;  Mown  v.  Decker,  72  N.  Y.  595.  Bridgford 
V.  Crocker,  60  N.  Y.  627;  PUcifie  Iron  Works  v.  R.  /2.,  78  N.  Y. 
800 ;  Higgius  v.  Murray,  78  N.  Y.  252 ;  Hunter  v.  WhdeeO,  84  N. 
Y.  549.  In  Cook  v.  Brandeu,  3  Mete.  (Ky.)  556,  and  BeU  v.  OffiU, 
10  Bush.  635,  although  the  action  was  for  the  difference  be- 
tween the  contract  and  the  market  price,  and  the  remarks,  as 
in  Duitan  v.  McAndrew,  were  obiter  dicta,  this  principle  was  up- 
held. So  also  in  Bayley  v.  Findlay,  82  111.  524,  there  was  a  re-' 
sale,and  the  difference  between  the  contract  price  and  market 
price  was  held  the  measure  of  damages,  yet  it  was  said  that 
the  vendor  could  have  elected  to  have  kept  the  goods  for  the 
vendee,  and  sue  for  and  recover  the  contract  price,  upon  the 
theory  that  the  property  had  passed. 

That  in  the  absence  of  any  agreement  as  to'the  place  of  de- 
livery, the  place  where  goods  are  sold  is  the  place^of  delivery 
has  been  said  to  be  almost  universally  taken  for  granted. 
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Benj.  on  Sales,  3rd.  Am.  Bd.  §  682;  Sterne  v.  Filene,  14  Allen  9 ; 
Banb(miy. Benediet^lSIlLSOd; Phdpay. HiMard,5lYt489:  Midr 
dUsez  V.  (hgood^  4  Gray  447.  The  fact  that  the  goods  were  not 
delivered  at  the  vendee's  store  or  residence,  could  not  then 
have  been  necessary  to  complete  the  sale  in  the  absence  of  any 
agreement  as  to  the  place  of  delivery.  But  it  is  claimed  there 
must  be  an  acceptance  of  the  goods  before  the  title  can  pass. 
It  was  so  held  in  Moody  v.  Brown^  34  Me.  107,  and  Rider  v. 
Kdly^  32  Vt.  268.  Moody  v.  Brown  relies  for  its  authority  upon 
EUiM  v.  Pyhie^  10  Bing.  512,  which  is  not  an  analogous  case, 
and  in  Ridjer  v.  KMy^  the  court  held  that  a  demand  of  £he 
buyer  was  an  acceptance  or  equivalent  thereto,  and  say  upon 
the  point  that  the  ^'authorities  have  abundantly  established 
the  generiCl  rule  that  the  article  mus^  not  only  be  made  and 
offered  to  the  vendee  but  that  he  must  accept  of  it,  or  it  must  be 
set  apart  for  him  by  his  cons3nt  before  the  title  to  it  will  v'est  in 
him."  In  the  cases  above  referred  to  the  chattels  were  finished 
and  appropriated  to  the  use  of  the  buyer,  nothing  remained  to 
be  done  as  a  condition  precedent  to  transfer  the  property,  they 
were  ready  for  the  bu^'er  when  he  came  to  get  them,  and  the 
contract  would  therefore  come  within  the  rule  applicable  to 
the  sale  of  specific  chattels  which  have  been  set  apart  for  the 
purchaser  and  ready  for  delivery,  viz.,  that  the  property  vests 
in  him. 

In  Shawhan  v.  Van  Neat,  the  contract  was  to  make  a  carriage 
according  to  vendee's  directions  for  $700,  and  have  the  same 
completed  and  ready  for  delivery  at  vendor's  shop,  in  consid- 
eration of  which  the  vendee  agreed  to  accept  the  carriage  at 
the  shop  and  pay  the  contract  price  for  it.  There  was  a  com- 
pliance with  the  terms  of  the  contract. 

In  BemerU  v.  Smith,  a  milky  was  made  on  the  order  of  the 
vendee,  for  which  he  agreed  to  pay  t80.  There  was  a  delivery 
at  defendant's  residence,  and  ref-isal  to  accept. 

In  BaUentine  v.  Robinson,  the  contract  was  for  the  construc- 
tion of  a  steam  engine  according  to  order,  for  which  defend- 
ant agreed  to  pay  1535  on  completion.  There  was  a  pei^ 
formance  of  the  contract. 

In  all  of  these  cases  the  price  was  fixed,  and  whatever  re- 
mained to  be  done  on  the  part  of  the  vendors  had  been  done. 

In  Ooddard  v.  Binney,  the  court  say :    "  In  the  present  case 
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nothing  remained  to  be  done  on  the  part  of  the  plaintiff;  the 
price  had  been  agreed  upon ;  the  specific  chattel  had  been  fin- 
ished according  to  order,  ect  apart  and  appropriated  for  the 
defendant  and  marked  with  his  initials.  The  plaintiff  had 
not  undertaken  to  deliver  it  elsewhere  than  on  his  premises. 
He  gave  notice  that  it  was  finished  and  presented  his  bill  to 
the  defendant,  who  promised  to  pay  it  soon.  He  had  previ- 
ously requested  that  the  carriage  should  not  be  sold,  a  request 
which  substantially  is  equivalent  to  asking  the  plaintiff  to 
keep  it  for  him  when  finished.  Without  contending  that 
these  circumstances  amount  to  a  delivery  and  acceptance 
within  the  statute  of  frauds,  the  plaintiff  may  well  claim 
that  enough  has  been  done,  J n  a  case  not  within  the  statute  to 
vest  the  general  ownership  in  the  defendant,  and  to  cast 
upon  him  the  risk  of  loss  by  fire  while  the  chattel  remained 
in  the  plaintift*s  possession."  L. 


REPORTED    CASES. 


WHBV   PABBVrS  07  ICABBIXD  WOXAV  UABLB  FOB  CAmmrG  8EPA- 

BATIOV  7B0X  HVSBAHD-MABSIAOB  OF  MIHOB— BATm- 

CAriOH— BYIDEHCB. 

{Ohio  Supreme  Court.    February  26, 1884.) 

HoLTZ  V.  Dick. 

1.  While  the  parents  of  a  married  woman  are  not  liable  in  damages 

where  they  have  encouraged  her  to  separate  from  her  husband,  and 
supported  her  In  such  reparation,  in  the  honest  belief  thi^t  it  was 
necessary  for  her  protection,  the  appearances  seeming  to  indicate 
such  necessity,  although  in  fact  there  was  no  ground  for  separaiiout 
and  no  actual  necessity  for  such  protection ;  yet  where  the  motive  is 
not  protection  to  the  wife,  but  malice  and  ill-will  toward  the  hus- 
band, an  action  may  be  maintained* 

2.  A  marriage  entered  into  in  this  state  when  the  wife  is  less  than  six* 

teen  years  of  age,  becomes  irrevocable  by  cohabitation  at  the  time 
and  after  she  arrives  at  that  tkga  ;  and  she  may  al<40  ratify  tlie  mar- 
riage, at  that  age,  in  other  ways,  as  by  letters  to  her  spouse,  Ad- 
dressing him  as  her  husband  and  signing  the  letters  by  her  christian 
and  his  surname. 

3.  Where  the  parties  to  a  marriage  in  this  state  had  arrived  at  the  com- 

mon law  age  of  consent,  and  they  bad  also  arrived  at  a  period 
when     they    were     man     and     woman,     the    parents    have    no 
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autbority  to  compel  •  separation,  In  opposition  to  the  wishes 
and  interests  of  the  husband  and  wife,  on  the  sole  ground  that  such 
wife  had  not  arrlvel  at  the  age  of  sixteen  jears  and  the  marriage  was 
without  the  parents'  oonsent ;  and  where  such  separation  is  caused 
by  her  parents,  not  for  her  protection,  but  soiely  to  gratify  their  feel- 
ings of  ill-will  and  hatred  toward  her  husband,  he  may  maintain  an 
action  for  the  injury. 

4.  On  the  trial  of  an  notion  against  husband  and  wife,  for  inducing  tlie 

plaintiff's  wife  to  abandon  him,  in  wliich  the  illegal  acts  are  charged 
to  have  been  done  by  the  female  defendant,  evidence  of  her  acts  is 
onmpeten:,  even  If  sucli  acts  were  unlcnown  to  the  husband  and  he 
had  not  encouraged  her  to  commit  them,  and  if  a  cause  of  action  is 
proved,  both  are  liable. 

5.  Where  a  wife  has  sepir.tt-.^d  from  her  husband  and- is  living  with  her 

parents,  and  in  an  action  t>y  the  husband  against  such  parents,  the 
question  Is  whether  she  is  there  voluntarily  or  by  the  malicious  in- 
terference of  the  parents,  evidence  is  competent  to  show  that  the 
parents  had,  after  such  separation,  knowingly  encouraged  her  to  as- 
sociate with  disreputable  persons. 

6.  A  wife  was  living  with  her  parents,  separate  from  her  husband,  and  the 

question  whether  she  was  there  by  the  wrong  of  the  husband  or  the 
parents  being  on  trial  in  an  action  of  the  husj>and  against  the  pa- 
rents, letters  written  by  her,  during?  such  separation,  in  which  she 
addresses  him  as  her  *'  dear  husband,"  were  competent  to  show  the 
conditioner  her  feelings  towards  him ;  and  the  huHband  is  a  compe- 
tent witness  to  show  that  such  letters  are  in  the  hand-writing  of  his 
wife. 
?•  A  witness  who  has  been  fully  examined  in  chief  and  cross-examined, 
may  be  re-examined  to  explain  the  sense  and  meaning  of  any  ex- 
pression used  In  cniss-examlnation;  but  he  cannot  be  examined  con- 
cerning new  matter  not  referred  to  in  the  cross-examination,  as  to 
which  he  plight  have  been  examined  in  chief.  Any  relaxation  of 
the  rule  is  but  an  exercise  of  discretion,  and  not  reviewable. 

Error.    Reserved  in  the  District  Court  of  Richland  County. 

Thomas  McBride,  for  plaintiff  in  erro^* 

Dirlam  &  Leyman  and  Skiles  &  SkUes^  for  defendant  in  error. 

Okey,  J.  James  Dick  and  Irena  Holtz  were  married  in  this 
state  on  April  5,  1877,  in  due  form  of  law,  but  without  the 
oon.-^ent  of  Irena's  parents.  They  lived  together  as  husband 
and  wife,  until  September  1,  1877,  when  Irena  returned  to 
her  parents,  Frederick  Holtz  and  Elizabeth  Holtz,  with 
whom  she  continues  to  resifle.  Dick  brought  suit  in  the 
Court  of  Common  Pleas  of  Richland  County  against  Holtz 
and  wife,  charging  that  Elizabeth  Holtz,  by  a  series  of 
acts,  caused  the  separation,  and  that  the  acts  were  ma- 
licious.    The  defense  was  that  Irena  abandoned  her-  hus- 
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band  voluntarily,  being  under  sixteen  years  of  age  at  the 
time  of  such  abandonment.  There  was  a  verdict  and  judg- 
ment in  favor  of  Dick  for  $2,000,  and  a  petition  in  error  hav- 
ing been  filed  in  the  district  court,  that  court,  regarding  the 
questions  of  law  as  difficult,  reserved  the  cause  for  decision  by 
this  court. 

We  think  it  is  clear  from  the  record,  which  contains  all 
the  evidence,  that  while  there  was  evidence  tending  to  show 
that  Irena  was  only  fifteen  years  of  age  on  May  1,  1877,  she 
was,  in  fact,  sixteen  years  of  age  at  that  time;  that  from  the 
time  of  the  marriage  (April  15,  1877),  until  the  time  of  the 
separation  (September  1,  1877),  she  cohabited  with  Dick  as 
his  wife  on  terms  of  afiection ;  that  Irena,  neither  during  the 
time  of  such  cohabitation,  nor  since,  has  made  the  slighest 
complaint  of  Dick  in  any  respect,  nor  had  she  any  cause  of 
complaint ;  that  Dick  was  an  industrious  young  man,  belong- 
ing to  a  respectable  family ;  that  Mr.  and  Mrs.  Holtz  resided 
on  a  farm  which  they  owned,  and  Irena  was  their  only  child; 
that  the  separation  was  not  the  voluntary  act  of  Irena,  nor 
was  there  any  evidence  faivly  tending  to  show  that  it  was 
voluntary,  but  it  was  caused  and  maintained  by  Mrs.  Holts 
alone,  not  with  a  view  to  the  protection  or  happiness  of  Irena, 
but  solely  to  gratify  her  (Mrs.  Holtz's)  hatred  of  and  ill-will 
toward  Dick — Frederick  Holtz,  uqder  the  dominion  of  his 
wife,  consenting  to  such  acts;  and  that  Dick  was  entitled  to 
recover;  nor  can  we  say,  looking  to  the  extraordinary  charac- 
ter of  the  evidence,  that  the  damages  were  excessive. 

The  inquiry  is  whether  error  of  law  intervened,  and  the 
questions  thus  prsented  we  will  now  consder. 

1.  Anna  Harbridge  testified  that  the  second  week  after  the 
marriage,  at  the  request  of  Mrs.  Holtz,  she  wrote  a  letter  to 
Irena,  to  the  efiect  that  if  she  witched  to  see  her  father  alive 
she  would  come  home.  Irena  came,  and  found  her  father  at 
the  barn  at  work.  Subsequently  the  witness,  at  the  request 
of  Mrs.  Holtz,  told  Irena  that  her  mother  would  give  her  jew- 
elry, a  Paisley  shawl,  a  silk  dress,  and  a  gold  watch  and  chain, 
if  she  would  come  home.  When  Irena  came  Mrs.  Holtz  told 
her  she  would  disinherit  her  if  she  returned  to  Dick.  Mr. 
Holtz  was  not  pres>entut  these  conversations.  The  defendants 
excepted  when  they  were  admitted  in  evidence.      But  we 
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think  they  were  competent.  The  statutes  in  relation  to  the 
property  of  married  women  have  not  changed  the  common 
law  as  to  the  liability  of  husbands  for  the  torts  of  their  wives 
(^Fowkr  V.  Chichester,  26  Ohio  St.  9),  and  in  order  to  hold  him 
liable  for  her  acts,  it  was  not  necessary  to  show  his  presence 
at  the  place  where  the  acts  were  done,  or  even  his  knowledge 
that  they  were  contemplated,  or  that  they  had  been  committed. 

2.  Evidence  was  ofifered  that  in  the  fall  of  1877,  two  young 
women,  relatives  of  Mrs.  Holtz,  made  a  visit  to  her  house, 
and  while  there  they  drove  out  several  times,  accompanied  by 
Irena.  The  defendants  objected  to  the  testimony.  If  the 
youn^i^  women  were  of  good  character,  the  evidence  was  harm- 
less, and  we  do  not  reverse  judgments  for  errors  which  cannot 
be  prejudicial.  But  the  evidence  shows  that  Mrs.  Holtz 
knew  at  the  time  that  the  young  women  were  not  of  good 
repute,  and  hence  in  permitting  such  association,  the  wrong 
done  to  Dick  was  aggravated,  and  the  possibility  of  a  recon- 
ciliation rendered  more  hopeless.  The  pertinence  of  the  evi- 
dence is  more  apparent  when  considered  in  connection  with 
other  facts  of  a  very  serious  character,  which  we  need  not 
detail  in  this  report. 

3.  Dick  testified  that  he  carried  on  a  correspondence  with 
his  wife  from  the  time  she  ceased  to  live  with  him  until  in 
May,  1879.  He  deposited  letters  to  her  in  the  gate  post  in  Mr. 
Holtz's  3'ard,  and  she  deposited  answers  in  the  same  place. 
Tliree  of  these  letters  he  produced  on  the  trial,  and  he  testified 
that  they  were  in  the  handwriting  of  Irena.  One  of  the  let- 
ters begins  as  follows :  *'  Wednesday,  March  28,  1879.  Dear 
Husband,"  and  it  is  signed  *' Irena  Dick.'*  One  is  dated  in 
April,  and  is  addressed  in  the  same  way.  The  other,  with- 
out date,  is  addressed  ^'Kind  Husband.'*  There  was  no 
evidence  to  show  whether  any  person  was  present  when 
the  letters  were  written.  The  defendants  objected  that  Dick 
was  not  competent  to  testify  to  his  wife's  handwriting,  and 
also  objected  that  the  letters  were  not  competent.  The  court, 
however,  overruled  the  objection,  permitted  Dick  to  testify  to 
his  wife's  handwriting,  and  al:so  admitted  so  much  of  the  three 
letter^  as  is  above  set  ftirth,  and  the  defendants  excepted. 

Dick  was  a  competent  witness.  The  only  limit  to  the  com- 
petency of  husband  and  wife  is  that  they  cannot  testify  ^*con- 
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cerning  any  communication  made  by  one  to  the  other,  or  an 
act  done  by  either  in  the  presence  of  the  other,  during  cover- 
ture, unless  the  communication  was  made,  or  act  done,  in  the 
known  presence  or  hearing  of  a  third  person  competent  to  be 
a  witness."    Rev.  Stats.  §  5241.    But  Dick  did  not  testify  to 
a  communication.    He  testified  to  a  fact,  namely,  the  hand- 
writing of  Irena,  and  was  competent  for  such  purpose.     And 
the   parts  of  the  letters  oflFered   were  competent  evidence, 
assuming,  as  we  may,  that  the  defendants  had  the  privilege 
of  offering  the  whole  of  either  or  all  the  letters.    The  words 
jead  tended  to  show  that  Irena  was  living  separate  from  her 
husband,  not  because  she  had  no  affection  for  him,  but  because 
it  was  the  will  of  her  mother  she  should  do  so;  and  if  the 
marriage  had  needed  ratification,  the  letters  tended  to  show 
ratification.     The  letters  were  competent,  and  we  do  not  see 
any   reason   for  confining  the  evidence   to  the  parts  of  the 
letters  which  were  read.     Perry  v.  Lovfjay^  49  Mich.  629;  Pres- 
ton V.  BotoerSj  13  Ohio  St.  1.    Used   for  the    purposes    above 
stated,  neither  of  the  letters  could  be  regarded  as  a  '^  commu- 
nication" by  the  wife  to  the  hu^b^nd,  within  the  object  or 
purpose  of  the  statute.    The  rule  on  the  subject  existing 
before  the  statute  assumed  its  pre&ent  form,  woulJ  not  have 
excluded  the  letters,  as  will  appear  from  the  above  cases,  and 
it  is  clear  to  us  that  that  rule  has  not  been  limited  by  the 
present  legislation,  but  enlarged. 

4.  Mrs.  Holtz  was  a  witness  in  her  own  behalf.  After  she 
had  testified  fully  as  a  witness  in  her  examination  in  chief, 
she  was  cross-examined.  She  was  then  re-examined,  and  on 
such  re-examination,  her  counsel  asked  the  following  ques- 
tion :  "When  Irena  came  home  what  reason,  if  any,  did  she 
give  why  she  did  not  live  with  James  Diak  ?  "  Counsel  stated 
at  the  time  he  expected  to  prove  by  her  that  when  Irena 
came  home  she  said  she  would  not  longer  live  with 
plaintiff,  because  she  was  satisfied  she  was  not  legally  mar- 
ried to  him,  and  also  because  the  relations  of  the  plaintiff 
did  not  use  her  well.  The  court  refused  to  permit  the  evi- 
dence to  be  given,  and  properly.  It  was  stated  more  than 
sixty  years  ago,  in  an  opinion  of  the  judges,  delivered  in  the 
House-'Of  Lords  by  Abbott,  C.  J.,  in  Queen  Caroline's  cate^  2  B. 
&  B.  284,  294,  as  the  well  settled  law,  that  "counsel  has  a 
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right,  upon  re-examination,  to  ask  all  questions  which  maybe 
proper  to  draw  forth  an  explanation  of  the  sense  and  meaning 
of  the  expressions  U8ed  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful,  and  also  of  the  motive  by  which 
the  witness  was  induced  to  use  those  expressions;  but  I  think 
he  has  no  right  to  go  further,  and  to  introduce  matter  new  in 
itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressions  or  the  motives  of  the  witness."  That  rule  has 
been  re-asserted  in  numerous  cases  (1  Whart.  Ev.  §§  572, 
575  ;  1  Green.  £v.  §  §  467,  468),  and  a  relaxation  of  it  in  any 
case  is  but  the  exercise  of  discretion  by  the  court,  and  not 
reviewable.  The  matter  sought  by  this  re-exami nation  was 
in  no  way  connected  with  anything  appearing  in  the  cross- 
examination,  but,  if  proper,  was  evidence  which  should  have 
been  called  for  in  chief,  and  no  reason  whatever  was  stated 
why  it  had  not  been  brought  out  in  chief.  Although  the 
ground  upon  which  the  evidence  was  rejected  is  not  stated, 
we  are  bound  to  say  it  was  excluded  upon  the  true  ground, 
and  we  would  not  be  warranted  in  saying  that  the  court  erred 
in  this  respect. 

5.  The  remaining  question  relates  to  the  law  applicable  to 
the  case.  A  man  properly  demeaning  himself  is  entitled  to 
the  society  and  assistance  of  his  wife  against  all  the  world. 
Whoever  unlawfully  deprives  him  of  such  society  or  assistance 
is  liable  to  an  action.  In  estimating  damages,  however,  each 
case  must  be  determined  by  the  circumstances  attending  it, 
and  the  motive  of  the  interveninc^  person  must  be  ever  kept 
in  view.  The  cases  may  be  properly  divided  into  two  classes. 
One  where  a  villain  interferes  for  the  purpose  of  seduction, 
or  the  sole  ground  of  interference  is  malice;  the  other  where 
friends,  usually  parents,  interfere  for  the  protection  of  the 
wife  and  the  offspring,  if  any.  In  the  first  class  the  husband, 
if  without  fault,  is  always  entitled  to  damages ;  in  the  latter, 
if  the  motive  of  the  intervening  person  was  pure,  and  the  ap- 
pearances seemed  to  indicate  necessity  for  interference,  there 
can  be  no  recovery,  though  no  occ^ision  for  interference  really 
existed.  Much  will  be  forgiven  the  parents  of  a  wife  who 
honestly  interfere  in  her  behalf,  though  the  interference  was 
wholly  unnecessary,  and  may  have  been  detrimental, to  her 
interest  and  happiness,  as  well  as  that  of  her  husband ;  still, 
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where  the  motive  is  not  protection  of  the  wife,  but  hatred  and 
ill-will  of  the  husband,  it  is  no  answer  to  his  action  for  such 
interference  that  the  offenders  were  his  wife's  parents.  Friend 
Y.  Thompmiy  Wright  636,  639 ;  Robe  v.  Hanna,  5  Ohio  530 ; 
Po^oera  v.  BawerSy  aupra;  Schouler's  Hus.  and  W.  §  64 ;  Cooley's 
Torts,  224. 

Dick  was  twenty-one  years  of  age  at  the  marriage.  Irena 
became  sixteen  on  the  first  day  of  the  month  following  the 
marriage,  and  then,  and  for  months  thereafter,  she  and  Dick 
cohabited  together  as  husband  and  wife.  The  statute  then  in 
force  provided :  ''  Male  persons  of  the  age  of  eighteen  years, 
and  female  persons  of  the  age  of  sixteen  years,  not  nearer  of 
kin  than  second  cousins,  and  not  having  a  husband  or  wife 
living,  may  be  joined  in  marriage;  provided,  always,  that 
male  persons  under  the  age  of  twenty-one  years,  and  female 
persons  under  the  age  of  eighteen  years,  shall  first  obtain  the 
consent  of  their  fathers,  respectively,  or  in  case  of  the  death  or 
incapacity  of  their  fathers,  then  of  their  mothers  or  guard- 
ians." 67  Ohio  L.  6;  Rev.  Stats.  §  6384.  By  force  of  such 
cohabitation,  the  marriage  became,  when  Irena  arrived  at  the 
age  of  sixteen — she  becoming  sixteen  on  May  1,  1877 — as 
completely  valid  as  though  she  had  been  eighteen  years  of 
age  when  the  marriage  took  place.  The  want  of  consent  of 
her  parents,  under  such  circumstances,  could  have  no  effect  on 
the  validity  of  the  marriage.  Nor  is  the  result  different  if 
Irena,  when  she  returned  to  her  parents  in  September,  1877, 
was  less  than  sixteen  years  of  age.  Clearly,  if  such  was  the 
fact,  she  might  have  lawfully  separated  from  Dick,  and  she 
might  have  effectually  revoked  the  marriage  then  or  subse- 
quently by  marrying  another  man  {Shafher  v.  The  State,  20 
Ohio  1;  McDoweR  y.  Sapp,  39  Ohio  St.)  or,  on  arriving  at  six- 
teen years  of  age,  she  might  have  revoked  the  mauiage  with- 
out a  second  marriage.  So,  on  arriving  at  sixteen  years  of 
age,  although  then  living  with  her  parents  separate  from  her 
husband,  she  might  effectually  ratify  the  marriage,  and  the 
letters  to  him, already  referred  to,  would  be  strong,  and  in  the 
absence  of  opposing  testimony,  sufiicient  evidence  of  ratifica- 
tion. But  in  our  opinion  Irena,  at  the  time  of  her  marriage, 
had  not  only  arrived  at  the  common  law  age  of  consent,  but 
she  was  a  woman  and  not  a  mere  child,  even  if  we  could  be 
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led  to  believe  she  was  less  than  sixteen  at  the  separation. 
And  as  James  Dick  was  living  happily  with  his  wife,  and  as 
it  was  the  interest  and  desire  of  both  that  they  should  con- 
tinue to  so  live,  we  deny  that  the  parents  had  authority  to 
cause  them  to  separate  on  the  mere  ground  that  she  had  not 
arrived  at  the  age  of  sixteen  years  and  the  marriage  was  with- 
out such  parents'  consent ;  and  the  motive  having  been  mal- 
ice toward  Dick,  and  not  protection  to  Irena,  we  hold  that  the 
action  was  maintainable,  even  if  her  age  was  as  her  parents 
claimed  it  to  be. 

It  is  sufficient  to  add,  that  the  charges  requested  were 
wholly  at  variance  with  the  law  as  we  have  stated  it  to  be, 
and  therefore  they  were  properly  refused ;  and  that  the  charge 
as  given  was  not  prejudicial  to  the  plaintiffs  in  error. 

I  confess  to  some  reluctance  to  the  entry  of  judgment 
against  Frederick  Holtz.  But  if  the  law  as  to  the  liability  of 
the  husband  for  the  torts  of  his  wife  is  wrong,  the  evil  must 
be  remedied  by  the  legislature,  and  not  this  court. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 
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{Ohio  Sujn-eme  Cburt,    March  4, 18S4.) 

Barrett  v.  Hart. 

A  obattei  xnortgago  contained  the  following :  '*  If  the  said  party  of  the 
second  part  shall  nt  any  time  deem  himself  in  danger  of  losing  said 
debt  or  any  part  thereof,  by  delaying  the  collection  thereof  until  the 
expiration  of  the  time  above  limited  for  the  payment  thereof, 
•  •  •  said  party  of  the  second  part  is  hen  by  authorized  to  talce 
possession  of  said  goods  *  *  *  at  any  time  wherever  found, 
eitlier  before  or  afler  the  expiration  of  the  time  aforesaid/*  etc. 

Held:  1.  The  mortgai^ee  may  take  ponsession  of  such  property,  when  he, 
acting  in  good  failh  and  upon  facts  arising  since  malting  the  mort- 
gage, does  deem  liimself  in  such  danger. 

2.  Such  a  mortgag'^e,  if  a  witness,  miy  testify  as  to  whether  or  not  he 
did  deem  himself  in  danger  of  thus  losing  his  debt  or  a  part  thereof. 

Error  to  the  District  Court  of  Ottawa  County. 

On  the  twenty-eighth  day  of  October,  A.  D.  1878,  J.  B. 
Hart,  thedefendant  in  error,  commenced  an  action  of  replevin 
in  the  Court  of  Common  Plea.^  of  Ottawa  County,  Ohio, 
against  Elizabeth  Barrett,  the  plaintiff  in  error  and  one  John 
Mitchell,  to  recover  the  possession  of  a  steam  tug  owned  by 
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Elizabeth  Barrett,  and  upon  ^hich  she  had  given  a  mortgage 
to  Hart,  to  secore  the  payment  of  four  notes  amounting  to 
#750,  given  for  a  boiler  furnished  by  Hart  for  said  tug.  The 
notes  matured  on  the  twenty-fourth  day  of  Hay  in  each  year, 
•commencing  in  1878,  and  the  first  note  had  been  paid  at  ma-, 
turity.  None  of  the  other  notes  were  due  at  the  time  suit 
was  begun. 

It  was  provided  in  the  mortgage  that  the  mortgagor  was  to 
.  retain  the  possession  of  the  tuguntil  default  in  performing  the 
<M>nditions  set  fiSHh  in  the  mortgage,  one  of  which  was,  if 
Hart  should  "  at  any  time  deem  himself  in  danger  of  losing 
said  debt,  or  any  part  thereof,  by  delaying  the  cpUeo- 
tion  thereof  until  the  expiration  of  the  time  above  limited 
for  the  payment  thereof,"  then  Hart  might  take  pos* 
session. 

On  the  trial  itt  the  court  of  common  pleas  the  parties 
waived  a  jury  and  the  case  was  tried  by  the  court.  Hart  tes^ 
tified,  that  at  the  time  this  suit  was  commenced  the  tug  was 
lying  on  the  bar  in  Lake  Erie,  outside  of  the  government 
piers,  she  was  lying  on  her  side  isunk,  one  side  and  part  of  her 
pilot  house  was  out  of  water;  she  seemed  to  be  going  dowji ; 
she  was  on  a  sand  bar:  her  machinery  was  under  water  and 
damaging;  a  north-east  wind  would  have  been  d&ms^^iQg ;  ftt 
the  time  she  was  wrecked  I  do  not  know  what  she  was  used 
for;  while  she  lay  there  I  could  not  swear  as  to  the  condition 
of  her  hull,  as  it  was  under  water;  I  could  not  see  it;  at  the 
time  the  petition  was  filed  she  was  lying  outside  the  bar;  at 
that  time  there  was  nobody  trying  to  get  her  off,  but  there 
had  been;  I  came  from  Sandusky  that  day  on  the  morning 
train,  about  ten  o'clock,  to  Port  Clinton,  where  she  lay.  Then 
the  following  question  was  asked  the  witness  by  his  attor- 
ney, to  wit :  State  whether  or  not  at  the  time  you  com- 
menced this  suit  you  thought  yourself  in  danger  of  losing  the 
debt  secured  by  said  mortgage  or  any  part  of  it  if  you  longer 
delayed  collecting  it?  To  which  question  the  defendant, 
Elizabeth  Barrett,  then  and  there  objected,  on  the  ground  that 
the  witness  could  not  be  heard  to  testify  as  to  what  he  thought 
about  the  danger  of  losing  his  debt  or  a  part  of  it.  When  the 
plaintiff,  by  his  attorneys,  stated  to  the  court  that  they  expected 
the  witness  would  answer  that  at  that  time  he  thought  himself 
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in  danger  of  losing  said  debt,  or  at  least  A  part  thereof,  if  he 
longer  delayed  the  collection  thereof.  But  the  court  sustained 
said  objection  and  refused  to  allow  said  question  to  be  an- 
swered by  said  Hart,  to  all  of  which  ruling  the  plaintiff^  by 
his  attorney,  then  and  there  excepted. 

After  other  testimony,  judgment  was  given  for  Elizabeth 
Barrett  for  $1,600,  and  case  was  dismissed  as  to  Mitchell. 

The  district  court  reversed  the  judgment  of  the  common 
pleas  as  to  Elisabeth  Barrett,  on  the  ground  that  the  court  re- 
fused to  allow  Hart  to  answer  the  following  question,  to  wit: 
State  whether  or  not,  at  the  time  you  commenced  the  suit, 
you  thought  yourself  in  danger  of  losing  the  debt  secured  by 
mortgage,  or  any  part  of  it,  if  you  longer  delayed  collect- 
ing it? 

To  reverse  this  judgment  of  the  district  court,  reversing 
the  judgment  of  the  common  pleas,  Mrs  Barrett  has  filed  her 
petition  in  error  in  this  court. 

T.  L.  Mayen^  for  plaintiff  in  error. 

T.  J.  Marshally  for  defendant  in  error. 

FoLLBTT  J.  Did  the  district  court  err  in  reversing  the 
judgment  of  the  court  of  common  pleas?  This  depends  upon 
the  true  construction  to  be  given  to  the  condition  in  the  chat- 
tel mortgage  that,  ^'  if  the  said  party  of  the  second  part  shall 
at  any  time  deem  himself  in  danger  of  losing  said  debt  or  any 
part  thereof,  by  delaying  the  collection  thereof  until  the  ex- 
piration of  the  time  above  limited  for  the  payment  thereof," 
then  Hart  had  the  right  to  take  possession  of  the  tug;  and 
whether  or  not  Hart  was  a  proper  witness  to  testify,  that  at 
the  commencement  df  this  action  he  thought  himself  in  dan- 
ger of  losing  said  debt  or  a  part  thereof  if  he  longer  delayed 
the  collection  thereof. 

No  claim  is  made  that  the  expression,  '*  deem  hitnself  in 
danger,"  as  written  in  the  mortgage,  and  "  thought  yotirself  in 
danger,"  as  asked  in  the  question,  are  not  equivalent.  When 
jthe  question  was  asked,  Elizabeth  Barrett  objected  *' on  the 
ground  that  the  witness  could  not  be  heard  to  testify  as  to 
what  he  thought  about  the  danger  of  losing  his  debt  or  a  part 
of  it."  Testimony  was  given  that  the  tug  was  lying  on  her 
side  sunk  on  the  bar  in  lake  Erie  outside  the  government 
piers,  and  seemed  to  be  going  down,  that  the  machinery  was 
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under  water  and  being  damaged  thereby^  and  the  deck  planks 
were  sprang,  and  that  sh^  was  in  danger  of  going  to  pieces, 
and  that  there  was  no  one  trying  to  get  her  off. 

If  those  were  facts,  there  waa danger  of  losing  some  part  of 
the  property  mortgaged,  and  perhaps  danger  of  losing  some 
part  of  the  debt. 

The  condition  of  the  mortgage  is,  if  Hart  at  any  tiine  shall 
deem  himself  in  danger  of  losing  the  debt  or  any  part  thereof. 
Both  parties  have  agreed  that  the  state  of  Hart's  mind  shall 
have  something  to  do  in  determining  whether  or  not  he 
may  take  possession  of  the  property  before  the  claim  is  due. 
The.^1^  of  danger  are  not  made  the  condition;  but  that  Hart 
shall  deem  himself  in  danger. 

To  fulfill  this  condition.  Hart  cannot  simply  mxy  he  so 
thinks;  nor  can  he  act  from  malice  or  capriv;e.  Still  the  state 
of  his  mind  as  to  his  danger  of  loss,  is  the  determining  fact 
agreed  upon  to  decide  whether  or  not  he  has  a  right  to  take 
possession.  The  mortgagee  is  made  the  judge,  his  mind  is  to 
be  moved  to  a  certain  state,  his  judgment  is  to  arrive  at  a  cer- 
tain  conclusion,  and  his  mind  must  be  moved  by  fads — not 
opinions  on  questions  of  law — ^and  the  &cts  must  be  those 
arising  after  the  giving  of  the  mortgage. 

The  mortgagor  trusts  the  mind  of  the  mortgagee,  such  as 
that  mind  is,  whether  that  be  active,  clear,  strong  and  cor- 
rect, or  dull,  weak,  and  nearly  certain  to  go  wrong.  And  be- 
ing thus-trusted,  the  mortgagee  must  act  in  good  faith ;  and 
when  he  thus  acts  and  ^'  deems  himself  in  danger  of  losing 
said  debt  or  any  part  thereof,  by  delaying  the  collection 
thereof  until  the  expiration  of  the  time  above  limited  for  tbe 
payment  thereof,"  he  may  take  possession  of  the  property  in 
accordance  with  the  terms  of  the  mortgage. 

The  facts  of  danger  alone  cannot  determine  the  breach  of 
this  condition.  To  a  judge  or  jury  on  the  trial,  such  facts 
may  show  only  apparent,  and  not  real  danger,  and  yet  the 
mortgagee  deem  and  know  the  danger  real ;  or  to  such  judge 
or  jury  the  facts  may  show  real  danger,  and  the  mortgagee 
deem  and  know  the  danger  only  apparent. 

The  true  standard  must  be,  whether  or  not  the  morgagee, 
acting  in  goodfaith^  at  the  time  deems  himself  in  danger.  And 
the  mortgagee,  if  a  competent  witness  in  the  case,  may  testify 
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as  to  whether  or  not  he  then  deemed  himself  in  such  daoger. 
Then  the  grounds  of  such  thought  may  be  tested  to  ascertain 
whether  or  not  he  did  deem  himself  in  such  danger. 

In  Boy  y«  Ghnngs,  96  111.  SSI,  Chief  Justice  Dickey  reviews 
BaOey  v.  Oo^rey,  54  III.  507,  and  Lewis  y.  ITArcy,  71  111.  648, 
and  FkjvrUmg  v.  Cox,  77  111.  293,  and  Davenport  v.  Ledger,  80  111. 
574,  which  cases  seem  to  be  in  conflict,  and  says :  *'  All  these 
cases,  careAiUy  examined  and  properly  understood,  are  in 
strict  accord  with  each  other  in  so  far  as  they  relate  to  the 
construction  to  be  placed  upon  this  condition  as  to  the  right 
of  the  taking  possession  by  the  mortgagee.  If  Roy  should 
'feel  himself  unsafe  or  insecure,'  he. should  have  the  right  to 
take  possession. 

**  The  first  two  cases  referred  to  lay  down  the  law,  that  by 
the  stipulation  of  the  parties  the  mortgagee  is  made  the 
sole  judge  as  to  whether  the  contingency  has  or  has  not  hap- 
pened upon  which  he  is  authorized  to  take  possession ;  the 
latter  two  cases,  recognizing  the  same  proposition  that  he  is 
made  the  so!e  judge  of  the  happening  of  the  contingency, 
lay  down  Jbhe  rule,  that  in  judging  of  that  contingency  he 
must  act  in  good  faith  and  must  have  reasonable  grounds  to 
support  his  belief.  He  must  have  probable  cause  for  his  belief. 
As  was  said  in  Furlong  v.  Cox,  he  must  in  good  faith,  based 
upon  reasonable  grounds,  believe  there  was  danger;  and 
again,  that  he  must  have  ''  reasonable  grounds  to  suppose  there 
was  danger." 

And  five  to  two  of  the  judges  in  that  case  held  that,  "un- 
der a  clause  in  a  chattel  mortgage,  that  if  the  mortgagee  shall, 
at  any  time  before  tb^  debt  becomes  due,  ^  feel  himself  unsafe 
or  insecure,'  he  shall  have  the  right  to  judge  of  the  crisis  for 
himself,  subject  only  to  the  limitation  that  his  judgment  of 
insecurity  must  be  e!^ercised  in  good  faith,  upon  reasonable 
grounds  or  probable  cause." 

"2  This  rule  does  not  require  that  there  should  be  actual 
danger,  or  that  the  proofs  should  furnish  the  court  at  the  time 
of  the  trial,  with  reasonable  grounds  to  decide  that  there  was 
actual  danger,  but  it  will  be  sufficient  if  at  the  trial  it  ap- 
pears that  at  the  time  of  taking  possession,  there  was  apparent 
danger,  such  as  a.  reasonable  man  might  in  good  faith  act 
upon,  or  in  other  words,  there  should  be  reasonable  grounds 
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to  believe  there  was  danger,  or  that  the  mortgagee  did  not  act 
without  probable  cause." 

Scott  and  Shelden,  J.  J.,  dissenting  said  :  "  We  think  it 
enough  that  the  mortgagee  felt  himself  insecure,  and  that  it 
is  not  necessary  that  in  addition  thereto  there  should  have 
been  probable  cause  for  feeling  himself  insecure. 

The  Supreme  Court  of  Wisconsin  in  Huebner  v.  KoAhe^  42 
Wis.  S19,  and  in  Oine  v.  lAhby,  46  Wis.  123,  held  that  '^A 
clause  in  a  chattel  mortgage,  providing  that  if  the  mortgagee 
shall  at  any  time  deem  himself  insecure,  he  may  take  posses- 
sion of  and  sell  the  property,  vests  in  him  an  absolute  discre- 
tion ;  and  his  right  does  not  depend  upon  his  having  reason- 
able ground  for  deaming  himself  insecure."  And  in  Evam  v. 
Qtohaviy  50  Wis.  450,  the  same  court  went  fully  as  far. 

In  Huggans  v.  Fnfefy  1  Lans  (N.  Y.)  276,  the  Supreme  Court 
of  New  York  seem  to  recogniae  the  same  principles,  and  bold 
that  the  mortgagee's  **  testimony  was  competent  upon  the 
question,  whether  he  '  deemed  himself  unsafe '  to  allow  the 
property  to  remain  in  mortgagor's  possession." 

And  in  Smith  v.  /M,  1  Hun.  516,  the  Supreme  Co|irt  of  New 
York,  say  :  '*  The  mortgage  provided  that  in  case  of  default 
in  payment,  or  in  case  the  mortgagees  should  at  any  time 
deem  themselves  unsafe,  they  might  take  poeses&ion  of 
the  property  and  sell  the  same ;  hMy  (hat  this  provision 
was  for  the  benefit  of  the  mortgagees,  and  authorised  them  to 
take  possession  when,  in  their  judgment,  they  deemed  it 
beet  for  the  safety  of  their  demands  so  to  do^  and  that  no 
pvoof  was  required  to  show  that  they  considered  themselves 
unsi^fBi,  as  the  legal  presumption  would  be  that  such  was  the 
Uciy  when  puesession  was  taken  before  the  mortgage  was 
due." 

See  also  section  481,  and  cases  cited,  of  Jones  on  Chattel 
Mortgages. 

We  cannot  agree  with  those  who  hold  that  the  mortgagee 
has  an  *'  absolute  discretion,"  and  may  act  from  the  mere  dic- 
tates of  his  own  will ;  nor  can  we  agree  with  those  who  hold 
that  the  mortgagee  can  act  only  on  grounds  that  he  can  show 
to  a  court  are  reasonable. 

The  mortgagee  should  act  in  good  fadthy  and  his  mind  and 
judgment  should    be  controlled  by  facts    arising  after  tne 
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making  of  the  mortgage,  and  in  regard  to  the  condition  of 
the  property  mortgaged. 

Judgment  of  the  diatriel  court 
[To  appear  in  39  Ohio  St.]  is  affirmed. 


SALS  BT  BZBOVTOB  OB  ADinBIBTBATOB-LIBVS-OOlEFBBSATIOV. 
{OhU>  JSk^eme  Oowri.     Marob  4, 1884.) 

Stone  v.  Stbono,  adm'b  bt  al. 

HeUL .'  1.  In  prooeedlni^s  by  an  ezeoator  or  administrator  for  the  sale  of 
real  estate  to  pay  debts,  where  the  same  is  enonmbered  by  mort- 
gages or  other  liens,  the  coart  is  to  settle  the  priorities  among  lien- 
holders  and  order  a  sale  free  from  such  liens. 

%  When  such  prooeedings  are  in  the  probate  court,  it  is  not  authorised 
to  make  an  order  to  sell  the  same  subject  to  the  mortgage  or  other 
liens. 

8.  Where  proceedings  for  such  sale  are  properly  instituted,  the  executor 
or  administrator  under  section  6165  Revised  Statutes,  is  entitled  to 
compensation  and  charges  for  malcing  the  sale,  to  bejlrstpaiid,  before 
applying  tbe  proceeds  to  mortgage  or  other  liens. 

i.  Such  compensation  is  to  l>e  computed  by  the  per  centum  authorised 
by  section  6188,  on  the  money  arising  from  such  sale  to  be  adminis- 
tered. 

6.  If  a  mortgagee,  whose  lien  is  fixed  by  the  court,  becomes  the  purchaser 
at  such  sale,  the  executor  or  administrator  is  not  entitled  to  a  per 
centum  compensation  on  that  part  of  the  purchase  money  applicable 
to  tbe  satisfaction  of  his  mortgage. 

6.  Sections  6165  and  6188  should  be  construed  together  In  determining 

the  percentum  compensation  for  tbe  sale  of  real  estate,  and  it  is'  to 
be  computed  on  the  aggregate  amount  arising  from  both  real  and 
personal  estate,  as  graduated  by  section  6188,  and  not  on  each  sepa- 
rately. Hence  it  is  error  where  there  are  personal  assets  collected,  to 
graduate  the  compensation  on  the  proceeds  of  the  real  estate  without 
regard  to  the  amount  of  personal  estate. 

7.  In  graduating  the  per  centum  compensation  the  higher  rate  prescribed 

in  section  6188  should  be  first  applied  to  the  personal  estate. 

Erbob  to  the  District  Court  of  Hardin  County. 

Strong,  as  administrator  of  John  D.  King,  upon  a  peti- 
tion in  the  probate  court,  and  upon  a  showing  that  it  was 
necessary,  obtained  an  order  for  the  sale  of  decedent's  real 
estate  to  pay  debts.  It  was  alleged  that  the  debts  were  about 
$6,000,  that  the  costs  and  expenses  of  administration  would  be 
about  1360,  and  that  the  personal  assets  would  not  exceed 
$4,000.  The  land  was  encumbered  by  mortgage  and  judgment 
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liens,  the  boldeis  of  which  were  defendants  in  the  following 
order :  First,  a  mortgage,  part  due,  to  plaintiff  in  error ;  sec- 
ond, a  judgment  lien  to  Mrs.  King,  and  third,  a  secondi  mort- 
gage, also  part  due,  to  plaintiff  in  error;  in  all  the  liens 
amounted  to  about  $4,400.  Upon  this  order  of  sale  the  land 
was  sold  for  $4,125,  which  was  not  sufficient  to  pay  liens 
thereon,  aside  from  the  cost  of  sale  and  any  compensation,  to 
the  administrator. 

The  sale  was  made  to  the  plaintiff  in  error,  the  holder  of  the 
first  and  third  liens,  and  the  controversy  arises  upon  the 
order  of  distribution,  which  is  as  follows : 

1.  To  paytnent  of  costs $  28.64 

2.  To  the  administrator,  his  commissions 

on  the  amount  for  which  the  land 

sold,  $4,125,  computed  at  m  peic  cent 

on  first  $1,000,  and  four  per  cent,  on  the 

reeidvs 186  00 

8.  To  apply«on  the  first  mortgage  to  the 

phiintiff  in  error 2,609  86 

4.  To  payment  of  judgment  to  Sarah  B. 

King,  second  lien 1,059  95 

Less   her   proportionate  share  of  'the 

above  commission 53  38 

1,006  67 

^.  To  apply  on  second  mortgage  to  plaintiff 

in  error;  being  third  lien 294  94 


$4,125  00 
This  left  a  balance  due  plaintiff  in  error,  on  her  second 
mortgage  of  $429.17  unsatisfied.  On  the  hearing  of  the  case,  it 
appeared  that  the  personal  assets  would  not  exceed  $1,700, 
and  that  the  estate  was  insolvent,  and  if  the  real  estate  had 
sold  at  its  appraisement,  the  liens  would  have  been  paid  in 
full,  and  there  would  have  been  a  surplus  to  be  used  in  pay- 
ment of  debts. 
The  plaintiff  in  error  excepted  to  thi?  order : 
1.  Because  the  administrator  could  not  sell  the  fee,  but 
must  resort  to  the  equity  of  redemption  to  pay  debts,  and 
therefore  could  only  charge  commissions  on  the  surplus  aris- 
ing from  the  sale,  after  payment  of  prior  liens. 


252  Ohio  Law  Journal. 


2.  That  by  proceedings  to  sell,  the  administrator  could  not 
acquire  a  lien  for  commissions  and  expenses  for  making  the^ 
sale  to  the  prejudice  of  existing  liens. 

3.  That  as  plaintiff  in  error  was  the  purchaser,  the  amount 
coming  to  her  on  her  mortgages  was  not  '*  money  arising  on 
the  sale'*  to  be  administered,  and  therefore  did  not  come 
within  the  statute  allowing  a  per  centum. compensation. 

4  The  court  erred  in  allowing  commissions  on  the  purchase 
money  at  the  highest  rate  fixed  by  statute,  disregarding  the 
amount  of  personal  estate  in  graduating  the  amount. 

StiUings  &  Allen,  for  plaintiff  in  error. 

Strong  &  Strong,  for  defendant  in  error. 

Johnson,  C.  J.  1.  As  to  the  right  of  the  ^ministrator  to 
sell  the  mortgaged  premises  in  fee  in  order  to  reach  the  value 
of  the  equity  of  redemption,  where  the  same  is  needed  Uy  pay 
debts. 

The  statute  expressly  authorizes  such  a  sale  and  provides 
for  adjusting  prior  liens,  whether  by  mortgage  or  otherwise. 
The  residue,  after  satisfying  such  liens,  become  assets  in  the 
administrator's  hands. 

The  power  not  only  is  conferred  but  a  duty  is  imposed  to 
reach  the  interest  of  the  decedent  in  lands,  whether  that  in- 
terest be  of  a  legal  or  equitable  nature. 

The  administrator  is  the  trustee  in  that  behalf  for  the  unse- 
cured creditors  and  if  he  neglects  to  perform  his^uty,  a  court 
of  equity  will  intervene  at  the  instance  of  creditors,  for  tlie 
purpose  of  reaching  such  assets.  McDonald  v.  Aien,  1.  Ohio  St. 
293. 

The  statute  does  not  confer  upon  the  probate  court  the 
power  to  sell  the  land  subject  to  existing  liens. 

The  provisions  of  this  statute  as  to  the  estate  subject  to  sale 
(Rev.  Stats.  6139),  who  are  the  proper  parties  to  the  proceed- 
ing including  in  terms  mortgagees  and  other  lien-holders  (Rev. 
Stats.  6142),  making  it  the  duty  of  the  court  to  determine 
priorities  (Rev.  Stats.  6145  to  6148),  requiring  an  appraise- 
ment of  the  land  at  its  true  value  in  money  (Rev.  Stats. 
6155),  requiring  a  sale  at  not  less  than  two-thirds  of  ^uch 
appraisement  if  improved,  or  one-half  if  unimproved  (Rev. 
Stats.  6160),  providing  for  a  deed  to  the  purchaser  which  will 
vest  the  title  in  him  in  like  manner  as  if  conveyed  by  de- 
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ceased  in  his  life-time  (Rev.  Stats.  61jS3),  and  requiring  the 
payment  of  all  mortgage  or  other  liens  according  to  their  pri- 
orities as  well  as  costs,  expenses,  and  compensation  for  making 
the  sale  (Rev.  Stats.  6165),  preclude  the  idea  of  a  sale  of  a  mere 
equity  of  redemption. 

In  Baifd  y.  Kvrtkmd^  8  Ohio  21,  and  Seymour  v.  Kmgy  11 
Ohio  342,  and  other  cases,  it  was  settled  thatrthis  could  not  be 
done  on  execution  because  the  law  required  an  appraisement 
of  the  fee  at  its  value  in  money,  and  a  sale  of  that  at  two- 
thirds  of  the  appraisement. 

For  like  reason,  if  for  no  other,  the  same  is  true  here.  But 
it  is  obvious,  there  is,  if  anything,  a  stronger  Reason,  and  that 
is,  that  a  pale  of  the  fee  is  of  more  advantage  to  the  estate, 
while  at  the  same  time  it  fully  protects  the  lien-holders. 

2.  Can  the  executor  or  administrator  acquire  a  lien  on  the 
purchase  money  prior  to  that  of  a  mortgagee  ? 

Revised  Statutes,  6165  provides  for  the  application  of  the 
money  arising  ^rom  the  sale  of  real  estate  to  pay  debts  of 
decedent,  as  follows : 

"  Fint.  To  discharge  the  costs  and  expenses  of  the  sale, 
and  the  per  centum  and  charges  of  the  executor  or  adminis- 
trator thereon,  for  his  administration  of  the  same."  If, 
therefore,  a  case  is  made  which  authorizes  such  sale,  the 
statute  controls  the  matter,  and  gives  such  priority. 
We  must  not  be  understood  as  holding  that  such  a  pro- 
ceeding can  be  prosecuted  by  the  personal  representative 
for  the  mere  purpose  of  earning  commissions,  where  the  proba- 
bility is  that  the  land  will  not  pay  the  lien.  In  the  case  at  bar 
the  property  was  appraised  at  $6,000.  Had  it  sold  for  that 
amount,  it  would  have  realized  about  $1,500  to  the  estate  after 
satisfying  all  prior  liens.  Apparently,  therefore,  it  was  for 
the  interest  of  the  estate,  with  no  detriment  to  the  lien-holders 
to  have  it  sold,  and  we  do  not  hesitate  to  say  that  the  adminis- 
trator would  have  failed  in  his  duty  had  he  neglected  to  reach 
this  interest,  where  there  was  an  admitted  necessity  for  so 
doing.  If  he  acted  in  good  faith,  and  it  is  not  pretended  but 
he  did,  there  is  no  good  reason  why  he  should  not  be  compen- 
sated a^  the  statute  directs. 

But  it  is  claimed  that  this  compensation  should  fall  on  the 
personal  estate,  when  the  liens  are  not  satisfied.    We  do  not 
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asB^t  to  this  view.  Every  lien-holder  holds  the  same  sub- 
ject to  the  costs  and  expenses  of  enforcing  the  same.  Where 
the  property  is  insufficient  tp  pay  in  full,  the  mortgagees 
share  is  so  much  the  less.  These  costs  and  expenses  are  to  be 
first  paid.  If  there  is  not  sufficient  to  pay  them  and  his  lien 
in  full,  his  unsatisfied  claim  remains  as  a  debt  of  the  mortgagor 
or  judgment  debtor. 

He  acquired  his  lien  subject  to  the  provisions  of  the  statute 
authorizing  such  a  sale.  The  same  result  would  follow  if  the 
mortgagee  had  been  foreclosing  his  own  mortgage,  the  costs 
and  expenses  of  making  the  sale  must  first  be  paid,  including 
poundage,  if  he  is  not  the  purchaser,  although  the  residue  is 
insufficient  to  pay  his  lien.  Indeed  this  is  but  the  ap- 
plication of  a  familiar  rule  in  equity,  that  a  trust  fund  is 
chargeable  with  all  the  necessary  expenses  of  administer- 
ing it. 

3.  Can  he  charge  a  per  centum  on  the  amount  of  the  pur- 
chase money  going  to  a  lien-holder  who  is  the  purchaser  ?  We 
think  not.  His  per  centum  is  to  be  computed  on  '^  .re  money 
arising  from  the  «a&,"  for,  "  his  administration  of  ike  same" 

Where  no  money  arises  to  be  administered,  there  is  nothing 
on  which  to  compute  commissions. 

This  per  centage  was  intended  tocompensate  for  the  trouble 
and  responsibility  of  collecting  and  paying  out  the  money. 
Longtoorth  v.  PiaU,  27  Ohio  St.  183. 

Here  the  mortgagee  is  the  purchaser,  and  so  far  as  the  pur- 
chase money  was  applicable  to  his  liens,  it  operated  as  a  satis- 
faction of  his  mortgages.  As  there  was  a  judgment  prior  to 
her  second  mortgage,  it,  as  well  as  the  costs,  expenses  and 
compensation  should  be  first  paid,  and  the  balance  should  be 
applied  on  the  second  mortgage  of  the  plaintiff  in  error. 

Whatever  deficiency  there  is  must  fall  on  the  junior  lien- 
holder.  The  court,  therefore,  erred  in  taxing  Mrs.  King  with 
A  pro  raia  share  of  the  commissions.  They  also  erred  in  com- 
puting a  per  centum  commission  on  the  amount  of  the  pur- 
chase money  to  be  applied  on  the  mortgages  to  plaintiff  in 
error. 

4.  Again,  we  think  the  court  erred  in  computing  com- 
missions on  the  amount  for  which  the  land  sold,  to  wit,  six 
per  centum  on  the  first  thousand  dollars,  and  four  per  centum 
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on  the  balance,  as  gra;duated  by  Revised  Statutes  6188,  with- 
out any  regard  to  the  amount  of  the  personal  estate  col- 
lected and  accounted  for. 

Section  6166  does  not  specify  the  amount  of  commissions, 
nor  the  rate  for  fixing  them.  This  i3  prescribed  by  6188,  and 
governs  as  to  both  real  and  personal  estates  taken  together. 

This  latter  section  provides  as  full  compensation  for  ordi- 
nary services,  by  commissions  on  the  amount  of  the  per- 
sonal estate  collected  aud  accounted  for,  and  an  the  proceeds  of 
real  eeUUe  sold,  as  follows:  For  the  first  $1,000,  at  the  rate 
of  six  per  centum ;  for  all  above  that  sum,  and  not  exceeding 
$6,000,  at  the  rate  of  four  per  centum ;  and  for  all  above  $6,000, 
at  the  rate  of  tWo  per  centum."  It  further  provides 
for  a  just  and  reasonable  allowance  for  actual  and  necessary 
expenses  and  for  extraordinary  services. 

Thj^se  sections  should  be  construed  together.  The  aggre- 
gate amounts  from  personal  and  real  estate,  should  form  the 
basis  of  the  graduated  rate  per  centum  of  commission.  They 
do  not  warrant  a  graduation  on  each  separately,  and  giving 
the  highest  rates  on  each. 

Neither  do  they  authorize  the  higher  rates  against  the  real 
estate  encumbered  by  liens,  at  the  expense  of  such  liens,  where 
there  are  personal  assets.  The  personal  assets  are  liable  for 
the  payment  of  costs,  expenses,  and  compensation  for  admin- 
istering the  same,  and  this  burden  cannot  be  shifted  to  the 
real  estate.  It  is  the  primary  fund  for  the  payment  of  these 
charges,  as  well  as  of  debts. 

Assuming,  as  the  record  shows,  that  there  was  about  $1)700 
of  personal  assets,  they  are  properly  chargeable  with  thehigher 
rate,  and  the  amount  necessary  to  be  paid,  to  pay  the  costs 
and  Mrs.  King's  judgment  being  the  money  realized  on  the 
sale,  to  be  administered  being  less  than  $6,000  in  the  ag<yre- 
gate,  should  have  been  at  four  per  centum. 

6.  The  record  shows  that  no  money  was  actually  paid  on  the 
King  judgment,  but  she  accepted,  in  lieu  of  money,  the  pur- 
chaser's note,  add  mortgage  on  the  land.  This  was  a  side  ar- 
rangement by  which  her  debt  against  the  estate  was  thus 
paid,  with  the  assent  of  the  administrator.  It  was  equivalent 
to  his  receiving  the  amount,  paying  it  to  her  in  satisfaction 
of  the  judgment,  and  a  loan  by  Mrs.  King  to  the  purchaser. 
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It  was  in  lieu  of  the  distribation  made  by  the  court  to  pay 
this  judgmeDt,  and  was,  we  think,  part  of  the  proceeds  of  the 
sale  adxmuistered  upon  by  the  administrator. 

Judgment  revened  and  ccnue 
[To  appear  in  89  Ohio  St.]  remanded. 


PUBADDTO-WHSV  7AILIFBS  TO  ATBB  SZIsmOB  07  OOBPOEATIOV 

WAITXD-AOTIOV  TO  TOaSOLOIB  XOXTOAeB -SBOITBnre  SOTB 

VO  BAB  TO  AOTIOB  70B  PBB80BAL  JTOOMBBT. 

{Ohio  Supreme  Oouri  Oomimiaeion.    February  96,  1884.). 

Spbnce  d.  Insurance  Company^ 

1.  Where  a  corporation  in  its  petition  made  no  averment  of  its  corpo- 
rate existence  and  no  objection  was  made  by  answer  or  otherwise 
nutil  after  Judgment  the  defect  was  waived. 

%  The  pendeacy  of  an  action  #n  a  promissory  note  secored  by  mortgage, 
to  have  the  amooat  due  on  the  note  found,  and  for  a  decree  for  the 
sale  of  the  property  descri]Ml  in  the.  mortgage,  but  in  which  no 
personal  Judgment  was  demanded,  is  not  a  bar  to  imother  action 
upon.the  note  against  the  maker  for  a  personal  Judgment. 

Error  to  the  District  Court  of  Hamilton  County. 

The  defendant  in  error,  the  Union  Central  Life  Insurance 
Company,  commenced  an  action  in  the  Court  of  Common 
i^leas  of  Clarke  County,  against  the  plaintiff  in  error,  George 
Spence  and  his  wife,  upon  a  promissory  note  secured  by  a 
mortgage  of  lands,  in  which  the  relief  demanded  was  a  find- 
ing of  the  amount  due  on  the  promissory  note  and  a  decree 
for  the  sale  of  the  prcf^erty  described  in  the  mortgage  to  pay 
tha  amount  due  on  the  note.  There  were  no  avements  in  the 
petition  of  a  cause  of  action  on  the  note  for  a  personal  judg- 
ment, nor  was  such  judgment  prayed  for. 

While  this  action  was  pending,  the  Insurance  Company 
commenced  «n  action  in  the  Superior  Court  of  Cincinnati 
against  Bpence,  in  which  it  demanded  a  personal  judgment 
against  him  upon  the  promissory  note. 

The  petition  in  the  superior  court  did  not  allege  the  cor- 
porate existence  of  the  insurance  company,  the  plaintiff,  and 
no  objection  to  the  form  or  sufficiency  of  the  petition  was 
made  until  judgment  had  been  given  for  the  plaintiff.    The 
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defendant  in  the  superior  oonrt  answered  the  pendency  of  the 
action  in  Clarke  county. 

On  the  case  as  above  stated,  the  superior  court  gave  judg- 
ment for  the  plaintiff,  and  this  judgment  was  affirmed  by  the 
district  court. 

J.  Ju  JbndEan,  for  plaintiff  in  error. 

Ram&ey  &  MatthewB,  and  Edward  Bartonj  for  defendant  in 
error. 

McCattlxYi  J.  The  plaintiff  in  error,  after  the  trial  of  his 
case  in  the  court  below,  and  without  making  any  defense  there 
that  the  corporate  existence  of  the  defendant  in  error  was  not 
averred  in  ite  petition,  now  insists  that  the  judgment  should 
be  reversed  for  want  of  this  aveiinent. 

The  averment  while  it  waa  neoeesary,  was  waived  by  going 
to  trial  without  objection,  and  was  supplied  by  the  allegation 
in  the  answer  that  the  defendant  below  contracted  with  the 
plaintiff  in  its  corpor&te  mame.  AfiftA  v.  Sewing  Maehins  Cb., 
26  Ohio  St.  562 ;  Rev.  Stot.  §  6064. 

At  common  law  three  actions  could  be  maintained  concur- 
rently upon  a  debt  secured  by  mortgage,  an  action  to  fore- 
doee,  a  peieonal  action  on  the  debt  and  an  action  in  ejectment 
to  recover  possession -of  the  mortgaged  property.  Du/nMey  v. 
Van  Burrnij  3  Johns.  Ch.  380;  Ddah^  v.  Olmmt,  3  HL  201 ; 
JMyn  V.  MSagpafagh,  27  Mich.  517;  2  Dan.  Ch.  Pr.  816. 

The  section  of  the  code— Revised  Statutes,  section  6021— 
which  provides  that  in  an  action  to  foreoloea  a  mortgage  a 
personal  judgment  may  be  asked  for,  recognises  the  right  to 
unite  two  of  these  actions,  a  right  which  existed  without 
this  provision^  In  an  action  for  a  for^losure  and  for  a  per- 
0onal  judgment  the  plaintiff  may  have  both  forms  of  judg- 
ment at  the  same  time. 

This  section  of  the  code  does  not  require  the  two  remedies  to 
be  demanded  in  the  same  action  ;  it  is  on]y  permissive.  Sep- 
arate actions  may  therefore,  be  maintained,  one  to  foreclose 
and  the  other  for  a  persobal  judgment  in  the  same  court,  at 
the  same  time.  If  they  may  be  maintained  in  tbe  same  conrt  at 
the  same  time,  aud  judgment  in  one  action  is  no  defense  in 
the  other,  then  the  same  consequence  follows  if  tbe  dlfi^ent 
aettons  are  id  different  courts.  Tbe  two  actions  are  onentially 
different ;  one  exbauM  the  mortgage  seoarity,  the  other  affords 
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a  peraonal  remedy;  one  may.be  maintained  without  per- 
sonal service  and  the  other  may  not.  From  this  fact  alone 
both  actions  at  the  same  time  in  different  conrts  may  be 
necessary  to  famish  a  complete  remedy. 

It  is  arged  by  counsel  for  plaintiff  in  error  that  the  second 
suit  was  not  necessary,  and  therefore  could  not  be  maintained. 
The  reason  why  a  second  action  can  not  be  maintained  for 
same  cause  at  sanre  time  is,  that  it  is  not  necessary.  This,  how- 
ever, is  where  the  object  sought  in  both  cases  is  the  same.  The 
actions  here  were  for  different  purposes  and  different  relief. 
In  a  case  situated  as  this  one  was  the  only  way  in  which  it 
could  be  shown  that  the  second  suit  was  not  necessary,  would 
be  to  show  that  the  cause  of  action  alleged  in  the  second  suit 
by  reason  of  the  proceedings  had  in  the  first  suit,  had  been 
satisfied  or  a  state  of  fact  equivalent  to  a  satisfaction.  The 
pendency  only  of  another  action  for  the  same  cause  was 
not  enough.  In  this  case  the.  pendency  only  of  the  suit 
on  the  mortgage  security  of  the  debt  was  pleaded  as  a 
defense. 

[To  appear  in  40  Ohio  St.]  Judgment  nffirmed. 


BSQUXST— OOnTBIFOTIOV  07— WEST  BBCOUS  ABSOLtlTB. 

(Ohio  8^ipr€me  Oowrt  OommiMUm,    February  19«  18S4.) 
HaNES   V.   MUNOER. 

A  testator  derised  certain  laads  to  his  son,  providing  in  his  will  that  the 
lands  should  be  taken  at  a  certain  price  to  be  paid  by  the  devisee,  in 
eqnal  portions,  to  his  five  children  and  K.,  his  granddaughter,  in  foor 
equal  installments,  the  bequests  to  be  secured  by  the  devisee  by  a 
mortgage  on  the  lands,  and  providing  further:  *'That  the  share  of 
my  granddaughter,  lAura  Jane  Karch,  shall  be  held  by  my  son  John, 
free  from  interesty  until  her  arrival  at  the  age  of  twenty-one  years,'* 
*  *  *  at  which  time  it  is  my  wiU,  if  said  Laura  should  not  be 
living,  that  her  share  be  equally  divided  among  aU  my  children 
aforesaid.'* 

The  devisee  accepted  the  lands  in  pursuance  of  the  devise  to  him,  and 
said  Laura  lived  to  the  age  of  twenty-two  years. 

Hdd  :  That  the  bequest  to  her  became  absolute  when  she  attained  the 
age  of  twenty -one  years,  and  the  same  could  be  recovered  by  the  ad- 
ministrator of  h%r  estate. 

Ebbor  to  the  District  Court  of  Greene  County. 


Ohio  Law  Journal.  269 

The  defendant  in  error,  as  administrator  apon  the  estate  of 
Lanra  Jane  Karch,  brought  his  action  in  the  court  of  common 
pleas  of  Greene  county,  against,  the  plaintiff  in  error,  John 
Hanes,  to  recover  the  share  of  said  Laura  of  the  estate  of  one 
Adam  Hanes  under  his  will.  The  parts  of  the  will  upon 
which  the  question  arises  are  as  follows  : 

"Item  1.  I  give  and  devise  to  my  son,  John  Hanes,  the 
farm  on  which  I  now  reside,  containing  about  one  hundred 
and  ninety-one  acres,  on  conditions  following,  viz :  The  same 
to  be  taken  by  him  at  $80  per  acre,  amounting  in  the  aggre- 
gate to  $15,280,  and  to  be  paid  and  accounted  for  by  him  to  my 
children,  Samuel  B.  Hanes,  said  John  Hanes,  Luther  Hanes, 
Lucretia  Tice,  Mary  J.  Hanes,  and  my  granddaughter,  Laura 
Jane  Karch,  in  equal  portions,  as  follows,  viz :  To  be  paid 
one-fourth  cash  in  hand,  one-fourth  in  one  year,  and  one- 
fourth  in  two  years,  and  the  residue  in  three  years,  deferred 
payments  to  bear  interest  from  probate  of  this  will  and  to  be 
secured  by  mortgage  on  said  land,  and  as  payments  are  made 
each  payment  to  be  divided  equally  among  my  said  children 
and  granddaughter,  my  said  son  John  having  his  equal  por- 
tion with  the  rest. 

"  Provided,  however,  that  the  share  of  my  granddaughter, 
Laura  Jane  Karch,  shall  be  held  by  son  John,  free  from  inter- 
est until  her  arrival  at  the  the  age  of  twenty-one  years,  and  in 
the  event  of  her  death  before  such  time,  then  until  such  time 
as  she  would  have  been  twenty-one  years  of  age  if  living,  also 
free  of  interest,  at  which  time  it  is  my  will,  if  said  Laura 
should  not  be  living,  that  hep  share  be  equally  divided  among 
all  my  children  aforesaid. 

"  Item  2.  It  is  my  will  that  all  my  personal  property  of 
every  description  be  disposed  of  as  follows,  viz:  The  same  to 
be  appraised  by  three  competent,  judicious  freeholders  of  the 
county  and  sold  at  public  auction  according  to  law  on  nine 
months'  credit,  and  the  proceeds  of  said  sale,  after  the  pay- 
ment of  my  just  debts  and  funeral  expenses,  to  be  equally  di- 
vided between  my  said  children  and  granddaughter,  my  son 
John,  however,  retaining  the  share  of  my  said  granddaughter, 
free  of  interest,  until  her  arrival  at  the  age  of  twenty 
years,  and  in  the  event  of  her  death  before  that  time,  then 
until  she  would  have  been  twenty  years  of  age  if  living,  also 
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free  of  interest,  Id  which  latter  event  her  ehare  to  be  eqaally 
divided  between  my  said  children." 

The  case  shows  that  John  Hanes  accepted  the  lands  in  pur- 
suance of  the  devise,  and  paid  to  each  of  the  legatees  the 
amount  provided  by  the  will,  except  Laura  Jane  Karch,  and 
that  he  never  paid  her  any  part  of  her  legacy,  and  never  se* 
cured  the  payment  of.jt  by  mortgage  as  required  by  the  will, 
and  that  she  lived  past  the  age-.of  twenty-two  years. 

T'he  common  pleas  gave  judgment  for  the  plaintiff  below, 
which  judgment  was  aflBirmed  by  the  district  court. 

Gateh  &  WUmu  and  LMe  &  Shearer^  for  plaintiff  in  error. 

E.  JET.  Munger,  for  defendant  in  error. 

McCauley,  J.  It  is  claimed  by  plaintiff  in  error  that  the  lands 
of  Adam  Hanes  descended  to  his  heirs  at  his  death,  subject  to  be 
divested  by  a  compliance  by  John  Hanes,  his  son,  with  the  pro- 
visions of  the  will  of  his  father,  by  accepting  the  devise  to  him 
and  complying  with  the  conditions  on  whfch  the  land  was  de- 
vised. And  that  while  he  accepted  the  devise  he  never  gave 
the  mortgage  security  required  by  the  will  to  Laura  Jane 
Karch,  and  that  therefore  her  inheritance  in  the  lands  never 
revested  in  John.  The  construction  of  the  will  contended  for 
cannot  be  the  true  one.  The  will,  so  far  as  it  required  security 
for  the  bequest  to  Laura,  was  self-executing,  dependent  only 
upon  the  condition  that  John  should  accept  thd  devise.  He 
did  accept,  and  the  will  itself  furnished  the  security  upon 
which  alone  it  is  claimed  the  devise  could  be  effective.  A 
mortgage  was  not  necessary.  The  plaintiff  could  have  main- 
tained an  action  personally  against  John  Hanes  for  the  amount 
of  the  bequest  to  Laura  Jane  Karch,  or  oould  have  proceeded 
to  enforce  it  as  a  lien  upon  the  lands  devised.  The  interest  <tf 
Laura  Jane  Karch  in  the  estate  of  her  grandfather  under  his 
will  was  one-sixth  part  of  it  as  a  bequest  in  money,  subject 
only  to  the  condition  that  John  Haines  should  accept  the 
lands  of  the  testator  on  the  terms  provided  in  the  will.  That 
he  did  so  accept  is  abundantly  shown.  A  bequest  secured  by 
a  charge  upon  lands  is  not  an  estate  or  interest  in  lands,  so 
that  the  interest  that  went  to  her  under  the  will  was  such 
a  demand  or  right  as  passed  to  her  administrator  at  her 
death. 

[To  appear  in  40  Ohio  St.]  Judgment  a^fbrwed 
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RATvn  or  iBAVB-DWSLCnrckHoim  nrssABur  nou  veal 

VTATB. 

{OMogk^remeOmrL    Mmroh  4, 1884.) 

Long  v.  Whitb. 

Tbe  statate  of  flmadi  omnnot  defMt  reooTory  of  purahaae  money  on  a 
Torbal  oontnust  fbr  Mde  of  a  dwelling  house  then  annexed  to  real 
estate,  bat  to  be  aevered  f rom-^iolzeehold  and  delivered  on  roUera, 
alter  the  aame  haa  been  so  aevered  and  delivered  in  aooordanoe  with 
tbe  oontraot. 

Bbbob  to  the  District  Court  of  Geauga  County. 

DurfeeA  Stevenson^  for  plaintiff  in  error. 

D.  W.  danfidd  and  N.  H.  BoHuridc,  fbr  defendant  in  error. 

Bt  thb  CouftT.  In  thJB  court  of  common  pleas  it  was 
averred  that,  in  March,  1878,  White  entered  into  a  veroal 
agreement  with  Benjamin  Long  '*  to  sell  and  deliver  to  him  a 
Hwelling-house  ihen  standing  upon  the  premises  of  White, 
aitnate  in  Middlefield,  Geauga  county,  Ohio;  White  agreed 
to  deliver,  standing  upon  blocks  in.  his  yard,  on  or  before  the 
sixth  day  of  October  then  next;  Long  agreed  to- receive  the 
same,  and  to  pay  therefor  tl75  in  cash,  or  apply  the  same  on 
a  certain  note  then  held  by  Long  against  White.  On-or  be- 
fore the  day  agreed  upon,  White  did  deliver  the  house  on 
blocks  in  his  yard,  and  in  all  respects  performed  the  condi- 
tions of  the  agreement ;  in  May,  1878,  Long  died;  the  clainiy 
duly  verified,  was  presented  to  the  executor  and  was  rejected; 
White  requested  the  executor  to  indorse  the  $175  on  the  note 
and  the  request  was  refused,  and  judgment  was  asked.  In  a 
second  cause  of  action  the  same  facts  were  averred,  aud  tl75 
damages  claimed. 

The  executor  answered  that  the  contract  was  verbal,  and 
that  when  made  the  dwelling-hoube  was  standing  upon  tbe 
premises,  erected  upon  permanent  walLs  and  rested  thereon, 
upon  a  solid  and  strong  foundation,  and  was  permanently 
affixed  to  the  premises,  and  constituted  a  part  of  the  realty, 
tenements  and  appurtenances  of  said  premises,  and  no  part 
of  agreement  was  in  writing  and  signed  by  either  party. 

To  this  answer  White  demurred,  and  the  court  sustained 
the  demurrer  ;*to  which  ruling  the  executor  excopted.  On 
error,  the  district  court  sustained  said  ruling ;  and  the  case  is 
here  asking  to  reverse  the  judgment  of  the  district  court. 


Ohio  Law  Journal. 


The  only  question  presented  is,  does  the  statute  of  fraada 
prevent  recovery  ? 

In  applying  the  statute  of  frauds,  buildings  are  not  classed 
with  forest  trees,  but  with  growing  crops,  nursery  trees,  and 
fixtures  attached  to  realty.  And  buildings  are  held  realty  or 
personalty,  accoi ding  to  the  intentions  of  the  parties.  And 
i?hen  the  parties  in  interest  agree  that  they  may  be  severed 
and  moved  from  the  realty,  buildings  are  heM  and  treated  as 
personalty.  Bos^wlnk  v.  Lea/ch^  3  Day  476;  HaUen  v.  Runder^ 
Cromp.  M.  and  R.  266;  CaHis  v.  Hoyt,  19  Com.  154;  Shaw  v. 
Carhrey,  13  Allen  462;  Hartwdl  v.  KMey,  117  Mass.  235-237; 
geyser  v.  District  Ko.i,  85  N.  H.  477 ;  PoHman  v.  Gcepper,  14  Ohio 
St.  558;   Wagner  v.  C.  &  T.  R.  Co.,  22  Ohio  St.  563,  576,  etc. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 


BXUOT  07  BSOXABED  HITSBAVB  OB  WIPB-STATBTB  COBaTBUXB. 

{Ohio  Supreme  OowrL    March  10, 1SS4.) 

Spitler  v.  Hester  et  al. 

The  words,  *'  relict  of  a  deceased  husband  or  wife,"  as  used  in  ReTiae4 
8tat Hies,  section  4 162,  are  used  to  desi)<nate  the  relaticinship  to  a  former 
niHrrled  pair,  of  the  survivor  of  a  marriage  union ;  and  such  rela- 
tionship is  not  destroyed  or  chanaed  by  the  subsequent  marriage  of 
such  survivor. 

Error  to  the  District  Court  of  Montgomery  County. 

Jofin  A,  McMahon  and  Pjoutz  &  Hartrant,  for  plaintiff  in 
error. 

Geo.  W.  Houky  for  defendants  in  error. 

Per  Curiam.  John  Spitler  claims  that  be  is  owner  in  fee 
simple  and  in  actual  possession  of  fifty-six  acres  of  land  com- 
ing to  him  by  descent,  as  fuUows : 

In   1855  Louisa  A.  M.  Ricker  married  Sebastian  Heeter. 

During  such  coverture  Heeter  acquired,  by  purchase,  title  to 
this  land.  In  1873  Heeter  died  intestate,  and  without  issue, 
and  Louisa,  his  wife,  took  the  title  to  the  land  by  descent, 
under  section  4159,  Revised  Statutes.  In  1876  she  married 
plaintiff,  and  in  188L  she  died  intestate  and  without  issue. 
The  defendants  are  her  brothers  and  sisters,  and  the  brothers 
and  sisters  of  her  former  husband,  Sehantian  Heeter,  or  their 
representatives;  and  defendants  claim  the  land,  subject  to 
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plaintiff's  life  estate.  Plaintiff  brought  this  sait  to  establish 
and  quiet  his  title  in  fee  simple,  relying  on  Rfiea  v.  Dick^  34 
Ohio  @t.  420.  Plaintiff  claims  as  rdiet  of  Louisa,  his  wife,  un- 
der section  4159,  Revised  Statutes,  which  is  as  follows:  *'  If 
there  are  no  children,  or  their  legal  representatives,  the  estate 
shall  pass  to  and  be  vested  in  the  husband  or  wife,  relict  of 
such  intestate." 

The  defendants  claim  that  this  title,  at  the  death  of  Louisa, 
passed  and  descended  in  fee  simple  (subject  to  the  life  estate 
of  plaintiff),  one-half  to  her  brothers  and  sisters,  and  the 
other  half  to  the  brothers  and  sisters  of  Sebastian  Heeter,  un- 
der section  4162,  Revised  Statutes,  which  is  as  fpllows: 
''  When  the  relict  of  a  deceased  husband  or  wife  dies  intestate 
and  without  issue,  possessed  of  any  real  estate  or  personal 
property,  which  came  to  such  intestate  from  any  former  de- 
ceased husband  or  wife,  under  the  provisions  of  section 
4159,  then  such  estate,  real  and  personal,  shall  pass 
and  descend,  one-half  to  the  brothers  and  sisters  of 
such  intestate,  or  their  legal  representatives,  and  one- 
half  to  the  brothers  and  sisters  of  such  deceased  husband  or 
wife  from  which  such  personal  or  real  estate  came,  or  their 
personal  representatives." 

The  question  is,  was  Louisa  at  the  time  of  her  death  "  the 
rdiei  of  a  deceased  husband  ?"  The  term  rdict  is  applied  to 
the  survivor  of  a  pair  of  married  people,  whether  the  survi- 
vor is  the  husband  or  the  wife ;  the  relict  of  the  united  pair^ 
not  the  relict  of  the  deceased  individual.  The  relict  is  the 
survivor  of  the  union  of  married  people,  not  simply  the  sur- 
vivor of  the  decedent  individually ;  and  the  expression 
"Louisa  Heeter,  relict  of  Sebastian  Heeter,"  does  not  mean 
simply  that  Louisa  is  the  relict/>f  Sebastian,  but  that  Louisa 
is  the  relict  of  the  former  marriage  union  of  Louisa  and  Sebas- 
tian, as  husband  and  wife.  And  this  ralationship  of  Louisa, 
the  survivor,  to  that  married  pair  cannot  be  changed  by  the 
subsequent  marriage  of  Louiua. 

The  law  assumes  that  *'  the  relict  of  a  deceased  husband  or 
wife  "  may  be  possessed  of  property  that  came  "  from  any  for- 
mer deceased  husband  or  wife ; "  and  thus  presumes  that  such 
relict  may  be  the  relict  of  the  union  of  more  than  one  such 
pair  of  married  people,  and  provides  for  each  case. 
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Louisa,  at  the  time  of  her  death,  was  ''the  relict  of  a  de- 
ceased husband/' Sebastian  Heeter;  and  section  4162  of  the 
Revised  Statutes  determines  the  deRc?nt  of  this  land,  and  gives 
it  to  the  defendants,  subject  to  plaintiff's  life  estate. 

The  court  did  not  err,  and  the  judgment  is  affirmed. 

[To  appear  in  39  Ohio  St]  Judgment  aeoardingly. 
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SVFBBXI  OOVBT, 


Hmt.  W.  W.  Jomnom,  Cfk^fJm§im 

,  OaoBAB  W.  MolLTAim.  Hon.  Jobs  W.  Osbv. 

UOM.  Sblwtm  N.  Owmt.  Hov.  Mabrv  D.  fttiAsn. 


(hhtmbma,  OkU},  Blansh  IS,  1S84. 

No.  764.  Smnael  Tlioinpsoii  et  al.  o.  George  Loto  et.  al. 

7S8.  James  B.  Jnmison  et  al.  o.  Qeorge  liove  et  aL  Error  to  the  DIstrlet 
Court  of  Harrison  Coonty. 

FOXiLBTT,  J. 

In  proceedings  befoire  oonnty  cbmmisntoners  under  the  **  Two-mile 
asM'ssmttiit  pikes*'  act.  Revised  SUtates,  section  4829  to  section  4SS4« 
to  improve  a  certain  road  by  straightening  the  same  and  macadamis- 
ing a  certain  width  and  depth,    lleid: 

1.  No  notice  is  required  of  the  lillng  or  presentation  to  the  commls- 

si(  nefs  of  the  petition  for  the  Improvement. 

2.  In  the  published  notice  required  under  section  48S3,  "the  kind  of  Im* 

provement  asked  for,*'  is  suffldratly  described  by  the  following 
statement,  **and  asking  that  said  road  be  improved  by  maeadamly- 
ing,nndf»r  the  two-mile  assessment  act. " 

5.  A  county  comm1sslon«*r^  or  a  surveyor,  or  engineer,  or  county  aodi- 

tor,  is  not  disqualified  to  act  by  reasou  of  the  fact  that  he  owns  and 
resiiles  upon  land  within  the  two  miles  to  be  assessed  and  has  signed 
the  petition  for  the  Improvement. 
4.  Wlit'n  the  viewem  and  surveyor,  artlng  In  go<id  Mth,  have  oMufe 
and  returned  their  report,  atid  the  county  cnmmisaloiiers,  acting 
thereon,  have  entered  the  order  that  the  Improvement  be  made,  the 
further  proceedings  will  not  be  enjoined  be«'ause  of  omisslone,  by 
mistake,  from  the  report,  of  lands  and  person^*  to  ^  assessed. 

6.  Vendees  of  land  in  possession  under  valid  and  subsisting  contraeCs  of 

purchase,  wh<i  are  entitled  to  enforoe  their  amtracts,  araisnd«ownen 
within  the  meaning  of  the  statute;  so  also  ars  the  ownefS  of  estates 
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for  life,  aiid  the  gnardiuw  of  innne  penons  who  h*Te  signed  the 

petition. 
Judgment  lOIlrmed. 
606.  Jemes  Bmmitt  v.  Stephen  Bropby  et  al.    Error  to  the  District  Oonri 

of  Pike  Oounty. 
OWSM,  J. 

1.  An  egieement  made  on  e  valid  consideration  by  one  person  with 

another,  to  pay  money  to  a  third,  dlh  be  enforced  by  the  latter  In  his 
own  nsme;^  and  the  fkf-ts  tliat  the  instrument  evidencing  snch  sgree- 
ment  is  nnder  seal,  and  that  such  third  person  is  not  named  tlierein, 
do  not  affect  the  right  to  enforce  it. 

2.  Where  a  bridge  compaiiy,  owning  a  toll  bridge,  sells  it,  nnder  author- 

ity of  law  (98  Ohio  L.  22, 888),  to  the  commissioners  of  a  county  for  a 
consideration,  in  money,  paid  to  a  controlling  stockholder  of  the  com- 
pany, who,  to  induce,  a|id  as  part  consideration  of,  the  purchase,  gives 
his  bond  for  the  use  and  benefit  of  the  county,  conditioned,  among 
other  things,  **  to  pay  off  all  liens  and  debts,  whether  in  Ju<lgment  or 
otherwise,  existing  sgainst  said  bridge,"  a  judgment  creditor  «>f  the 
company,  who  had  an  execution  lien  upon  the  bridge  at  the  date  of 
the  bond,  may  recover  the  amount  of  his  Judgment  theieou  sgainst 
the  obligor. 

g.  The  statute  of  limitations  does  not  interpsse  a  bar  to  recovery  upon 
such  an  Instrument  within  flfteeo  yeamXrom  the  accruing  of  the  cause 
of  action  upon  it. 

4.  In  an  action  to  recover  th«  amount  of  a  Judgment  theretofore  rendered, 
the  plaintiff  is  entitled  to  recover  interest  upon  thei  costs  adjndved  to 
him,  from  the  date  of  the  original  Judgment  to. the  ilme  of  xeoov^ry. 

Judgment  affirmed. 

772.  City  of  Lima  v.  Lima  Oemetery  Association.  Error  to  the  Ck>urt  of 
Common  Pleas  of  Afien  County.    Reserved  in  the  district  court. 

Okxt,  J. 

1.  In  a  g^neralsense,  a  tax  Is  an  assessment  and  an  assessment  is  a  tax ; 

butthereiaaweU  recognised  distinction  betwepn  them,  an  sssess 
ment  being  confined  to  local  Impositions  upon  {jjroperty  for  the  pay- 
ment of  the  cost  of  public  improvements  In  Its  immediate  vicdnity^ 
and  levied  with  reference  to  special  benefits  to  the  property  assessed. 

2.  A  municipal  corporation  luMlsting  on  the  right  to  impose  an  bbmom 

ment,  should  be  able  to  show  that  such  power  hHS  been  clearly  granted 
to  it  by  statute  ;  but  authority  being  shown.  In  general  terms,  lo 
make  the  assessment,  whoever  Insists  that  his  property  is  exempted 
flrom  the  burden,  will  be  required  to  support  his  claim  by  a  provision 
equally  clear. 

9.  An  Incorporated  cemetery  association  is  not  relieved  from  an  sssess- 
ment  for  a  street  Improvement  by  a  statutory  provision  exempting 
Its  lands  from  loJEotirm,  such  exemption  being  regarded  as  confined 
to  taxes  as  distinguished  from  local  assessments. 

4.  While  the  lands  of  an  Incorporated  «ce|netery  association,  so  far  as 
exempted, eannpt  be  sold  to  pay  an  sssessment  for  the  improvement 
of  a  street,  the  municipal  corporation  may  enforce  the  assessment  by 
such  remedies  ss  the  statute  and  courts  of  equity  afford. 
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Jodgment  revened,  demarrer  to  ftnswer  sostained,  and  oanae  remanded 
to  the  ooaii  of  oommon  pleas  for  further  prooeedinga. 

78.  Martin  o.  Alter  et  al.  Error  to  the  Dlatriot  Oonrt  of  Mnsking^m 
Oonnty. 

JOBOfSON,  C.  J. 

Tlie  owner  in  fee  of  real  estate  conveyed  the  same  to  a  trustee  to  secure 
a  debt  to  a  third  person.  After  the  granting  clause  to  the  trustee  in 
fee,  there  was  a  condition  that  if  the  debt  was  paid  at  maturity  the 
convpyance  was  to  be  void,  otherwise  the  trustee  was  authorised  to 
sell  the  land  at  public  sale  to  pay  the  same. 

Jffelcl.*  1«  This  conveyance  was  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, and  not  an  absolute  conveyance  in  trust  to  secure  the  debt. 

2.  The  l»*gal  title  remains  in  the  grantor  or  mortgagor  in  possession 
after  default,  suliject  to  the  right  of  the  trustee  or  creditor  to  enforce 
the  condition  of  the  mortgage. 

8.  Tlie  fact  that  the  conveyance  is  to  a  trustee,  with  power  of  sale  in 
case  of  default,  does  not  change  its  character  in  this  respect. 

4.  A  judgment  againsc  the  grantor  who  remains  in  possession  of  the 
premises  with  the  acquiescence  of  the  mortgagee,  after  default,  is  a 
lien  on  said  premises,  sul>Ject  to  such  mortgsge. 

J'ndgment  of  the  district  court  reversed. 

46S.  John  Rpitler  v.  Adam  Heeter  et  al.  Error  to  the  Diatriot  Oourt  of 
Montgomery  County. 

Pm  Curiam. 

The  words,  **  relict  of  a  deceased  husband  or  wife,''  his  iq*  Revised  Stat- 
utes, section  4182,  are  used  to  designate  the  relationahip  to  a  former 
married  pair,  of  the  survivor  of  a  marriage  union ;  and  such  rela- 
tionship is  not  destroyed  or  changed  by  the  subsequent  marriage  of 
snch  survivor. 

Judgment  afflruied. 

288.  Moore  t*.  Ide.    Error  to  the  District  Court  of  Franklin  County. 

Judgment  affirmed.    No  ftirther  report. 
287.  Abbott,  administrator,  etc.  v.  Wells  et  si.    Error  to  the  District 

Court  of  Muskingum  County.    Dismissed  on  the  ground  that  there 

is  no  final  Judgment  below. 

888.  Witter,  Robisou  A  Wood  o.  Anlt.  Error  to  the  District  Court  of 
BCarion  County.  Judgment  affirmed  on  authority  of  Wooiem,  MSBs 
Ob.  V.  Tittta,  35  Ohio  St.  283,  and  cases  there  cited,  it  not  clearly  ap- 
pearing that  the  district  court  erred  In  reversing  the  Judgment  of 
the  common  pleas.    No  fkirther  report. 

MOTION  DOOKKT. 

78.  Young  A  Wohlater  v.  Gerders.  Motion  for  leave  to  file  a  petition  to 
rnverse  the  Judgment  of  the  District  Court  of  Hamilton  County. 

Bt  thb  Court. 

1.  An  order  of  a  Justice  of  the  peace  overruling  a  motion  to  discharge  an 
attachment,  is  reviewable  on  error  as  a  final  order,  independent  of 
the  action  in  which  the  attachment  issued. 
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a.  After  said  order  bae  been  made  it  is  not  error  for  tbe  jaatice  to  proceed 
and  determine  the  oanse  of  action  on  its  merits  and  render  a  Judg- 
ment and  onler  of  sale  without  again  bearing  evidence  as  to  tbe 
grounds  upon  wbiob  tbe  attachment  issued. 

Judgment  affirmed. 

78.  Iiooboda  o.  Hickox.  Motion  for  leave  to  tile  a  petition  in  error  to  tbe 
district  Court  of  Cuyahoga  County.    Motion  overruled. 

74.  Champion  et  al.  v.  Tuinbull.  Motion  to  consolidate  cause  No. 
090  with  No.  407,  on  tbe  General  Doclcet.    Motion  granted. 

76.  Mitchell  v.  Tbe  State.  Motion  to  take  cause  No.  806,  General 
Docket,  out  of  its  order.    Motion  granted. 

76.  Hazel  v.  Frans.  Motion  for  leave  to  file  a  petition  in  error  to  tbe  Dis- 
trict Court  of  Wood  County.    Motion  granted. 

77.  Macneale  v.  Rosen.  Motion  to  reinstate  cause  number  818  on  tbe 
General  Docket.   Motion  overruled. 


BirpuMB  couBT  ooxiaiaiov. 


How.  Mocsf  M.  aRAXOBm,  Ohi^  Jmdgt. 
Jmdgm: 

H 
Hov.  OHAmLM  D.  MAwnm,  Rom,  Jotat  MoOauiat. 


Jmdgm: 
Bam.  dsoaoB  K.  NiSB.  Hox.  Feavkltit  J.  DieaMAS 


Oolumbua,  OMo,  Ifarob  18, 1884. 

GBNBRAX.  DOCKET. 

No.  143.  Houk  V,  Condon.    Brror  to  tbe  District  Court  of  Pike  County. 

McCauiiET,  J. 

H.  held  a  chattel  mortgage  from  P.  on  a  quantiUr  of  growing  wheat. 
Th')  mirtgige  wa^  not  fllei  with  tbe  clerk  of  the  township  where  P. 
resided.  S.  and  otbers,  judgment  creditors  of  P.,  caused  executions 
to  b9  levied  upon  tbe  wheat,  knowing  that  H.  bad  a  chattel  mort- 
gage tbereon.  The  sheriff  who  held  the  wheat  under  bis  levies,  after 
it  w  IS  harvested  and  threshed,  agreed  with  O.  t-o  sell  it  to  him,  to  be 
paid  for  in  cash  on  delivery ;  and  afterward  delivered  it  to  C.  in  pur- 
su  mce  of  bis  a,^re*9xn  mt.  Tiie  sale  by  the  sheriff  was  made  with  the 
consent  and  at  the  reqaait  of  the  ezeoution  creditors;  but  without 

an  order  from  tbe  court  or  a  Judge  thereof  to  sole  at  private  sale,  and, 

on  tbe  day  of  delivery,  before  C.  bad  paid  for  the  wheat  H.  seised  it  in 
replevin  under  a  provision  in  his  mortgage. 

Heid  :  1  Tnat  tbe  Hen  created  by  the  levies  was  superior  to  the  Hen  of 
the  mortgage. 

2.  That  the  delivery  of  tbe  wheat  to  C.  by  the  sheriff  under  bis  agree- 
ment to  sell  was  not  an  abandonment  of  the  .levies. 

Judgment  affirmed. 
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.171.  Monitor  Farnftoe  Oo.  et  aL  «.  Pefcen.  Error  to  the  Distrlot  Cioiurt  of 
Lawrenoe  Oonnty. 

NikSH,  J. 

In  Biftroh,  1876,  the  Bionltor  Fameoe  Oompany,  a  corporation,  was  dte- 
■olve  I  by  a  decree  of  the  Oourt  of  OOmmon  Pleas  of  Lawrenca 
Ooanty,  andJ.  P.  S.  was  appointed  and  qa  elided  aa  {receiver,  to  ad* 
minister  the  estate  nnder  the  direction  of  the  conrt,  for  the  benefit 
of  creditors  and  stockholders.  Before  that  time  the  fkimace  company 
made  a  sale  of  its  real  estate  «nd  other  property,  for  the  alleged  par- 
pose  of  defkaudlng  its  creditors.  In  An^nst,  1878,  the  receiver  having 
taken  no  steps  to  have  the  sale  declared  void,  Ij,  B.,  a  Jodgment 
-creditor,  commenced  an  action  for  that  purpose,  in  the  same  ooari 
that  dissolved  the  corporation  and  appointed  the  receiver.  The  cor- 
poration and  Ita  stockholders,  the  receiver,  the  creditors  and  all  per> 
sons  interested  were  made  parties  defendant. 

Sdd  :  That  thia  action  was  sabitantlally  an  application  to  the  court  to 
direct  the  receiver  appointed  by  it  to  do  his  dnty  in  the  case  stated. 

Judgment  affirmed. 

S06.  Ford  v.  Johnsoa.    Error  to  the  District  Oonrt  of  Olinton  County. 

Mabtiit,  J. 

In  a  deed  of  bargain  and  sale,  the  grant  wsa  "  unto  the  said  Gliarlea  dine 
and  to  his  lawful  issue,  to  go  to  his  survlvlog  brother  or  brotheva 
and  to  their  heirs  and  sasigns.*' 

The  habemcUim  clause  was  ^*  unto  the  said  Oh%rles  Cllne  and  to  hia  lawful 
issue,  to  the  only  proper  use  of  the  said  Charlea  Cline  and  his  laWfnl 
issue  (as  above  mentioned)  forever."  There  were  covenants  of  seialn, 
of  quiet  enjoyment  and  against  incumbrances,  which; were  each  with 
«<  the  said  Charles  CUne  and  hia  lawftil  isaue." 

£Md.-  That  aine  took  a  Ufe  estate. 

Judgment  aflirmed. 

S88.  John  B.  Jones  o.  The  Franklin  Insurance  Company.  Error  to  the 
Distribt  Court  of  licking  County. 

DlOKMiOr,  J. 

An  insurance  company  m%de  a  loan  of  money  to  W.,  and  took  from  him 
hia  promissory  note  for  the  amount  thereof,  with  interest  at  eight 
per  cent,  per  annum,  secured  by  mortgage  on  real  estate,  and  took 
his  sundry  otiier  noteiv  for  usurious  iuMrO'it  on  the  loan.  W.  afler- 
Wirdii  sold  anl  oonvoydi  the  proparty  to;  B.,  who,  as  part  of  the  con- 
sideration, agreed  to  pay  the  notes  and  mortgpige  given  by  W.,  and, 
to  secure  the  performance  of  his  agreement,  executed  to  W.  a  mort- 
gage on  the  same  property.  B.  sold  and  conveyed  theproperty  in  fee 
to  J.,  and  made  to  him  a  warranty  deed  thereof,  and  agreed  with  him 
to  pay  off  the  Incumbranoes  thereon. 

Hdd  :  That  in  an  action  of  foreclosure  by  the  insurance  company,  the 
defense  of  usury  is  not  available  to  J.  against  the  mortgage  given  by 
W.  to  the  company. 

Jodgment  of  the  district  court  affirmed* 
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Oorev.Wwt  Viiglaik  Oil  and  Oil  Land  Co.     Brror  to  the  DSairiot 
-Ooart  of  Warren  Goanty. 

Bt  thm  CauBT. 

In  an  attachment  salt  against  a  non-realdent  defendant,  the  notioe  was  flrat 
pnbliahed  on  November  eighth,  in  a  weekly  newspaper.  It  appeared 
in  eaohsaooeaaiYe  weekly  iMae  of  the  paper  until  December  thirteenth, 
the  last  publication  being  in  the  paper  of  that  day,  which  was  Friday. 
The  notice  contained  a  aummary  statement  of  the  object  and  prayer 
of  the  petition,  and  added :  **  And  that  an  attaohihent  has  been  issued 
in  said  case,  and  that  said  defendant  is  required  to  answer  on  or  be- 
fore December  28, 1878.*'    A  copy  was  duly  mailed  to  the  defendant. 

A  fhrm  was  seised  under  the  writ,  and  the  debtor  having  sold  it,the  pur- 
chaser, who  still  owed  the  purchase  money,  was  duly  served  as  gar- 
nishee under  the  same  writ  and  paid  the  money  into  court.  The 
court,  by  order,  released  the  farm  and  held  the  money. 

Mdd  :  1.  The  service  was  complete  on  Daoember  tbdrteenth.  }  5051  Rev, 
Ssats. 

S.  The  notioe  was  sni&cient.    No  description  of  attached  property  was 

necessary. 
.S.  The  release  of  the  farm  did  not  deprive  the  court  of  Jurisdiction. 

Judgment  ai&rmed. 

M.  Riddle  et  aL  v.  Gommissioners  of  Hardin  Gounty  et  al.  Error  to  the 
District  Court  of  Hardin  county.  Settled  and  dismissed  at  costs  of 
plaiiitiir  in  error. 

91.  Smith  V,  Foreman,  assignee,  etc.  Error  to  the  District  Court  of  Har- 
rison County.  Smith  waited  too  long  before  oljeoting.  Judgment 
affirmed.    No  report. 

102.  Stuck  V.  Godfrey.  Error  to  the  District  Court  of  Mercer  County. 
Judgment  of  the  district  reversed  and  that  of  the  common  pleas 
affirmed.    No  report. 

1S9.  Zimmerman  v.  Zimmerman.  Error  to  the  District  Court  of  Ma- 
honing County.    Judgment  affirmed.    No  report% 

100.  Core  v.  West  Virginia  OU  and  Oil  Land  Company  et  a).  Error  to 
the  District  Court  of  Warren  County.  Judgment  affirmed.  No 
report. 

180.  Hananer  v.  Cummings.  Error  to  the  District  Court  of  Delaware 
County.  Judgment  of  the  district  court  reversed  and  that  of  the 
common  pleas  affirmed.    No  report. 

276.  Bowen  v.  Rice.  Error  to  the  District  Court  of  Brown  County.  Di»- 
missed  for  want  of  preparation. 

S77.  Oilliland  et  al.  v,  Reynolds  et  al.  Error  to  the  District  Court  of 
Brown  County.    Dismissed  for  want  of  preparation. 

278.  Otililknd  et  al.  v.  Reynolds  et  al.  Error  to  the  District  Court  of 
Brown  County.    Dismissed  for  want  of  preparation. 

279.  Clark  v.  Bruce.  Error  to  the  District  Court  of  Highland  County. 
Dismissed  for  want  of  preparation. 

281.  Spitsnaglcv.  Hpitznagle.  Error  to  the  District  Court  of  Pn'r„im 
County.    Dismissed  for  want  of  preparation. 
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879.  Ounpbell  v.  Boaaheimer.    Brror  to  the  DIstrlot  Oourt  of  Brown 

OoQiity.    DIamined'for  want  of  preparaUon. 
800.  Ford  et  aL  «.  Hildebimnt.    Bnnor  to  the  Diat^ot  Ooort  of  GUntoB 

Oonnty*    Jodgment  affirmed.    No  report. 

MOnoif  DOOMXT. 

UL  FUokinger  et  aL  v.  Saoin  et  al.  Motion  to  reinstate  oanae  No.  IM  on 
the  General  Docket.    Motion  granted. 

14.  Gaffe.  Crlgler.  Motion  to  compel  plaintiff  in  ^pror  to  correct  printed 
record,  etc  Motion  granted.  Oorrected  printed  record  to  be  filed  by 
April  20, 1884.  AU  queations  aa  to  coata  pf  motion  and  of  aaid  print- 
ing reaenred  for  fntnre  dedaion. 

16.  Bolts  e.  Stols.  Motion  to  reinstate  canae  No.  197.  General  Docket. 
Motion  granted. 

16.  Bilis  e.  Bills.  Motion  for  order  of  rerlTor  in  canse  Np.  888  on  the 
General  Docket.    Motion  granted. 

17.  C.  C.  C.  A  I.  By.  Go.  e.  Naaor.  Motion  to  reinatate  canse  No.  866  on 
the  General  Docket.  Passed  for  proof  of  notice  of  motion  to  opposite 
conosel. 

18.  Brock  et  al.  e.  Hidy  et  al.  Motion  to  reinstate  canse  No.  861  on  the' 
General  DiMsket.    Motion  granted. 

19.  Homestesd  Bailding  A  Savings  Association  et  al.  e.  Continental  lAH 
Ins.  Co.  et  al.  Motion  to  reinstste  canse  No.  868  on  the  G^eneral 
Docket.    Motion  granted. 

ASSIOinCBZITB  VOB  OliAL  ABOUIOIIT 

Wednesday^  JfareA86. 

180.  B.  AO.  K.  B.  Ob.r.  Bolgate. 

160.  B.  4t  O.  B.  B.  Co.  e.  Gibson. 
WtdnMdny^  April  9, 

144.  Brainerd  et  al.  v.  Elwell. 

146.  Brainerd  et  aL  e.  Moulton. 
Wedmeaday^  April  16. 

187.  Ohio  Valley  Insnranoe  Company  v.  Kirk  et  aL 

140.  Ij.  S.  A  M.  S.  B*y  Co.  v.  Gatea,  administrator,  etc 
Wednesday,  April  83. 

160.  McGill,  execotor  v.  Williamson. 

178.  Harvey  et  al.  v.  GNuxIner  et  al. 
Wedmeaday,  April  30. 

^88.  Clermont  e.  Irish  Building  Association. 

194.  Castle  V.  Ensign. 
Wednesday ,  May  7. 

106.  Bnrt  et  al.  e.  Wilcox  Silver  Plate  Co. 

806.  Peckham  Iron  Co.  v»  Harper  et  al. 
Wedneaday,  May  14. 

80K.  Keys  e.  Jacob  D.  Cox  et  al. 

814.  Lstyman  et  al.  e.  Cunningham  et  al. 
All  cases  np  to  No.  886  are  called  and  should  be  ready  aa  reached,  un- 
less ftirther  time  be  granted  for  cause  on  application.    Sessions  begin  al 
9  o'dook  A.  M.  (cc) 
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DIGEST  OF  CASES. 


BrolMW  Sai&^TUie,^WhBn  a  pnrohaaer  deals  with  a  firm  of  broken, 
Ibe  faol  that  they  are  known  to  the  parohaaer  to  be  brokers  is  not,  of 
itself,  evidenoe  of  notice  to  the  pnroliaBer  that  th^  are  not  the  owners, 
but  are  selling  the  goods  for  some  one  else.  BIwMi  ▼.  Mersick.  Ck>nn. 
Sop.  Ot.  of  Errors,  1888.    17  Rep.  287. 


Ooipeiatiea— ^fQKiCd  ShOmeripHim  to  Oa^pUal  Stoek—Tnut  F\md  JPbr 
Orsdttors— iVaeefe0.— 1.  The  capital  stock  of  a  moneyed  corporation  is  a 
tmst  ftind  for  the  payment  of  its  debts ;  and  npon  its  insolvency, 
creditors  may' compel,  by  bill  in  eqoity,  the  payment  of  the  unpaid  sub- 
scriptions to  the  capital  stock  so  far  as  is  necessary  for  the  satisfaction 
of  their  debts.  2.  Upon  the  InsolTency  of  a  corporation,  uncalled  and 
unpaid  subscriptions  due  on  the  capital  stock  cannot  be  reached  by  a 
Judgqient  creditor  by  an  attachment  execution.  If  there  are  other 
assets  adequate,  for  the  payment  of  debts,  the  creditor  cannot  insist  on 
such  caUs.  Therefore  an  account  is  required,  and  the  unpaid  sub- 
scriptions constiCute  a  trust  ftind  to  be  admiuisterd  in  equity  for  the 
benefit  of  creditors.  [In  re  Glen  Iron  Works,  Bankrupts.  40  Leg.  Int. 
886,  disapproved.]  Bunn*»  Appeal,  Lane*sAppeaL  Pa.  Sup.  Ct.  14  Pitts. 
Legal  News  106. 

Deed^^ftsoZueeon  ito  Iktee—  When  a  Mortgage.~-Wheiher  a  deed  given 
in  consideration  of  the  grantee's  assuming  and  paying  the  debts  of  the 
grantor  is  an  absolute  sale  of  the  land  conveyed,  or  a  mere  mortgage  to 
secure  the  repayment  of  such  debts,  depends  upon  the  intention  of  the 
parties  at  the  time  of  conveyance.  Such  Intention  may  be  ascertained 
by  evidence,  oral  or  otherwise,  of  the  situation  of  the  parties,  the  value 
of  the  consideration  In  connection  with  the  value  of  the  property  con- 
veyed, the  conduct  of  the  .parties  before  and  after  the  conveyance,  and 
all  of  the  surrounding  circumstances  tending  to  explain  the  real  char- 
acter of  the  transaction.  The  evidence  in  this  case  reviewed,  and  the 
conveyance  in  question  held  to  be  a  mortgage.  Stephens  v.  Alien  el  oL 
Oregon  Sup.  Ct.,  Jan.  14, 1884.    2  West  Ck>ast  Kep.  193. 


Deed— ^deoZttte  onUa  Face— When  a  Mortgage.—X  deed  absolute  on  its 
fece,  given  by  A.  to  B.  for  real  estate  therein  described,  and  a  bond  given 
by  B.  to  A.,  agreeing  to  convey  to  A.  a  portion  of  the  same  property  at  a 
stipulated  time,  although  given  on  the  same  date  and  for  the  same  price. 
If  not  intended  to  be  a  mortgage  or  security  for  money  by  the  pbrtles 
themselves,  and  not  appearing  to  be  such  on  the  face  of  the  instruments, 
will  be  held  to  be  an  absolute  bargain  and  sale,  and  not  a  mortgage. 
The  Intention  of  the  parties  is  to  be  learned,  first,  from  the  instruments 
themselves;  secondly,  from  parol  testimony;  and  when  ascertained, 
will  be  carried  out  by  the  courts.  Wintere  v.  Swi/t  ei  al.  Idaho  Sup.  Ct., 
Vsb.19,1884.   8  West  Coast  Rep.  184. 


274  Ohio  Law  Joubnal. 

UU  DeUvmy—Ooodt  in  BiUk^Qnw&nian,^!.  Where  a  eele  of  goods 
Is  exeeatory,  and  aomethtng  remains  to  be  done  to  dlstlngolsh  the  goods 
sold  fri>m  the  other  goods,  title  does  not  psas,  though  the  parohsss 
money  hss  been  paid.  The  pnrehsser  cannot,  therefore,  maintain  trorsr 
against  a  third  party.  2.  A  person  who  has  an  interest  in  a  thing  ere- 
ated  by  oontraot— a /ttf  6i  re— «.  ^.,  an  eqaitabls  lisn,  may  maintain  an 
aotlon  on  ths  esse  for  conTersion.  JFVy  s.  MoMa  Stwinga  Bank,  Ala. 
6np.  Ct.,  1884.    17  Rap.  296.  ^ 

both  the  husband  and  wife  perished  in  the  ssme  calamity,  the  sor- 
▼ivorship  of  the  wife  is  npt  conolosiTsly  presumed,  in  a  proceeding 
br  >us  it  by  her  administrator  to  set  sslde  the  probate  of  her  husband's 
will,  from  the  fa3t  thit  th*)  ordsr  of  the  probate  court  granting  the  let-- 
tera  of  ad  ministration  recites  that  such  deceased  was  *'  the  sunriTing 
wife"  ofthetestator^  A  finding  that  the  wife  sorviyed  her  husband, 
based  entirely  upon  such  recital,  is  unsupported  by  the  evidence ;  and  a 
refusal  of  the  court  to  admit  CTldence  on  the  question  of  sunrlvorship, 
is  error.  Sanders  v.  Simeich,  OaL  Sup.  Ct.,  Feb.  12, 1884.  1  West  Oosst 
Bep.  868, 

l^m-'BequeH'-WUneaM^Membero/ChafitabielnHUHii^  Ben^Ued.^ 
1.  The  fact  that  a-witness  to  a  will  is  a  corporator  of  a  charitable  institu- 
tion and  a  distributee  upon  the  dissolution  thereof,  will  not  defeat  a 
bequest  thereto.  2.  The  fact  that  a  b'Miuest  Is  to  a  charitable  institution 
to  be  chosen  by  s  trustee  or  executor  will  not  render  the  bequest  invalid 
Ibr  uncertainty.  Qumn  v.  Shields.  la.  Sup.  Ct.,  Dec  4, 1888. 17  N.  W.  R.  437. 


Water  Power—  LeoBeSquUable  InJUrveniinm.—\,  Where  the  owner  of 
a  water  power  leases  the  use  of  a  speulflc  quantity  of  watei,  and  the  les- 
see persistently  uses  water  in  excess  of  the  amount  covered  by  the  lease, 
and  threatens  to  continue  In  so  doing,  and  where  the  extent  of  such  nse 
is  contingent  and  difficult  of  estimation,  such  owner  may  successfully 
invoke  the  aid  of  equitable  intervention  to  prevent  the  lessee  from  using 
such  excess,  without  alleging  that  such  excess  Is  essential  to  the  operation 
of  other  mills,  or  is  diverted  therefrom.  2.  The  mere  existence  of  a 
legal  remedy  will  not  bar  equitable  interference  when  the  latter  is  mors 
adeqitate,  comprehensive,  and  efTectual.  Laweon  u.  Memtieha  Wooden-^ 
Ware  Ob.    Wis.  Sup.  Ct.,  Jan.  29, 1885.    18  N.  W.  Rep.  440. 

WVl'—Revoeation  by  Marriage, — Where  ly^  unmarried  person  hss  msde 
a  will  and  afterwards  marries,  the  mirrlage,  whether  followed  by  the 
birth  of  Is^ue  or  not,  operates  by  presumption  of  law,  in  case  of  the  sur-' 
vival  of  the  wife  or  children,  as  a  revocation  of  the  will,  nnlesssome  spe- 
cific provision  has  been  m  ida  by  the  will  itself  or  by  marriai^e  contract 
for  the  wifa,  or  by  som3  settlemant  or  provision  for  any  surviving  child- 
ren. Such  presumption  or  revocation  depends  upon!  the  queetion  of 
survivorship  and  does  not  admit  of  evidence  to  the  contrary  unless  pro* 
Tislon  has  been  made  fof  the  wife  or  children  surviving.  Sanders  T. 
ifimeieh.    OaL  Sup.  Ct..  Feb.  12. 1884.    1  West  Cosst  Rsp.  868. 
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Yoi..  v.  Ck>LX7]fBU8,  O.,  Maboh  29,  1884.  Ho.  7. 


CURRENT  TOPICS. 


THB  CIKCUIT  OOnBTSi 

There  seems  to  be  still  some  prospect  for  the  passage  of  a 
law  for  the  organization  of  circuit  courts  at. the  present  pea- 
sion  of  the  legislature.  Mr.  Barger's  bill  for  the  organization 
of  these  courts — the  only  one  introduced  into  either  house  of 
the  legislature — was  introduced  quite  late  in  the  session, 
and  its  provision  for  ten  circuits  with  thirty  circuit  judges^ 
found  strong  opposition.  It  was  finally  agreed  that  the -num- 
ber of  circuits  should  be  seven,  with  twenty-one  judges,  but 
this  required  a  hew  division  of  the  state  into  circuits;  and 
the  judiciary  committee,  of  which  Mr.  Barger  is  chairman, 
has  only  last  week  reported  an  amendment  to  the  bill» 
defining  the  seven  circuits.    They  are  as  fallows : 

Fifse  6VrcttA— Hamilton,  Clermont,  Butler,  Warren  and 
Clinton.  Second  Circuit — Preble,  Darke,  Shelby,  Miami^ 
Montgomery,  Champaign,  Clarke,  Greene,  Fayette,  Madison 
and  Franklin.  Third  Circuit — Mercer,  Van  Wert,  Paulding,. 
Defiance,  Williams,  Fulton,  Henry,  Putnam,  Allen,  Auglaize, 
Wood,  Hancock,  Hardin,  Logan,  Union,  Delaware,  Marion, 
Wyandot  and  Crawford.  Fourth  Circuit — Brown,  Adams,  High- 
land, Pickaway,  Ross,  Pike,  Scioto,  Lawrence,  Gallia,  Jack- 
son, Meigs,  Vinton,  Hocking,  Athens,  Washington  and  Mon- 
roe. Fifth  Circuit — Morrow,  Richland,  As^hland,  Ktiox,  Lick- 
ing, Fairfield,  Perry,  Morgan,  Muskingum,  Coshocton,  Holmes^ 
Wayne,  Stark  and  Tuscarawas.    Sixth  Circuit — Lucas,  Ottawa, 
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Sandusky,  Seneca,  Erie,  Huron,  Lorain,  Medina,  Summit  and 
Cuyahoga.  Seveftdk  Circuit — Lake.  Ashtabula,  Geauga,  Trum- 
bull, Portage,  Mahoning,  Columbiana,  Carroll,  Jefferson,  Hitr- 
rison,  Guernsey,  Belmont  and  Noble. 

the  session  is  drawing  to  a  close,  but  as  there  seems  to  be 
little  01*  no  opposition  to  the  other  features  of  the  bill,  there 
is  yet  hope  that  the  bill  as  amende(}  will  pass  at  this  session. 
This  will  giveus.the  circuit  courts  in  full  operation  just  about 
the  time  when  the  supreme  court  commission  expires,  which 
would  certainly  be  desirable. 


On  Wednesday  last  the  numi)er  of  new  laws  filed  with  the 
secretary  of  state  was  178,  of  which  number  118  originated  in 
^e  house,  and  60  in  the  senate.  There  were  also  44  joint 
resolutions  passed,  of  which  number  22  originated  in  the 
senate  and  22  in  the  house.  Of  the  new;laws,  as  usual,  a  very 
large  proportion  are  Ipcal  acts.  Among  the  general  laws  passed 
since  our  fast  number,  we  notice  another  important  amend- 
ment of  the  jury  law,  the  second  proviso  of  section  7278  being 
changed  to  read  as  follows : 

Second:  That  he  has  formed  or  exfprdssed  an  opinion  as  to 
ihe  guilt  or  innocence  of  the  accut»ed ;  but'if  a  juror  has  formed 
or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, the  court  shall  thereupon  proceed  to  examine  such 
juror  on  oath,  as  to  the  grounds  of  such  opinion,  and  if  such 
juror  shaU  my  that  he  believes  he  can  render  an  impartial  verdict^  not- 
withstanding  such  opinion,  and  if  the  court  is  satisfied  that  such  juror 
will  render  an  impartial  verdict  on  the  evidence,  may  admit  him  a$ 
competent  to  serve  in  such  case  as  a  juror.     Passed  March  18. 


]^OTES  OF  CASES. 


imnOLABIUTT  OF  WIDOW'S  LI7S  IHSITRAHCB  MOHET. 
At  Kingston,  N.  Y.,  on  March  fifth,  a  decision  was  ren- 
dered in  the  :mpreme  court  establishing  the  inviolability  of  a 
widow's  life  insurance  money,  as  respects  even  a  judgment 
rendered  against  her  in  the  lifetime  of  her  husband.  In  1871, 
Crosby  A  Co.,  wholesale  hardware  dealers,  recovered  judg- 
ments in  the  supreme  court  against  Sarah  Stephan,  upon 
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which  the  sneriff  was  unable  to  collect  anything.  Mrs. 
Scephan's  husband  died  some  mobths  ago,  and  she  was  paid 
$2,000  by  a  life  insurance  company,  thai  being  the  amount  of 
a  policy  held  by  her  on  her  husband's  life.  Heanng  of  this, 
Crosby  &  Co.  took  supplemental  proceedings  to  enforce  pay- 
ment of  their  judgments,  interest  and  costs,  and  having  ex- 
amined Mrs^  Stephau  under  oath,  and  she  haying  sworn,  that* 
the  money  had  been  deposited  in  the  Rondout  Savings  Bank, 
they  had  a  receiver  appointed  and  procured  an  injunction 
which  restrained  her  from  in  any  way  interfering  with  any  of 
her  property  or  money  not  exempt  from  levy  and  sale  under 
execution.  The  day  after  the  service  of  the  injunction  order 
she  drew  the  money  out  of  the  bank,  and  Crosby  &  Co.  imedi- 
ately  moved  to  have  her  punished  for  contempt  of  court.  Af- 
ter Extended  argument  the  court  (Judge  Kenyon)  dismissed 
the  proceedings,  holding  as  above.  This  precise  point  is  a 
new  one,  we  believe,  and  the  decision  of*  it,  while  perhaps  it 
strains  the  letter  a  trifle,  manifestly  accords  with  the  gener- 
ous spirit  of  jbhe  law. 


COVTBIBirTOBT  WEOLXeEHCS. 

In  GermarUawn  Pass.  Ry.  Go.  v.  Brophy,  Pa.  S.  C.  29  Alb.  L. 
J.  222 ;  14  W.  N.  Cas.  213,  it  was  held  that  where  a  person 
sits  in  a  street  car  with  his  arm  resting  on  a  window-sill, 
wholly  within  the  car,  and  by  a  sudden  collision  his  arm  is 
thrown  out  and  broken,  his  occupying  such  a  position  is  not 
contributory  negligence  in  law.     The  court  said : 

**  Resting  his  arm  upon  the  window-fiill  wholly  within  the 
ear,  created  no  legal  presumption  of  negligence.  If  it  consti- 
tuted negligence,  it  was  a  fact  to  be  found  b}'  the  jury,  to 
whom  it  was  submitted,  and  it  was  not  to  be  so  declared  by 
the  court.  InHhe  absence  of  a  collision  with  an  external  ob- 
ject his  arm  was  in  no  danger  of  injury.  He  was  under  no 
legal  obligation  to  assume  or  anticipate  that  the  company 
would  run  another  car  against  the  one  in  which  he  was  sit- 
ting. The  window-Bill  in  a  railway  car  is  substantially  the 
top  of  the  back  of  the  seat.  It  cannot  be  declared  negligence 
in  law  for  a  passenger  to  so  rest  his  arm,  and  the  jury  has 
found  it  is  not  negligence  in  fact." 
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FUBiio  BnoBM-TVBUO  mnoTiox. 
In  Clerk  v.  People  ec  rd.,8.  C.  Col.  16  Ch.  Leg.  N.,  ia  i  held 
that  the  tection  of  the  general  statntee  (667)  whiqh  requires 
the  county  derk  to  kieep  his  office  '*  open  during  the  usual 
business  hoars  4^  ♦  ♦  and  that  (all)  books  and  papers  re- 
quired to  be  in  his  office  shall  be  open  for  the  examination  of 
any  person,*^  does  not  require  the  clerk  to  permit  any  person 
80!4^1ring  to  use  his  books  for  the  purpose  of  making  and 
keeping  up  a  complete  set  of  abstract  books  for  private  specu- 
latiodd.  Buck  v.  OolUn$,  51  6a.  391,  and  Weber  v.  Tawnla^,  43 
Mich.  634',  are  cited  in  support  of  this  conclusion. 


VABXmUXAVOB, 

In  Wildy  y.  Farmer^a  MtUucU  Ins.  Cb.,  S.  C.  Mich.,  18  N.  W. 
Rep.  212,  plaintiff  sued  to  recover  insurance  on  a  horse,  har- 
ness, cushion  and  blanket  burned  at  a  hotel  barn  in  the  vil- 
lage of  Paw  Paw,  near  and  nirithin  one  hundred  feet  of  other 
buildings.  The  defense  was  that  the  policy  did  not  cover 
this  property  situated  and  used  as  it  was  when  destroyed. 
The  entire  property  insured  consisted  of  dwelling  house  and 
contents,  barns  and  sheds,  and  "  personal  farm  property  in 
buildings  and  on  farm." 

The  company  was  organized  and  formed  for  the  purpose  of 
farm  insurance,  and  the  laws  of  the  company,  and  the  statute 
forbade  insuring  of  buildings  or  property  in  buildings  within 
one  hundred  feet  of  other  buildings,  and  contemplated  only 
risks  on  farm  buildings  and4)roperty.  The  couTt,  Campbell, 
J.,  held  the  company  ^was  not  liable,  and  said : 

"  Where  particular  property  is  specified  as  covered  by  the 
risk,  it  may  very  well  be  held  covered  though  moved  else- 
where, unless  there  are  clear  provisions  to  the  contrary.  But 
where  property  is  only  insured  as  farm  property,  it  may  be  so 
restricted  as  to  raise  very  different  presumptions. 

The  loss  here  was  by  burning,  and  the  only  way  in  which 
live  animals  are  likely  to  be  burned  is  by  the  burning  of  such 
buildings  as  shelter  them,  or  such  surroundings  as  confine 
them.  The  situation  of  the  building  is,  therefore,  a  very  im- 
portant consideration;  because,  where  fire  risks  vary  accord- 
ing to  location,  it  is  not  reasonable  to  hold  that  any  risks  were 


Ohio  Law  JouiiNAL.  279 

designed  to  be  covered  except  such  as  correspond  with  the 
rates  and  conditions  of  in^urance.  Under  the  present  record 
no  power  existed  in  the  officers  of  this  company  to  insure  any 
buildings  but  farm  buildings,  or  any  property  but  farm  prop- 
erty. The  reason  for  this  is  manifest.  The  statute,  and  the 
articles  and  by-laws,  limit  the  risks  to  such  as  are  likely  to  be 
very  safe,  and  will  not  allow  the  ordinary  risks  of  close  habi- 
tations to  be  taken.  No  power  is  given  to  insure  livenstock 
generally,  but  only  farm  stock ;  and  all  of  these  provisions  in- 
dicate clearly  that  the  dangers  of  burning  such  animals,  which 
the  insurers  are  to  guard  against,  are  such  burnings  of  prop- 
erty as  are  only  within  the  exposure  of  farm  dangers." 
CooLEY,  C.  J.,  and  Chaplin  J.,  concurred;  Shbr^iood  J.,  dis- 
sented. 


REPORTED    CASES. 


COlTTETAJrCB  07  LAHD  IN  FBE  TO  TBU8TBB  TO  SECHEB  DEBT— GOW- 
8TEUCTI0H  OF  COHTRACT— BIGHTS  OF  FAETIB8. 

{Ohio  Supreme  Court.     March  10,  1884.) 

Martin  v.  Alter. 

The  owner  in  fee  of  real  estate  conveyed  the  same  to  a  trustee  to  secure 
a  debt  to  a  third  person.  After  the  granting  clause  to  the  trustee  in 
fee,  there  was  a  condition  that  if  the  debt  was  paid  at  maturity  the 
conveyance  was  to  be  void,  otherwise  the  trust*^  was  authorized  to 
sell  the  land  at  public  sale  to  pay  the  same.    Held: 

1.  This  conveyance  was  a  deed  of  trust  in  the  nature  of  a  mortgage, 

and  not  an  absolute  conveyance  in  trust  to  secure  the  debt. 

2.  The  Ipgal  title  remains  in  the  gprantor  or  mortgagor  in  possession 

after  default,  subject  to  the  right  of  the  trustee  or  creditor  to  enforce 
the  condition  of  the  mortgage. 

3.  The  fact  that  the  conveyance  is  to  a  trustee,  with  power  of  sale  in 

case  of  default,  does  noi  change  its  character  in  this  respect. 

4.  A  judgment  against  the  grantor  who  remains  in  possession  of  the 

premises  with  the  acquiescence  of  the  mortgagee,  after  default,  is  a 
lien  on  the  premises,  subject  to  such  mortgage. 
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Error  to  the  District  Court  of  Muskingum  County. 

June  20,  1867,  John  Alter,  who  was  then  seized  in  fee  and 
in  possession  of  certain  real  estate,  borrowed  of  Benjamin 
Wheeler  $1,000,  evidenced  by  his  promissory  note  payable  ta 
the  ogrder  of  Wheeler,  in  one  year  after  date. 

To  secure  the  payment  of  this  note,  he  executed  and  deliv- 
ered to  Albert  W.  Train  a  conveyance  in  trust,  which  reads  as 
follows : 

''Know  ail  men  by  these  presents,  that  we,  John  Alter 
and  Elizabeth  D.  AUer,  his  wife,  of  the  county  of  Muskin- 
gum, in  the  state  of  Ohio,  the  receipt  whereof  we  do  hereby 
acknowledge,  have  given,  granted,  bargained,  sold,  aliened, 
conveyed  and  confirmed  unto  the  s^id  Albert  W.  Train,  his 
heirs  and  assigns  forever,  the  following  described  parcel  of 
land  situate  in  the  city  of  Zanesville,  county  of  Muskingum 
and  state  of  Ohio,  and  being  parts  of  lots  one  and  two  in  the 
fifth  square  to  the  city  of  Zanesville,  bounded  as  follows:  Be- 
ginning at  the  north-west  corndF  of  lot  one  in  said  square, 
thence  south  with  the  line  of  Second  street,  seventy-five  feet; 
thence  east,  thirty-eight  feet;  thence  north  to  Main  street; 
thence  west  to  the  place  of  beginning.  To  havaand  to  hold  the 
said  granted  premises,  with  all- the  appurtenances  and  privi- 
leges to  the  same  belonging*or  in  any  wise  appertaining  to  the 
said  Albert  W.  Train,  his  heirs  jand  assigns  forever,  to  their 
own  proper  use,  benefit  and  behoof,  as  a  good  and  indefeasible 
estate  in  fee  simple;  and  I,  the  said  John  Alter,/or  myself^ 
my  heirs,  executors  and  administrators,  do  covenant  with  the 
said  Albert  W.  Train,  his  heirs  and  assigns,  that  before  and 
until  the  sealing  and  delivery  of  these, presents,  I  am  lawfully 
seized  in  fee  of  the  above  granted  premises  and  appurte- 
nances; that  I  have  good  right,  full  power  and  lawful  author- 
ity to  sell  and  convey  the  same  to  Albert  W.  Train;  that  the 
said  premises  are  free  from  all  incumbrance  whatever,  and 
that  I  do  and  will  warrant  and  defend  the  same  unto  the  said 
Albert  W.  Train,  his  heirs  and  assigns  forever,  against  the 
lawful  claims  of  all  persons  whatsoever.  Provided  always,  and 
these  presents  are  upon  this  express  condition,  that  whereas  I, 
Ihe  said  John  Alter,  have  this  day  made  my  certain  promis- 
sory note  in  writing,  hearing  even  date  herewith,  for  the 
payment  of   $1,000,   with   interest,  at  ten   per  cent.,    pay- 
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able  Beori-annually,  in  one  year  from  this  date,  to  the  order  6f 
Benjamin  Wheeler.  Now  therefore,  if  I,  the  said  John  Alter, 
shall  punctually  pay  to  the  said  Benjamin  Wheeler,  or  to  his 
order,  the  full  amount' of  the  said  sum  of  money  and  the  in- 
terest in  the  said  note  specified,  at  the  time  and  place  it  be- 
comes due  and  payable,  according  to  the  tenor  and  efTect  of 
said  note,  then  the  foregoing  conveyance  shall  be  void  and  of  no  efect; 
otherwise  to  be  and  remain  in  full  force  and  virtue.  But,  on 
the  contrary  thereof,  if  I,  the  said  John  Alter,  shall  fail  to  pay 
said  sum  of  money  in  the  said  note  specified,  at  the  time  and 
place  it  be^comes  due  and  payable,  in  that  Ciise  it  shall  be  law- 
ful, and  we,  the  said  John  Alter  and  Eliza  D.  Alter,  do,  by 
these  presents,  expressly  authorize  the  said  Albert  W.  Train, 
his  heirs  and  assigns,  upon  such  default  accruing  in  the  pay- 
ment of  said  sums  of  money,  either  in  principal  or  in  interest, 
upon  giving  thirty  days'  notice  of  the  time  and  place  of  sale 
in  some  newspaper  published  in  Zunesville,  Ohio,  to  sell  to 
the  highest  bidder,  for  ca^h,  without  reserve  and  without  ap- 
praisement, the  before  described  parcel  of  land,  and  to  apply 
the  proceeds,  first,  to'  the  costs  and  expenses  of  this  trust,  and 
five  per  cent,  commission  to  the  trustee  for  his  services  as 
such  trusteie ;  next  to  the  payment  of  said  promissory  note 
and  ally  int*?rest  that  may  accrue  thereon,  and  to  pay  the 
balance  (if  any)  to  the  said  John  Alter,  his  heirs  and  assigns, 
and  to  execute  a  deed  or  deeds  to  the  purchaser  or  purchasers 
of  said  p.'ircel  of  land,  conveying  the  same  to  him  or  them  in 
as  full  and  ample  manner  as  we,  the  said  John  Alter  and  Eliza 
D.  Alter,  could  possibly  do.  And  wo,  the  said  John  Alter  and 
Eliza  D.  Alter,  for  our  heirs,  executors  and  administrators,  do 
covenant  t<>  and  with  the  said  Albert  W.  Train,  his  heirs  and 
assigns,  that  upon  any  sale  being  made  by  virtue  of  the  power 
herein  contained,  that  we  will  make,  execute  and  deliv9r  to 
the  said  purchaser  or  purchasers,  their  heirs  and  assigns,  all 
such  further  assurance  as  may  be  necessary  to  vest  in  him  or 
them  an  indefeasible  estate  in  fee  simple  in  the  said  parcel  of 
land ;  and  it  is  expressly  understood  that  this  conveyance  is 
to  be  ever\  where  construed  as  a  deed  of  trust,  and  not  as  a 
mortgage  deed,  and  as  givins:  to  the  said  Albert  W.  Train,  his. 
heirs  and  assigns,  as  full  and  ample  authority  to  sell  and  con- 
vey the  said  parcel  of  land,  as  we,  the   said  John  Alter  and 
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Elizabeth  D.  Alter,  by  a  power  of  attorney,  or  any  other  in- 
strument of  writing,  could  possibly  do.  And  it  is  further 
understood,  that  this  instrument  shall  not  and  cannot  be  re- 
voked or  annulled  by  the  said  John  Alter  or  Eliza  D.  Alter, 
or  either  of  them,  or  by  the  death  of  either  or  both  of  them, 
but  shall  remain  in  full  force  for  all  purposes  herein  specified. 
In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  twentieth  day  of  June,  A.  D.  1867. 

"  John,  Alter,  [seal.]' 

"  Eliza  D.  Alter,      [seal.] 

**  Signed,  sealed  and  delivered  in  presence  of 
"  Ella  Alter, 
"  D.  B.  Gary.  [U.  S.  Rev.  Stamp.]" 

This  instrument  was  delivered  and  recorded  as  a  mortgage. 
At  the  May  term,  1876,  of  the  Court  of  Common  Pleas  of  Mus- 
kingum county,  the  plaintiff  in  error  recovered  a  judgment 
against  said  Alter  for  over  85,000,  and  on  the  nineteenth  of 
May,  1876,  caused  execution  to  issue  thereon,  which  was 
levied  on  the  same  real  estate  embraced  in  the  foregoing  con- 
veyance, of  which  said  Alter  was  in  possession  and  so  re- 
mained until  his  death  in  1879. 

His  executors  soon  thereafter  filed  their  petition,  in  the 
the  court  of  common  pleas  to  sell  this  real  estate  to  pay  debts, 
making  Wheeler,  Train,  Martin  and  others,  as  well  as  the 
widow  and  heirs,  defendants.* 

Martin  filed  an  answer  and  cross-petition  claiming  a  judg- 
ment lien  on  the  premises,  subject  to  the  mortgage  to  Train, 
to  socure  the  debt  to  Wheeler,  which  remained  unpaid. 

Upon  the  above  state  of  facts  the  district  court  held  as  a 
matter  of  law,  that  the  conveyance  of  June  20,  1867,  from 
AHcT  and  wife  to  Train,  divested  Alter  of  the  legal  title  to  tJie  above 
dciycribed  real  eatale,  and  that  by  r(*as)n  thereof  the  judgment  in 
favor  of  Martin  did  not  becunie  a  lien  upon  the  real 
estate,  and  that  the  levy  thereon  of  such  execution  did  not 
bind  the  interest  of  John  Alter  in  the  real  estate  for  the  pay- 
ment of  the  judgment.  To  tins  dfu'ision  of  the  court  on  the 
<|uestions  of  hxw  Edward  Martin  then  and  there  ex- 
ec j)  ted. 

To  reverse  this  judgment  i.  the  object  of  tliis  proceeding 
in  error. 
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A.  W.  TVoin,  for  plaintiff  in  error. 

F.  A:  SAarn,  for  defendant  in  error. 

Johnson,  G.  J.  No  attempt  was  made  by  Wheeler,  or  his 
trustee  to  take  possession  or  to  execute  the  power  of  sale  con- 
tained in  the  conveyance  by  Alter  to  secure  the  debt,  though 
past  due  over  ten  years.  Alter  remained  in  the  undisturbed 
possession  of  the  premises  until  his  death,  in  1879.  In  the 
mean  time  Martin  obtained  a  judgment  against  him,  and 
caused  a  levy  (o  be  made  on  the  real  estate  covered  by  the 
deed  to  Train. 

Did  this  judgment  operate  as  a  lien  on  this  real  estate? 
If  it  was  a  deed  of  trust  in  the  nature  of  a  mortgage,  then 
the  incidents  of  an  ordinary  mortgage  attach.  In  the 
case  of  a  mortgage  in  the  usual  form,  the  legal  estate 
remains  in  the  mortgagor  in  possession,  even  after  condition 
broken  as  to  all  the  world,  except  the  mortgagee.  The 
legal  title  remaining  in  the  mortgagor  is  liable  to  levy 
and  sale  on  execution.  It  descends  to  his  heirs,  subject  tothe 
conditional  estate  to  the  mortgagee.  The  latter  may  main- 
tain ejectment,  or  take  other  legal  steps  to  obtain  possession 
after  condition  broken,  but  until  he  does  so  the  mortgagor  is, 
at  law,  owner  of  the  fee.  The  mortgage  is  a  conditional  con- 
veyance, which  becomes  void  upon  the  payment  of  the  debt, 
without  a  formal  re-conveyance.  Ely  v.  McGuire^  2  Ohio  223 ; 
Philps  y.  Butler,  2  Ohio  224;  Farmers'  Bankv.  Qmi.  Bank,  10 
OhioTl ;  Perkins  v.  Dibble,  10 Ohio  438 ;  Seymour  v.  King,  11  Ohio 
342 ;  McArthur  v.  Franklin,  16  Ohio  St.  103 ;  Perkins  v.  Dibble, 
10 Ohio 438;  SwaHzw,  List,  13 Ohio  St.  419;  Allen  v.  Everly,2i 
Ohio  St.  97. 

Inasmuch  as  the  law  requires  an  appraisement  of  the  fee 
as  unincumbered  real  estate,  tliere  is  difficulty  in  selling  l.and 
subject  to  a  mortgage,  unless  the  purchaser  is  willing  to  pay 
two-thirds  of  the  whole  value  for  the  legal  title,  with  the 
equity  of  redemption  which  he  would  acquire  by  such  pur- 
chase. Baird  v,  Kirtland,  8  Ohio  21;  Seymour  v.  King,  11 
Ohio  342. 

The  conveyance  before  us  has  the  ordinary  condition  which 
distinguishes  a  mortc^age  fi^n  an  absolute  dt;ed,  or  from  a 
deed  creating  a  trust.  It  is  provided  tiiat  if  the  debt  is  paid 
according  tothe  terms  stipulated,  *' the  conveyance  shall  be 
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void  and  of  tio  effect.'*  It  i6  not  an  unconditional  deed  of 
trust,  but  a  mortgage,  or  deed  of  trust  ia  the  ni|t>ire  of  a 
mortgage. 

It  is  not  an  absolute  and  indefeasible  title  in  the  trustee  for 
the  purposes  expressed  in  the  trust,  with  nothing  but  an 
equity  in  the  grantor, ^uf  an  estate  upon  a  condition  to  secure  a 
debt,  to  become  void  upon  its  payment. 

Where  the  conveyance  to  a  trustee  is  as  collateral  security 
merely  for  the  payment  of  a  debt,  with  the  condition  that  it 
shall.become  void  upon  its  payment,  with  a  power  to  sell  the 
Jand  in  case  of  default,  it  is  a  deed  of  trust  in  the  nature  of 
a' mortgagee.  The  gra^itor  parts  with  his  title  conditionally 
only.  If  there  is  no  such  condition,  but  the  conveyance  is 
an  Absolute  deed  of  trust  for  the  purpose  of  raising  money  to 
pay  a  debt  if  not  paid  as  agreed,  the  grantor  parts  with  all 
his< legal  estate,  and  whatever  rights  he  has  are,  in  their  na- 
ture, equitable  merely.  Hoffman  v^  Mackall,  5  Ohio  St. 
130;  Woodruff  y,Rol)b,  19  Ohio  217;  Eaton  v.  Whiting,  3  Pick. 
584. 

The  fact  that  the  deed  is  made  to  a  trustee  with  power  of 
sale  does  no,t  change  its  charaqter  in  this  redpect,  same  cases. 
Moore  V.  Burnett^  11  Ohio,  and  Morris  v.  Way,  16  Ohio  469,  are 
deeds  of  trust  without  a  condition  that  they  were  to  be  void  if  the  debt 
was  paid  ;  hence  they  are  the  conveyances  of  an  absolute  estate 
in  trust  to  secure  a  debt,  with  a  power  of  sale  in.  the  trustee  to 
execute  the  trust,  while  Woodruff  \.  Rdtb^mpra,  ^nd  the  Qn^^dX 
bar  have  such  a  condition.  The  former  divests  the  grantor  of 
his  lej^al  estate,  leaving  nothing  but  an  equity  in  the  grantor, 
while  the  latter  is  a  security  for  the  debt,  defeasible  upon  its 
payment.  The  cases  of  Moore  v.  Burnett  and  Morris  v.  Way, 
aoe  not  in  conflict  with  Woodruff  v.  Robb,  Both  forms  of  in- 
struments are  mortgages  in  equity.  In  the  latter,  the  legal 
estate  remained  in  tlio  mortf^agor  after  default,  as  against  all 
the  world  except  the  mortgagee,  while  in  the  former,  the  legal 
title  passes  absolutely,  leaving  an  equity  merely  in  the 
granto*^  With  this  distinction  between  absolute  deeds  of 
trust,  with  power  of  sale,  and  conditional  deeds  of  trust  with 
like  power. defeasible  upon  payment  of  the  debt,  the  cases  are 
reconcilable.  In  the  former  case  there  is  no  legal  estate  re- 
maining  in   the   grantor,  and  therefore  no  judgment  lien  ; 


Ohio  Law  Journal.  285 

while  in  the  latter  the  legal  estate  remained  in  the  grantor  in 
possession,  in  favor  of  judgment  creditors?,  subject  to  the 
mortgage. 

So  in  Baird  v.  Kirtland  et  al^  8  Ohio  21,  the'deed  was  abso- 
lute with  a  separate  defeasance,  or  rather  penal  bond,  by 
which  the  grantee  covenanted  upon  payment  of  a  debt 
to  convey  the  land.  Nothing  but  an  equity  re- 
mained in  the  grantor;  this  is  not  subject  to  lev}^  and 
sale.  In  that  c^se  it  was  conceded  that  if  it  was  an  ordin- 
4try  mortgage,  the  legal  estate  remained  in  the  grantor. 
Here  neither  Wheeler  nor  his  trustee  sought  to  enforce  their 
conditional  deed,  but  suffered  A:  ter  to  remain  in  possession. 
He  was  a  mortgagor  in  possession,  having,  as  against  judgment 
creditors,  the  legal  title  to  the  premises,  and  therefore  the 
judgment  of  Martin  was  a  lien  thereon  subject  to  the  Wheeler 
mortgage. 

£To  appear  in  39  Ohio  St.]  Judgment  reversed. 


PB0KI880BT  HOTS— ALTXBATITB  COHDITI  H8. 
{Ohio  iSupreme  Court  OownniBSion.    March  4, 1S84.) 

Waggoner  et  al.  v.  Cox. 

1  Where  the  larger  sam  mentioded  in  a  note  is  tlie  actual  debt,  and  a 
smaller  sum  has  been  agreed  upon  as  a  release,  if  paid  under  stated 
conditions,  the  failure  to  comply  with  the  easier  terms  gives  the 
creditor  the  right  to  enforce  the  payment  of  the  larger  sum. 

2.  Where  the  damages,  resulting  from  a  failure  to  comply  with  the  easier 
terms  are  uncertain  or  impossible  of  ascertainment,  the  stipulated 
sum,  will  be  treated  as  an  alternative  sum  to  be  paid  unless  mani- 
festly inequitable. 

Error  to  the  District  Court  of  Hamilton  County. 

On.  the  fifth  day  of  August,  1866,  Jacob  Cox  died  intestate. 
At  the  time  of  his  death  he  was  seized  of  one  hundred  acres 
of  land  in  Hamilton  county,  of  the  value  of  $16,000.  His 
wife,  Sarah  Cox  andseven  children  survived  hirji.  In  April, 
1867,  and  after  the  children  had  partitioned  the  land  among 
themselves,  the  widow  entered  into  a  contract  with  her  chil- 
dren in  regard  to  her  dower  interest.  Upon  each  of  the 
children  giving  a  note  secured  by  mortgage  upon  his  or  her 
portion  of  the  land,  she  released  her  right  of  dower  therein. 
The  note  read  as  follows :  *'  For  value  received,  I  promise  to 
pay  to  Sarah  Cox  1800  on  the  first  day  of  September  nexi  - 
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proyided,  that  if  I  pay  to  the  said  Sarah  Cox^semi-annnallj 
on  each  first  day  of  September  and  first  day  of  March,  $20, 
amounting  to  $40  a  year,  dnHng  the  life  of  the  said  Sarah  Cox, 
it  shall  discharge  the  whole  debt.  This  note  is  secured  by 
properly  stamped  mortgage.  Given  under  my  hand,  this 
twenty-seventh  day  of  April,  1867."  One  of  these  children 
was  Ann  Cox,  who  married  Abraham  Lenhart  in  the  fall  of 
1869. 

The  condition,  of  the  mortgage  upon  her  portion  of  the 
land — fifteen  and  a  half  acres — wss  as  follows :  "  That  if  the 
said  Ann  Cox  shall  cause  to  be  paid  unto  said  Sarah  Cox  $800, 
or  in  lieu  thereof  $20,  semi-annuallj,  on  every  first  day  of 
September  and  first  day  of  March,  during  ^he  life-time  of  the 
said  Sarah  Cox,  according  to  a  note  of  hand,  dated  April  27, 
1867,  signed  by  the  .said  Anp  Cox,  di^wn  in  favor  of  said 
Sarah  Cox,  then  these  presents  shall  be  void." 

On  the.  seventh  day  of  October,  1869,  John  H.  Glensman 
purchased  of  Ann  Cox  her  fifteen  and  a  half  acres,  incum- 
bered by  the  mortgage  giten  by' Ann  Cox  to  her  mother, 
Sarah  Cox.  Glensman  afterwards  paid  the  semi-annual  in- 
stallments lip  to,  and  including  March  1,  1877.  The  install- 
ments due  September  1,  1877,  and  March  1,  1878,  were  not 
paid.  On  March  5, 187%  an  action  was  begun  in  the  Court  of 
Common  Pleas  of  Hamilton  County,  Sarah  Cox.  against  Ann 
Lenhart,  John  H.  Glensman  and  others.  ][n  the  prayer  of 
her  petition  she  asked  judgment  for  tbe  $800,  with  interest 
irom'  September  1,  1878 ;  for  a  ^ale  of  the  mortgaged  premises, 
and  that,  the  amount  of  the  note  with  interest  be  paid  out 
of  the  proceeds. 

The  judgment  of  the  court,  of  common  pleas  was  in  accord- 
ance'with  this  prayer.  During  the  progress  of  <the  trial  the 
defendants  tendered  to  Sarah  Qox  the  sum  of  f200  and  her 
costs,  in  full  satisfaction  of  the  semi-annual  payments  to  that 
date,  the  notd  and  i|iartgage  to  remain  in  fuUfprce,  as  security 
for  future  dues. 

Isaac X  3f{Zfer  and  Francis  Lumpe,  for  plaintiffs. 

Hoadlyf  Johnson  &  Colston,  for  defendants. 

Nash,  J.  The  evidence  shows  that  the  parties  who  had  the 
best  opportunity  of  kpowing  the  physical  condition,  of  Sarah 
Cox,  and  the  probable  duration  of  her  life,  considered  her  life 
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interest  in  one-third  of  the  fifteen  and  oqe-half  acres  of <  land 
Apportioned  to  Ann  Cox,  to  be  of  the  value  of  $800.  This  in-' 
terest  Ann  Cox  bought,  and  gave  to  her  mother  therefor  a  note 
and  morjbgage,  which  provided  two  modes  of  payment, 
namely  :  $800  on  the  first  day  of  September,  1867,  or  $20  on 
each  first  day  of  September  and  March  until  the  death  of 
Sarah  Cox. 

The  plaintiffs  in  error  claim  that  the  stipulation  to  pay 
$800  is  in  the  nature  of  a  penalty,  and  admit  that  there  was 
no  error  in  the  proceedings  of  the  courts  below,  if  this  stipu- 
lation is  not  so  considered. 

The  question  here  preseated  is  difficult  of  solution.  Where, 
in  case  of  a  failure  to  pay  a  sum,  which  is  the  actual  debt,  it 
is  stipulated  that  a  larger  sum^  which  is  not  the  actual'  debt, 
shall  be  paid,  such  larger  sum  will  be  regarded  as  a  penalty. 
The  case  of  LongworMs  executors  v.  Ashreii  H  al.  (16  Ohio  St.  370), 
seems  to  have  been  determined  upon  this  principle.  In  that 
case  the  court  found  that  the  smaller  and  not  the  larger  sum 
w!as  the  principal  debt,  and  therefore  held  that  the  lar^efsum 
was  in  the  nature  of  a  penalty. 

In  the  case  before  us  we  conclude  from  all  the  facts  that  the 
siimof  $800  wasthe  price  agreed  to  be  paid  to  Sarah  Cox  for 
her  dower  Interest  in  Ann's  land,  and  was  the  principal  debt. 
To  this  state  of  facfs  another  principle  applies,  and  is  decisive. 
Whep  the  larger  sum  is  the  actual  debt,  and  a  smaller  sum 
has  been  agreed  upon  as  a  release  if  paid  under  stated  condi- 
tions, the  neglect  to  comply  with  the  easier  terms  gives  the 
creditor  the  right  to  compel  the  payment  of  the  larger 
sum.     1  Sutherland  on  Damages,.  499. 

There  is  another  important  consideration  in  thiis  case.  The 
amount  to  be  paid  in  installments  was  not  a  fixed  sum,  but 
was  uncertain  and  conjectural.  No  data  are  apparent  from 
which  the  actual  damages  to  Sarah  Cox  can  be  calculated  in 
case  of  a  failure  to  pay  the  semi-annual  installments.  Under 
these  circumstances  the  stipulated  sum  will  be  regarded  as 
liquidated  damages,  unless  facts  appear  which  would  make  it 
inequitable  to  pursue  this  course.  Berrinkoit  v.  Trnphagen,  39 
Wis.  219 ;  Bagleyy..  Peddie  H  aL  6  Sandf  1112 ;  Coal  Co.  v.  Schultz 
et  aly  71  Penn.  181 ;  Jaquith  v.  Hudson,  5  Mich.  123. 

To  compel  Mrs.  Cox  to  resort  to  a  suit  at  law  whenever  there 
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is  a  default  in  the  payment  of  the  $20  would  be  inequitable, 
and  this  would  be  the  only  practicable  remedy  in  case  the  $800 
should  be  treated  in  the  nature  of  a  penalty. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


rSSTAXEHTABY  BSED— DSUTSBT. 

{Ohio  Supreme  Court.    Mbrch  4,  1884.) 

WiLLIXMS  V.    SCHATZ. 

A.,  haviai;  executed  in  due  form  a  deed  of  gift  of  real  estate  to  his  son, 
said  to  B. :  **  Take  this  deed  and  keep  it.  If  I  get  well  I  will  call  for 
it.  I'  I  don*t,  give  it  to  Billy/'  the  grantee.  A.  was  then  ill  and 
died  within  a  few  days  thereafter  of  the  same  illness,  and  B.  then 
handed  the  deed  to  the  grantee,  who  caused  it  to  be  recorded.  Held^ 
that  this  did  not  constitute  a  delivery,  and  the  instrument  was  in- 
valid as  a  deed.  Crooks  v.  Crooht^  34  Ohio  St.  GIO,  and  BaU  v.  Fore- 
man, 37  Ohio  St.  132,  approved  but  distinguished. 

Error  to  the  District  Court  of  Franklin  County. 

W.  F.  Schatz  and  Lydia,  his  wife,  in  1878,  filed  a  petition  in 
the  Court  of  Common  Pleas  of  Franklin  County,  against 
William  Williams,  and  Mary  Williams.  Lydia  Schatz  and 
William  Williams  are  the  only  children  of  William  Williams, 
Sen.,  deceased,  and  Mary  Williams  is  his  widow.  It  is  stated 
in  the  petition  that  William  Williams,  Sen.,  died,  seized  of 
one  hundred  and  eighty-eight  acres  ofl-and  in  Franklin  county 
(properly  described);  that  it  descended  to  Lydia  Schatz  and 
William^  Williams;  that  on  March  7,  1877,  William  Williams, 
Sen.,  executed  an  instrument  purporting  Co  be  a  deed  for  the 
land  aforesaid  to  his  son  William,  ^^in  consideration  of  the 
sum  of  one  dollar  and  love  and  affection,''  and  placed  the  same 
in  the  hands  of  Dr.  Bkke;  that  the  deed  was  never  delivered, 
and  is  void;  and  that  Subsequent  to  the  death  of  William 
Williams,  Sen.,  William  Williams  placed  the  pretended  deed 
oii  record.  The  prayer  is  for  the  cancellation  of  the  deed  and 
record ;  that  William  Williams  be  compelled  to  convey  to  the 
plaintiff;  Lydia,  one  undivided  halfof  the  lands;  and  that  par- 
tition of  the  lands  be  made  between  William  and  Lydia,  and 
dower  be  assigned  to  Mary  Williams. 

Issue  was  joined,  and  on  trial  in  the  district  court,  to  which 
the  cause  had  been  appealed,  the  finding  and  judgment  were 
in  accordance  with  the  petition.  This  petition  in  error  is 
filed  to  reverse  the  judgment  of  the  district  court. 
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From  the  record  it  appears  that  the  undisputed  evidence 
was  that  on  March  7,  1877,  William  Williams,  Sen.,  having 
signed  and  acknowledged  in  proper  form  such  deed,  which 
deed  had  also  ^>een  properly  attested  by  witnesses,  said  to  Dr. 
Blake :  ''Take  this  deed  and  keep  it  If  I  get  well  I  will  call 
for  it  If  I  don't  give  it  to  Billy,"  the  grantee.  The  grantor 
was  then  seriously  ill  of  typhoid  pneumonia,  grew  gradually 
worse,  and  died  of  that  disease  on  March  12,  1877.  Subse- 
quently Dr.  Blake  delivered  the  deed  to  William  Williams, 
who  caused  the  same  to  be  recorded  in  the  office  of  the  recorder 
of  Franklin  county,  and  the  grantee  in  the  deed  has  been  in 
possession  ever  since  he  received  the  deed  from  Dt  Blake. 

6.  JST.  Nask  and  O.  K  Olds,  for  plaintiff  in  error. 

There   was  a  sufficient  delivery.     Wkeelright  v.    Whedright, 

2  Mass.  446;  Foster  v.  Mansfiddy  3  Met.  Ma.«8.  412;  Hatch  v. 
Hatch,  9  Mass.  307 ;  Belden  v.  Carter,  4  Day,  66;  Morse  v.  Slason, 
13  Vt  296;  14  Vt  185;  Rugglesv.  Lawstm,  13  John.  285;  Arth- 
heck  V  WUks,  4  Abb.  Pr  316 ;  Hathaway  v.  Payne,  34  N.  Y.  92 ; 
Tooley  v.  Dibble,  2  Hill  641 ;  GoodaU  v.  Pierce.  2  Hill  659;  103 
Mass.  568;  2  Pa.  St  434 ;  77  111.  475 ;  WaUace  v.  Harris,  32  Mich. 
380;  19  Mich.  157;  Crooks  v.  Crooks,  34  Ohio  St  610 
Merrill  v  Swift,  18  Conn.  257 ;  Church  v.  Oilman,  15  Wend.  656 

3  Green.  Cruise's  R.  P.  335,  note;  Shirley  y.  Ayres,  14  Ohio 

4  Kent's  Com.  447,454;  6  Coke  Litt  360;  Shop.  Touch.  55 
State  V.  Lowry,  4  Ohio  74;  Bunn  v.  Winthrop,  1  John.  C.  329 
Sowerby  v.  Arden,  1  John.  C.  240;  Schuygham  v.  Wood,  15  Wend 
645;  Goodrich  v.  Walker,  1  John.  C.  250;  1  Am.  Ch.  Dig.  241 
Byers  v.  McOanahan,  6  Gill  <fe  J.  250;  Gardner  v.  OoUins,  3  Ma 
son,  398;  1  Green  Ev.  §  568,  note  6;  2  lb.  §  297 ;  1  Swift's  Dig. 
122;  Hilliard's  Abr.  294;  Phillipp's  Ev.  467,  notes  by  C.  <fe  H 
pt  2, 1281 ;  Chitty's  Con.  4 ;  Uoyd  v.  Bennet,  8  C.  A  P.  124 ;  5  B 
AC.  671.  8  D.  A  Rv.  348;  Fbrrar  v.  Bridges,  5  Humph.  44;  8 
Met '436;  2  Hill  64;  Dukes  v.  Spangler,  35  Ohio  St  119;  BaU  v. 
Fbreman,  37  Ohio  St  132. 

L.  English  and  J,  W.  Baldwin,  for  defendants  in  error. 

There  was  no  eflTectual  delivery ;  and  no  case  for  relief  is 
shown.  Phipps  v.  Hope,  16  Ohio  St  586;  Brown  v. 
Brown,  66  Me.  315;  Shirley  v.  Ayres,  14  Ohio  310;  Prvls- 
m/an  v.  Baker,  30  Wis..  6^4,  s.  c.  11  Am.  Rep.  602; 
Cook  V.  Brown,  34  N.  H.  466 ;    Dearmoni  v.  Dearmand,  10  Ind. 
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191;  Wi^lker's  Am.  L.  368;   Addison  Con.  7;  Kent's  Com. 
644 ;  30  Cal.  209 ;  PhOlips  v.  ITotMfon,  8  Jopes  L.  302;  Bank  y. 
WAster,  44  N.  H.  264;  Johnson  v.  Farleyy  45  N.  H.  505 ;  Baker 
V.  Haskell,  47  N!  H.  479 ;  James  ▼.  Wauderheyden,  1  Paige,  385 
SHmson  ▼.  Anderson,  96  111.  373;  Elmore  v.  Medcs,  39  Vt.  538 
3  Wash.  R.  P.  282;  17  Iowa  486;  41  N.  Y.  421 ;  3  Wall.  641 
2  Par.  Con.  494;  Mitchell  v.  JByan,  3  Ohio  St.  377;    Crooks  v 
Crooks,  34  Ohio  St.  610;  Ball  v.  Foreman,  37  Ohio  St.   19 
Huey  V.  Huey,  65  Mo.  694 ;  Clark  y.  Boyd,  56 ;  Parker  v.  I\irker, 
1  Gray  409 ;  Merriam  V.  Leonard,  6  Cush.  151 ;  Oom^  y.  Bald 
win,  16  Minn.  172;   Fry  Spec.  Per.  §64;  Waterman  Spec 
Per.  §  186. 

See  also  the  following  additional  cases  on  the  subject,  which 
were  examined  while   the    case  was  under  consideration 
Hobart's  R.  (Am.  ed.)  246,  note ;  PaUerfon  y.  Snell,  67  Me.  559 
Stewart  y.   Weed,  11  Ind.   92,  approyed  Squires  y.  Summers,  85 
Ind<  252;   47  Ind.  418;  Brown  y.  Brawn,  1  Wood.  A  M.  325 
StaweU  y.  Hubbard,  20  Wend.  44;  Stq^^hens  y.  Huss,  54  Pa.  St 
20;  Stephens  y.  Rinehart,  72  Pa.  St.  434 ;  5  Conn.  320 ;  6  lb.  113 
7  lb.  503 ;  18  lb.  262 ;  22  lb.  461 ;  23  Pick.  233 ;  Slanian  y.  Miller, 
58  N.  Y.   192;  Newton  y.   Bealer,  41  Iowa  334;   Campbell  v 
Thomas,  42  Wis.  437 ;  Latham  y.  OfeO,  38  Mich.  238 ;  7  Grant's 
ch.  (U.  C.)  23 ;  Byars  y.  Spencer,  101  111.  429;  Black  v.  Hoj^,  33 
Ohio  St.  203. 

Okey,  J.  An  instrument  may  be  in  the  form  of  a  deed ;  it 
may  be  properly  signed,  sealed,  witnessed,  acJLnowled^ed  and 
recorded;  the  grantor  may  have  capacity  to  convey,  and  the 
grantee  to  receive  and  hold  the  title;  the  transaction  may  be 
free  from  fraud  or  mistake;  nevertheless,  the  instrument  will 
not  lake  effect  as  a  deed  unless  it  is  delivered.  But  no  particu- 
lar form  or  ceremony  is  essential  to  constitute  delivery;  it 
need  not  be  manual;  it  may  be  made  by  words  and  acts,  or 
either,  if  accompanied  with  intention  that  they  shall  have 
that  effect ;  it  may  be  made  by  the  grantor  personally,  or 
through  his  agent,  to  the  grantee,  either  personally  or  through 
his  agent;  and  it  may  be  made  in  escrow,  or  to  take  effect  im- 
mediately. 

The  direction  to  Dr.  Blake,  giveii  by  tlie  grantor,  then  sick 
of  typhoid  pneumonia,  was  that  if  h*e  died,  the  doctor  should 
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deliver  the  i^eed  of  gift  to  the  grantee ;  but  if  he,  the  gfantor, 
recovered,  he  would  call  for  it.  He  died,  and  Dr.  Blake  de- 
livered  the  deed  to  the  grantee.  But  this  was  not  a  valid 
delivery,  and  hence  the  instrument  never  took  effect  as  a 
deed.  The  transaction  was  in  the  nature  of  a  testamentary 
disposition  of  property  ;  but  the  instrumeDt  not  having  been 
executed  as,  or  with  the  formalities  of  a  will,  its«probate  would 
doubtless  have  been  resisted  (though  see  Habergham  v.  Vincent^ 
2  Ves.  jr,  204 ;  IJar.  Wilb  [by  R.  <fe  T.]  33  et  seq,)  ;  and,  how- 
ever that  may  be,  a  will  in  Ohio  is  of  no  force  until  admitted 
to  probate,  and  probate  of  this  instrument* is  barred  (2  Swan 
A  Cr.  1621,  §  32 :  Rev.  Stats.  §  5943).  And  the  instrument  is 
equally  invalid  as  a  deed.  Dr.  Blake  wiCs  the  agent  of 
the  grantor  and  not  of  the  grantee,  and  hence  the  in- 
strument was  not  only  revocable  by  the  grantor  at  any  time 
before  his  death,  but  not  having  parted  with  all  dominion 
over  it  during  life,  it  became,  on  bis  death,  a  mere  nullity. 
Wdlbom  V.  Weaver,  17  Ga.  267  ^  Carey  v.  Dennis,  13  Md.  1 ;  Hale 
v.  JMm,  134  Mass.  310;  and  see  I^ipps  y,  Hope,  16  Ohio  St. 
686 ;  1  Jar.  Wills  (by  R.  &  T.)  33  et  seq. 

In  Crooks  v.  Crooks,  34  Ohio  St.  610,  it  appeared  that  "  the 
granior,  without  reserving  or  intending  to  reserve  any  con- 
trol over  the  instrument,  delivered  it  to  a  third  person,  to  be 
by  him  delivered  to  the  grantee  at  the  death  of  the  grantor," 
and  "  the  depositary  accepted  the  deed  for  the  grantee,  and  at 
the  death  of  the  grantor,  delivered  it  to  the  grantee."  This 
was  held  to  constitute  a  delivery.  That  was  upon  the  theory 
that  the  grantor  delivered  the  instrument  ashis  deed,  and  that 
it  took  effect  as  of  the  date  of  the  first  delivery.  The  decision 
received  the  unanimous  aj^proval  of  this  court  in  BoUy.  fbre- 
maity  37  Ohio  St.  132.  While  this  may  be  regarded  as  an  ex- 
ception to  the  rule  as  to  deeds  of  this  character,  we  regard  the 
law  as  settled  for  this  state  as  to  anv  case  fairly  coming 
within  ihese  decisionsw  But  neither  of  the  cases  was  like 
this,  and  properly  understood,  they  are  decisive  against  the 
validity  of  this  deed.  They  were  cases  in  which  the  grantors 
had  parted  absolutely  with  all  dominion  over  the  instrument, 
and  there  was  no  revocation  or  attempt  to  revoke.  Here  it 
was  in  terms  stated  by  the  grantor,  that  if  he  recovered,  he 
wuuld  call  for  the  deed.    As  a  deed  of  gift  such  ah  instru- 
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ment  was,  therefore,  a  mere  nallity,  and  reqaired  no  revo- 
cation. 

Finding  no  error,  the  proper  order  to  be  entered  is, 

[To  appear  in  S9  Ohio  St.]  Judgment  qffirmsd. 


PEaonos-ATTAcmaarr  PBOoxDnioft-nMAL  oxdxb. 

{Ohio  aupreme  OburC     BCarah  10, 1884.) 
YouNo  V.  Gbrdes. 

1.  Aq  order  of  a  Justioe  of  the  peaoe  overroUng  «  motion  to  dlBohmrge  mn 

attaohment,  Ib  reviewable  on  error  as  a  final  order,  independent  of 
the  action  in  which  the  attachment  iasued. 

2.  After  the.  order  haa  been  made  it  da  not  error  for  the  |natlce  to  proceed 

and  determine  the  canae  of  iction  on  ita  merila  and  render  a  Judg- 
ment and  order  of  sale  without  again  hearing  evidence  as  to  the 
gronnds  upon  which  the  attachment  issued. 

Motion  for  leave  to  file  a  petition  to  reverse  the  judgment  of 
the  District  Court  of  Hamilton  County. 

On  January  8, 1883,  6.  &  B.  Gerdes,  defendants  in  error,  by 
their  attorney,  made  an  affidavit  before  the  justice  of  the  peace 
that  Yung  &  Wdhlater,  being  indebted  to  them,  hac]i  property 
and  rights  in  action  which  they  concealed,  and  havtr  removed 
and  are  about  to  remove  their  property  out  of  the  county, 
with  intent  to  defraud  their  creditors,  and  upon  this  affidavit 
caused  an  attachment  to  be  issued,  under  which  the  property 
of  plaintiffs  in  error  was  seized.  On  January  13^.1883,  plaini- 
ifb  in  error  filed  a  motion  to  discharge  the  attachment.  Cm 
January  17, 1883,  the  justice  of  the  peace  overruled  the  motion 
to  discharge  the  attachment,  and  the  case  then  coming  on  for 
hearing  upon  the  merits,  one  witness  was  examined  and  testi- 
fied as  to  the  amount  of  the  claim  said  to  be  owing  by  Young 
ft  V/ohlater,  to  G.  &  B.  Gerdes,  and  to  nothing  ^Ise,  and 
thereupon  without  any  other  testimony  whatsoever  being 
presented,  the  justice  of  the  peace  rendered  judgment  in  favor 
of  G.  <fe  B.  Gerdes  for  the  amount  claimed,  and  sustained  the 
attachment.  The  order  was  affirmed  in  the  common  pleas  and 
district  courts. 

MouUony  Johnson.  &  Levy^  for  the  motion. 

By  the  Court.  The  order  of  the  justice  overruling  the 
motion  to  diseharge  the  attachment  was  reviewable  on  errori 
and  for  that  purpose  a  bill  c^  exceptions  might  have  been 
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32  chains  and  25  links;  thence  south  one-half  degree;  wets 
<5  chains  and  71^  links ;  thence  north  89  degrees  andSmin- 
otea;  west  33  chains  and  25  links ;  .thence  north  30  minutes ; 
east  6  chains  and  21^  links  to  the  place  of  beginning,  contain- 
ing nineteen  acres  of  land.  Also  a  tract  of  land  belonging  to 
John  Whitman  and  bounded  as  follows :  On  the  north  bj  the 
iibove  described  nineteen  acres ;  east  by  the  township  line ; 
on  the  south  by  the  township  line;  on  the^west  by  land 
ownelTby  David  Long,  containing  one  hundred  and  six  acres 
more  or  less,  together  with  the  right  to  immediately  enter 
upon  said  land,  mine  and  remove  and  dispose  of  said  coal  for 
their  own  benefit  and  use. 

*'  And  the  party  of  the  sjecond  part  hereby  agree  to  commence 
Vithout  delay,  and  continue  to  open  a  coal  mine,  and  erect 
the  necessary  structures  and  machinery  on  said  land  to  carry 
•on  the  business  of  mining  as  herein  contemplated  and  defined, 
to  wit :  To  mine  and  remove  at  least  twenty  thousand  tons  of 
ooal  between  the  date  of  this  agreement  and  the  thirty-first 
day  oi  December,  A.  D.  1874,  eighteen  hundred  and  seventy- 
four,  inclusive.  To  mine  and  remove  at  least  twenty  thou- 
sand tons  of.  coal  during  the  year  thereafter  ending,  thb 
thirty-first  day  of  December,  A.D.  1875,  and  each  and  every  year 
^fter  the  tjiirty-first  day  of  December,  A.  D.  1875,  the  amount 
of  coal  to  be  mined  and  removed  to  be  at  least  20,000  tons, 
until  the  termination  of  this  lease  or  contract,  and  the  jsaid 
party  of  the  second  part  agree  to  mine  and  remove  thie 
amounts  as  specified,  and  to  pay  the  party  of  the  first  jpart 
forty  cents  folr  each  and  every  ton  of  2,150  pounds-  of  poal  in 
condition  as  taken  from  mine,  mined  in  said  premises.  Pay- 
ments to  be  made  at  office  of  the  Qilver  Creek  Mining  and 
Railway  Company,  quarterly  (after  mining  is  commenced), 
that  is,  on  the  first  day  of  Apfil,  July,  October  and  January 
of,  each  and  every  year,  after  the  first  day  of  January,  1878, 
and  during  the  continuance  of  this  agreement  payments 
ahall  be  made  at  the  rate  aforesaid,  for  the  amounts  of  coal 
mined  during  the  three  months  next  preceding  these  dates, 
and.  any  amount  4ue  and  not  paid  at  the  time  specified  for  its 
payment  shall  draw  interest  at  the  rate  of  ten  per  c^nt.  per 
.annu^l  until  paid,  and  it  is  further  agreed  that  if  the  party 
of  the  second  part,  shall  fail  to  mine  during  any  quarter  year, 
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There  were  three  witnesses  to  the  will,  L.  D.  Allen,  Dora  C. 
Stringhazn,  and  D.  M.  Keith.  The  will  had  heen  admitted 
to  probata  upon  tht^ testimony  of  Allen  and  Keith  only.  On 
the  trial  in  the  common  pleas  the  defendant  gave  in  evidence 
th^  original  will,  with  a  ceritficate  of  the  order  of  probate,  and 
reated.  The  plaintiff  then  called  one  of  the  witnesses  to  the 
probate,  D.  M.  Keith,  who  testified  that  he  did  not  sign  the 
willas  a  witn^s  in  the  presenceof  the  testator,  but  that  he 
signed  it  at  a  place  two  miles  distant  from  the  place  where  it 
was  signed  by  the  testator,  or  for  the  testator,  and  two  days 
after  it  had  been  made  and  signed  by  the  testator  and  the  ather 
witnesses  to  it,  and  the  plaintiff  then  rested  his  ease. 

The  defendants  then  called  L.D.  Allen,  who  testified  that  he 
wrote  the  will  when  he  and  the  testator  were  alone ;  that  by 
the  direction  of  the  testator  he  signed  the  will  for  him  in  his 
presence,  and  then  signed  it  himself  as  a  witneds. 

The  defendahts then  called  Dora  0.  Stringham,  who  testified 
that  she  came  into  the  room  where  the  testator  was  sitting  up 
in  bed.  The  testator  said  to  her :  *'  I  want  you  ^s  a  witness  to 
my  will ; "  that  L\  D.  Allen  then  came  to  the  foot  of  the  bed, 
holding  the  will  in  his  hand,  and  asked  the  testator  the  ques- 
tion :  '*  Do  you  want  this  person  to  know  that  this  is  your 
last  will  and  testament?"  to  which  the  testator  an- 
swered: *'Yes,  that  is  my  last  will.  I  want  you  to  sign 
it  as  a  witness,"  and  that  she  thereupon  signed  as  a  witness 
in  the  presence  of  the  testator  and  of  Mr.  Allen,  and  that  it  had 
already  been  signed  by  the  testator,  or  by  some  one  for  him 
and  by  Mr.  Allen  as  a  witness. 

The  witness,  Allen,  further  testified :  "  When  Dora  String- 
ham  came  in  the  old  man  said, '  Dora,  that  is  my  will.  I  want 
you  to  sign  it  as  a  witness ; '  and  I  think,  but  will  not  be  cer- 
tain, that  he  said, '  1  told  Dow  Allen  to  sign  4t  for  me.'  She 
signed  it  there  in  the  old  gentleman's  presence  and  mine." 

The  plaintiff  objected  to  the  testimony  of  Allen  and  Mrs. 
Stringham  for  the  reason  that  it  was  not  rebutting,  which  ob- 
jection was  overruled  by  the  court  and  the  testimony  ad- 
mitted. And  no  other  or  further  evidence  was  offered  by 
either  party  touching  the  signing  or  attestation  of  the  will. 
The  plaintiff  thereupon  asked  the  court  to  instruct  the  jury : 

"  That  if  the  jury  find  froin  the  evidence,  that  in  the  absence 
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of  all  other  peraons,  the  will  was  bo  signed  for  and  with  the 
name  of  the  said  William  Tremhley  by  said  L.  D.  Allen,  and 
that  said  Allen  then  signed  his  own  name  to  said  wiUas  one 
of  the  sabscribing  witnesses  thereto,  they  must  reject  the  at- 
testation and  signature  of  said  Allen  as  void/'  which  request 
the  court  refused  to  give,  but  did  thereupon  instruct  the 
jury  : 

''  If  you  find  ftvm  the  testimony  that  Alien  drew  theunllat  the  dicta- 
tion of  William  Trembley,  andatthetimeheeo  dtew  the  willj  signed  the 
name  of  William  Tremhley  at  hie  (^Trembley^s)  requesty  and  then  cmd 
there  in  the  presence  of  WiUiam  Tremhley ,  and  at  his  request  signed 
the  wHl  as  a  witness,  then  in  thatcase  the  name  of  WiUiam  Tremhley^ 
so  signed  by  Mien  to  the  wiU^  wa£  WiUiam  Tremhley^  s  act.  And  so 
far  as  the  signature  is  concerned  is  the  same  as  if  WiUiam  Trembley 
had  sigued  it  with  his  own  handy  and  the  signature  of  Allen  as  a  wit- 
ness under  such  state  of  jacts  would  he  sufficient  to  make  him  a  lawful 
witnesstothe  instrument, 

"  When  a  will  has  been  signed  for  the  testator  by  another 
person  in  his  presence  and  by  his  express  direction,  but  in  the 
absence  of  an  attesting  witness,  the  testator  must  acknowl- 
edge such  fact  and  signature  in  the  hearing  of  such  attesting 
-witness  at  the  time  of  such  attestation  to  make  the  same  a 
valid  attestation,  and  if  this  is  not  done  then  the  will  is  not 
a  valid  will. 

"*  But  this  acknowledgment  is  not  required  to  be  made  in 
any  particular  words  or  in  any  particular  manner,  if  by  signs, 
motions,  conduct  or  attending  circumstances  the  attesting 
witness  was  givefi  to  understand  by  the  testator  that  he  ac- 
knowledged the  signature  thereto  as  his,  and  the  instrument 
itself  as  his  will  it  is  sufficient." 

To  which  instructions  the  plaintiff  excepted.  The  jury  hav- 
ing returned  a  verdict  for  the  defendants,  judgment  was  ren- 
dered thereon,  which  judgment  was  affirmed  by  ^he  district 
court. 

As  to  the  signature,  Oreenough  v.  Greenough,  11  Pa.  St.  489; 
GrabiU  v.  Barr^  5  Pa.  St.  441 ;  Jackson  v.  Vandusen^  5  John.  144 ; 
3  Curtis  Ec.  R.  762 ;  4  Dana  1 ;  Waller  v.  WaUer,  \  Gratt.  464. 
As  to  acknowledgment,  Haynes  v.  Haynes,  33  Ohio  St.  614 ;  1 
Best  on  Ev.  §  60-61 ;  66  Ind.  402;  2  Greenleaf  Ev.§  691;  1 
.Jamison  on  Wills  (5  Am.  Ed.)  §  31 ;   1  Williams  on  Ex'rs  60; 
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SWattsSW;   lOWattslSS;  8W.<feS.25;  36  Ind.  129.    As 
to  attorney  attestatipn,  1  B.  Mon.  (Ky.)  114. 

G.  T.  Siewarty  Young  &  You/ag^  for  plaintiff  in  error. 

McCaulby,  J.  The  first  question  made  oh  trial  in  the  com- 
mon pleas  and  still  insisted  on  by  plaintiff  in  error  is  the  ob- 
jection to  the  testimony  of  the  witnesses,  Allen  and  String- 
ham,  called  by  the  defendants  to  prove  the  signing  and  attes- 
tation of  the  will  after  the  defendants  had  made  their  prima, 
facie  case,  and  the  plaintiff  had  offered  thetestimony  of  Keith, 
one  of  the  witnesses  on  whose  testimony  the  will  was  ad- 
mitted to  probate,  to  prove  that  he  did  not  sign  as  a  witness 
in  the  presence  of  the  testator. 

The  testimony  of  th:se  witnesses  was  competent  at  the 
time  it  was  offered  and  for  the  pnrpose  for  which  it 
was  offered.  After  it  had  been  shown  that  Keith,  one  of 
the  witnesses  on  whose  testimony  the  will  was  admitted  to 
probate,  was  not  a  competent  witness,  it  remained  for  the  de- 
fendants to  prove  that  there  still  were  two  competent  wit-^ 
nesses  to  the  signing  by  the  testator.  ^'A  proceeding  to  con- 
test the  validity  of  a  will  is  in  the  nature  of  an  appeal  from 
the  order  of  probate  thereof,  and  all  the  material  &cts  in  issue 
are  to  be  heard  and  determined  de  novo  as  though  such  order 
of  probate  had  not  been  made."  Haynes  v.  Haynes,  33  Ohio 
St.  598. 

There  were  three  witnesses  to  this  will :  Allen,  Keith  and 
Stringham.  It  was  admitted  to  probate  on  the  testimony  of 
Allen  and  Keith  only.  On  the  trial,  after  the  contestants 
proved  by  Keith  that  he  had  not  signed  as  a  witness  in  the 
presence  of  the  testator,  the  prima  facie  case  of  the  contestees 
was  overcome.  The  burden  was  then  cast  upon  them  to  prove 
that  the  will  had  been  signed  in  the  presence  of  two  compe- 
tent witnesses.  If  it  was  shown  that  it  was  thus  signed,  that 
was  sufficient.  After  the  prima  facie  case  was  made,  the 
question  as  to  the  due  attestation  of  the  will  was  for  the  first 
time  presented.  If  the  plaintiff  could  give  evidence  to  im- 
peach it,  the  defendants  on  their  part,  should  be  permitted  to 
give  evidence  to- support  it. 

It  is  urged,  in  argument,  that  Allen,  who  wrote  the  will 
and  signed  it  for  the  testator,  could  not  himself  be  a  witness 
to  it.    If  Allen  signed  the  name  of  the  testator  in  his  pros- 
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<«nce,  and  by  bis  express  direction,  ibis  signing  was  the  act  of 
tbe  testator,  so  far  as  it  had  any  legal  significance.  If  any 
person  other  than  Allen  had  signed  for  the  testator  in  ^he 
presence  of  Allen  and  the  testator,  atid  by  the  direction  of  tbe 
testator,  and  the  signature  and  the  will  bad  been  properly  ac- 
knowledged, it  would  be  conceded  that  he  might  have  signed 
as  a  witness.  If  be  could  be  a  witness  in  a  case  where  another 
signed  for  the  testator,  there  is  no  reason  why  he  might  not 
be  a  witness  in  a  case  where  he  himself  signed  for  him.  The 
signing  here  was  not  in  tbe  absence  of  Allen,  but  was  done  by 
him  in  tbe  presence  of  the  testator  and  by  his  direction. 
When  the  testator  directed,  procured  aud  saw  the  signing,  it 
was  equivalent  to  an  acknowledgment  of  it  in  a  case  in  which 
it  was  not  done  in  the  presence  of  the  witness.  Allen  was, 
therefore,  a  competent  witness  to  the  signing  of  the  will. 

Was  Dora  C.  Stringham  a  competent  witness?  The  instruc- 
tion to  the  jury  as  to  her  competency  was  that,  if  the  will  was 
not  signed  iu  her  presence  by  the  testator,  but  was  signed  for 
him  by  another  person,  by  his  express  directipn,  in  the  ab- 
sence of  the  witness,  he  must  acknowledge  the  fact  that  it 
was  so  signed,  must  acknowledge  the  signature  as  his,  and  tbe 
instrument  as  his  will.  But  that  the  acknowledgment  need 
not  be  made  in  any  particular  words,  or  in  any  particular 
manner.  If  enough  was  said  and  done  at  the  time  to  give  the 
witness  to  understand  that  the  testator  made  the  necessary  ac- 
knowledgment, it  was  sufficient.  This  instruction  was  correct ; 
and  while  the  testimony  as  to  what  was  s|iid  and  done  in  the 
presence  and  hearing  of  Mrs.  Stringham  does  not  i>how  that 
the  testator  formally  made  all  the  acknowledgments  necessary 
to  authorize  her  to  sign  the  will  as  a  witness,  it  cannot  be 
said  that  such  acknowlecigments  were  not,  in  fact,  made.  The 
jury  found  that  they  were  made,  upon  the  testimony  of  Mrs. 
Stringham,  that  the  will  had  been  signed  for  tbe  testator  and 
by  Allen,  as  a  witness,  before  s^he  signed  it ;  and  that,  after 
this,  Allen  held  up  the  will  before  the  testator,  who  was  sit- 
ting up  in  bed,  and  asked  him  if  this  wiis  his  will,  when  he 
said  it  was,  and  asked  her  to  sign  it  as  a  witness.  And  the 
testimony  of  Allen,  who  testified  to  the  same  facts,  and  further 
said  that  he  thought,  but  was  not  certain,  that  the  testator 
said:  **I  told  Dow  Allen   to  sign  it  for  me."    The  verdict, 
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therefore,  was  not  so  clearly  without  evidence  to  support  it  as 
to' require  that  tiie  judgment  should  be  reversed  for  the  refusal 
of  the  court  belowy  to  set  it  aside  and  grant  a  new  trial. 
[To  appear  in  40  Ohio  St.]  Judgment  affirvned. 


••TWO-MXLB  ASanSMXHT  nKXB"  ACT— PBOCXSDIVGB  mTDKE— 
•*IAnM>WVXB''  DXFnrSD. 

(Ohio  Stgi^reiM  Otmrt.    Maroh  10,  1SS4.) 

Thompson  et  al.  v.  Love  et  al. 
Jamison  et  ax.  v.-  Love  et  al. 

In  proceedings  before  ooanty  oonimiflsionerB  ander  the  '^  Two-mile 
asaeesment  pikes  "  act,  Ravleed  Statutes,  aeotion  4829  to  section  4S64, 
to  improve  a  certain  road  by  straightening  the  same  and  macadamis- 
ing s  certain  width  and  depth.    Held: 

i.  No  notice  is  required  of  the  filing 'or  presentation  to  the  commis- 
sioners of  the  petition  for  the  improvement. 

2.  In  the  published  notice  required  under  section  48S2,  '*the  kind  of  im- 
provement asked  for,'*  is  sufficiently  described  by  the  following 
statement,  '*and  asking  that  said  road  be  improved  by  maoadamis- 
ingfUnder  the  two-mile  assessment  act.  '* 

8.  A  county  commissioner,  or  a  surveyor,  or  engineer,  or  county  audi- 
tor, is  not  disqualified  to  act  by  reasou  of  the  fact  that  he  owns  and 
resides  upon  land  within  the  two  miles  to  be  assessed  and  has  signed 
the  petition  for  the  improvement. 

4.  When  the  viewers  and  surveyor,  acting  in  good  faith,  have  made 
and  returned,  their  report,  and  the  county  commissioners,  acting 
thereon,  have  entered  the  order  that  the  improvement  be  made,  the 
further  proceedings  will  Nuot  be  enjoined  because  of  omissions,  by 
mistake,  from  the  report,  of  lands  and  pers6n8  to  be  assessed. 

6.  Vendees  of  land  in  possession  under  valid  and  subsisting  contracts  of 
purchase,  who  are  entitled  to  enforce  their  contracts,  are  land-owners 
within  the  meaning  of  the  statute ;  so  also  are  the  owners  of  estates 
for  life,  and  the  guardians  of  minors,  idiots,  and  insane  persons 
who  have  signed  the  petition  or  remonstrance. 

Error  to  the  District  Coart  of  Harrison  County. 

Harrison^  Olds  &  Marsh  hud  Waller  B.  SAotuvQ,  for  plaintiffs  in 
error. 

J.  M.  Egtep  and  Ounningham  &  HoK'ngeuforth,  fifr  defendants 
in  error. 

Follett,  J.  The  questions  in  these  cases  are  similar,  and 
all  arise  in  the  case  of  Thompson  v.  Love,  except  one^  and  that 
one  relates  to  the  disqualification  of  county  commissioner 
Lindley  M.  Branson  to  act  in  case  of  Jamison  v.  Love. 
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The  original  pioceedingB  were  instituted  before  the  county 
•commissioners  of  Harrjeoir  county,  to  straighten  andimptove 
what  is  known  aa  the  Cadiz  and Unionvale  road,  in  thecase 
of  Thomipmm  v.  Lone]  and  to  straighten  and  improve  what  is 
known  as  the  Cadiz  and  Harrisville  road,  in  the  case  of 
Jizmuon  V.  Love,  and  to  do  this  under  the  provisions  of  the 
Revised  Statutes  relating  to  'Uwo-mile  assessment  pikes," 
sections  4829  to  4764. 

In  each  case  the  petition  for  such  improvement  was  pre- 
sented to  the  commissioners  on  the  sixth  day  of  March,  1882, 
and  a  bond  with  sureties  was  given  by  the  petitioners  for  the 
payment  of  the  costs  in  case  the  improvement  shou][d  not  be 
finally  ordered,  which  bond  was  accepted  and  approved  by  the 
commi^ioners.  The  commissioners  thereupon,  on  the  same 
day,  appointed  viewers  and  a  surveyor,  or  engineer,  under 
section  4831,  and  ordered  that  they  meet  on  the  fourth  of 
April,  1882,  in  one  case,  and  on  the  eleventh  of  April,  1882,  ill 
the  other  case,  to  make  their  view  and  survey,  and  that  they 
report  their  proceedings  to  the  nekt  regular  session  of  the 
commissioners. 

The  petition  apked  that  said  road  be  straightened,  as  well 
as  improved,  and  the  report  of  the  viewers.and  purveyor  shows 
that  it  was  straightened. 

The  viewers  and  surveyor  made  their  report  to  the  June 
aessiou  of  the  commissioners,  and  the  commissioners,  at  that 
session,  made  a  finiU  order  that  said  improvement  be  made ; 
which  order  states  the  kind  of  improvement,  the  width  and 
extent  of  the  same,  and  the  lands  which  sliall  be  assessed  for 
the  expense  thereof. 

Thereupon  the  plaintifb  commenced  their  action  in  the 
common  pleas  to  enjoin  the  execution  of.  said  final  order,  al- 
leging ia  their  petition  various  grounds  upon  which  they 
claimed  the  proceedings  to  be  illegal  and  void.  Answers 
were  filed  by  the  defandants  and  a  reply  by  the  plainti£b. 
Thecase  was  heard  in  the  common  pleas,  and  a  final  judg- 
ment rendered,  enjoining  the  proceeding.  From 'this  judg- 
ment the  defencjunts  appealed  to  the  district  court,  where  the 
case  was  re-tried  and  a  final  judgment  rendered,  by  a  divided 
court,  dissolving  the  injunetionand dismissing  plaintiflb'  pe- 
tition, with  costs. 
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The  object  of  the  present  proceeding  is  to  reverse  this  judg- 
ment of  the  district  court.  It  is  not  necessary  to  state  at 
length  the  substance  of  the  pleadings,  which  are  quite  volumi- 
nous, because  the  district  court  has  stated  in  writing  its  con- 
clusions of  fact  found  separately  from  its  conclusions  of 
law,  and  the  errors  assigned  in  this  court  are  based  upon 
what  is  claimed  to  be  erroneous  conclusions  of  law  of  the 
district  court  upon  the  facts  so  found. 

1.  Was  there  error  as  to  the  notices? 

The  conclusions  of  fact  so  found  by  the  district  court  show 
that  no  notice  whatever  was  given,  of  the  filing  or  presenta- 
tion, to  the  county  commissioners  of  said  county,  of  the  peti- 
tion for  said  improvement. 

And  the  court  decided,  as  matter  of  law,  that  no  notice  waa 
required  of  the  filing  or  presentation  of  said  petition. 

la  so  deciding  the  court  did  not  err. 

The  court  also  found  that  no  notice  whatever  of  the  time 
and  place  of  meeting   of  said  viewers  and  surveyor  on  the 
eleventh  of  April,  1882,  was  published  excepting  a  notice 
published  by  the  auditor  of  said  county,  on  the  sixteenth  day 
of  March,  1882,  and  twenty-third  day  of  March,  1882,  and  on 
the  thirtieth  day  of  March,  1882,  in  two  newspapers  published 
in  said  county,  called  the  '^  Cadiz  Sentinel  "  and  the  ^'Cadi? 
Republican,"  respectively,   of  which  notice  in    the  case  of 
Thompson  v.  Lpve^  the  following  is  a  copy,  to  wit: 
"  pike  notice. 
"  Auditor's  Office,  Harrison  County. 
''Cadiz, Ohio,  March  10, 1882. 

'*  Notice  11^  hereby  ^iven,  that  a  petition  was  presented  to 
the  commissioners  of  Harrison  county,  Ohio,  at  their  March 
session,  1882,  asking  that  a  view  and  survey  be  had  on  the 
direct  road  leading  from  Cadiz  to  Unionvale  :  beginning  at  the 
gate  of  the  Cadiz  cemetery  (being  the  terminus  of  Cadiz 
macadamized  road),  thence  by  said  direct  road  to  the  west 
end  of  the  Unionvale  bridge,  all  in  said  county,  and  asking 
that  said  road  be  improved  by  macadamizing,  under  the  two 
mile  assessment  act;  and  bond  with  approved  security  having 
been  filed,  according  to  law,  the  board  appointed  Alexander 
lienderson,  Cyrus  T.  Long,  and  John  N.  Haverfieldj  viewers, 
and  Jacob  Jarvis,  surveyor,  to  meet  at  the  auditor's  pffice. 
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Cadiz,  Ohid,  on  Tuesday,  April  4,  1882,  at  ten  o'clock  a,  h., 
who,  after  being  duly  8worn,  shall  proceed  to  view  and  snr- 
Tey  said  road  as  provided  by  statute.  (§  §  4831,  4833,  4835.) 

**  James  M.  Scott,  Auditor. 

"March  16.    3w." 

The  notice  in  case  of  Jamiaan  v.  Love  is  similar. 

The  court  decided  from  the  foregoing  facts,  that  said  notice 
was  sufficient  in  form  and  substance,  and  that  sufficient  publi- 
cation thereof  was  made. 

In  so  deciding  the  court  did  not  err.  No  one  complains  that 
he  \ViiJ»  n- 1  notified. 

2.    Were  the  acting  officers  competent  and  duly  qualified  ? 

The  viewers  and  surveyor,  or  engineer,  must  take  "  an 
oath  faithfully  and  impartially  to  discharge  the  duties  of  their 
appointments,*^ 

And  the  court  found  that  the  viewers  and  surveyor, 
appointed  by  the  commissioners  of  said  county,  or  any  or 
either  of  them  were  not  sworn  nor  affirmed  to  discharge  the 
duties  of  their  appointment,  except  by  the  auditor  of  said 
county,  who  assumed  to  and  did  administer  an  oath  to  them 
to  faithfully  and  impartially  discharge  the  dxities  of  their 
respective  appointments. 

That  said  auditor,  at  and  before  the  administration  of  said 
oath  by  him,  had  signed  the  petition  for  said  improvement, 
and  then  owned  a  lot  within  two  miles  of  said  improvement, 
which  was  afterwards  reported  as  benefited  thereby,und  tobe 
assessed  for  the  expense  of  the  same. 

The  court  decide,  as  matter  of  law,  on  the  foregoing  facts, 
that  the  county  auditor  had  authority  to  administer  an-oath 
to  said  viewers  and  surveyor,  and  that  they  were  sworn  ac- 
cording to  law. 

There  was  no  error  in  so  deciding. 

Plaintiff  in  error,  Jamison,  claims  that,  in  his  case,  the  pro- 
ceedings of  the  board  of  county  commissioners  are  invalid  by 
rea.son  of  the  following  facts  found  by  the  court :  That  Lind- 
ley  M.  Branson,  one  of  the  county  commissioners  of  said 
county,  was  the  owner  in  fee  simple  in  severalty,  of  a  large 
quantity  of  land  in  said  county,  and  within  two  mile.«<of  said 
Improvement,  at  and  before  the  time  when  the  petition  for 
said  improvement  was  presented  to  the  county  commissioners 
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of  said  county ;  his  said  land  is  reported  as  benefited  by  said 
proposed  improvement,  and  to  be  assessecl  therefor. 

After  the  report  of  the  viewers  and  surveyor  was  filed,  but 
before  the  final  order  for  said  improvement  was  made,  viz., 
June  5,  1882,  said  Branson  signed  the  petition  for  said  pro- 
posed improvement,  and  also  requested  several  other  resident 
land-owners  of  said  county,  who  owned  land  within  two  miles 
of  said  proposed  impro<rement,  to  sign  the  petition  therefor; 
that  said  Branson  requested  John  Moore,  a  resident  land- 
owner of  said  <3ounty,  whose  lands  are  within  two  miles  of  said 
proposed  improvement,  to  sign  a  petition  therefor,  and  said 
Moore  objected  to  doing  so  on  account  of  his  temporary  finan- 
cial embarrassment,  whereupon  said  Branson  offered  to  loan 
him  money  to  pay  his  assessment  ip  case  said  improvement 
should  be  made. 

That  William  S.  Fox,  who  was  appointed  surveyor  for  said 
improvement,  owned  no  land  subject  to  assessment,  but  was, 
at  and  before  his  appointment,  and  still  is,  a  brother-in-law 
of  said  Branson,  and  had,  before  his  appointment,  as  said 
Branson  knew,  been  actively  engaged  in  obtaining  petitioners 
for  said  improvement,  and  after  his  appointment  he  oontinned 
to  electioneer  in  favor  of  said  improvement. 

That  said  Branson  overtook  said  viewers  and  surveyor,  and 
accompanied  them  over  a  small  part  of  the  line  of  said  pro- 
posed in^provement,  while  they  were  making  their  view  and 
survey  thereof. 

That  in  the  selection  and  appointment  of  said  viewers  and 
surveyor,  and  in  the  hearing  and  decision  upon  their  report, 
and  in  determining  whether  or  not  the  petition  for  said  im- 
provement was  signed  by  a  majority,  and  in  making  the  final 
order  for  said  improvement,  which  was  made  by  the  county 
commissioners  of  said  county,  and  in  the  discussion  and  de- 
cision of  all  other  questions  and  matters  relating  to  said  pro- 
posed improvement,  said  Branson  sat  with,  and  acted  as  a 
member  of  the  board  of  county  commissioners,  and  voted  on 
all  questions  pertaining  to  said  proposed  improvement. 

That  when  said  Ijninson  signed  said  petition,  the  petition 
for  said  nroposed  toivA  improvement  was  signed  by  a  majority 
urth...  «.sident  Iriil-owners  of  said  county,  whose  lands  lie 
within  two  miles  of  said  proposed  improvement,  '^.nd  thatsnid 
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Branson  was  then  aware  of  the  provision  of  the  statute  as  to 
«uch  road  improvements,  when  defeated  by  persons  who  sign 
the  petition  therefor,  and  afterwards  remonstrate  against  the 
same,  being  liable  for  the  costs  and  expenses  of  the  proceeding. 

That  upon  the  filing  of  the  report  of  said  viewers  and  sur- 
Teyor,  the  plaintiffs  in  this  action  objected  to  said  Branson 
sitting  or  acting  as  a  member  of  said  board  of  county  com- 
missioners in  the  hearing  and  decision  of  the  questions  aris- 
ing thereon,  upon  the  grounds  stated  in  the  petition  in  this 
case. 

But  said  board  of  county  commissioners,  said  Brtoson  act- 
ing with  the  other  two  members,  refused  to  exclude  said 
Branson. 

On  the  foregoing  facts,  the  court  hold  and  decide  that  said 
Branson  was  not  disqualified  from  acting  as  a  member  of  said 
board  of  county  commissioners  in  the  hearing  and  determina- 
tion of  any  of  the  questions  or  matters  arising  in  said  pro- 
ceeding before  said  board  of  county  commissioners,  and  that 
said  proceedings  of  said  board  are  valid,  notwithstanding  the 
facts  hereinabove  found  by  the  court. 

And  plaintiff  in  error,  Thompson,  claims  that  in  his  case 
there  was  error  by  reason  of  the  following  facts  found  by  the 
court:  That  Jacob  Jarvis.  who  was  appointed  surveyor  for 
said  improvement  on  the  sixth  of  March,  1882,  had  previously 
«igned  the  petition  for  said  improvement,  and  then 
owned  and  still  owns  part  of  a  lot  which  is  reported  as 
benefited  by  said  proposed  improvement,  and  ought  to  be  as- 
sessed to  defray  the  expense  of  the  same.  That  said  Jarvis  at 
no  time  withdrew  his  name  from  said  petition. 

And  further  find  the  fact  to  be,  that  said  petitioners  at  no 
time,  previous  to  the  making  of  the  final  order  by  the  county 
commissioners,  made  any  objection  to  the  said  JarvJH,  on 
account  of  his  said  interest,  neither  did  they  make  any  objec- 
tion to  viewers  and  8urveyt)r's  report  on  that  account. 

On  the  foregoing  facts  the  court  decide  that  said  Jarvis  was 
not  disqualified  by  reason  of  his  interest  in  ^aid  pn^po^v/  un- 
Tovemnn^  from  acting  as  surveyor,  and  thai  his  ap])oiiiUufni 
and  acvi'Ti  u*-  such  was  valid  and  legal. 

Th*  (juestion  is,  should  further  pruoeding  in  th^st  ;■... .  be 
B'-jpped  because  of  the  facts  found  by  iiie  co.ir?  ^ 
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The  statute  defines  what  shall  be  done  and  who  shall  act. 
Section  4829  reads:  ''The  county  commissioners  of  any 
county  shall  have  power,  as  hereinafter  provided,  to  lay  out 
and  construct  any  new  county  road,  or  to  improve  any  state, 
county  or  township  road,  or  any  part  thereof,  or  any  free  turn- 
pike road,  or  any  part  thereof  not  completed,  by  straighten- 
ing or  altering  the  same,  and  by  grading,  paving,  graveling, 
planking  or  macadamizing  the  same,"  etc.  And  county  com- 
missioners alone  can  do  this. 

And  section  4831,  aftsr  providing  for  the  presentation  of  a 
petition  and  the  filing  of  a  bond,  as  was  done  in  each  case, 
reads,  "  the  commissioners  shall  appoint  three  disinterested 
freeholders  of  the  county  as  viewers,  and  a  competent  sur- 
veyor or  engineer,  to  proceed^  upon  a  day  to  be  named  by  the 
commissioners,  to  examine,  view,  lay  out,  or  straighten  such 
road,  as  in  their  opinion  public  convenience  and  utility  re- 
quire." 

The  three  men  who  were  viewers  in  both  of  these  cases, 
must  have  fully  met  the  requirements  of  the  law,  as  there  ia 
no  complaint  against  either  of  them. 

As  showing  what  each  one*has  to  do  until  the  report  is  filed, 
read  the  following  sections  of  the  statute : 

"Section  4833.  The  viewers,  and  surveyor  or  engineer, 
shall  meet  at  the  time  and  place  specified  by  the  commis- 
sioners, and  after  taking  an  oath  faithfully  and  impartially  to 
discharge  the  duties  of  their  appoivlmenis,  shall  take  to  their 
assistance  two  suitable  persons  as  chain-carriers,  and  one 
marker,  and  proceed  to  view,  examine,  lay  out,  or  straighten 
such  road,  as  in  their  opinion  public  utility  and  convenience 
require,  and  assess  and  determine  the  damages  sustained  by 
any  person  through  whose  premises  the  road  is  proposed  to  be 
laid  out,  straightened  or  improved;  but  the  viewers  shall  not 
be  required  to  dsaesa  damages  to  any  person  except  minors, 
idiots,  or  lunatics,  in  consequence  of  the  appropriation  of  any 
private  property  for  the  making  of  the  improvement,  unless 
the  owner  thereof,  or  his  agent,  file  a  written  application  with 
the  vievoerSf  giving  a  description  of  the  premises  on  which 
damages  are  claimed  by  them,"  etc. 

"  Section  4834.  All  applications  for  damages  shall  be  barred, 
unless  they  be  presented  as  above  required,  and  any  person 
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feeling  aggrieved  by  the  assessment  made  may  demand  of  the 
commissioners  to  have  the  same  assessed  by  a  jury ;  in  which 
case  the  claimant  may  appeal  to  the  probate  court  of  the 
county,  and  the  same  proceedings  shall  then  be  had,  and  like 
orders  and  judgment  rendered,  as  are  provided  in  chapter 
four;  but  tm  guardian  of  any  minor,  idiot,  or  insane  person 
may  act  for  his  ward,  and  all  his  acts  shall  be  binding  upon 
the  ward." 

The  foregoing  provide  carefully  for  all  the  rights  of  such 
owner,  and  the  commissioners  do  not  determine  the  same, 
neither  does  the  surveyor  or  engineer.  After  these  are  de^ 
termined,  section  4835  provides  ; 

''  The  viewers,  and  surveyor  or  engineer  shall  make  a  report 
to  the  commissioners  at  their  next  regular  session,  showing 
the  public  necessity  of  the  contemplated  improvement,  the 
damages  claimed,  and  by  whom,  the  amount  assessed  to  each 
claimant,  an  estimate  of  the  expense  of  the  improvement,  and 
the  lots  and  lands  which  will  be  benefited  thereby,  and  ought 
to  be  assessed  for  the  expense  of  the  same,"  etc. 

The  surveyor  or  engineer  has  to  perform  no  judicial  act  un- 
der the  duties  of  his  appointment. 

Then  comes  the  following  : 

"Section  4836.  When  the  report  is  filed  the  commisaioners 
shall,  if  in  their  opinion  public  utility  require  it,  enter  on 
their  records  an  order  that  the  improvement  be  made,"  etc. 

In  these  cases  the  reports  had  been  filed  and  ^the  commis- 
sioners had  entered  on  their  records  orders  that  the  improve- 
ments be  made,  when  further  proceedings  were  stopped.  Up 
to  this  point  in  the  pnx^eedings  no  act  judicial  in  its  nature 
had  been  required  of  the  commissioners,  and  Branson  was  not 
disqualified  so  that  he  could  not  act  hb  such  commissioner. 

It  does  not  appear  that  one  or  both  of  the  other  two  commis- 
sioners were  not  as  much  disqualified  as  was  Branson,  and  it 
doe.-*  not  appear  that  they  were  influenced  by  Branson;  and  it 
seems  to  be  admitted  that  Branson  could  act  if  it  was  a  ne- 
cessity that  he  should.  This  is  conclusive  against  the 
plaintiffs. 

But,  upon  principle,  the  facts  proved  do  not  show  disquali- 
fication. 

The  subject  of  interest  in  one  exercising  judicial  powers,  is 
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discussed  in  Wilbraham  v.  Chumty  Oommissionin^  11  Pick.  322,  bj 
Shaw,  C.  J.,  and  the  court' reach  the  conclusion  that,  *' The 
circumstance  thai  a  county  commissioner  is  a  taxable  inhab- 
itant of  a  town  through  which  a  contemplated  road  is  to 
pass,  does  not  constitute  e^ch  an  interest  as  w^l  disqualify 
him  to  act  as  a  county  commissioner  in  the  pro%edings  rela* 
tive  to  laying  out  and  muking  a  road." 

''•The  circumatance  that  a  son  and  a  brother  of  a  county 
commissioner  have  joined  with  others  in  a  petition  that  a 
road  may  be  laid  out,  does  not  disqualify  him  to  act  on  the 
question  of  common  convenience  and  necessity  of  the  road,  it 
not  appearing  that  the  son  ,or  brother  has  any  other  than  a 
public  interest  in  the  subject  of  the  petition." 

That  no  objection  was  waived  by  not  objecting  at  the  time, 
had  been  decided  by  the  same  court  in  Ipswich  v.  Counfy 
(hmmissionera,  10  Pick.  519.  And  this  last  case  was  followed 
in  RM  V.  Braekman,  88  Ohio  St.  428,  and  applied  to  township 
trustees,  when  dividing  a  partition  fence;  and  it  is  added: 
*'  We  do  not  mean  it  to  be  implied  that  such  an  objection,  if 
not  waived,  would  be  available  in*cases  where  a  competent 
number  of  trustees  cannot  be  had  free  from  the  objection,  and 
the  functions  to  be  performed  by  the  trustees  can  be  exercised 
by  no  mother  body." 

In  Banvers,  v.  County  GammisHonerSf  2  Met.  186,  the  court  ap- 
proves Wilbraham  v.  CaurUy  Commissionera^  and  explains  appar- 
ent confusion.  Shaw,  C.  J.,  says :  '*Ux>on  this  exception,  the 
court  are  of  opinion  that  a  commissioner  is  not  disqualified 
from  acting  in  consequence  of  a  small,  indirect  and  contingent 
interest  which  he  inay  have  as  an  owner  of  land  in  one  of  the 
towns  through  which  the  proposed  highway  may  pass.  This 
was  fully  considered,  and  ths  reasons  assigned,  in  Wilbraham 
V.  County  Commissioners,  11  Pick.  322.  It  is  probable  that  a 
contrary  impression,  in  regard  to  the  law,  was  received,  and 
might  have  caused  the  opinion  upon  which  Mr.  Wildes,  the 
chairman  of  the  commissioners,  acted  in  the  present  case, 
from  the  case  of  IptHoich  v.  County  Commissioners^  10  Pick.  519. 
But,  upon  examining  the  latter  case,  it  will  appear  th^t  no 
such  opinion  was  expressed.  The  exception  was  taken  and 
the  fact  was  admitted.  Two  answers  were  given  to  it:  firsly 
that  the  fact  did  not  show  such  an  interest  as  would  work 
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a  disqualification ;  and,  secondly^  that  those  who  then  took  the 
exception,  had  waived  it  by  proceeding  to  a  hearing  on  the 
merits,  knowing  the  fact,  but  taking  no  exception.  The  court 
decided  the  case  upon  the  latter  ground.  Without  any  deter- 
mination of  the  question,  whether  the  minute  interest^  of  the 
commissioner  would  have  disqualified  him,  had  the  exception 
been  seasonably  taken,  the  co.urt  placed  their  adjudication 
expressly  on  the  point  that,  if  the  exception  was  well  founded, 
it  had  been  waived.  This  decision  carried  no  implication  that 
the  court  con  idered  the  exception  a  valid  one.  It  may  seem 
to  be  a  matter  of  surprise  iihat  the  case  of  Ipswich  v.  County 
Oommvtf^^aners  was  not  cited  by  the  counsel  or  court  in  the 
latter  C;  se,  in  11  Pick.  822.  But  it  will  appear,  by  inspection, 
that  tht  tenth  volume  was  not  published  till  long  after  the 
decision  in  the  eleventh  was  made ;  and  there  is  no  doubt  that 
the  report  of  it  was  prepared  before  the  former  case  was  pub- 
lished, otherwise  it  would  have  been  referred  to  in  the  opin- 
ion."   See  also  Lima  v.  McBride^  34  Ohio  St.,  and  cases  cited. 

There  was  no  disqualification  as  to  Brandon,  or  as  to  Cox, or 
as  to  Jarvis,  and  the  court  did  not  err  as  to  either. 

3.  What  power  have  the  commissioixers? 

Section  4836  also  says :  **  But  such  Order  shall  not  be  made 
until  a  majority  of  the  rmdent  landholders  of  the  county 
^hoee  lands  are  reported  as  benefited,  and  ought  to  be  assessed, 
subscribe  the  petition  rhentioned  in  section  4831 "  etc. 

This  court  held  in  Burgett  v.  Norris,  25  Ohio  St.  308,  that 
**the  report  of  the  viewers  and  surveyor  *  *  *  furnished  the 
legal  data^  from  which  the  commissioners,  bjr  comparison,  were 
to  determine  whether  the  required  majority  had,  in  fact,  so 
Kigned  the  petition."  And  again  in  Parker  v.  Burgett,  29  Ohio 
St.  513,  the  court  says :  **It  is  not  necessary  that  a  majority 
of  the  resident  landholders,  whose  lands  are  finally  assessed, 
should  have  signed  the  petition,  in  order  to  render  the  pro- 
ceedings valid." 

The  commissioners  have  no  power  to  review  the  report  and 
change  it  as  they  judge  best.  The  reports  in  these  cases  were 
made  and  filed  as  required^  and  those  who  made  and  filed 
them  are  not  charged  with  fraud,  and  each  gave  the  commis- 
sioners jurisdiction  to  act  in  that  case;  and  the  commissioners, 
if  in  their  opinion  public  utility   required  it,  must   enter 
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on  their  records  an  order  that  the  improvement  be  made. 
There  was  no  error  as  to  them. 

4.  Was  there  error  as  to  landholders? 

The  court,  after  examining  the  qualifications  and  number 
of  petitioners,  finally  found  upon  the  conclusion  of  fact  and 
of  law,  that  the  petition  for  said  improvement,  at  the  time  of 
making  the  final  order  for  the  same,  was  signed  bV  a  majority 
of  the  resident  land-owners  of  said  county,  whose  lands  were 
reported  as  benefited  and  ought  to  be  assessed  to  defray  the 
expense  thereof,  and  that  the  plaintifTs'  petition  ought  to 
be  dismissed. 

Section  4836  reads:  "In  determining  such  majority,  minor 
heirs  shall  not  be  counted  for  or  against  the  improvement, 
unless  represented  by  legal  guardian,  and  the  action  of  such 
guardian  shall  be  binding  upon  such  minor  heirs;  and  all 
heirs  or  owners,  either  adults  or  minors,  to  any  undivided 
estate,  shall  only  be  entitled  to  one  vote  for  or  against  such 
improvement." 

The  court  found  that, 

1.  Black,  S.  Dwight, 

2.  Carrothers,  Thomas, 

3.  Croskey,  William,  Jr., 

4.  Grove,  William, 

5.  Hinkle,  John, 

6.  Morgan,  Harvey,. 

7.  Mitchell,  James  H., 

were  each,  at  the  time  said  final  order  for  said  improvement 
was  made,  the  owner  in  severalty  in  fee  simple  of  small  lots 
or  pieces  of  lands,  lying  in  said  county,  and  within  two  miles 
of  said  improvement,  and  which  will  be  benefited  thereby, 
and  ought  to  be  assessed  therefor,  and  were  each  of  full  age, 
and  residents  of  said  county;  that  the  viewers  and  surveyor 
intended  to  report  their  respective  lots  and  lands  for  assess- 
ment, but  by  mistake  the  same  were  omitted  from  said  report; 
that  prior  to  the  making  of  said  final  order  for  said  improve- 
ment, the  plaintiffs  requested  the  county  Commissioners  to 
have  said  report  of  the  viewers  and  surveyor  corrected,  so  as 
to  embrace  said  lots  and  lands  and  to  count  each  of  said  per- 
sons as  a  land-owner  in  determining  whether  or  not  the  peti- 
tion for  said  improvement  was  signed  by  a  majority  of  the 
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resident  land-owners,  but  said  cooKnissioners  refused  to 
have  said  report  so  corrected  and  refused  to  count  either 
of  the  seven  persons  last  above  named,  as  a  land-owner. 
Neither  of  said  seven  persons  signed  the  petition  for  said 
improvement. 

The  court  finds  and  decides  as  the  law  of  this  case  that 
neither  of  ^aid  seven  persons  should  be  counted  as  land- 
owners in  determining  whether  or  not  the  petition  for  said 
improvement  whs  signed  by  a  majority,  as  required  by  law. 

In  so  deciding  the  court  did  not  err,  as  the  commissioners 
were  governed  by  the  report. 

Court  found  that  there  were  the 

1.  M.  E.  Church,  (1), 

2.  M.  E.  Church,  (2), 

3.  M.  E.  Church,  African, 

4.  Presbyterian  Church, 

5.  U.  P.  Church, 

and  that  each  of  said  churches  is  the  owner  in  fee  of  a  parcel 
of  land,  within  two  miles  of  the  proposed  improvement,  con- 
sisting, in  each  case,  of  a  lot  on  which  is  a  house  for  public 
worship  only.  All  the  lands  adjoining  each  of  them  are 
reported  for  assessment  by  the  viewers  and  surveyor.  They 
are  not.  The  First  M.  E.  Church  has  a  lot  and  parsonage 
separate  from  the  church  lot,  which  is  not  reported  for  assess- 
ment. They,  the  viewers  and  surveyor,  had  no  dif?cussion  as 
to  whether  church  property  was  assessable  or  not,  and  never 
thought  of  the  churches  in  making  their  view  and  report. 
Said  Presbyterian  church  also  owns  a  lot  of  land  within  two 
miles  of  said  improvement,  used  for  hitching  purposes,  sepa- 
rate from  the  church  building.  It  is  net  reported  for  assess- 
ment. 

Neither  of  said  churches  signed  the  petition  for  said 
improvement. 

On  the  fore  oing  facts  the  court  decide  that  neither  of  said 
churches  should  be  counted  in  determining  whether  said 
petition  was  signed  by  a  majority. 

In  thus  deciding  the  court  did  ndterr. 

We  do  not  wish  to  be  understood  as  expressing  the  opinjon 
that  the  commissioners  could  not  have  referred  the  report  *or 
proper  correction  before  actirig  on  the  same;   but  we  say  that 
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after  the  commissionei^  have  exercised  their  discretion  and 
have  acted  upon  the  report  as  it  was,  the  further  proceedings 
in  the  case  will  not  be  enjoined  because  persons  and  lands 
have  by  mistake  been  omitted  from  the  report. 

The  court  found  that  Cassell,  J.  W.,  has  the  legal  title  in  fee 
simple  to  a  lot  of  land  in  the  town  of  Cadiz,  in  said  county, 
reported  for  assessment  in  his  name ;  that  on  the  sixteenth 
day  of  November,  A.  D.  1880,  he  contracted  in  writing  with 
J.  W.  Oillespie  to  sell  said  lot  to  him  for  $866.25,  payable  $400 
in  hand  and  $466.25  in  one  year,  and  to  execute  a  deed  to  him 
for  said  lot  upon  pa3*ment  of  said  last  n^med  sum';  the  first 
payment  has  been  made  by  Gillespie,  and  he  has  given  his 
note  for  the  balance,  but  the  same  has  not  been  paid,  though 
he  is  solvent  and  responsible.  He  iias  had  the  property  in- 
sured in  his  own  name  and  has  been  paying  taxes  since  his 
purchase.  Said  Cassell  was  a  resident  of  said  county  at  the 
time  said  final  order  was  made,  and  did  not  sign  the  petition 
for  said  improvement.  ,, 

Upon  the  foregoing  facts  the  court  find  and  decide  as  the 
law  of  this  case,  that  said  J.  W.  Cassell  was  not  a  land-owner 
when  said  final  order  was  made,  and  should  not  be  counted  in 
determining  the  question  whether  or  not  the  petition  for  said 
improvement  was  signed  by  a  majority  as  required  by  law. 

Cassell  wa|3  a  vendor  of  land  sold  to  a  purchaser  who  went 
into  possession,  and  in  deciding  said  vendor  should  not  be 
counted,  there  was  no  error. 

The  court  found  that  Carter,  Charles,  on  May  25, 1868,  made 
a  written  contract  for  the  purchase  of  a  lot,  reported  for  as- 
sessment, of  which  thp  following  is  a  copy,  to  wit : 

'*  This  article  of  agreement  witnesseth  that  E.  Z.  Hays  and 
S.  J.  Beebe  have  sold  to  Charles  W.  Carter,  of  Cadiz,  Ohio,  the 
following  lot  of  grounds  in  the  town  of  Cadiz,  in  Harrison 
county,  Ohio  (good  description),  in  consideration  whereof,  the 
said  Charles  W.  Carter  agrees  to  pay  the  said  Hays  and  Beebe 
the  sum  of  $165,  as  follows :  $55  on  or  before  November  20, 
1868 ;  $55  on  or  before  November  20,  1869 ;  and  $55  on  or  be- 
fore Nov.  20,  1870,  with  interest  from  date,  payable  annually. 

"  May  25, 1868.  "  E.  Z.  Hays. 

''Attest :  "  Stewart  J.  Beebe. 

"  D.  8.  Bruce.  "  Charles  W.  Carter." 
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When  the  final  order  for  said  improvement  was  made,  there 
was  a  balance  of  more  than  $60  due  on  said  contract,  and  Car- 
ter had  built  a  house  on  it  worth  $100.  Said  Carter  was  then 
a  resident  of  said  counts,  and  in  possession  of  said  premises, 
and  signed  the  petition  for  said  improvement.  The  premises 
are  taxed  and  reported  for  assessment  in  Carter's  name,  and 
he  has  been  paving  the  taxes.  The  contract  is  in  full  force. 
E.  Z.  Hays  and  S.  J.  Beebe  are  both  non-residents. 

On  the  foregoing  facts,  the  court  decide  that  said  Carter  was 
a  land-owner  when  the  final  order  for  said  improvement  was 
made,  and  shall  be  counted  as  such,  and  as  a  petitioner  for 
said  improvement  in  determining  whether  or  not  the  petition 
for  said  improvement  was  signed  by  a  majority.  There  was 
no  error. 

The  court  found  that  Bowers,  Wm.,  made  a  verbal  contract, 
fifteen  or  eighteen  years  ago,  with  W.  B.  Beebe,  for  a  lot  re- 
ported for  assessment ;  he  was  to  pay  $100  for  it,  $25  per  an- 
num until  all  was  paid,  with;.six  per  [cent,  on  deferred  pay- 
ments. The  deed  was  to  be  made  when  all  the  purchase 
money  was  paid.  At  the  time  the  final  order  was  made  there 
was  a  balance  of  $34  due  the  vendor.  There  was  no  stipula- 
tion in  the  contract  as  to  the  payment  of  taxes  or  assess- 
ments. The  vendor  paid  the  taxes  part  of  the  time,  but  for  a 
number  of  years  the  property  has  been  taxed  in  the  name  of 
the  purchaser.  He  has  made  some  improvements,  built  a 
dwelling  house  thereon,  and  has  obtained  a  deed  for  the  lot 
sincje  the  final  order  was  made.  At  and  before  the  tiniie  when 
the  final  order  was  made  he  was  n  resident  of  said  county,  and 
signed  the  petition  for  said  improvement.  W  B.  Beebe,  this 
vendor,  owns  other  property  teported  for  assscssment. 

On  the  foregoing  facts,  the  court  decide,  that  said  Wm. 
Bowers  was  a  land-owner,  and  shall  be  counted  as  such,  and 
as  a  petitioner  in  determining  whether  or  not  the  petition  for 
said  improvement  was  signed  by  a  majority. 

Vendees  in  possession  under  valid  contracts  may  be  re- 
garded as  landholders;  and  in  so  deciding  there  was  no 
error. 

The  court  found  that  Cope,  Joseph,  and  wife,  owned  in  fee 
simple  one  hundred  and  sixty  acres  of  land.  His  wife  united 
with  him  in  the  execution  and  delivery  of  a  deed  to  each  of 
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their  two  aoas,  Benjamin  and  Oliver^  respectively.  Bach  deed 
deecribefl  eighty  acres  of  land,  and  is  in  all  respects  an  ordinary 
deed  of  warranty  save  that  it  contains  the  following  clause : 
"  And  the  said  Joseph  Cope  and  Rath  his  wife,  for  themselves 
and  their  heirs,  do  covenant  with  said  Oliver  6.  Cope,  his 
heirs  and  a<«8ignp,  that  they  are  lawfully  seized  of  the  prem- 
ises aforesaid,  and  that  the  said  premises  are  free  and  clear  fron^ 
all  incumbran  ;es  whatsoever,  except  the  said  Joseph  Cope  and 
Ruth,  his  wife,  retain  the  entire  use  and  control  of  said  tract 
of  land,  with  all  the  privileges  and  appurtenances  during 
their  natural  lives  and  during  the  natural  life  of  the  survivor 
of  either  of  them,  and  they  will  forever  warrant  and  defend 
the  same  with  the  appurtenances,  unto  the  said  Oliver  6. 
Cope,"  etc. 

Said  lands  are  reported  for  assessment  in  the  nameof "  Cope, 
Joseph."  Said  deeds  were  executed  and  delivered  prior  to  the 
making  of  the  final  order  for  said  improvement,  and  said  Jo- 
seph Cope  and  wife  were  at  and  before  that  time  residents  of 
said  county. 

On  the  foregoing  facts  the  court  decide  that  said  Joseph  Cope 
and  wife  are  together  to  be  counted  as  only  one  land-owner  in 
determining  whether  or  not  the  petition  for  said  improve- 
ment was  signed  by  a  majority. 

Owners  of  estates  for  life  may  be  held  to  be  land-owners ;  and 
holding  a  joint  estate  they  may  be  counted  as  one;  and  there 
was  no  error  in  so  deciding. 

The  court  found  that  prior  to  the  making  of  the  final  order 
for  said  improvement,  Geo.  Hesford  died  intestate,  seized  of  a 
small  parcel  of  landj  reported  for  assessment  in  the  name  of 
Hesford,  George  (heirs),  and  leaving  a  number  of  chil- 
dren. 

A  proceeding  in  partition  was  instituted  by  one  of  the 
heirs,  and  one  of  the  parties  thereto,  viz.,  said  John  Hesford, 
after  due  legal  proceedings,  elected  to  take  the  property  at  the 
appraisement. 

The  court  approved  said  election,  and  ordered  the  deed  to  be 
made  by  the  slierifif  to  the  party  so  electing,  upon  the  pay- 
ment 10  each  of  the  heirs,  the  part  of  the  appraised  value 
thereof,  so  found  to  be  due  to  them  respectively.  Said  John 
Hesford,  prior  to  the  making  of  the  final  order  for  said  im- 
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provement,  had  paid  to  each  of  said  heirs  their  respective  por- 
tions, and.  taken  their  receipts  therefor,  and  the  costs  had  been 
paid.  But  said  John  Hesford  has  never  received  a  deed  for 
said  property. 

At  and  before  the  time  when  the  final  order  for  said  im- 
provement was  made,  said  John  Hesford  was  a  resident  of 
said  county,  and  signed  the  petition  for  said  improvement. 

On  the  foregoing  facts,  the  court  decide  that  said  John  Hes- 
ford was  a  land-owner,  and  shall  be  counted  as  such,  and  as  a 
petitioner  for  said  improvement,  in  determining  whether  or 
not  the  petition  for  said  improvement  was  signed  by  a  ma- 
jority.    In  so  deciding  there  was  no  error. 

The  court  found  that  Brown,  Aguf^s,  on  the  twentieth  of 
November,  1871,  made  a  written  contract  with  W.  B.  Becbe, 
by  which  she  bought  of  him  a  parcel  of  land,  reported  for  as- 
sessment, for  $100,  of  which  $25  was  payable  in  hand,  and  was 
paid,  the  residue  was  payable  in  three  equal  annual  install- 
ments, with  interest,  but  no  part  of  the  deferred  payments 
have  been  met.  The  lot  is  unimproved,  and  was  never  occu- 
pied by  the  vendee. 

Nothing  has  ever  been  said  between  the  parties  looking  to 
a  rescission  of  the  contract.  She  has  paid  no  taxes  on  said 
property,  and  is  not  in  possession  of  the  same. 

Said  Agnes  Brown  was  of  full  age  and  unmarried  when  the 
contract  was  made,  and  was  then  and  ever  since  has  been  a 
resident  of  Harrison  county. 

Upon  the  foregoing  facts  the  court  decide  that  said  Agnes 
Brown  was  not  a  land-owner,  and  has  abandoned  said  con- 
tract, and  should  not  be  counted  on  said  question  of  majorit}'. 
The  court  did  not  err  in  so  deciding. 

The  court  also  found  that  Voshall,  Susan  P.  (now  Susan  P. 
Osborn),  prior  to  the  making  of  the  final  order  for  said  improve- 
ment, was  the  owner  in  severalty  in  fee  simple  of  a  lot  of 
land  reported  for  assessment,  and  signed  the  petition  for 
said  improvement. 

Prior  to  the  making  of  the  final  order,  she  was  married  to 
Mr.  Alexander  Osborn,  who  was  then  a  resident  of  Canton, 
Stark  county,  Ohio. 

After  the  marriage  the  wife  remained  in  Cadiz,  with  no 
intention  of  removing,  and  domg  business  in  the  name  of 
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Susan  P.  Voshall,  the  fact  of  their  marriage  being  concealed 
from  their  friends  and  the  public, 

About  the  first  of  September,  1882,  and  after  the  final 
order  for  said  improvement,  was  made,  the  husband  moved 
to  Harrison  county  and  has  there  resided  ever  since. 

On  the  foregoing  facts,  the  court  decide  that  Susan  P. 
Voshall  (now  Osborn)  was  a  resident  of  said  county  of  Har- 
rison at  the  time  the  final  order  for  said  improvement  was 
made,  and  shall  be  counted  as  a  resident  land-owner  and  a 
petitioner  for  said  improvement,  in  determining  whether  or 
not  the  petition  for  said  improvement  was  signed  by  a  ipa- 
jority.  A  single  woman,  having  a  residence  and  domicil, 
does  not  lose  the  same  by  marriage  only;  she  retains  the 
same  until  she  otherwise  abandons  it. 

The  court  did  not  err  in  deciding  that  she  should  be 
counted. 

The  court  found  that  Forker,  H.  G.,  is  a  clerk  in  the  post- 
office  department  at  Washington,  D.  C. ;  his  business  there 
keeps  him  employed  continuously  throughout  the  year;  he 
has  been  employed  in  that  capacity  for  three  months  prior 
to  the  making  of  the  final  order  for  said  improvement. 
Prior  to  going  to  accept  the  position,  he  kept  house  in  Cadis 
with  a  widowed  sister  and  her  daughter  in  his  house  in  Cadiz; 
he  is  himself  unmarried.  Since  the  making  of  the  final  order 
he  voted  at  the  state  election  in  Cadiz,  his  vote  was  not  chal- 
lenged ;  he  considers  Cadiz  his  place  of  residence,  and  that  he 
is  in  Washington,  D.  C,  on  temporary  business  only ;  he  is 
the  owner  of  a  lot  reported  for  assessment,  and  signed  the 
petition  for  said  improvement. 

On  the  foregoing  facts  the  court  held  that  said  Forker  was 
a  resident  of  said  county  at  the  time  the  final  order  for  said 
improvement  was  made,  and  shall  be  counted  as^  land-owner 
and  petitioner  in  determining  whether  or  noj;  the  petition 
for  said  improvement  was  signed  by  a  majority.  There  was 
no  error. 

The  court  found  that  as  to  Croskey,  Mrs.  Wm.,  Sr.,  a  farm 
reported  for  assessment  originally  belonged  to  her  husband, 
who,  prior  to  the  making  of  the  final  order  for  said  improve- 
ment, deed<Hi  it  to  his  son  John.  John,  in  conside^-ation 
thorefor,  among  other  things,  executed  a  mortgage  thereon   t0 
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bis  father,  duly  recorded,  by  which  he  secured  the  payment  of 
X>ortion8  to  his  sisters,  and  a  comfortable  support  to  his  father 
and  to  his  mother  during  their  natural  lives.  His  father 
died  prior  to  the  making  of  said  final  order.  His  mother  is 
still  living,  and  was,  at  and  before  the  making  of  said  final 
order,  a  resident  of  said  county;  the  land  is  taxed  in  the 
name  of  John,  and  is  reported  for  assessment  in  his  name. 

On  the  foregoing  facts,  the  court  decide  that  Mrs.  Wm. 
Croskey  was  not  a  land-owner  when  the  final  order  for  said 
improvement  was  made,  and  can  not  be  counted  as  such,  in 
determining  whether  or  not  the  petition  for  said  improve- 
ment was  signed  by  a  majority.     The  court  did  not  err. 

The  court  found  that  Hurford,  Joseph,  was  and  is  a  lunatic, 
and  D.  A.  Cunningham  was  and  is  his  duly  appointed  and 
qualified  guardian.  Said  Hurford  was  the  owner  in  severalty 
in  fee  simple  of  lands  reported  for  assessment,  and  he  and  his 
said  guardian  were  and  are  residents  of  said  county,  and  said 
guardian  signed  the  petition  for  said  improvement. 

On  the  foregoing  facts  the  court  decide  that  said  Joseph 
Hurford,  acting  by  his  said  guardian,  shall  be  counted  as  a 
petitioner  for  said  improvement,  in  determining  whether  or 
not  said  petition  was  signed  by  a  majority:  The  court  did 
not  err. 

The  court  found  that,  as  to  Smith,  Jno.'s  heirs,  their  father 
died  several  years  ago,  intestate.  Their  mother  has  since 
died.  There  are  four  children  residents  of  Baid  county,  three 
of  whom  are  of  age ;  the  fourth,  Robert,  is  a  minor,  and  has 
no  guardian.  They  all  signed  the  petition,  and  are  tenants  in 
•ommon  of  land  reported  for  assessment,  inherited  by  them 
from  their  father. 

On  the  foregoing  facts  the  court  decide  that  the  three  adult 
children  of  John  Smith,  deceased,  shall,  together,  be  counted 
as  one  vote  in  favor  of  said  improvement,  in  determining 
whether  or  not  the  petition  therefor  was  signed  by  a  majority. 
The  court  did  not  err. 

We  nave  carefully  examined  all  the  other  matters  assigned 
as  error,  and  find  that  there  is  no  error  to  the  prejudice  of  the 
plaintiffs  in  error. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 
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OmO  DECISIONS. 


SmPBBXS  OOVBT. 


H0M.  W.   W.  J0SMOV,   Oftl^ /Mffot 


,  Ombob  W.  MoIltawb.  How.  Johv  W.  Okbt. 

Ho«.  8BI.WT1I  H.  Owra.  Hon.  MAmmi  D.  Voubr. 


Oaumtma,  Ohio,  Mmroh  29, 18M. 

OSNBBAIi  DOOKKT. 

No.  25.  Lyach  v.  L.  8.  A  M.  8.  R'y  Go.    Error  to  the  District  €k>art  of 

Lacas  Ck>anty.    Judgment  affirmed.    No  report. 
592.  Neeley  V.  Cammlngs.    Error  to   the   Diatrlot   Court   of  HmmlltoB 

County.    Judgment   affirmed.     Penalty  »|2$._  Atty's  fee  |&d5.    Ne 

report. 

MOTION  DOGrKvr. 

No.  16.  Dilcher  v.  The  State.  Motion  for  leaye  to  file  a  petition  in  error 
to  the  District  Court  of  Athens  County.    Motion  granted. 

77.  Roby,  executor  etc.  v.  Gues9  etal.  Motion  to  dispense  with  printing 
the  record  in  cause  No.  821,  (General  Docket.    Motion  Granted. 

78.  Hansoclcer  v.  Beery.  Motion  to  dispense  with  printing  the  record  in 
cause  No.  822,  (General  Doclset.    Motion  grapted. 

80.  Watlcins  v.  Simpson.  Motion  for  leave  to  file  a  petition  in  error  te 
the  District  Court  of  Meigs  County.    Motion  granted. 

81.  The  State  ex  rel.  etc.  v.  Holmes,  auditor,  etc.  Motion  for  leave  te 
file  a  petition  in  error  to  the  District  Court  of  Tuscarawas  County. 
Motion  granted. 

82.  King  V.  Toy,  administrator  etc.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Franklin  County.  Motion  granted. 
Judgment  of  district  court  reversed  for  error  in  remanding  the  oasj 
to  the  common  pleas  for  a  new  trial  on  the  merits,*  and  the  case  is 
remanded  to  the  district  court  with  an  order  to  proceed  to  render 
sunh  Judgment  as  the  common  pleas  should  have  rendered  upon  the 
Andingoffacttft,  or  to  remand  the  same  to  the  common  pleas,  com- 
manding that  court  to  render  such  Judgment. 

84.  Miller  v.  The  State.    Motion  for  leave  to  file  a  petition  In  error  to  th  j 

Court  of  Common  Pleas  of  Greene  County.    Motion  Overruled. 
The  court  adjourned  to  April  7,  1884. 
The  commission  adjourned  to  April  8,  1884. 
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DIGEST  OF  CASES. 


▲daiaiitimtor— PurcAcMe  of  Real  Estate  ^.««-Wheii  it  becomes  neoes: 
vary  to  parohase  realty-  to  save  the  estate  from  loss,  it  is  right,  and  even 
obligatory*  upon  an  executor  or  administrator,  to' purchase  and  take 
possession  of  real  estate  upon  the  foreclosure  of  a  mortgage  belonging 
to  the  estate,  and  to  hold  the  title  for  the  benefit  of  the  estate.  J)u8mg 
T.  NOMm,    Ck>l.  Sup.  Ct.,    Fdb.  8,  1884.    4  Gol.  Law  Rep.  618. 


Ohiureh  Property — Mights  of  Bishop  and  Cfatholic  Congregation, — Where 
property  is  held  by  «  catholic  bishop  in  his  own  name,  but  the  money 
for  its  erection 'is  contributed  by  the  congregation,  and  the  regulations 
forbid  the  disposal  of  it  by  him,  still  the  congregation  have  no  right  to 
poll  it  down,  though  out  of  repair,  against  his  will.  Heias  y.  Voebwrg, 
S.  O.  Wis.  Feb.  18,  1884.   18  N.  W.  Rep.  463. 


CoBTeya]iee~j9|A>iui|y— ^j^tnonce  of  Cbn<race.— A  married  woman 
oouveying  land,  subject  to  a  mortgage  given  by  her  in  her  infancy,  there- 
by affirms  the  mortgage,  and  she  can  not  afterwards  be  permitted  to 
avoid  it.    Loety  v.  Edwards,  S.  C.  Ind.  March  8,  1884. 


Federal  Oourti— tAirt«dtc<io7»— JETodecM  CbqnM.— The  United  States 
Supreme  Court  has  no  general  authority  to  review  on  error  or  appeal  the 
judgment  of  the  circuit  courts  of  the  T/iited  States  in  oases  within  their 
criminal  Jurisdiction ;  but  when  a  pris«  ner  is  held  under  the  sentence  of 
aoy  court  of  the.  United  States  in  regard  to  a  matter  wholly  beyond  or 
without  the  Jurisdiction  of  that  court,  it  is  not  only  within  the  authority 
of  the  Supreme  Court,  but  it  is  its  duty  to  inquire  into  the  cause  of  com- 
miitment  when  the  matter  is  properly  brought  to  its  attention,  and  if 
found  to  be  as  charged,  a  matter  of  which  such  court  had  no  Jurisdiction, 
to  discharge  the  prisoner  from  confinement ;  but  this  latter  principle 
does  not  authorise  the  court  to  convert  the  writ  of  Habeas  corpus  into  a 
writ  of  error,  by  which  the  errors  of  law  committed  by  the  court  that 
passed  the  sentence  can  be  reviewed.  JESx  Farte  Yarborough.  U.  S.  Sap. 
Ot.    12  Wash.  L.  Rep.  J 40. 


JnMBitf— Established  and  Disproved.— Lunacy  being  once  established, 
the  burden  is  on  the  party  claiming  through  some  act  of  the  lunatic,  to 
■how  that  it  was  done  in  a  lucid  interval.  A  return  to  sanity  beings 
proved,  the  burden  is  on  the  party  who  shows  that  he  has  again  become 
insane.    Wright  v.  Jackson.  Wis.  Sup.  Ct.,  Feb.  10, 1884.   N.  W.  Rep.  486. 


Inmadtf^Experl'^Opinions.— 'When  the  question  of  insanity  is  in- 
volved, an  expert  may  give  his  opinion,  based  upon  personal  examina- 
tion or  knowledge  of  the  patient;  but  if  he  is  not  possessed  of  such 
personal  knowledge,  his  opinion  must  be  predicated  of  the  facts  proved 
or  admitted,  or  of  such  as  appear  in  evidence,  hypothesioally  stated ' 
DoitU  T.  auue.  Pa.  Sap.  Ct.  41  Leg.  Int.  116. 
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9nMtiM— Amended  OonqOaiiU'-Praperfy  AUawed^When  D^emdamU 
not  Pr^fudieed.'— In  an  aotion  brought  by  two  of  four  tenants  in  oommon 
for  the  poene—lon  of  real  <Mtate,  the  complaint  alleging  right  to  one- 
fourth  in  each  plaintiff,  it  Is  not  error  to  allow  an  amended  eomplaint 
joining  two  other  tenants  in  common,  and  claiming  the  entire  property. 
Such  amendment  doee  not  change  the  canee  of  aotion,  nor  doee  it  preja- 
dice  the  rights  of  defendants,  who  claim  adversely  to  the  title  asserted 
by  all  the  plalntlflb.  The  consent  of  fULthe  plalntiA  to  be  thus  Joined 
will  be  presumed,  nothiug  appearing  to  the  contrary.  Weeee  v.  Barker. 
Gol  Sup.  Ct.,  Feb.  8, 18B4.    Col.  Law  Rep. 

Beal  Estate  Broker— Xrien  for  Qnnpensation  on  i\iper«.— -A  real  estate 
broker  has  no  lien  on  .1  deed  and  plan  placed  in  his  hands  for  the  sole 
purpose  that  he  shall  undertake  to  sell  the  property  therein  referred  to 
for  his  charges  and  expenses  in  attempts  to  make  the  sale.  The  refdsal 
of  the  defendant  to  dellyer  the  plan  and  deed  until  his  charges  were 
paid  s mounts  to  a  conversion,  and  on  trover  for  the  same  the  said 
charges  cannot  be  set  off.  Arthur  v.  Sylvester.  Pa.  Sup.  Ct.  41  Leg. 
Int.  115. 

Btntate^Mistakein-'rnUrprelaHon—Leffielative  Intent^TiUe.—An  act 
ef  congress,  approved  August  7,  1882,  purports  by  its  title  to  correct  an 
error  in  section  2504  of  the  Revised  Statutes ,  but  in  the  body  of  the  act 
the  clause  to  be  oorrected  Is  quoted  as  a  part  of  **  schedule  M  ^section 
26.*'  Section  25  contains  no  schedule  M,.and  bears  upon  an  entirely  diff- 
erent subject,  and  the  language  quoted  is  found  in  schedule  M  of  section 
2604.  BeUl^  that  the  act  corrects  2504.  The  title  of  an  act  may  be  resorted 
to  by  the  court  for  the  purpose  of  elucidating  what  is  obscure  in  the 
provisionary  part  WOeon  v.  SpoMHng.  111.  C.  C.  N.  D ;  Jan.  22,  1884. 
19  Fed.  Rep.  804. 


Telegraph— ^a<ttr0  0/  Oorp<n-(Uk)fi—Ageney--'Ne0iigenee^lAmUaHbn  of 
lAoJbUiJty'—MecLeutre  of  Damagee. — 1.  A  telegraph  company  Is  a  private  cor- 
poration, acting  as  a  oommon  carrier,  and  is  the  agent  of  the  party  send- 
ing the  message,  who  is  bound  by  the  messsge  as  delivered.  2.  A  tele- 
graph company  cannot  exempt  Itself  from  liability  for  iti  negligent  trans  • 
mission  of  a  message  by  a  condition  that  It  shall  not  be  liable  unless  a 
repetition  of  the  message  is  requested  and  paid  for.  8.  The  meaaore  of 
damages  recoverable  in  an  action  against  a  telegraph  company  for  the 
delivery  of  a  message  of  different  effect  from. that  delivered  to  It,  is  not 
the  difference  between  l!he  price  named  and  the  price  erroueonsly  f^ir- 
nlshed  to  the  sendee,  but  between  the  price  so  famished  and  the  market 
value  of  the  goods  at  the  place  of  delivery  at  the  time.  The  Western 
Union  Td.  Ob.  v.  Shunter,     Oa.  Sup.  Ct.,  F^b.  0, 1884.    18  Cent.  L.  J.  280. 

Witneis-'Oy-oM-iEsammaCiem— iVaetiee.— The  court  has  disQreti<Mi  to 
allow  a  witness  to  be  recalled  for  further  cross-examination.  Doijfle  v.  StaU. 
Pa.  Sup.  Ct.    41  Leg.  Int.  116. 
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CURRENT  TOPICS. 


Hon.  David  J.  Bbbwkb,  who  has  been  appointed  by  Presi- 
dent Arthur,  United  States  circuit  judge,  for  the  eighth 
judicial  district,  was  for  many  years  a  judge  of  the  supreme 
court  of  Kansas,  and  !;n  able  one.  The  *^  Chicago  Legal  News" 
remarks :  "  As  a  general  rule  the  state  supreme  court  is  not 
the  best  school  for  a  United  States  circuit  judge  to  be  taken 
from.  The  United  States  district  bench  is  much  the  best 
school  from  which  to  select  a  circuit  judge.  There  are  many 
questions  that  come  before  a  federal  court  that  are  never 
presented  to  the  state  court,  and  a  man  may  be  a  good  state 
judge  and  make  a  very  poor  fedei^l  judgf>." 


The  terrible  riot  at  Cincinnati,  on  Friday  and  Saturday 
nights  of  last  week,  was,  of  course,  a  most  deplorable  event. 
There  are  not  more  nor  worse  crimes  committed  in  Cincin- 
nati than  in  any  other  city  of  the  same  size,  on  the  contrary, 
the  showing  is  rather  in 'favor  of  Cincinnati — but  the  ma- 
chinery of  the  law  for  punishing  criminals  seems  to  have  en- 
tirely broken  dpwn.  There  are  now  over  600  undisposed  of 
indictments  on  the  criminal  docket  of  Hamilton  county,  and 
it  is  shown,  that  with  the  present  force  of  prosecutors — on^ 
prosecuting  attorney  with  two  assistants — only  two-thirus  of 
the  new  indictments  can  possibly  be  disposed  of,  so  that  the 
number  of  those  remaining  undisposed  of  is  steadily  growing 
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at  an  alarming  rate.  It  is  also  shown  that  the  indictments 
remaining  andisposed  of  embrace  just  those  requiring  the 
most  time  for  trial — the  murder  cases — ^and  the  result  of  the 
Berner  murder  trial  seems  to  have  satisfied  the  public  at  Cin- 
cinnati that  even  when  cases  of  this  kind  are  tried,  the  trial 
is  a  n^ere  farce.  If  it  is  true,  as  reported,  that  a  prominent  law- 
yer^ who  defended  Berner  at  his  trial,  stated  that  ''  he  could 
not  only  have  acquitted  the  murderer  if  he  had  been,  so  dis- 
posed,  but  that  it  was  the  first  case  in  which  he  ever  allowed 
a  jury  to  convict  a  criminal  client  of  his,"  it  certainly  shows 
a  deplorable  state  of  aflfairs.  Still,  a  mob  cannot  be  justified, 
though  it  may  be  impossible  to  withhold  sympathy  from  the 
misguided  people.  It  is  to  be  hoped  that  the  lesson  taught 
will  be  heeded  by  our  legislators,  and  that  the  wrongs,  under 
which  the  people  of  Cincinnati  undoubtedly  suffer,  will  be 
redressed.  The  present  legislature  certainly  deserves  credit 
for  having  already  (and  that  before  the  outbreak  of  the  Cin- 
cinnati riot)  passed  several  acts  amending  the  jury  laws  and 
remedying  several  of  their  most  objectionable  features. 


The  loss  of  the  Cincinnati  Law  Library,  which  was  totally 
destroyed  at  the  Court  House  fire,  is  very  serious.  It  was 
one  of  the  most  complete  and  best  managed  law  libraries  of 
the  country.  The  loss  will  be  felt  for  a  long  time,  and  can  to 
some  extent  hardly  be  repaired,  as  a  large  number  of  the 
valuable  books  destroyed  are  out  of  print  and  can  not  be 
replaced.  We  see  it  announced  that  Messrs.  Robert  Clarke  & 
Co.,  the  well-known  law  publishers  of  Cincinnati,  made  a^ 
present  of  several  hundred  volumes  of  Ohio  Reports  and 
law  books  to  the  Library  Association,  to  form  a  nucleus  for  a^ 
new  library. 


The  legislature  will  now  scarcely  be  able  to  adjourn  on  the 
14th  inst.  as  was  intended. 


Gov.  Hoadly  telegraphed  to  Cincinnati,  that  the  General 
Assembly  will  "appoint  a  joint  committee  to  devise  plans  for 
legislative  relief,and  advised  a  bar  meeting  to  select  an  advisory 
committee  of  best  lawyers  to  co-operate.    In  consequence,  at 
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a  meetiiifi^  of  the  Bar,  held  April  first,  the  following  well 
know  lawyera  were  appointed  by  the  Bar :  E.  W.  Kittridge, 
Chairman,  Aaron  P.  Perry,  W.  M.  Ramsey,  Thos.  McDougall, 
John  W.  Warrington,  Wm.  Worthington,  E.  Colston,  J.  D. 
Brannan,  J.  H.  Perkins,  C.  B.  Matthews  and  Rufus  King. 


One  of  the  most  deploreable  incidents  of  the  riot  at  Cincin- 
nati, was  the  death  of  Capt.  John  J.  Desmond,  while  trying  to 
to  protect  the  court  house  property.  Capt.  Desmond  was  a 
rising  young  lawyer,  a  member  of  the  firm  of  Heely,  Brannan 
4c  Desmond,  and  highly  esteemed  by  all  who  knew  him. 


NOTES  OF  CASES. 


TRAxmujjan  ibsvb  of  bavk  nocx. 

In  -the  case  of  Moores  v.  National  Bank  of  Piqua^  on  error  from 
Judge  Baxter's  decision,  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Ohio  (reported  in  9  Weekly  Law 
Bulletin  90),  the  Supreme  Court  of  the  United  States,  oil 
Monday  last,  rendered  a  decision  afiSrming  Judge  Baxter's 
•decision  below. 

The  facts  of  the  case  are  briefly  as  follows :  Mrs.  Moores, 
plaintiff  in  error,  lent  a  sum  of  money  to  Robert  B.  Moores, 
for  his  own  use,  and  received  from  him,  as  security  for  its  re- 
{Miyment,  certificate  of  stock  to  an  equal  amount  in  the  Na- 
tional Bank,  of  which  he  was  cashier,  bearing  the  corppratld 
seal  and  the  genuine  signatures  of  himsen,  as  cashier,  and  of 
the  president,  and  certifying  that  Mrs.  Moc^s  was  the  owner 
of  that  amount  of  stock  ''  transferable  only  on  the  books  of 
the  bank  on  the  surrender  of  this  certificate,"  as  was,  in  fact, 
provided  by  its  by-laws.  The  president  and  cashier  were 
authorized  to  issue  new  certificate  on  surrender  of  the  old 
ones,  and  the  president  had  signed  and  left  with  the  cashier 
blank  certificates  to  be  used,  if  necessary,  in  his  absence,  and 
the  certificate  issued  by  the  cashier  to  Mrs.  Moores  was  one  of 
these  certificates.  Robert  B.  Moores,  cashier,  bad  formerly 
been,  and  appeared  on  the  books  of  the  bank  to  be  still,  the 
owner  of  stocJ£  to  a  larger  amount;  but.  there  was  noX>ther 
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evidence  ibat  he  owned  such  stock,  or  that  he  surrendered 
any  certificate  thereof,  at  the  time  of  issuing  the  certificate  Uy 
Mrs.  Moores,  or  that  the  bank  authoriied,  or  ratified  or  re- 
ceived/ any  benefit  from  the  issue  of  this  certificate.  The 
court  holds :  First,  that  the  bank  was  not  liable  to  Mrs. 
Moores  for  the  value  of  the  certificate.  Second,  that  the  ac- 
tion could  not  be  supported,  by  evidence  that,  in  one  or  two- 
other  instances,  st43ck  was  isiued  by  the  cathier  without  any 
certificates  being'  surrendered,  and  that  the  share  held  by 
Robert  B.  Moores,  and  which  there  was  evidence  to  show  had 
been  pledged  by  him  to  other  perscms  before  the  issue  of  the 
oertific^ate  to  Mrs.  Moore?,  were  afterward  transferred  to  the- 
preridnet,  with  the  approval  of  the  directors,  to  secure  a  debt 
due  from  said  Robert  B.  Moores  to  the  bank,  without  further 
evidence  that'the  issue' of  such  certificates  by  the  cashier  was 
known  or  recognised  by  the  other  officers  of  the  bank. 

Opinion  by  Justice  Oray,  Justice  Bradley  dissenting. 

Justice  Matthews  did  not  sit  in  this  case,  or  take  part,  in 
the  decision,  as.  he  had  been  of  tne  counsel  in  the  court  below. 


nRAMBnaxT  Biainsn. 

The  following  will-clause  came  before  the  Supreme  Court 
of  South  Carolina,  and  was  held  legal:  A  legacy  to  any 
grandchild^  *'  provided  she  is  educated  in  some  Roman  Cath- 
olic female  seminary  or  school,  and  is  reared  as  a  Roman 
Catholic,  in  the  communion  and  &ith  of  her  deceased  father/' 
the  claim  having  been  made  that  this  clause  was  contrary  to 
pliblic  policy,  the  court  ruled  :  It  is  not  claimed  that  this 
condition  is  in  contravention  of  any  established  law.  We 
know  <rf  none  which  prohibits  a  citizen  from  using  his  own 
means  in  educating  a  grandchild,  and,  in  doing  so,  to  make 
his  owti  choice  of  a  school,  and  have  the  education  given  un- 
der particular  influences,  religious  or  otherwise.  We  have 
no  hierarchy;  no  particular  form  of  religious  w<H«hip,  made 
lawAil,  and  thereby  all.  others  made  unlawful.  The  state 
knows  no  religious  denomination,  further  than  to  protect 
them  in  their  rights.  The  members  of  all,  as  well  as  those 
who  are  members  of  none,  are  equally  her  citizens,  and  she 
has  enacts  no  law  forbidding  education  under  the  forms  and 
influence  of  any  of  them.''    The  case  is  reported  in  the  I9tb 
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South  Carolina  Reports,  on  page  170,  and  will  repay  perusal. 
We  understand  that  the  same  question,  in  another  form,. is 
pending  for  adjudication  in  the  Coart  of  Appeals  of  New 
York,  arising  out  of  the  will  of  Nathan,  who  was  mysteriously 
murdered,  and  who  provides  in  his  will  that  Washington^ 
his  son,  should  forfeit  his  bequest  if  he  should  marry  out  of 
the  pale  of  the  Jewii^  churoh. 


TBBPABS-MZBKTBnSVOS.  XTO. 

In  HUme8  v.  Siroebd,  S.  C.  Wis.  17  Rep.  126,  it  was  held  that 
mere  presence  at  the  commission  of  a  trespass  or  unlawful 
act  does  not  render  a  person  liable  as  a  participator,  but  any 
encouragement  or  aid  given  the  principal  actor  will  amount 
to  a  guilty  participation  in  the  trespass.  Brown  v.  ParkuMj  1 
Allen  89-98;  Wharton  Crim.  Law,  Sec!  616;  Sikes  v.  Johnsony 
16  Mass.  389 ;  Franz  v.  Lenhart,  56  Penn.  St.  365.  The  rule 
laid  down  in  Brovm  v,  Perkins  VfOB  followed — thai  "any  per- 
son who  is  present  at  the  commission  of  a  trespass,  encourag- 
ing or  inciting  the  same  by  words,  gesturQB,  looks,  or  signs, 
or  who  in  any  way  or  by  any  means  countenances  or  ap- 
proves the  same,  is  in  law  deemed  to  be  an  aider  and  abettor, 
and  liable  as  principal;  and  proof  that  a  person  is  present  at 
the  commission  of  a  trespass,  without  disapproving  or  oppos- 
ing it,  is  evidence  from  which,  in  connection  with  other  cir^ 
cumstances,  it  is  competent  for  the  jury  to  infer  that  he  as- 
sented thereto,  lent  to  it  his  countenance  and  approval,  and 
was  thereby  aiding  and  abetting  the  same." 


AFPBSVnCE— IXPBISOVMXR  FOX  VXGUCT. 

In  Com.  V  GuUdhoTiy  Quarter  Session  of  Philadelphia,  Leg. 
Int.  Mch.,  21,  1884;  16  Chicago  Legal  News  230  it  is  held  that 
when  an  apprentice  is  guilty  of  wilful  and  intentional  neg- 
lect in  the  performance  of  his  duties,  he  may  be  imprieoued 
by  order  of  the  court.    The  court  said  : 

"  Under  the  old  custom,  the  apprentice  lived  with  his  maa- 
ter,  and  was  clothed,  fed  and  treated  as  one  of  his  family ;  but 
after  a  time,  a  money  payment  in  lieu  of  domestic  custody 
and  care  was  substituted,  and  this  met  the  approval  oi  the 
Supreme  Court  Com.  ex  rel.  Gear  v.  Comnw^  2  Barr.  402,  and 
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was  subsequently  authorized  by  statute  act  of  March  17,  1865. 
When  the  indentures  are  entered  into,  certain  duties  and  ob- 
ligations arise  on  both  sides,  which  may  be  enforced  by  the 
cotirt.  If  the  apprentice  lives  with  his  master,  the  latter  may 
administer  proper  punishment  upon  the  apprentice,  and  is 
not  liable  for  unjust  punishment  arising  from  error  of  judg- 
m6nE;  but  he  cannot  inflict  punishment  to  gratify  a  cruel 
and  revengeful  disposition.  Com.  v.  Hodgson^  Lewis'  Criminal 
Law,  103.  He  may  also  apply  to  the  Court  of  Quarter  Ses- 
sions for  the  punishment  of  the  apprentite  by  imprisonment, 
under  the  act  of  September  29,  1770,  and  in  such  case  if  his 
complaint  be  just,  the  coOrt  ought  to  and  will  enforce  the  law 
by  confining  the  apprentice  as  long  as  may  be  necessary  to 
accomplish  his  reform.'' 


ORIGINAL  ARTICLES. 


OOVTBACTt  OF  XARBISD  WOMSV  DT  OHIO.-^Vo.  I. 

The  late  cases  of  Hershiser^  Adams  &  Co.  v.  Florence  et  oL, 
decided  by  the  supreme  court,  and  that  of  Harris  v.  TFitem, 
decided  by  the  supreme  court  commission,  results  in  the  con- 
clusion that  the  law  on  this  subject,  to  say  the  least,  is  not 
yet  settled,  and  a  discussion  of  the  principles  involved  in  the 
subject  may  uot^be  out  of  place. 

The  point,  amongst  others,  decided  in  these  cases,  is  that  the 
separate  estate  is  liable  for  the  payment  of  a  promissory  note, 
which  the  wife  signed  as  ^rety  for  her  husband  (and  a  priori 
for  any  one),  because  she  is  presumed  to  have  intended  to 
charge  it. 

No  reasons  are  advanced  for  this.  In  Phillips  et  al.  v.  Craves 
and  vrife,  20  Ohio  St.  871,  the  pleadings  show  that  the  wife 
purchased  a  piano  for  her  own  benefit,  and  for  her  separate 
use  and  separate  property ;  sold  on  the  credit  of  her  separate 
estate,  and  that  she  intended  to  and  did  charge  her  separate 
estate  with  the  payment,  but  merely  gave  a  receipt  and  obli- 
gaftiiMlo  pay,  without  any  reference  to  her  separate  estate  or 
hetiiilitfition.  The  court  held  the  separate  estate  liable,  stat- 
ing that  where  the  wife  incurred  a  debt  for  the  benefit  of 
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herseiror  benefit  of  her  separate  estate,  an  intention  to  charge 
the  separate  estate  may  b6  implied  from  the  mere  fact  that 
she  gave  a  note  or  other  written  obligation  for  it.  But, 
whether  or  not,  if  the  debt  had  been  incurred  by  a  parol  con- 
tract for  her  own  benefit  or  the  benefit  of  her  estate,  such 
an  implied  intention  would  arise,  the  court  expressly  avoids 
deciding.  However,  from  the  facts  in  the  case  and  the 
reasoning  of  the  court,  the  general  rule  can  be  deduced, 
namely,  that  all  contracts  made  upon  the  faith  and  credit  of 
her  separate  estate,  for  her  own  benefit  or  the  benefit  of  the 
estate,  with  the  intention  to  bind  the  estate,  will  be  a  charge 
upon  it;  and  that  the  cases  specified  in  the  statute  are  in 
addition  to  the  equity  powers  to  contract,  because  the  jus 
disponendi  is  incident  to  ownership,  hence  the  maxim  expreasio 
unius  est  exclusio  alierius  does  not  apply.  By  this  rule  there 
must  be  the  intention  to  charge,  and  the  debt  or  obligation 
must  be  incurred  for  her  own  benefit  or  the  benefit  of  the 
estate  upon  the  faith  and  credit  of  the  estate,  that  this  inten- 
tion is  expressed  or  implied — express  when  the  contract  con- 
tains express  language  to  this  effect — implied  when  she  has 
executed  a  writing. 

The  reasons  given  by  the  court  for  this  rule  will  appear 
further  on. 

In  the  next  case,  Levi  v.  Earl,  30  Ohio  St.  147,  the  facts  were 
that  a  married  women  having  a  separate  estate,  indorsed  a 
note  for  the  accommodation  of  her  husband,  which  was  nego- 
tiated by  the  husband,  but  she  or  her  estate  did  not  receive  any 
benefit  therefrom,  and  the  court  held  that  no  relief  could  be 
had  against  her  or  her  estate,  because  (1)  she  was  not  per- 
sonally bound  at  law  or  in  equity ;  (2)  the  separate  estate 
can  only  be  bound  when  she  manifests  her  intention  to  bind 
it,  and  the  contract  is  for  the  benefit  of  her  estate,  or  her  own 
benefit  on  the  credit  of  the  estate;  (3)  such  intention  does 
not  arise  from  the  mere  fact  of  an  accommodation  in- 
dorsement to  enable  the  husband  to  negotiate  a  note.  •  This 
case  followed  Phillips  v.  Graves,  except  that  the  intent  would 
not  be  implied  or  inferred  from  the  writing.  The  court  in 
giving  the  reasons  for  this  position  approved  the  language  in 
Johnson  v.  Gallagher,  3  Di.  G.  F.  &  J.  515,  that  the  separate 
estate  is  liable  for  her  contracts  made  in   respect  to  it,  but 
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something  more  than  the  obligatioQ  which  the  law  wooid  create 
iD  the  case  of  a  single  woman  is  necessary  to  effect  tho  sepa- 
rate estate.  What  that  something  is  depends  upon  the  cir- 
stances  of  each  case  but,  in  order  to  charge  the  estate  with 
a  general  engagement^  the  contract  must  be  made  with  ref- 
erence to  and  upon  the  faith  and  credit  of  the  estate,  and 
whether  it  was  so  made  or  not  is  a  question  to  be  determined 
by  all  the  circumstances  of  the  case ;  and  that  this  reference  to 
the  estate  is  the  intent  to  charge  and  must  be  a  part  fvf 
the  contract,  and  if  in  writing,  the  intent  should  be  ia 
writing. 

Without  making  any  distinction  between  a  general  engage- 
ment and  contracts  which  are  not  general  engagements,  the 
court  really  stated  the  rule  to  be,  that  where  the  debt  is  ex- 
pressly charged  upon  the  estate,  or  expressly  contracted  on  its 
credit,  or  when  the  consideration  goes  to  the  benelit  of  such 
estate,  or  to  enhance  its  value,  the  estate  is  liable  to  the  ex- 
tent of  the  ju8  difponendi.  But  where  she  is  a  mere  surety, 
or  makes  the  contract  for* the  accommodation  of  another, 
without  consideration  received  by  her,  it  is  void,  unless  an 
express  instrument  makes  it  a  charge  on  the  separate  estate ; 
and  then  equity  will  enforce  it.  In  short,  the  debt  must  be 
contracted  for  the  benefit  of  the  estate,  or  for  her  benefit  on 
the  credit  of  the  estate,  or  the  charge  must  be  imposed  in 
terms  by  the  contract.  (See  Kelly  Cont.  Harried  Women  476.) 

In  the  next  case.  Rice  v.  Railroad  Co.,  32  Ohio  St.  384,  a 
married  woman  subscribed  to  the  stock  of  a  railroad,  the  Cacts 
showing  that  she  did  not,  at  the  time  of  subscribing,  express 
or  indicate  her  intention  to  charge  her  propertj'  with  thfe  pay- 
ment, nor  did  either  party  deal  on  the  faith  or  credit  of  her 
property,  nor  did  any  benefit  inure  to  her  or  her  property,  nor 
did  her  subscription  induce  or  .influence  the  railroad  company. 
The  court  held  that  her  separate  estate  was  not  liable  because, 
(1)  the  contract  did  not  fall  within  the  class  authorised  by  the 
statute,  and  (2)  because  there  was  no  inienlion  to  charge  ex- 
pressed in  the  written  contract,  or  oral  proof  of  such  inten- 
tion otherwise  expressed,  and  the  contract  was  not  made  oa 
the  faith  and  credit  of  the  separate  estate;  and  therefor?  the 
court  will  not  imply  an  intention  to  charge  fnMn  her  naked 
subscription  to  pay. 
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In  the  next  case,  Williams  v.  Urmston,  36  Ohio  St.  296,  the 
fiictB  were  that  the  wife  was  possessed  of  a  separate  estate  under 
the  statute,  and  wife  and  husband  gave  their  joint  promissory 
note  for  goods  bought  At  the  time  the  note  was  given  the 
husband  was  insolvent.  All  the  parties  knew  this.  The 
vendor  looked  to  the  separate  estate  for  payment,  although, 
at  the  time  the  goods  were  purchased,  they  were  charged  and 
credit  was  given  to  the  husband.  The  question  involved 
''  was  the  separate  estate  liable  for  a  promissory  note  upon 
which  she  was  surety  for  her  husband?"  and  the  court  held 
that  the  estate  uhu  liable.  The  court  stated  that  ^*  when 
a  married  woman  executes  a  note,  either  as  principal,  maker, 
or  surety  and  has  not  been  deceived  nor  subjected  to  any  un- 
due influence,"  she  thereby  intended  to  charge  her  separate 
estate.  ''  The  liability  does  not  depend  on  whether  or  not  the 
debt  incured  on  its  account  is  beneficial  to  her  or  otherwise.^^ 

The  court  in  this  case  adopted  the  English  rule  *'  that  if  not 
restrained,  a  married  woman  is  a  fenie  sole  with  respect  to  her 
separate  estate,"  and  overruled  Levi  v.  Earl  and  Rice  v.  Railr 
road^  which  had  adopted  the  American  rule.  (Kelly  Cont.  M. 
W.  ch.  8.) 

This  case  adopted  the  English  rule  (although  not  stated), 
that  the  separate  estate  was  Uahleper  se  with  ur  without  an 
intention  for  bonds,  bills  and  notes,  and  for  general  engage- 
ments when  it  appears  that  it  was  made  with  reference  to  or 
upon  the  faith  or  credit  of  the  estate. 

In  Avery  v.  Van  Sickle^  35  Ohio  St.  270,  the  wife  having  a  sepa- 
rate estate,  purchased  other  real  estate  on  credit  and  gave  her 
note  secured  by  mortgage  signed  by  herself  and  husband  to 
secure  the  payment.  The  husband  was  insolvent.  The  land 
mortgaged  was  sold  and  proceeds  exhausted  by  prior  liens. 
The  court  held  that  the  note  was  a  charge  upon  all  her  sepa- 
rate estate,  because  by  the  execution  of  the  note  she  thefeby 
intended  to  chirrge  her  separate  estate  with  its  payment. 
This  case  substantially  agrees  with  WiUiams  v.  Urmslan, 

In  Phillips  V.  Graves  the  separate  estate  was  held  liable  for 
the  wife's  written  obligation  to  pay  for  a  piano  which  hhe 
purchased  for  her  own  use  and  benefit,  because  it  was  her  in- 
tention, having  been  so  understood  and  the  thing  purchased 
for  her  benefit,  and  establishing  the  doctrine  of  intention. 
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Led  V.  Earl  held  that  the  estate  was  not  liable  for  a  note 
wherein  the  wife  was  the  indorser  as  surety  for  her  husband, 
becui^e  there  was  no  intention  to  charge;  not  expressed  in 
the  note,  and  not  implied,  becausa  the  contract  was  not  for  the 
banefit  of  the  estate,  or  for  her  own  benefit  on  the  credit  of 
the  estate. 

In  Rice  v.  Railroad  the  court  held  that  the  estate  was  not 
liable  for  her.subscriptioa  to  pay  mooey,  because  there  was  no 
intention  to  charge ;  not  expressed  in  the  subscription  and 
not  implied  in  not  being  for  her  own  benefit  or  the  benefit  of 
the  estate. 

In  Affery  v.  Van  Sickle  and  WHliatM  v.  Ofiwtonthe  court  held 
the  separate  estate  liable  for  her  note  because  her  intention 
to  charge  was  implied  from  the  mere  execution  of  the 
note. 

In  Led  v.  Earle  and  Rice  v.  Railroad  the  intention  to  charge 
was  not  implied  from  the  writing,  and  in  WiUiams  v.  UnnaUm 
it  wiis  implied,  hence  those  cases  were  overruled. 

Levi  V.  Earle  and  Rice  v.  Railroad  follow  FhilUpi  ▼.  Ora/ea  be- 
cause all  are  baeed  on  the  dotrine  of  intention.  In  the  latter 
the  intention  is  implied  because  the  contract  was  made  on 
her  own  account  upon  the  credit  of  the  estate  and  she  re-- 
cei  ved  the  beneBt.  In  the  former  cases  the  intention  was  not 
implied  because  she  or  her  estate  did  not  receive  any  benefit. 
The  two  former  are  overruled,  but  the  latter  is  not  on  the 
ground,  perhaps,  that  it  was  correct  in  so  far  as  it  held  the 
estate  liable  for  her  written  obligation,  but  it  cannot  har- 
monize with  WHliame  v.  Urmeton  as  to  the  reasons  given. 

Wiiliame  v.  UrmeUm  holds  that  the  intention  to  charge  is  im- 
plied from  the  execution  of  the  note.  PhiUipe  v.  Gravee  holds 
that  the  intention  is  implied  only  when  the  thing  is  for  the 
benefit  of  the  estate,  or  her  own  benefit  upon  the  credit  of  the 
estate,  PhUlips  v.  Qravee  follows  the  American  doctrine  of  in- 
tention. WvHiams  v.  Umuton  follows  the  English  doctrine. 
These  two  doctrines  cftnnot  exist  together.  The  late  cases  of 
Hershiaer^  Adams  &  Co,  v.  Florence  and  Harrie  v.  WHun  follow 
the  rule  in  Williame  v.  UrmftUm, 

This  brings  us  to  the  question  what  is  the  English  rule 
and  the  reasons  for  it.  Jno.  F.  Kxllt. 

BdJatre^  Ohio. 
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REPORTED    CASES. 


ASaXEMMMt  10  7AT   MCOm   TO   THIBD    PAXTT— UMITATIOV— XV- 
T9X1BT  OV  COSTS. 

{Ohio  Supreme  Oourt.    Marcli  10, 1884.) 

Emmitt  V,  Brophy. 
!•  An  agreement  made*  on  a  valid  oansideration  bj  one  person  with 
another,  to  pay  money  to  a  third,  can  be  enforced  by  the  latter  in  his 
own  name;  and  the  fiu«tB  that  the  instmment  evidenoing each  agree- 
ment  is  under  seal,  and  that  anoh  third  person  is  not  named  therein, 
do  not  affoct  the  right  to  enforce  it. 
t.  Where  a  bridge  company,  owning  a  toll  bridge,  sells  it,  under  author- 
ity of  law  (86  Ohio  L.  22,  888),  to  the  oommiSMioners  of  a  county  f«tr  a 
oonaideration,  in  money,  paid  to  a  controlling  stocli  holder  of  the  com- 
pany, who,  to  induce,  and  as  part  consideration  of,  the  purchase,  giyea 
his  bond  for  the  use  and  benefit  of  the  county,  conditioned,  anmng 
other  things,  ^*to  pay  off  all  Hens  and  debts,  whether  in  Ju«lgment  or 
otherwise,  existing  against  said  bridge,"  a  Judgment  creditor  (»f  the 
company,  who  had  an  execution  lien  upon  the  bridge  at  tlie  date  of 
the  bond,  may  recover  the  amount  of  his  Judgment  thereon  against 
the  obligor. 
S.  The  statute  of  limitations  doea  not  interpose  a  bar  to  recovery  upon 
such  an  instrument  within  fifteen  years  from  the  accruing  of  tlie  causa 
of  action  upon  it. 
4.  In  an  action  to  recover  the  amount  of  a  Judgment  theretofore  rendered, 
the  plaintiff  is  entitled  to  recover  interest  up<m  the  costs  adjudged  to 
him,  from  thedate  of  the  original  Judgment  to  the  time  ul  recovery. 
Error  to  the  District  Coart  of  Pike  County. 
Pripr  to  October,  1866,  the  "  Scioto  Bridjre  Company  "  be- 
came  a  body  corporate,  located  within  Pike  county,  Ohio, 
formed  for  the  purpose,  among  other  things,  of  4>uilding  Hud 
maintaining  a  toll  bridge   across  the  Scioto  river  in   that 
county.    It  built  the  bridge,  owned  it,  ahd  was  taking  tdls 
for  its  use,  when,  at  the  October  term,  1866,  of  the  CcKirt  of 
Common  Pleas  of  Pike  County,  Brophy  and  Potter,   the  de- 
fendants in  error,  obtained  a  judgment  against  the  company 
for  $483.75  damages  and  $218.50 costs.     $55  was  paid  upon  the 
judgment.    $98.40  increased  co^ts  were  made  in  vain  attempts 
to  collect  the  judgment,     firophy  and  Potter  caused  execu- 
tion to  be  levied  upon  the  bridge;  caused  it  to  be  appraised 
and  advertised  for  sale  by    the   sheriff.     The   bridge  could 
not  be  sold.     No  part  of  the  judgment  could  be  made  againnt 
the  c6mpany  by  the  ordinary  process.    Pending  the  levy,  B. 
and  P.  commenced  an  action  in  the  same  court  for  the  ap- 
pointment of  a  receiver  to  collect  the  tolls  for  application 
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upon  the  judgmeat.  Pending  the  latter  proceeding,  in  1869, 
the  General  A^^itembly  authorizsd.  county  commissioners  to 
purchase  toll  bridges  and  make  them  free.  By  virtue  of  such 
enactment,  the  Scioto  Bridge  Company  sold  its  bridge  to  the 
commissioners  of  Pike  county  for  the  sum  of  $18,000,  who 
made  it  a  free  bridge.  As  an  inducement  to  the  commis- 
sioners to  purchase  the  bridge  and  make  it  free,  and  as  a  part 
of  the  consideration  of  the  purchase,  the  plaintiff  in  error, 
James  Emmitt,  who  owned  a  controlling  interest  in  the 
bridge  company;  and  received  the  entire  sum  of  $18,000,  was 
required  by  the  commissioners  and  did  give  his  bond  to  the 
state  of  Ohio,  as  nominal  obligee,  "  for  the  use  and  benefit  of 
Pike  county,^'  in  the  sum  of  $5,000. 

The  condition  of  this  bond  recited,  among  other  things, 
that:  '^The  county  commissioners  of  the  said  county  of. 
Pike,  have  this  day  purchased  the  Scioto  bridge  of  the  owners 
thereof,  and  the  above  bound  James  Emmitt  being  the  prin- 
cipal stockholder  and  chief  owner  of  said  bridge,  for  his  own 
behalf,  and  to  induce  the  said  commissioners  to  make  said 
purchase,  and  as  part  and  parcel  of  the  term  of  said  purchase, 
has  agreed  with  the  said  commissioners  to  the  performance  of 
which  he  hereby  binds  himself  *  *  *  to  pay  off  and 
liquidate  alidaimaand  demands,  liens  and  deUs^vAether  in  judg- 
ment nr  otherwisef  eaeiUing  againtt  said  bridge^  so  that  the  full  use 
of  said  bridge  may  inure  to  the  public  without  let  or  bin- 
derance.  And  as  a  further  inducement  tosaid  commissioners 
to  make  said  purchase,  the  said  Emmitt  binds  himself  to 
guaranty  and  does  hereby  guaranty  to  said*  Pike  county  the 
full,  free,  undisturbed  and  peaceable  use  of  said  Scioto  bridge 
together  with  all  its  privilegcj^,  appurtenances,  fixtures, 
franchises  and  approaches.  And,  whereas,  the  said  county 
commissioners  on  behalf  and  for  the  use  of  said  Pike  county 
do  pay  in  hand  to  the  owners  of  said  bridge  the  full  amount  of 
the  purchase  price  thereof,  the  said  Emmitt  in  consideration 
thereof  and  of  all  the  premises  binds  hi.-nself  to  the  faithful 
performance  of  all  thp  conditions  foregoing  within  a  reasona- 
ble time  from  the  date  hereof;  and  upon  the  failure  of  the 
said  Emmitt  to  perform  any  one  of  said  conditions,  said 
bond  becomes  forfeit  and  may  be  immediately  enforced;  and 
upon  a  faithful  performance  of  all  of  said  conditions  said 
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obligation  becomes  void."  This  bond  was  executed  and  de- 
livered November  8, 1870. 

Emmitt  and  the  commissioners  had  full  knowledge  of  the 
jadgment,  the  levy,  and  all  proceedings  thereunder  of  B.  and 
P.  at  the  time  this  bond  was  made  and  delivered. 

At  the  February  term,  1880,  of  the  court  of  common  pleas, 
the  judgment  of  B.  and  P.,  being  wholly  unsatisfied  except  as  to 
the  $55  paid  upon  it,  was  caused  by  them  to  be  revived.  On 
April  10, 1880,  B.  and  P.  filed  their  petition  in  the  court  below, 
setting  forth  the  foregoing  facts,  that  the  judgment  was  still 
wholly^  unpaid,  except  the  155,  and  prayed  judgment  against 
Bmmitt  for  the  unpaid, balance  of  their  judgment  against  the 
bridge  company,  their  costs,  and  the  interest  thereon.  Em- 
mitt's  demurrer  to  the  petition  was  overruled,  and  he  excepted. 
He  then  answered,  setting  up  seven  different  grounds  of  de- 
fense,  all  of  which  were  demurred  to  by  the  plaintiffs,  and 
the  demurrers  were  sustained,  to  which  lie  excepted.  He  then 
interposed,  as  an  eighth  defense,  that  the  plaintiffs  had,  prior 
to  their  action,  transferred  their  judgment  to  one  Alfred 
Yaple,  upon  which  issue  was  joined,  and  found,  on  trial,  to  be 
with  the  plaintiffs.  The  court  rendered  judgment  against 
Bmmitt  for  the  unpaid  balance  of  the  judgment,  including 
original  and  increased  costs,  and  interest  on  the  judgment  and 
original  costs. 

The  overruling  of  the  demurrer  to  the  petition  ;  the  sus- 
taining of  the  demurrer  to  the  first  seven  defenses;  the  rendi- 
tion of  the  judgment,  and  awarding  interest  on  the  costs,  are 
severally  assigned  for  error.^  The  district  court  affirmed  the 
judgment  below,  and  to  reverse  these  judgments  the  present 
proceeding  is  prosecuted. 

Owen,  J.  1.  It  would  be  unprofitable  to  discuss  in  detail 
the  several  supposed  defenses  below,  for  they  nearly  all  as- 
sume the  vital  central  fact  that  Brophy  and  Potter  had  a  valid 
claim  against  the  bridge  company,  and  a  valid  lien  upon  the 
bridge  at  the  time  of  its  purchase  by  the  commissioners. 
These  supposed  defenses  mostly  proceed  upon  the  assumption 
that  whatever  liabiliiy  Bmmitt  aasunied  by  his  bond  was  col- 
lateral to  that  of  the  bridge  company,  and  over  that  the 
plaintiffs  had  fiiiled  to  invoke  ot  pursue  other  remedies  and 
securities  within  their  reach.    If  Emmitt,  by  his  bond,  be- 
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came  principal  and  primarily  liable  to  Bropbjand  Potter,  they 
bad  tbeir  election  of  remedies,  and  this  is  decision  against  him 
of  each  ground  of  defense.  In  other  words,  if  the  facts  alleged 
in  the  petition  constitute  a  cause  of  action  against  him,  they 
are  not  avoided  by  anything  alleged  in  the  answer.  From 
the- facts  apparent  upon  the  record,  including  the  recitals  of 
Bmmitt's  bond,  we  are  at  liberty  to  infer  that  he  was,  practi- 
cally, the  bridge  company.  That  the  other  stockholders  were 
such  simply  to  vitalize  the  corporation,  their  interest  in 
which  was  but  nominal. 

In  his  first  defense  Emmitt  avers  that :  ''  In  the  month  of 
May,  A.  D.  1868,  an  act  of  the  General  Assembly  of  the  State 
of  Ohio  was  duly  passed,  became  a  law,  went  into  immediate 
effect  and  continued  in  force  until  the  year  A.  D.  1880;  which 
act  authorized  the  said  plaintiffs  and  empowered  them  to  levy 
upon  and  sell  said  bridge  on  execution  issued  upon  thet  judg- 
ment recited  in  their  petition  in  this  case,  and  by  virtue  of 
said  act  said  plaintiffs  did  cause  execution  to  be  issued  upon 
said  judgment,  and  levied  the  same  upon  said  bridge^  which  levy 
was  eubsisting  and  in  full  force  at  the  time  said  bridge  company  sold 
and  transferred  said  bridge  to  the  commissioners  of  Pike  county, 
Who  purchased  the  same  regardless  of  said  levy,  and  immedi- 
ately caused  said  bridge  to  be  used  by  the  traveling  public 
without  the  payment  of  tolls,  and  cau:!ed  the  same  to  be  and 
remain  thenceforth  in  every  respect  a  frep  bridge.'' 

This  averment  is  abundantly  justified  by  the  act  referred  to 
(65  Ohio  L.  136).  The  plaintiffs  had,  by  their  levy,  acquired  a 
lien  upon  the  bridge.  By  the  express  conditions  of  the  bond, 
Emmitt  agreed  to  *'  pay  off  and  liquidate  all  claims  and  de- 
mands, liens,  and  debts,  whether  in  judgment  or  otherwise, 
existing  against  said  bridge,^^ 

Jhese  facts  are  strongly  suggestive  that  it  entered  into  the 
contemplation  of  the  parties  to  this  bond  at  the  time  of  itsexe- 
cution,  that  this  particular  lien  of  the  plaintiffs  upon  the 
bridge  was  to  be  discharged  by  Emmitt.  Its  existence  was 
known  to  them,  and  they  seem  to  have  left  nothing  to  con- 
jecture. Indeed,  if  Brophy  and  Potter  had  been  expressly 
named  as  the  lien-holders,  it  is  difficult  to  see  how  this  would 
have  added  to  the  definiteness  of  the  bond  or  inade  more  cer- 
tain the  intention  of  the  parties. 
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This  seems  to  be  a  conclusive  answer  to  the  suggestion  that 
there  is  a  want  of  pririty  between  the  immediate  parties  to 
the  bond  and  the  plaintiffs,  which  is  chiefly  relied  upon  by 
Bmmitt  as  a  defense.  It  is  settled,  in  this  state,  that  an 
agreement  made  on  a  valid  consideration  by  one  person  with 
another,  to  pay  money  to  a  third,  can  be  enforced  by  the  latter 
in  his  own  name.  Cruwhaugh  v.  Krugler.  8  Ohio  St.  549; 
Bagaley  y.  WaterSy  7  Ohio  St.  367;  Trimble  v,  Strother,  26  Ohio 
St.  381 ;  Thompson  v.  Thompson,  4  Ohio  St.  833.  Nor  need  he 
be  named  especially  as  the  person  to  whom  the  money  is  to 
be  paid.     Coster  v.  Mayor,  43  N.  Y.  411. 

The  law  regards  that  as  certain  which  points  to  the  sources 
of  authentication  or  identification,  a  principle  which  applies 
with  special  force  to  this  bond. 

The,  proposition  that  the  rule  invoked  against  Emmitt,  is 
confined  in  its  operation  to  simple  arid  unseahd  contracts,  is 
not  well  founded.  Cosier  v.  Mayor,  48  N.  Y.  411 ;  McDowell  v. 
Laer,  85  Wis.  171;  Rogers  v.  Oosnell,  51  Mo.  466.  The  plea  of 
the  statute  of  limitations  is  equally  untenable.  The  action 
was  properly  prosecuted  upon  the  written  instrument  which 
evidenced  Emmitt's liability.  In  his  ''fifth  defense," Emmitt 
avers  that,  long  prior  to  the  filing  of  the  plaintifis'  peti- 
tion hereit),  he  contended  that  he  was  not  bound  to  pay 
t  h  judgment,  utterly  refused  to  pay  it,  and  '^  rescinded  said 
alleged  promise."  A  rescission  of  the  contract  sued  upon  by 
the  parties  to  it  prior  to  the  plaintifis  asFenting  to  it;  would 
have  been  a  good  defense.  Trimble  v.  Slrother,  26  Ohio  St.  878 ; 
Brewer  v.  Mauer,  88  Ohio  St.  564;  Crouell  v.  Hospital  of  St.  Bar- 
nabas, 27  N.  J.  Eq.  650.  But  the  rescission  contemplated  by 
this  principle  is  one  by  the  parties,  whereas  the  avernxent  of 
Emmitt  is  that  he  refused  to  pay  the  judgment  and  he  re^ 
scinded  the  promise.  It  was  not  in  bis  power  to  do  this.  The 
term  **  rescinded,"  as  he  employs  it,  is  convertible  with  "  re- 
pudiated." It  was  as  easy  for  him  to  repudiate,  as  singly  to 
rescind  his  promise. 

The  plaintiffs'  electipn  to  proceed  upon  the  bond  is  denied. 
Their  action  was  such  election.  What  effect  this  election  may 
have  had  upon  their  claim  against  the  bridge  company,  or 
against'the  bridge,  is  not  before  us  for  determination. 
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The  defendant  farther  relies  upon  the  failure  of  the  plain- 
tiffs to  assert  their  rights  within  a  reasonable  time,  and  allow- 
ing nine  years  to  elapse  before  uling  their  petition.  The 
duty  of  the  plaintiffs  to  sue  was  co  more  urgent  than  that  of 
Emmitt  to  pay.  Wherein  he  was  more  prejudiced  by  their 
withholding  their  action  than  they  were  by  his  withholding 
their  money,  is  not  apparent.  There  having  been  no  change 
in  the  status,  either  of  the  parties  or  the  contract,  the  statute 
of  limitations  furnished  the  only  legal  test  of  promptness  in 
asserting  their  rights  under  the  bond.  In  the  action  of  the 
court  upon  the  demurrer,  there  was  no  error. 

2.  The  plaintiff  in  error  assigns  as  error  the  action  of  the 
court  below,  in  awarding  the  defendants  in  error  interests  on 
their  costs  in  their  original  judgment 

A  broad  diversity  of  opinion  and  practice  has,  for  many 
years,  obtained  with  the  lawyers  and  courts  of  the  state  con- 
cerning the  right  to  tax  and  collect  interest  on  cost  bills.  The 
question  has  not  heretofore  been  determined  by  this  court,  and 
its  importance  would  seem  to  justify  a  careful  consideration  of 
the  course  of  legislation  concerning  it. 

''  An  act  to  regulate  the  taxation  and  collection  of  costs,'* 
passed  March  9,  1835  (35  Ohio  L.  51,  and  Swan's  Stot.  of  1841, 
404),  provided : 

Section  one,  for  taxing  and  entering  of  record  separately 
the  costs  of  the  parties. 

Section  two  provided  that:  "On  the  rendition  of  judg- 
inent,  in  any  cause,  the  costs  of  the  party  recovering,  together 
with  his  debt  or  damages,  thaU  be  carried  into  his  judgment" 

Section  three  provided  for  indorsing  on  the  execution  for 
the  judgment  the  amount  of  the  costs  of  the  party  condemned, 
and  for  their  collection  by  the  officer,  in  the  same  manner  and 
at  the  same  time  in  which  the  judgment  mentioned  in  the 
execution  is  collected. 

Section  four  provided  that:  "When  the  party  recovering 
neglects  to  sue  out  execution  immediately,  or  after  such  execu- 
tion has  been  returned  without  satisfaction  of  costs,  the  clerk 
may,  for  his  own.  benefit,  or  shall  at  the  instance  of  any  person 
entitled  to  fees  in  the  bill  of  costs,  taxed  against  either  party, 
and  by  order  of  the  court,  issue  against  the  party  indebted 
to  such  clerk  or  other  person,  for  such  fees,  whether  plaintiff 
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or  defendant,  an  execution  to  compel  the  party  to  pay  hU 
own  costs,  in  the  following  form,  to  wit ; 

"  State  of  Ohio, county,  ss :    To  the  sheriff  of  the 

County  of ,  greeting:    Whereas,  in  a  certain  action  of 

,  lately  prosecuted  in  our  court  of  common  pleas,  *  *  * 

wherein was  plaintiff,  and was  defendant,  the 

•costs  of  said were  taxed  at dollars  and 

cents:  You  are  therefore  commanded,  that,  of  the  goods  and 
chattels,  and  for  want  thereof,  of  the  lands  and  tenements  of 

the  said in  your  bailiwick,  you  cause  to  be  made  the 

costs  aforesaid,  w^th  interest  thereon,  from  the day  of 

A.  D. ,  [the  date  of  thejudgmerU]^  until  paid,  and 

costs  that  uiay  accrue.    *    *    *    Witness,  etc:" 

Section  six  provides  for  the  collection  of  costs  adjudged 
Against  either  party  on  continuances^  amendments,  or  under 
any  special  rule,  at  any  time  after  judgment  or  order  of  court 
awarding  such  costs,  by  process  the  same  i*^  ^-^rm  as  to 
interest  as  that  prescribed  in  section  four. 

The  only  provision  for  interest  upon  costs  in  the  above 
enactments  is  to  be  found  in  the  form  of  process  therein  pre- 
scribed. The  Iknguage  of  these  enactments  has  substantially 
remained  to  the  present  time  unaffected  by  express  modifica- 
tion or  repeal.  "  An  act  to  regulate  the  fees  of  clerks  of  the 
courts  of  common  pleas  "  was  passed  May  1,  1852  (50  Ohio 
L.  218;  Swan's  Stat,  of  1&54,  410),  section  twelve  of  which 
provided  that:  "No  interest  shall  be  taxed  or  collected  on 
the  cost  bill  of  any  suit  or  proceeding  hud  in  any  of  the 
courts  of  this  state:" 

In  consequence,  no  doubt,  of  this  provision,  we  find  that  in  the 
form  of  process  provided  by  the  act  of  1835,  eupra^  as  it  ap- 
pears in  Swan's  revision  of  1854, 423-4,  wherever  words  regard- 
ing interest  on  costs  occur  they  are  in  Ualica  (a  familiar  mode 
cf  indicating  that  the  matter  so  italicized  was  obsolete  or 
ctherwise  affected  by  other  legislation). 

*^  An  act  to  regulate  the  fees  of  clerks  of  the  courts  of  com- 
mon pleas,  passed  May  1,  1854  (52  Ohio  L.  117 ;  1  S.  &  C.  628), 
expressly  repealed  the  act  which  provided  against  interest  on 
costs  bills,  and  since  that  time  there  has  been  no  express  pro- 
hibition of  such  interest ;  while  the  form  of  process  prescribed 
by  th'^  act  of  1835,  as  wc  have  already  suggested,  has  remained 
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unaffected  by  express  modification  or  repeal  (1  S.  A  C.  644 ; 
Bev.  Stat.  §§  1321-8) ;  but  in  each  succeeding  revision  of  the 
statutes  since  that  of  1854,  whenever  in  these  forms  worda 
regarding  interest  on  costs  are  used  they  have,  with  uniform 
constancy,  reappeared  in  ilalica,  and  hence  subject  to  the  sus- 
picion of  being  under  the  disability  either  of  modification, 
suspension  or  repeal.  In  reality  they  are  unaffected  by  either. 
The  worst  fate  that  has  befallen  them  is  that  during  the  life 
of  the  enactment  against  interest  on  cost  bills— just  two 
years — their  legal  effect  and  operation  were  suspended.  These 
prescribed  forms  are,  in  effect,  a  direct  provision.  They  pre- 
scribe  the  command  of  the  writ  which  the  officer  is  bound  to 
execute  according  to  its  terms;  that  is,  that  he  cause  to  be 
miide  of  the  property  of  the  party  liable  therefor,  the  costs 
with  interest  thereon  from  the  date  of  the  judgment  until 
paid.  If  it  be  contended  that  the  provisions  above  cited  do 
not  reach  the  present  case,  they  are  certainly  an  index  to  the 
policy  of  the  state,  a  Ad  aid  us  in  construing  the  general  legis- 
lation of  the  state  regarding  interest. 

We  have  already  seen  tliat :  *'  On  the  rendition  of  a  judg- 
ment in  any  cause,  the  costs  of  the  party  reco^ring,  together 
with- his  debt  or  damages,  sAo/I  be  carried  into  hie  judgmenL" 
Bev.  Stat.  §  1319. 

''An  act  fixing  the  rate  of  interest,"  passed  January  12, 
1824  (Swan's  Stat,  of  1841,  465),  provided  that :  ''  All  creditors 
shall  be  entitled  to  recover  interest  ^ic  *  :|c  on  all  judgments 
obtained  from  the  date  thereof." 

This  act  was  in  force  at  the  time  of  the  rendition  of  the 
original  judgment,  and  remained  in  force  until  May  4, 1869, 
when  it  was  repealed  by  ^'  at)  act  to  amend  an  act  fixing  the 
rate  of  interest,"  which  provides  that:  "  Upon  ail  judgments, 
decrees,  and  orders  of  any  judicial  tribunal  for  the  payment 
of  money  arising  out  of  any  contract  made,  or.other  transac- 
tion occurring  alter  the  passage  of  this  act,  the  creditor  shall 
be  entitled  to  interet>t  at  six  per  centum  per  annum,  and  no 
more."  (66  Ohio  L.  91).  This  provision  has  since  remained 
unaffected.    (Rev.  Sut.  §  3181). 

It  seems  clear  to  us,  l)Owever,  that  section  3182  of  the  Re- 
vised Statutes,  which  has  the  Ibrce  of  a  re-enactment,  as  of 
January  1,  188C,  is  decisive  of  the  particular  question  l)efore 
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MB  in  the  cade.  Xt  provides  that:  '*  All  creditors  shall  be 
^entitled  to  collect  and  receive  interest  *  *  * 

upon  all  judgments,  decrees,  and  orders  of  courts  heretofore 
rendered,  precisely  as  if  this  chapter  had  not  passed."  The  gen- 
eral question  of  the  right  of  a  party  to  recover  interest  upon 
tXNsts  ta^ed  and  adjudged  in  his  favor,  has  been  the  subject  of 
judicial  consideration  in  several  of  the  states;  but  as  the  de- 
cisions of  the  courts  are  as  various  as  the  caprice  of  legislation 
in  their  respective  states,  and  are  chiefly  controlled  by  such 
legislation,  the  light  they  afford  us  is  at  best  but  feeble. 

It  is  clear  that  at  the  common  law,  and  in  the  absence  of  legis- 
lation, interest  is  not  recoverable  upon  C06>ts,  unless  they  are 
4u;tually  paid  by  him  in  whose  favor  they  are  taxed,  when  his 
right  to  it  depends  upon  the  general  legislation  affecting  inr 
terest.  It  is  argued  that  payment  of  costs  by  the  party  entitled 
to  recover  them,  creates  a  debt  in  his  favor,  and  that  the  gen- 
>eral  legislation  upon  the  subject  entitles  him  to  interest  upon 
the  demand  so  created.  Whoever  may  be  equitably  entitled 
to  the  costs,  when  collected,  his  legal  title  to  and  right  to  re- 
•cover  the  unpaid  costs  is  clear.  (Abbey  v.  FtsA,  23  Ohio  St.  413.) 
And  as  by  force  of  section  1319  oi  the  Revised  Statutes,  eupra^ 
his  costs  are  "  carried  into  his  judgment ;"  and  as  he  is  liable  at 
any  time,  after  failure  to  sue  out  process  for  his  costs,  or  the 
return  thereof  unsatisfied,  to  respond,  upon  the  order  of  court, 
to  a  writ  issued  for  the  benefit  of  those  entitled  to  them  for  the 
costs  adjudged  in  his  favor,  with  interest  thereon,  it  is  difficult  to 
see  why  his  right  to  interest  should  depend  upon  his  actual 
payment  of  such  costs.  14  Viner's  Abridgment,  467 ;  Butler  v. 
Burk,  6  Salk.  623  ;  Rogers  v.  Bums,  27  Peiin.  628;  Klock  v.  Rob- 
inson, 22  Wend.  167 ;  Denning's  Appeal,  34  Com.  204;  McCaus- 
land  V.  Bea,  9  S.  &  R.  388;  'Hainer  v.  Hightoood,  26  Miss.  96 ; 
Oatewood  v.  Palmer,  10  Humph.  466;  Graham  v.  Newton,  12 
Ohio  210. 

The  forms  of  process  prescribed  for  the  collection  of  cbsts, 
the  fact  that  but  for  two  years  in  the  history  of  the  state  has 
the  right  to  interest  on  costs  been  the  subject  of  unfriendly 
legiHlution,  the  plainly  declared  policy  of  the  state,  a  liberal 
rhd  rational  construction,  in  the  light  of  such  policy,  of  our 
legislation  concerning  interest,  lead  us  to  the  conclusion  that, 
where  a  party  or  other  person  is  entitled  to  costs  in  any  judi- 
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eial  proceeding,  which  have  been  adjudged,  ordered  to  be  paid 
or  for  the  collection  of  which  execution  is  authorized,  he  is- 
entitled  to  interest  thereon  from  the  date  of  the  judgment  or 
order,  or  from  the  time  when  execution  is  first  authorized. 
This  does  not  apply  to  incraased  costs  or  other  cpsts  not  ad- 
judged or  ordered,  or  for  which  execution  is  not  authorized.  la 
the  action  of  the  court  below  there  was  no  error. 
[To  appear  in  S9  Ohio  St.]  JudgmerU  affirmed. 


psacncs— Hsw  matter  appltivo  to  on  ohlt  of  bevbbal  co> 

DXFXVBAHTS-ACTIOH  OM  fllTATVTOBT  LIABIUTT  OF  STOCK- 
HOLDBB-LIXITaTIOV. 

{Ohio  Supreme  Omrt  Oommisnon.    May  1,  ISSb.^ 

Hawkins  v.  Furnace  Co.  et.  al. 

1.  Where  to  a  petition  againnt  several  defendants  an  amendment  is  filed 

setting  out  new  matter  intended  as  another  and  different  cause  of 
action  against  one  only  of  the  defendants,  and  such  «new  matter  is 
not  sufficient  to  oonstitute  a  cause  of  action,  there  is  no  misjoinder 
of  causes  of  action  but  such  amendment  should  be  disregarded  or 
striclcen  out  as  irrelevant. 

2.  An  action  by  a  creditor  of  a  manufacturing  company  organised  under 

the  act  of  May  1, 1852,  to  enforce  the  individual  liability  of  the  stoclc- 
holders.  is  an  action  upon  a  liability  created  by  statute  named  in  sec- 
tion 14  of  the  code  (S.  A  C.  SiS  ^  498.  Rev.  Stats.),  and  must  be 
brought  within  six  years  after  the  cause  of  action  accrues. 

Error  to  the  District  Court  of  Jackson  County. 

In  September,  1873,  Hawkins  brought  suit  against  the  Iron 
Valley  Furnace  Company  and  its  surviving  stockholders,  and 
the  administratrix  of  a  deceased  stockholder. 

The  petition  set  forth  the  due  organization  of  the  companj 
in  the  year  1858,  its  indebtedness  to  the  plaintiff,  and  averred 
that  the  plaintiff  did  not  know  the  amount  of  stock  sub- 
scribed and  owned  by  each  of  the  defendants,  *' excepting 
that  the  defendant,  Newton  Brailey,  was  the  owner  of  seven 
shares  of  $100  each."  It  further  averred  that  in  the  course  of 
its  business  the  company  became  largely  involved  in  debt 
and  became  insolvent  in  the  year  1860.  And  that  afterwards, 
inthe  year  1865,  the  said  Brailey  and  all  the  other  stockholders, 
Conveyed  their  stock  to  William  McGhee  (the  stockholder 
since  deceased),  in  cons^ideration  that  he  would  save  them 
harmless  against  the  debts  of  the  company.  The  prayer  was 
for  an  account  of  the  indebtedness  due  plaintiff  and  for  dis- 
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oovery  of  the  amount  of  the  capital  stock  Bubscribed,  paid  up 
and  owned  by  the  defendants  severally,  and  that  the  admin- 
istratriz  of  said  deceased  stockholder  be  required  to  pay  the 
amount  due  plaintiff,  or  that  the  stockholders  be  required  to 
contribute  ratably  sufficient  to  pay  the  same,  and  for  other 
relief. 

It  does  not  appear  that  there  were  at  the  commencement 
of  the  action  creditors  of  the  company  other  than  the 
plaintiff. 

The  indebtedness  of  tUe  company  to  the  plaintiff  is  upon 
eleven  prcSmissory  notes,  made  by  it  to  sundry  persons  and  by 
them  transferred,  and  which  are  all  set  out  by  copy.  The 
earliest  matured  in  March,  1859,  the  latest  in  September,  1860. 

An  amendment  intended  to  be  taken  as  inserted  in  the 
body  of  the  petition  was  filed  in  1877.     It  reads  : 

''  And  the  Faid  plaintiff  further  saith  that,  after  said  cor- 
poration became  involved  as  aforesaid,  the  said  corporation 
made  a  lease  or  pretended  lease  of  said  furnace  property,  and 
delivered  $40,000  of  perFonal  to  the  said  William  McGhee  and 
William  Radcliff:  paid  McGhee,  a  member  of  said  corpora- 
tion, as  .the;  stock  in  name  of  James  McGhee,  a  son  of  said 
William  McGhee,  was,  in  fact,  the  stock  of  said  William 
McGhee  ;  and  that  the  lease  was  made  on  or  about  the  month 
of  February,  A.  D.  1861 ;  and  that  said  parties  ran  said  fur- 
nace and  made  a  large  amount  of  money,  but  failed  to  apply 
the  same  to  ray  the  debts  of  said  corporation,  and  that  about 
the  year  A.  D.  1864,  the  .^stockholders  sued  said  William 
McGhee,  said  Radcliff  being  out  of  said  business,  claiming 
that  the  money  so  made,  was  the  money  of  said  corporation, 
and  liable  for  the  payment  of  the  debts  of  the  same ;  aYid 
that  such  proceedings  were  had  in  said  case,  that  the  same' 
was  compromised  by  and  between  said  parties,  whereby  all  of 
the  real  estate  of  said  corporation  was  vested  in  said  William 
McGhee,  as  well  as  said  sum  of  840,000  of  personal  prop- 
erty; and  all  profits  made  with  which  said  William 
McGhee  was  to  pjiy  off  the  debts  of  said  corporation;  and  in 
eonsideration  thereof,  the  said  William  McGhee  gave  the 
other  stockholders  o^  said  corporation  said  agreement  of 
indemnity  against  the  debts  of  said  corporation.  Yet,  said 
William  McGhee  did  not  pay  said  corporation  debts,  but  kept, 
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and  his  estate  still  keeps  unapplied  for  that  purpose,  the  said 
sum  of  $40,000  of  personal  property  so  received :  and  said 
profits  which  said  William  McGhee  took  and  received  as 
a  fund  with  which  to  pay  the  debts  of  said  corporation; 
that  said  William  McGhee,  in  his  life-time,  did  not  out  of  said 
funds  pay  the  debts  above  stated,  but  claimed,  or  pretended 
to  claim  said  large  sum  of  $40,000,  and  said  profits  amount- 
ing (o  a  still  larger  sum,  as  his  own  private  property,  and  that 
the  same  was  not  liable  for  the  payment  of  said  debts ;  and 
that  neither  said  creditor  nor  said  plaintiff  had  a  knowledge 
of  said  arrangement  or  agreement  between  said  stockholders 
whereby  said  William  McGhee  received  said  personal  and 
real  estate  in  trust  to  pay  said  debts,  and  save  the  other  par- 
ties harmless  from  all  liability  to  pay  the  same.  And  the 
plaintiff  avers  that  he  has  in  equity  a  right  to  be  subrogated 
to  the  rights  of  said  parties  so  indemnified  by  the  said  Wm. 
McGhee  against  said  debts  of  said  incorporation. 

*'  And  paid  personal  property,  so  delivered  to  said  William 
McGhee,  remained  in  the  hands  of  said  William  McGhee, 
untjxhausted  in  the  payment  of  the  debts  of  said  corporation, 
at  the  time  of  his  decease;  and  now  remains  in  the  hands  of 
the  said  Electa  McGhee,  his  administratrix,  unexhausted,  and, 
in  equity,  bound  to  be  applied  to  the  payment  of  said  claims 
above  named." 

To  the  petition  as  amended  the  defendants,  James  McGhee 
and  the  administratrix,  severally  filed  demurrers,  alleging 
defect  of  parties,  misjoinder  of  actions,  limitations  of  six  and 
seven  years,  and  no  cause  of  action. 

In  thorcommon  pleas  the  demurrers  were  sustained. 

On  ^Je^^igeal,  the  district  court  sustained  the  demurrers  and 
dismissedithe  action. 

The  object  of  the  present  proceeding  is  to  reverse  the  judg- 
ment of  the  district  court. 

W.  W.  Johiison^  Simeon  Nash  and  SamH  A,  iVas&,  attorneys 
for  plaintiff  in  error. 

W.  A,  HiUchins  &  0,  F.  Moore,  attorneys  for  defendants  in  error. 

Martin,  J.  The  original  petition  was  intended  to  enforce 
the  iridividual  liability  of  the  stockholders. 

The  representative  of  the  only  deceased  stockholder,  and  all 
the  surviving  stockholders,  are  defendants,  and  relief  is  asked 
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itgainst  them  all.  The  amendment  wiu  filed  about  four  years 
after  the  suit  was  brought,  and  seems  to  count  on  an  alleged 
agreement  of  MoGhee  to  indemnify  his  co-stockholders  against 
loss  on  account  of  the  corporate  indebtedness.  It  assumes  that 
the  plaintiff,  who  is  a  simple  contract  creditor  of  the  com- 
pany, had  a  right  to  appropriate  to  the  payment  of  his  claim 
the  corporation  property  which  had  passed  tO  McGhee  as  con- 
sideration for  that  agreement,  and  to  trace  its  avails  to  his 
estate.  It  is  nut  a  creditor's  bill.  It  shows  no  breach  of  the 
alleged  agreemetit.  None  that  would  be  available  to  the  direct 
parties  to  it. .  We  consi4er  it  an  attempt  to  inject  into  the 
petition  a  cause  of  action  against  one  only  of  the  defendants, 
which  could  not  be  properly  joined  with  the  action  against  the 
stockholders.  But  as  its  averments  do  not  constitute  a  cause 
of  action,  it  must  be  disregarded  here  as  irrelevant. 

We  proceed  to  consider  the  issues  raised  by  the  demurrers 
to  the  petibion.  Counsel  have  confined  the  discussion  to  those 
setting  up  limitations.  It  is  contended,  for  the  plaintiff,  that 
the  limitation  attaching  to  his  notes'as  against  the  company 
(fifteen  years)  is  applicable.  If  this  claim  be  correct,  the  ac- 
tion is  not  barred.  It  is  claimed,  on  the  part  of  the  stock- 
holders and  administratrix,  that  the  cause  of  action  is  either 
an  implied  promise  or  a  liability  created  by  statute,  and  falls 
wider  the  bar  of  six  years;  and  that  it  appears,  from  the  face 
of  the  petition,  that  the  action  accrued  in  t860,  when  the 
company  became  insolvent.  If  this<  position  be  sound,  the 
action  is  barred. 

We  are  first  to  determine  the  nature  of  the  plaintiff's  cause 
of  action. 

The  company  was  organized  in  1858,  under  the  provisions 
of  the  act  of  May  1,  1852,  and  its  amendments. 

The  seventy-eighth  section  reads : 

**  All  stockholders  *  *  ♦  *  shall  be  deemed 
andheld  liable  to  an  amount  equal  to  their  stock  subscribed, 
in  addition  to  said  stock,  for  the  purpose  of  securing  the  cred- 
itors of  such  company.- ' 

The  petition  seeks  to  enforce  the  obligation  imposed  by  this 
section. 

In  Wright  v.  McOormack,  17  Ohio  St.  86,  this  sectipn  receivecj 
a  construction  which  has  been  followed  and  approved'.     It  is 
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there  held  that:  ''The  liability  thus  impoBed  upon  stock- 
holders is  not  a  primary  resource  or  fund  for  the  payment  of 
the  debts  of  the  corporation.  It  is  collateral,  and  conditional 
to  the  principal  obligation  which  rests  upon  the  corporation, 
and  to  be  resorted  to  by  the  creditors  only  in  case  of  the  in- 
solvency of  the  corporation,  or  when  payment  cannot  be  en- 
forced against  it  by  the  ordinary  process.  It  is  a  security 
provided  bylaw  for  the  exclusive  benefit  of  creditors,  over 
which  the  corporation  authorities  can  have  no  control." 

To  repeat  what  is  here  said  or  inferred.  The  liability  of  the 
stockholder  is  to  pay  the  debt  of  the  corporation — not  his  own 
debt.  His  obligation  is  distinct^  and  dehors  that  of  the  com- 
pany. Being  a  mere  collateral  security  or  promise,  it  must 
have  a  fixed  limitation.  Wc  cannot  accede  to  the  proposition 
that  the  limitation  is  shifting  and  diverse,  corresponding 
identically  to  the  unexpired  periods  of  limitation  on  the  cor- 
poration debts.  If  the  statute  had  made  the  liability  primary 
and  direct,  thus  binding  the  stockholders  to  the  very  terms  of 
the  corporation  debt,  a  suit  to  enforce  the  liability  would  be 
virtually  against  him  as  original  debtor,  and  upon  the  debt 
and  its  proper  limitation  would  apph'.  But,  as  has  already 
been  stated,  no  such  liability  is  imposed.  On  the  contrary,  as 
we  have  seen,  the  provision  is  secondary,  and  in  the  nature 
of,  if  not  purely  a  suretyship,  clearly  definable,  and  not  at  al4 
coincident  with  the  principal  obligation. 

Whether  a  judgment  creditor  only  can,  in  analogy  to  a 
creditor's  bill  maintain  the  action,  is  a  question  that  has  not 
been  argued  before  us,  and  upon  which  we  express  no  opinion. 
The  theory  of  the  petition  is  that  when  the  company  is  insol- 
vent and  the  d^bt  is  due,  the  af'tion  accrues.  This  theory  is 
the  more  favorable  one  for  plaintiff  in  considering  the  demur- 
rer, and  we  adopt  it.  His  cause  of  action  arose  when  the  com- 
pany became  insolvent.  He  has  his  action  in  virtue  of  the 
statute.  Without  the  statute  there  is  no  right  of  action.  Is 
this  statute  liability  within  the  six  years  limitation  either  as 
a  liability  created  by  statute  or  an  implied  promise  7 

The  action  is  governed  by  the  limitation  act  of  1852  (S.&C. 
948).    One  of  its  provisiens  is  this : 

**  Within  six  years  an  action  upon  a  contract  not  in  writ- 
ing, express  or  implied. 
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An  action  upon  a  liability  created  by  statute  other  than 
a  forfeiture  or  penalty." 

We  think  the  action  falls  within  this  limitation,  and  is 
properly  of  the  class  described  in  the  latter  clause.  It  also 
embraces  the  elements  of  an  implied  contract. 

The  terms  "  forfeiture  and  penalty,"  though  generally  re- 
garded as  synonyms,  are  not  such  in  this  provision.  The 
statute  was  prepared  with  care  and  skill,  and  repetitions  are 
avoided.  The  terms  are  used  in  contrast,  and  effect  must  be 
given,  if  possible,  to  each.  A  penalty  in  its  original  and  legal 
sense  means.a  penal  punishment.  Crabb's  Tech.  Diet.  Web- 
ster's Diet. 

Like  corporal  punishment,  it  is  inflicted  by  or  in  right 
of  the  public,  and  a  recavery  inures  in  whole  or  in  part  to 
the  public.  A  forfeiture  is  more  comprehensive  in  its  signifi- 
cation, yet  it  generally  accruos  to  individuals,  and  may  well 
be  so  limited  in  a  statute  requiring  strict  construction.  By 
the  employment  of  both  terms  all  penalties  and  all  forfeitures 
are  excluded.  Whereas,  if  either  alone  had  been  used,  the 
clause  would  have  been  open  to  a  construction  that  would  let 
in  the  other.  The  clause  thus  restricted  is  of  rare  application, 
and  we  think  further  restriction  by  construction  is  inadmissi- 
ble. We  therefore  interpret  the  phrase  "  a  liability  created  by 
statute,"  to  mean  a  liability  which  would  not  exist  but  for  the 
statute.  The  stockholder,  it  is  true,  may  be  said  to  impliedly 
assume  statute  burdens  previously  imposed  ;  and  if  the  parole 
promise  only  could  furnish  a  bar,  we  would  for  the  reasons 
stated  be  bound  to  apply  it. 

And  such  was  the  situation  in  Carroll  v.  Oreen^  92  U.  S.  500. 
That  case  was  as  follows :  The  Exchange  Bank  of  Columbia, 
S.  C,  failed  iix  1865,  and  thereupon  a  creditor's  bill  wns  ex- 
hibited to  enforce  an  individual  liability  of  the  stockholders 
under  a  charter  stipulation.  The  defense  was  a  limitation 
in  the  act  of  1712  applying  a  bar  of  four  years  to  an  implied 
assumpsit.  For  the  creditor  it  was  claimed  that  the  liability 
was  created  by  statute,  and  was  therefore  a  debt  by  specialty 
which  was  not  barred  by  any  act  of  that  state.  The  court  held 
that  the  stockholder  impliedly  assumed  the  individual  lia- 
bility imposed  by  the  charter  and  that  the  action  was  barred 
\n  four  years. 
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In  that  case  there  was  but  the  one. limitation.  In  this  cast 
we  find  a  promise  running  with  the  statute  liability.  Both 
are  barred  by  statute.  The  assumpsit  is  an  incident  to  the 
statute  liability.  But  the  inherent  and  superior  force  of  the 
statute  creates  the  obligation  without  regard  to  the  promise 
raised  by  implication. 

There  was  no  error,  therefore,  in  sustaining  the  de* 
murrer. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


BAMAOIS  BXOOVBBABLB  FOB  FAILVBB  TO  DBLITBB  TBLBOEAX. 
{Texas  Churl  of  Appeals.    March  5, 1884.) 

Telegraph  Company  «.  Connelly. 
Where  A  telAfcmphed  B  if  the  latter  d'^irec)  a  pollution  to  oome  by  firal 
train,  and  the  company  fuile«l  to  deliver  the  telegram,  Md,  fi  could 
only  recover  to  the  anionnt  of  time  Inat  In  froing'to  and  returning 
from  tliA  place  where  the  position  was  to  be  had,  and  reasonable 
expenses  of  such  trip. 

Appeal  from  Harris  County. 

Willson,  J.  This  is  a  suit  brought  by  the  appellee,  E.  G. 
Connelly,  plaintiff,  against  the  appellant,  the  Western  Union 
Telegraph  Company,  defendant,  for  damages  for  the  failure  on 
the  p  irt  of  defentlant  to  deliver  to  plaintiff  the  following  tele- 
graphic message  : 

"  The  Wedem  Union  Telegraph  Company^ 

"  MiLANo,  Texas,  April  10, 1883. 
"  To  E.  G.  Connelly,  Fifth  Ward,  Houston : 

''  If  you  want  a  place,  come  first  train.     Answer. 

*' J.  A.  Harris." 

The  plaintiff  being  out  of  employment,  and  having  had 
experience  as  a  railroad  clerk,  had  applied  to  J.  A.  Harris, 
station  master  of  the  Gulf,  Colorado  &  Santa  Fe  Railroad,  at 
Milano,  Texas,  for  employment,  and  Harris  having  a  vacant 
clerkship,  of  ^hich  the  salary  was  $75  per  month,  to  offer 
him,  delivered  the  above  message  to  the  defendant's  agent  at 
Milano,  Texas,  on  April  10,  1883,  to  be  transmitted  and 
delivered  to  plaintiff  at  Houston,  Texas.  The  message  was 
promptly  transmitted  to  Hou!?ton.  On  the  following  day, 
April  11,  Harris  instructed  defendant  not  to  deliver  the  mes- 
sage to  plaintiff,  if  it  had  not  already  been  delivered,  and 
defendant  accordingly,  not  having  delivered  it,  made  no  fur- 
ther effort  to  deliver  it  to  plaintiff.     Plaintiff,  hearing  of  the 
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nressage  about  April  filteentb,  went  to  Harris,  at  Miluno,  for 
the  position,  but  failed  to  get  it  as  Harris  had  already  given  it 
to  another  person,  as  plaintiff  had  not  come  on  the  first  or  sec- 
ond train  after  the  message  was  sent  to  Houston. 

6.  C.  FeltoD,  defendant's  agent  and  manager  at  Houston, 
testified  that  the  message,  on  its  arrival  at  Houston,  was  sent 
immediately  to  defendant's  branch  ofiBce,  at  the  Texas  &  New 
Orleans  Railroad  depot,  in  the  fifth  ward,  as  Connelly's  address 
in  the  city  directory  was  that  depot ;  that  neither  he,  nor,  as 
far  as  he  knew,  any  of  the  employes  of  defendant,  knew  Con- 
nelly's address;  that  when  the  message  arrived  at  the  branch 
office  it  was  found  that  Connelly  was  no  longer  staying  at  that 
depot. 

George  Gerkin  testified  that  an  employe  of  the  railroad 
told  a  boy  carrying  a  telegraphic  message  from  Harris  to  Con- 
nelly, about  April  tenth,  where  Connelly  lived. 

Plaintiff  testified  that  he  lived  about  125,  or  150  yards  from 
the  depot,  and  that  defendant  had  delivered  a  message  to  him 
there  before. 

Plaintiff's  amended  petition,  on  which  he  recovered  judg- 
ment, was  filed  July  20,  1883,  and  alleged  that  he  bad  been 
unable  to  obtain  employment  since  April  10,  1883,  and  that 
he  had  lost  the  wages  that  he  would  have  made  if  the  mes- 
sage had  been  promptly  delivered  to  him  by  defendant,  to 
wit:  $75  per  month  for  six  months,  aggregating  the  ^m  of 
$450,  and  prayed  for  damages  in  said  sum  and  costs  of  suit. 
.  The  defendant  answered,- specially  excepting  and  demurring 
to  i^aintiff's  petition  and  amended  petition,  that  the  dam- 
ages Bought  to  be  rccovereil  were  too  remote,  contingent  and 
unceitain,  and  by  general  denial,  and  st>ecially  pleading  that 
defendant  was  incompetent  to  fill  the  position  (iffered  him  by 
Harris,  and  could  not  have  held  it  if  he  had  obtained  it,  and 
that  the  defemlant  had  not  delivered  the  message  after  April 
11,  1883,  by  reason  of  the  instruction  received  on  said  day 
from  Harris,  as  above  stated. 

On  July  26,  1883,  the  ceae  waa  tried  by  the  court  without  a 
jury,  and  defendant's  exceptions  were  overruled,  !*nd  plaintiff 
recovered  judgment  against  defendant  for  $75,  wages  for  one 
month,  and  costs  of  suit.  Defendant  gave  notice  of  appeal  in 
open  court,  and  the  appeal  was  duly  perfected. 
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Eatertainiag  the  view  which  we  do  of  this  case,  we  do  not 
consider  it  essential  that  we  should  consider  and  determine 
but  a  single  proposition,  which  is  presented  by  the  fourth  and 
fifth  assignments  of  error,  which  are  as  follows : 

'*  4.  The  judgment  is  contrary  to  the  law  and  the  evidence, 
in  this:  that  the  damages  were  too  remote,  contingent  and 
uncertain  tor  plaintiff  to  recover." 

'^  5.  The  court  erred  in  overruling  defendant's  demurrers  to 
plaintiff's  petition  and  amended  petition,  wherein  defendant 
demurred  on  the  ground  that  the  damages  sought  to  be  re- 
covered by  plai  nti  ff  were  too  remote,  contingent  and  uncertain." 

This  suit  is  to  recover  damages  resulting  from  an  alleged 
breach  of  contract,  unaccompanied  by  fraud,  willful  wrong,  or 
gross  negligence.  In  such  a  case,  the  general  rule  as  to  the 
proper  measure  of  damage  is,  that  the  remuneration  to  the 
plaintiff  is  restricted  to  the  amount  of  injury  resulting  natu- 
rally and  proximately  as  immediate  consequences  of  the 
breach  complained  of.  Waco  Water  Co.  v.  Johnson  &  Oo.i  W.  A 
W.'s  Con.  Rep.,  §§  193-195 ;  Stresau  et  al,  v.  FiddU  k  al..  Id. 
§  848 ;  Hoeker  v.  Boedeker,  Id.  §  1034  ;  San  Antonio  Gas  Co.  v. 
Harder  &  Co,,  Id.  §  1125 ;  Austin  City  Water  Co.  v.  Capital  Ic^. 
Co.,  Id.  §  1134 ;  Western  UnionTelegraph  Co.  v.  Bertram  &  MoeOer, 
Id.  §  1152. 

Damages,  such  as  do  hot  directly  and  naturally  result  from 
the  breach  of  a  contract  and  are  not  reasonably  supposed  to 
have  existed  in  the  contemplation  of  the  parties  to  the  con- 
tract are  remote  and  consequential,  and  cannot  be  recovered. 
O.,  H.  &  S.  A.  Ry  V.  Marnden,  W.  &  W.'s  Con.  Rep.,  §  1001. 

In  the  case  of  the  WetUem  Union  Telegraph  Co.  v.  Wetting,  W. 
A  W.'sCon.  Rep.  §  801,  decided  by  this  court.  Presiding  Judge 
White,  in  delivering  the  opinion,  discusses  elaborately  the 
question  as  to  the  correct  measure  of  damages  in  actions 
against  telegraph  companies,  such  as  the  case  now  before  us, 
and  after  reviewing  the  leading  case  of  Hadley  v.  Baacendale,  9 
Excheq.  R.  341,  and  other  authorities,  adopts  as  the  true  rule 
the  one  laid  down  by  Scott  and  Jarnagan  in  their  work  on  the 
Law  of  Telegraphs,  §§406.  407,408,  and  notes,  and  supported 
by  Mr.  Red  field  in  his  work  on  railroads.  2  Red.  on  Railroads, 
3  ed.,  pp.  249,  260. 

The  rule  is,  substantially,  Tbbt  if  the  telegraph  company 
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fail  to  perform  it«  contract  by  transmitting  and  delivering, 
correctly  and  promptly,  a  dispatch  entrusted  to  it,  and  so  dis- 
appoints, misleads,  or  deceives  the  party  addressed,  that 
damages  are  suffered,  such  damages  will  be  measured  by  the 
extent  of  loss  and  injury  naturally  resulting  from  the  error, 
or  failure  to  deliver  the  dispatch.  The  company  must  make 
good  the  loss  resulting  directly  from  any  de/ault  on  its  part. 
This  rule  is  said  to  include  gains  prevented,  as  well  as  the 
losses  sustained,  provided  such  gaines  are  certain,  and  such  aa 
might  naturally  be  expected  to  follow  the  breach.  But  uncer- 
tain and  contingent  profits,  not  being  the  immediate  and  nec- 
essary result  of  the  breach  of  the  contract,  are  not  such  as  may 
be  fairly  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  the  contract,  and  are  to  be  ex- 
<^luded  in  estimating  the  damages. 

Now,  let  us  apply  this  rule  to  the  damages  claimed  and 
awarded  in  this  case,  and  ascertain  if  they  come  within  the 
spirit  and  fair  interpretation  of  the  same.  It  is  to  be  noted 
that  the  telegram  sent  by  Harris  to  appellee  is  of  an  indefinite 
<^haracter,  and  upon  its  face  does  not  indicate  that  it  waa 
about  a  matter  of  any  great  importance.  It  does  not  contain 
any  proposition  which,  if  accepted  by  appellee,  would  amount 
to  a  contract  binding  upon  Harris.  If  appellee  had  answered 
the  telegram  that  he  wanted  a  place,  and  would  goto  Milano 
on  the  first  train,  and  he  had  gone  on  the  first  train,  Harris 
would  not  have  been  under  any  legal  obligation  to  give  him 
a  place.  Suppose  appellee  had  received  the  telegram  and  had 
gone  to  Milano  on  the  first  train,  and  Harris  had  declined  to 
give  him  the  place,  or  had  declined  to  employ  him  at  S75  per 
month,  for  one  month,  or  for  any  definite  time,  could  appellee 
have  maintained  an  action  against  Harris,  to  compel  him  to 
enter  into  such  contract,  or  to  recover  damages  to  his  refusal 
to  do  so?  Clearly  not.  Harris  had  not  proposed  in  the  tele- 
gram to  give  appellee  any  particular  place,  for  any  definite 
time,  at  any  specified  price.  There  was  nothing  certain  about 
the  transaction ;  the  whole  matter  was  in  fieri  and  contingent, 
depending  upon  whether  or  not,  upon  the  meeting  of  the  par- 
ties, they  could,  and  did  agree  upon  the  terms  of  a  contract. 
That  they  did  not  meet  in  time  to  make  the  contract  was 
doubtless  owing  to  the  failure  of  appellant  to  deliver  the  tele- 
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gram  sent  by  Harris,  promptly;  that  the  contract  would 
have  been' entered  into  had  the  parties  met  in  time,  and  that 
by  said  contract  appellee  would  have  secured  employment 
for  the  period  of  one  month  or  more,  at  $75  per  month,  ia 
altogether  problematic  and  uncertain.  How,  then,  can  it  be 
contended  that  he  is  entitled  to  recover  of  appellant  an  alleged 
loss  of  gain,  which  gain  might  never  have  been  realized,  even 
if  the  telegram  had  been  promptly  delivered  to  him.  In  our 
judgment  such  speculative  damages  are  entirely  too  uncertain, 
conjectural,  contingent  and  remote,  to  be  considered. 

A  very  similar  case,  in  principal,  to 'this  one,  was  the  case 
of  Kinghome  v.  The  Montreal  Telegraph  Company,  decided  by  the 
Court  of  Queen's  Bench,  Upper  Canada,  and  reported  in  Allen's 
Telegraph  Cases,  p.  98.  In  that  case,  the  telegram  sent  was: 
"Will  give  you  eighty  cents  for  rye."  The  answer  sent  was^ 
"  Do  accept  your  offer;  ship  to-morrow  fifteen  or  twenty  hun- 
dred." The  action  was  for  negligence  in  not  transYnitting  the 
latter  message.  It  was  held  that  no  damage  for  the  loss  of  the 
sale  of  the  rye  could  be  recovered,  because  even  if  the  telegram 
had  been  duly  transmitted  and  delivered,  there  would  have 
been  no  complete  contract  binding  the  purchaser  to  take  any 
particular  quantity  of  rye,  and  that  parol  evidence,  to  show 
that  the  purchaser  would  have  taken  a  certain  quantity,  was 
immaterial.  The  doctrine  of  this  case  we  believe  to  be  sound, 
and  well  supported  by  both  reason  and  authority.  See  also 
Baldwin  v.  U.  S.  Co.,  Allen's  Telegrraph  Cases,  p.  GIS:  also  re- 
ported in  54  Barb.  (N.  Y.)  505,  and  Abbott's  Prac.  Rep.  (N.  S.) 
405. 

We  think  the  principle  decided  in  that  case  is  the  same 
which  is  involved  in  this  case,  and  we  therefore  hold  that  the 
damages  sought  to  be  recovered  in  this  action  are  not  such  as 
can  be  allowed. 

We  are  of  the  opinion  that  the  only  damages  which  appellee 
is  entitled  to  recover- in  this  action  are  the  reasonable  value 
of  time  lost  by  him  in  going  to  and  returning  fr<»m  Milano, 
and  the  rensonable  expenses  of  that  trip.  This,  we  think, 
would  be  the  proper  m*»apure  of  damages  for  this  case. 

We  think  both  the  fourth  and  fifth  assignment  of  error  well 
taken,  and  because  the  trial  court  erred  in  holding  the  con- 
trary, the  judgment  is  reversed  and  the  cause  remanded. 
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DDOsxTnre  xovxr  nr  othsb  faxtt's  vamb-^ht. 

{3iiekiffan  JSh^freme  Ckmrt.    March  6, 1884.) 

Davis  v.  Lbnawbb  Co.  Sav.  Bank. 

There  Is  no  principle  of  law  which  makes  the  depositing  of  mon^ 
In  another  person's  name  an  irrevocable  gift  to  that  person ;  and 
where  a  man,  by  agreement  with  the  bank,  deposited  .his  ftinds  in 
his  wife's  name,  subject  to  his  order,  and  npon  the  wife's^death  the 
bank  reftises  to  pay  to  him,  he  may  in  a  snit  for  the  same  sh6w  title 
to  himself,  and  all  the  circnmstanoes  connected  with  the  histoiy  of 
the  deposit,  and  the  wife's  statement  in  derogation  of  her  interest* 
are  admissible  in  evidence. 

In  erery  action  at  law  npon  a  contract,  the  contest  mnst  be  between  the 
two  alleged  contracting  parties ;  and  if  the  rent  raft  andlreach  are 
made  ont,  the  prevailing  party  mnst  have  Judgment.  There  is  no  need 
for  the  estate  of  the  wife  to  be  represented  in  this  suit. 

Cakpbbll,  J.  Davis  sued  the  defendant  bank  for  a  balance 
on  deposit,  and  the  suit  was  defended,  on  the  ground  that  the 
money  belonged  to  his  deceased  wife.  He  recovered  judg- 
ment, and  defendant  brings  error. 

The  facts  on  which  the  controversy  turned  were  substan- 
tially these:  In  1872  plaintiff  desired  to  open  an  account  on 
his  own  behalf,  and  on  appl3'ing  to  the  bank  was  told  he  had 
already  one  account  in  his  nkme^  and  therefore,  by  their 
usages,  could  not  open  another.  The  account  already  opened 
was  for  money  belonging  to  his  mother,  deposited  in  his  name 
for  convenience.  It  was  suggested  to  him  that  he  might  de- 
posit his  own  money  in  an  account  kept  in  the  name  of  his 
wife,  subject  to  his  own  draft,  and  the  account  was  so  opened, 
and  added  to  from  time  to  time  unlil  it  left  a  balance  of  11,900 
statiding,  when  his  wife  died  in  1882.  After  her  death,  the 
bank  refused  to  recognize  his  right  to  the  money,  and  he 
brought  this  puit  to  recover  it. 

A  number  of  minor  questions  were  raised  concerning  the 
introduction  of  testimony  and  upon  Fome  other  rulings,  but|, 
in  our  opinion,  they  become  unimportant.  If  it  was  proper 
for  plaintiff  to  show  title  in  himsf^lf  to  the  money  in  question, 
we  can  see  no  reason  why  he  could  not  show  all  the  circum- 
stances connected  with  the  origin  and  history  of  the  deposit, 
and  his  wife's  statements  in  derogation  of  her  interest.  And  in 
like  manner,  if  this  theory  was  made  out,  we  can  see  no  reason 
for  considering  the  rulingson  any  but  the  main  question,  upon 
which  they  all  really  turn.^  The  argument  was  full,  and  cov- 
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ered  a  great  deal  of  ground,  but,  in  our  view,  the  merits  of  the 
suit  lie  within  a  very  narrow  compass.  The  contract  of  a  de- 
positor with  his  bankers  does  not  differ  in  any  material  way 
from  any  other  contract,  whereby  one  person  becomes  bound 
to  take  charge  of  and  repay  another's  funds.  As  between 
banker  and  depositor,  there  can  be  no  doubt  that  the  bank 
will  be  protected  in  paying  out  money  in  such  way  and  on 
such  terms  as  the  depositor  has  authorized.  And,  on  the 
other  hand,  where  a  contract  is  not  in  writing,  it  is  equally 
dear  that  its  real  character  and  terms  may  be  made  out  by 
testimony,  and  that  the  contracting  party  can  lawfully  control 
his  own  funds  until  he  has  disposed  of  them,  and  that  it  can 
make  no  difference  in  what  name  the  account  is  kept,  if  it  is 
undeiistood  to  be  his  account,  and  has  not  been  put  beyond  his 
control  by  some  act  which  he  capnot  revoke. 

In  the  present  case  the  testimony  does  not  tend  to  show 
that  the  bank  ever  contracted  with  anybody  but  plaintiff,  or 
received  fundu  on  this  account  which  were  not  his  funds.  The 
case  he  made  out,  and  which  the  jury  must  have  found 
true,  WIS  that,  while  depj^iited  in  his  wife's  name,  it  was  not 
intended  to  be  for  her  benefit,  or  to  be  beyond  the  husband's 
right  to  withdraw.  Any  idea  of  a  gift  to  her  was  clearly 
negatived.  Her  name  was  only  another  form  for  his  name, 
and  so  agreed.  The  bank-book  is  no  contract  and  is  only  one 
of  the  means  of  indicating  the  state  of  the  funds.  Whatever 
presumptions  may  arise  from  it,  and  whatever  protection  may 
be  given  to  acts  innocently  done  on  that  presumption,  it  can- 
not exclude  explanatory  evidence.  The  contract  was  made 
with  plaintiff,  and  with  no  one  el?e,  and  the  bank  is  answer- 
able to  him  to  fulfill  tliat  contract. 

There  is  no  principle  of  law  which  makes  the  mere  placing 
of  money  or  property  in  another's  name  an  irrevocable  gift  to 
that  p:jrson.  Bat  this  arrang'^ment  falls  short  of  even  this, 
because  in  law  it  was  merely  a  contract  between  two  persons 
that  one  should  open  an  account  in  the  name  of  a  third  per- 
son, the  original  depositor  having  a  reserved  right  to  draw 
the  sums  credited.  At  common  law  no  oiie  could  sue  on  an 
express  contract,  except  the  parties  to  it.  Under  the  equitable 
action  for  money  had  and  received,  a  beneficiary  may  some- 
times sue,  but  this  can  only  be  where  the  parties  have  given 
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kim  Buoh  a  right  as  transfers  the  fund  to  his  control.  The 
money  belongingto  one  person  cannot  cease  to  belong  to  him. 
until  he  does  some  act  to  dispose  of  it.  The  cases  heretofore 
4etermined  in  this  court  are  stronger  cases  than  the  present  in 
favor  of  plaintiff's  rights.  See  BurtneU  v.  Fir^  Nat.  Bank  of 
Cbrtitma,  38  Mich.  630,  and  Detroit  Savings  Bank  v.  Burrows^  84 
Mich.  153.  In  the  former  case,  the  bank  bad  no  dealings  what- 
ever with  the  plaintiff,  but  held  his  money  deposited  by  an 
agent  in  his  own  nanoe.  In  the  latter  it  was  understood  that 
the  wife,  in  whose  name  the  money  was  deposited,  was  to 
draw  all  the  checks,'  but  they  were  to  be  payable  to  the  bus- 
band's  order,  which  made  the  case  more  analogous  to  the 
present.  In  both  the  question  was  treated  as  one  of  fact.  The 
decision's  referred  to  in  the  opinions  in  those  cases,  as  well  as 
in  the  arguments,  sustain  that  doctrine. 

The  suggestion  that  the  estate  of  Mrs.  Davis  is  not  repre- 
sented in  the  cause  has  no  force.  In  every  action  at  law  upon 
a  contract  the  contest  must  be  between  the  two  alleged  con- 
tracting parties,  and  if  the  contract  and  its  breach  are  made 
out,  the  prevailing  party  must  have  judgment.  The  case  is, 
in  our  opinion,  a  very  plain  one. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


BOOK  NOTICES. 


Ameriata  Deoiiioni.  Vol.  62.  A.L.  Bancroft  A  Co.,  San  Francisco,  Gsl.  1884. 
This  volume  embraces  the  decisions  reported  in  vols.  21  and 
22  Vermont  Reports  (1849),  vols.  6  and  6  Grattan's  Virginia 
Reports  (1849-60),  vol.  2  Pinney's  Wisconsin  Reports  (1847- 
49),  vol.  1  Chandler's  Wisconsin  Reports  (1847-49),  vols.  17 
and  18  Alabama  Reports  (1849-50),  vols.  10  and  11  Ar- 
kansas Reports  (1850),  vol.  1  California  Reports  (18&0), 
vol.  20  Connecticut  Reports  (1850),  vol.  3  Florida  Reports 
(1850)  vols.  8  and  9  Georgia  Reports  (1850),  vols.  11  and 
12  Illinois  Reports  (1850),  vol.  2  Indiana  Reports  (1850), 
vol.  2  Greene's  Iowa  Reports  (1850),  vols.  10  and  11  B.  Mon- 
roe's Kentucky  Reports  (1861),  vol.  5  Louisiana  Annual  Fe- 
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ports  (18S0),  voU.  31  and  32  Maine  Reports  (1850),  vol.  9  GiU's 
Maryland  Reports  (1850),  and  vols.  6  and  6'Cushing's  Massa- 
chusetts Reports  (1850). 

The  new  volume  contains  864  pages,  with  index.  It  is 
hardly  necessary  to  say  anything  about  the  value  of  these 
reports.    They  are  fully  appreciated  by  the  legal  profession.  . 


WMt  GoMt  W&pmtu^  teued  in  weekly  parte,  oontoining  all  the  deelsloii% 
as  fi»i  as  filed,  of  the  following  ooarte :  United  Statea  ClrcaU  and 
Dlstiiot  Goarta  orXSalifomia,  Oolorado,  Nevaila,  and  Oregon  and  the 
Supreme  Goarta  of  Ariaona.  California,  Oolorado,  Idaho,  Montana, 
Nevada,  New  Mexico,  Oregon,  Utah,  Waahlngton  and  Wyoming; 
alao  legal  eaeaya  and  editorial  notea.  Editors :  John  Norton  Pooie- 
roy,  LL.D.,  CarterP.  Pomeroy.  Vol.  I.,  January,  February,  1884.  San 
Franoleoo:  A.  L.  Bancroft  A  Company,  law  book  publiabera,  book- 
■ellere  and  atatlonera,  1884.  Price  |8J50  per  volume. 

The  scope  of  this  work  is  sufficiently  set  forth  in  the  title 
ahoye  given.  The  first  numher  appeared  in  January  last,  and 
we  have  before  us,  neatly  bound,  with  index  and  table  ci 
cases,  a  book  of  over  850  pages.  The  enterprise  of  the  pub- 
lishers and  the  ability  with  which  the  editors  have  done  their 
work,  are  commendable  and  deserve  well  of  the  profession. 
This  series  of  reports  will  not  only  be  valuable  to  the  profes- 
sion on  the  Pacific  coast,  but  to  lawyers  throughout  the  United 
States. 


We  have  also  received  Vol.  13  of  the  Reports  of  the  De- 
cisions of  the  Appellate  Courts  of  the  State  of  Illinois,  by  James 
B.  Bradwell,  containing  all  the  remaining  opinions  of  the  first 
district,  up  to  and  inbluding  a  portion  of  those  filed  on  the 
sixteenth  day  of  November,  1883,  and  all  the  remaining  opin- 
ions of  the  second  and  third  districts,  up  to  January  15,  1884, 
and  all  the  remaining  opinions  of  the  fourth  disrict  up  to  the 
fifteenth  of  February,  except  seven.  Chicago:  Chicago  Legal 
News  Co. 

This  volume  contains  728  pages,  with  a  complete  and  well 
arranged  index.  The  series  of  these  reports  are  recognised  as 
perfect  models  in  arranRcment  and  execution,  and  this  new 
volume  is  quite  up  to  those  previously  published  in  this  re- 
spect.   Price  13.60. 
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DIQEST  OF  CASES. 


Atenifttiv«l7  FlMdiag^i^lMCt  Gbm^tiMiikg  FraMdL-^Jik  mi  actl<m  to 
aannl  a  oontvgrmiioe  on  the  ground  of  ffmod;  when  the  iiMta  oonatitoting 
thefruid  an  not  elaarly  known  by  the  plaintiff,  the  eame  maybe  al^fged 
in  the  alternative.  In  aooh  action,  when  the  fraud  conaiBta  in  taking  a 
deed  in  the  name  of  a  married  woman,  and  in  giving  a  mortgage  to  the 
grantor  In  the  name  of  her  hosband,  he  being  the  person  who  oo.mmitted 
ihe  fraad,  tlie  wiffto  la  a  neoeMary  and  proper  party  whether  a^e  was  a 
fMPtteqM  erimimia  to  theirand  or  not.  Jgagswsseti  el.  al.  ▼.  MeJBMgkt  eC. 
oL    Utah  Sap.  Ct.,  Feb.  18, 1884.    2  West  Coast  Bep.  206. 


Cssussfslal  AgesflieB— JFVaiMiiitoiil  Bepr^amiatiion  IVyi^^Ak— The  bosl- 
aesB  sad  oflloe  of  oommerelat  agencies  are  so  well  know^  that  the  ooaii 
can  take  Judicial  notice  of  them,  and  where  a  person  furnishes  them  with 
information  as  to  his  own  oiroumstanoes  and  pewmlaty  responsibility, 
his  oioiive  in  so  doing  can  only  be  to  enable  them  to  commuicate.such 
information  to  persons  interested  in  obtaining  It;  and«  if  such  informa- 
tion be  false  and  deceives  persons  who  give  him  credit  thereupon,  lils 
llsbili^  to  a  person  defrauded  l^  it  is  tlie  same  as  if  lie  had  made  the 
Ihlse  representation  directly  to  the  party  injured. — QtmMee  Savrngt  Bank 
V.  Bar^ffe  Oampam^.    Mich.  Sup.  Ct.,  Deeember,  1888. 


Osipemtioa—  UhamthoriMed  Qmtraei  of  Em^pHaymait  nf  Atiomejf—Batir 
^leofieo  ^csyliiJicfl  of  iSSsrvtoM.— Where  a  person  is  employed  for  a  cor- 
poration by  one  assuming  to  act  in  its  behalf,  and  goes  on  and  renders 
services  with  the  knowledge  of  Its  officers  and  without  notice  that  the 
contract  is  not  recognised  as  valid,  it  will  be  held  to  have  sanctioned  and 
ratified  the  contract,  and  be  compelled  to  pay  for  the  services.  But  if  it 
acquires  no  knowledge  until  after  the  service  are  rendered,  it  will  not 
be  liable  merely  because  it  accepts  the  benefit  of  them.  Holmea  v.  Board 
of  Trade.    Mo.  Sup.  Ct.,  March  10, 1884. 


eeed  WiU— J^eee  o/  AUaekmetU  CTpoiw— The  "good  wiU"  connected 
with  any  trsde  or  occupation  is  a  valuable  right,  and  may  be  made  the 
subject  of  barter  and  sale.  If  unlawfully  taken  away  or  destroyed,  tlie 
law  will  award  compensation  to  the  injured  party.  Where  costomers 
who  resort  to  a  psrticular  locality  are  driven  therefrom  by  reason  of  an 
attachment  having  been  levied,  the  trade  loses  what  is  known  as  *<  good 
will,"  and  suffers  not  merely  a  loss  of  profits.— Ctar<y  v.  QumUaan,  Iowa 
Sup.  Ct.,  December,  1888. 


Jsriadietisa  ef  7sdersl  Court— l^siMfauy  of  Oauae  m  Staie  Cbure.— land- 
ing a  suit  in  a  state  court  for  the  partition  of  land,  a  court  of  the  United 
.states  having  concurrent  Jurisdiction  may  refuse  to  entertain  a  suit  be- 
tween the  same  parties  or  their  successors  by  purchase,  pendente  Uie^ 
when  tlie  issues  and  interests  involved  in  the  two  esses  are  the  same. 
JTorttfa  V.  Baidmku    U.  S.  C.  C.  D.  of  Gal.,  Feb.  4, 1884.     10  Fed.  Rep.  840. 
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Jmiidiotioa  of  Cirenit  Covrte— IFatVer  of  Jury— Action  at  Law—Wrii 
of  EtTTor— Limited  by  ^tute,—l.  The  circuit  courts  of  the  United  States 
have  no  Jarisdiotion  to  review  any  question  raised  by  a  bill  of  excep- 
tions in  an  action  at  law  in  a  district  court,  where  tiie  flMsts  have  been 
found  without  the  aid  uf  a  Jury,  since  there  is  no  warrant  in  the  statutes 
for  the  waiver  of  a  Jury  in  the  district  courts.  2.  Proceedings  in  equity 
in  the  district  courts  can  be  reviewed  in  the  circuit  courts  only  upon  ap^ 
pesl,  and  not  upon  writ  of  error.  If  a  writ  of  error  is  taken,  the  court? 
of  review  can  only  treat  the  case  as  an  action  at  law.  3.  Tiie  circuit 
court  has  no  jurisdiction  to  revise  Judgments  of  the  district  court  in  any 
other  way  than  tlie  statutes  prescrribe ;  and  no  arceement  of  the  parties- 
can  give  it  such  autliority.  I>oiy  v.  JewetL  U-  8.  C.  C.  N.  D.  of  N.  Y., 
Feb.  16, 1884.    19  Fed.  Rep.  337. 


Xasteraad  Servant— iV«ar/iflrence—Cba/ri&tt/ory  Negligenee-^Evidenee, — 

1.  In  an  action  to  recover  damage  for  inJiiricH  rrsulting  in  thedeatli  of 
a  bralcetnan,  it  appeared  that  tKere  was  no  witness  to  the  transaction ; 
heUlt  that  under  such  circumstances,  evidence  of  the  prior  habits  of  the 
deceased  as  to  care,  prudence  and  sobriety  is  ad inistdble  as  tending  to 
prove  that  he  wan  not  guilty  of  contributory  negligence,  Imt  wliere  there 
were  witnesses  who  saw  the  transaction,  such  evidence  is  not  admissible. 

2.  Evidence  of  the  usual  mode  of  coupling  and  uncoupling  care  at  the 
switch  where  the  deceased  was  injured,  is  not  admissible  as  tending  to 
prove  due  careen  liis  part ;  what  otheredid  or  were  in  tlie  habit  of  doing 
did  not  tend  to  prove  that  he  was  in  tlie  exercise  of  due  care,  for  snch  a 
course  may  have  \y^n  careless,  and  even  rccklens,  and  would  not  justify 
the  deceased  in  'Emitting  to  obnerve  them.  The  Cldcago,  etc..  It,  Co,  ▼• 
CLark.    Ul.  8up.  Ct.,  Nov.  20, 1883.'  18  Cent.  L.  J.  170. 


Praotiee— ^Stofttte  of  fh'aud—Demurrer  to  Oomplaini, — The  statute  of 
frauds  lias  changed  the  rble  of  evidence,  not  the  rule  of  pleading.  A 
plea  which  set  forth  a  contract  for  the  conveyance  of  real  estate  is  good 
on  denrur-rer,  though  it  does  |iot  aver  that  tl  e  contract  was  in  writing — 
it  not  appering  in  the  plea  t^at  |t  was  not  in  writing,  lueker,  ExWe  v. 
Edwards,  Col.  Sup.  Ct.  4  Col.  Law  Rep.  518. 


Seal  Sitate — Injury  to— Actionable  Wrong,— An  allegation  that  the  de- 
fendant knowingly  permitted  a  third  person  to  use  property  of  the  de- 
fendant in  a  manner  that  was  per  se  injurious  to  the  adjacent  land  of 
^  laintiif,  imputed  an  actionable  wrong  to  him.  Toffet  oL  v.  The  W,8,A 
0,T.Oo,    N.  J.  Sup.  Ct.,  Feb.  8, 1884.    7N.  J.  L.  J.79. 


Set  AdiuHotdM—Purehaaer  of  Land  Pendente  Lite— Corporation  Orgnm- 
ized  in  Another  State,— K  decree  settling  the  title  to  real  estate  is  conclu- 
sive, in  any  subsequent  litigation,  upon  all  parties,  privies  and  purchasers 
pendnUe  Ute;  snd  a  corporation  which  pnrcliases  from  its  president 
lands  which  are  in  litigation  in  a  suit  to  which  he  is  a  party,  is  notexon* 
erated  from  the  burden  of  this  rule  by  the  fact  that  it  is  organised  under 
the  laws  of  a  different  stote.  WhUeeide  v.  Haaleton,  IT.  a  &  C,  Jan.  28^ 
1884.    4  Sup.  Ct.  Rep.  1. 
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CUBBENT  TOPICS. 


THi  oivoxnrAn  uor. 


The  Omtral  Law  Journal  Bums  up  its  remarks  on  the  riot  in 
Cincinnati  in  the  following  words:  '*  No  one  who  has  any  re- 
spect for  his  name  will  attempt  to  defend  this  crime.  It  lacks 
any  elements  which  entitle  the  aggressors  to  palliation  or 
-excijise.  fiat  it  is  done  ;  and  now,  when  the  popular  excite^ 
ment  has  Bubsided,  we  can  well  consider  the  causes  thereof  and 
the  moral  it  teaches  us.  First.  It  will  be  a  great  argument  for 
those  who  are  opposed  to  the  jury  system,-  to  employ.  Second. 
It  shows  beyond  all  doubt,  that  the  populace  have  been  alive 
to  the  miscarriages  of  justice  which  have  lately  occurred. 
Third.  It  intensifies  th^  popular  aversion  to  criminal  law- 
yers. Fourth.  It  will  serve  as  an  efficient  warning  to  courts 
which  are  disposed  to  thrust  aiside  common  sense  in  their  ven- 
eration for  some  of  the  absurdities  of  the  old  law  of  criminal 
pleadidg.  Fifth.  It  will  render  the  ears  of  jurymen  less  sensi- 
tive to  the  pathetic  appeals  of  eloquent  advocates,  and  compel 
them  to  feel  that  their  cwn  lives  and  liberty  are  at  stake  as 
well  as  those  of  the  accused.  Sixth.  It  will  have  a  tendency 
to  intimidate  jurymen  to  convict  men  whose  guilt  may  be 
well  doubted.  Lastly.  It  will  hasten  a  reform  in  the  admin- 
istration of  justice  in  the  criminal  courts,  and  in  matters  of 
•crime  generally,  a  reform  which  we  have  contended  was  timely 
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and  necessary.  Sod  as  this  Cincinnati  riot  has  been;  much 
^  ohe  may  regret  the  loss  of  blood,  the  disturbance  to  public 
peace  and  safety,  the  senseless  and  aimless  destruction  of  pub- 
lic property,  the  moral  it  has  taught  will  be  a  very  instructive 
and  valuable  one.  The  French  revolution  and  jthe  reign  of 
terror  which  followed  its  inception,  were  looked  upon  at  the 
time  as  a  great  outrage  and  drawback  to  civilization ;  but 
calmly  viewed'  from  the  standpoint  of  to-day,  we  can  see  thai 
it  was  but  the  outburst  of  resistance  to  tyranny;  and  he  must 
be  a  strong  skeptic  who  fails  to  see  that  it  was  one  of  the  best 
things  that  has  ever  happened  upon  Continental  Europe.  So^ 
this  riot  may  seem  to  be  a  gross  outrage  to-day,  but  as  the 
cloud  of  smoke  which  hovers  over  the  mob  disappears,  the 
people  will  gradually  come  to  congratulate  themselves  that  it 
occurred." 


NOTES  OF  CASES. 


VBI0HB0B*S  SSBVICBS. 

In  in  re  estate  of  Oranlich,  Orj)hans  Ct.  Pa.,  14  Pittsburg  Leg^ 
J.  341,  it  is  held  that  where  a  neighbor  renders  services  to 
another,  greater  than  are. ordinarily  rendered,  but  makes  no-- 
demand  for  compensation  until  three  years  after  they  are 
terminated,  the  presumption  is  either  that  they  are  gratuitous 
or  have  been  paid.  The  court  cited  McOannelPs  Appeal^  97  Pa. 
St.  31,  in  which  it  was  held  that  '*  where  a  person  serves  in 
the  capacity  of  a  domestic  servant,  and  no  demand  for  pay- 
ment  of  wages  is  made  by  the  servant  for  a  considerable  pe- 
riod after  such  service  has  terminated,  the  inference  is  either 
that  the  wages  have  been  paid,  or  that  the  service  was  per- 
formed on  the  footing  that  no  payment  Was  to  be  made ; " 
and  say :  **  And  in  that  case,  although  but  two  years  had 
elapsed  before  demand  was  made,  and  there  was  an  express 
contract,  it  was  held  that  the  presumption  of  payment  was 
raised.  This  alternative  presumption  is  founded  upon  the 
fact  that  servant's  usages  are  usually  paid  at  stated 
periods,*and  upon^the  further  fact  that  a  servant  rarely  leavea 
the  aervice  of  an  employer  and  remains  away  for  any  length 
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of  time  without  a  settlement  or  demand  for  payment.  And 
whilst  the  reasons  in  support  of  the  presumption  in  cases  of 
ordinary  servants  may  not  apply  with  as  much  force  here, 
there  are  others  more  cogent  which  do.  The  services  of  ser- 
vants are,  as  a  rule,  not  gratuitous,  and  there  is  usually  an 
express  contract,  whilst  those  rendered  by  one  neighbor  for 
another  are  as  a  rule  gratuitous,  and  in  this  case  the  claim 
rests  alone  upon  an  implied  aspumpsit/'  The  court  further 
held  that  where  the  services  wore  rendered  under  the  expecta- 
tion of  a  legacy,  and  for  that  reason  no  demand  was  made,  it 
would  tend  to  show  that  the  services  were  rendered  gratui- 
tously, and  there  could  be  no  recovery,  citing  Thompson  v. 
SievcM,  71  Pa.  St.  162. 


POWEB  OF  LE0IBLAT1TBB  OVXB  COBPORATIOV. 
The  Supreme  Corurt  of  the  United  States  has  maintained 
^ery  emphatically  the  right  of  a  state  to  alter  a  contract  made 
in  the  charter  of  a  corporation,  if  the  charter  were  made  un- 
der a  constitution  which  reserved  to  the  state  the  right  to  alter 
or  repeal  charters  which  should  be  granted.  The  ease  of 
Spring  Valley  Water  Works  v.  Schottler,  4  Sup.  Ct.  Rep.  48,  Feb. 
4,  1894.  The  constitution  of  California,  adopted  in  1849,  pro- 
vided that  private  corporations  might  be  formed  under  gen- 
eral laws,  but  that  such  laws  might  be  altered  or  repealed  from 
time  to  time.  In  1858  an  act  was  passed  allowing  the  organi- 
sation of  water  companies  as  private  corporations,  and  requir- 
ing them  to  furnish  water  to  the  public  at  reasonable  rates, 
which  should  be  iBxed  by  a  board  composed  of  two  members 
appointed  by  the  city  and  two  members  appointed  by  the 
company.  Under  this  statute  the  Spring  Valley  Water 
Works  Company  was  organized  to  supply  water  to  the  city  of 
San  Francisco.  Reservoirs  were  built  among  the  hills  and 
filled  with  rain  water,  which  was  conducted  in  pipes  to  the 
city.  In  1879  a  new  constitution  was  adopted  by  the  people 
of  the  state,  providing  that  thereafter  the  water  rates  should 
be  fixed  by  the  board  of  supervisors  of  the  city  and  county 
alone.  The  court  held  that  the  company's  franchise  was  sub- 
ject to  alteration  according  to  the  right  rc-servedin  the  consti- 
tution. Waite,  C.  J.,  said  :  "  The  constitution  put  this  res- 
ervation into  every  charter,  and  consequently  the  company 
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was  subject  from  the  moment  of  its  creation  to  the  legislative 
power  of  alteration,  and,  if  deemed  expedient,  of  absolute  ex- 
-  tinguishment  as  a  corporate  body/' 

This  is  certainly  an  extreme  case  and  leaves  the  corpora- 
tions little  chance  to  escape  from  the  control  of  the  legisla- 
ture. It  seems  almost  to  go  so  for  as  to  permit  the  state  to  ac- 
cept a  valuable  consideration,  and  to  refuse  the  promised 
equivalent ;  but  the  chief  justice  expressly  disclaims  any  such 
intention.  He  says :  '^  The  question  here  is  not  between  the 
buyer  and  seller  as  to  prices,  but  between  the  state  and  one  of 
its  corporations  as  to  what  corporate  privileges  have  been 
granted."  Fielb,  J.,  dissented.  He  said :  '*  It  seems  to  me 
that  this  goes  beyond  all  former  adjudications  in  sanctioning 
legislation  impairing-  the  obligation  of  contracts.  It  declares, 
in  effect,  that  whenever  a  corporation  is  created  with  the  res- 
ervation that  the  legislature  may  alter  or  repeal  its  charter, 
or  under  a  law  or  constitution  which  imposes  such  reserva- 
tion of  power,  no  contract  can  be  made  between  it  and  the 
state  which  shall  bind  the  state  any  longer  than  she  may 
choose  to  be  bound;  that  she  may  provide  that  certain  rights 
shall  be  secured  or  that  certain  payments  shall  be  made  in 
cpnsideration  of  work  to  be  performed  or  capital  to  be  ad- 
vanced to  a  corporation  to  be  created  under  her  laws;  and 
when  the  work  is  done  and  the  capital  advanced,  she  may  le- 
gally and  constitutionally  repudiate  her  pledgee." 


COVBTITUTIOVALITT  07  THX  TVKLVX  LAWS. 
In  the  matter  of  Jasper  Yarbonmgh  at  the  present  term,  the  U. 
8.  Supreme  Court  has  sustained  the  validity  of  the  acts  of  con- 
gress known  as  the  Kuklux  Statutes,  sections  5508  and  5520of 
the  Revised  Statutes.  The  first  is  directed  against  persons 
who  conspire  to  injure,  oppress,  threaten  or  intimidate  any 
person  in  the  free  exercise  or  enjoyment  of  any  right  or  privi- 
lege secured  to  him  by  the  constitution  or  laws  of  the  United 
States,  and  the  second  provides  for  the  punishment  of  persons 
who  conspire  to  prevent  by  force,  intimidation  or  threat,  any 
citizen  lawfully  entitled  to  vote,  from  giving  his  support  in  a 
lawful  manner  toward  the  election  of  any  duly  qualifi«>d  per- 
son as  an  elector  for  president  or  vice  president  of  the  United 
States,  or  as  a  member  of  congress. 
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The  court  held  that  the  Congress  of  the  United  States  has 
the  power  to  make  such  Jaws  as  are  required  to  protect  the 
oitixen  in  the  free,  pure  and  safe  exercise  of  his  right  of  vot- 
ing, notwithstanding  there  is  no  expren  grant  of  such  power 
in  the  constitution ;  that  electors  for  members  of  congress  do 
not  owe  their  right  to  vote  to  the  state  law  in  any  sense  which 
makes  the  exercise  of  the  right  to  depend  exclusively  on  the 
law  of  the  state,  and  lastly  that  the  iBfteenth  amendment,  by 
its  limitation  on  the  power  of  the  states  in  the  exercise  of 
their  right  to  prescribe  the  qualifications  of  voters  in  their 
own  elections,  and  by  its  limitation  of  the  power  of  the 
United  States  over  that  subject,  clearly  shows  that  the  right 
of  suffrage  was  considered  to  be  of  supreme  importance  to  the 
national  government,  and  was  not  intended  to  be  left  within 
the  exclusive  control  of  the  states. 


MAUoiovs  FBosscimov  zv  cnrxL  cAsn. 

In  an  article  on  ''  Malicious  Prosecution  of  Civil  Cases,"  18 
Cent.  L.  J.  242,  it  is  said  that  it  is  fully  settled  that  a  malicious 
prosecution  without  probable  cause  of  civil  proceedings, ''  in- 
volving arrest,  attachment,  or  other  interference  with  person  or 
property,  or  which  is  the  cause  of  any  special  grievance  or 
injury,  will,  according  to  the  general  current  of  authority,  give 
a  right  of  action ; "  that  the  authorities  are  divided  upon  the 
question  "  whether  a  civil  suit  prosecuted  maliciously  and 
without  probable  cause,  where  there  is  no  seizure  of  defend- 
ant's body  or  goods,  will  be  a  sufficient  ground  for  an  action.'' 
The  writer  contends  that  the  affirmative  of  this  question  is 
the  true  doctrine.  In  support  of  this  position  are  the  follow- 
ing citations :  MeCardk  v.  McGinley,  86  Ind.  538 ;  Woods  v. 
FmneU,  18  Bush.  628;  2  Cooley's  Blackstone  116,  notes ;  21  Am. 
Law  Reg.  369 ;  57  Ind  360 ;  42  Vt.  209,  s.  c. ;  1  Am.  R.  316 ;  11 
Conn.  582 ;  11  Kan.  554 ;  Taney  Cir.  Ct.  244 ;  10  B.  Mon.  17 ;  2 
Chitty  Eng.  Ecd.  346;  Staunford  P.  C.  172;  1  Inst.  562;  Co. 
Litt.  161,  A.  That  there  must  be  both  malice  and  wimt  of 
probable  cause  :  29  Ga.  64 ;  34  Id.SSB;  15  Grat.  318;  2  W.  Va. 
S42 ;  62  Me.  321 ;  12  Am.  Dec.  265,  note,  are  cited,  and  as  to  the 
measure  of  damages,  3  South erland  on  Damages,  701,  and  18 
Bush.  628. 
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CITT  COuBULL  UCJEJI81H0  8CBXBT  VOX  CQASI!Df0. 

In  Burfttrd  v.  Grand  Rapids,  S.  C.  Mich.,  18  N.  W.  Rep.  571 
f  he  Common  Council  of  Grand  Rapids,  having  licensed  a  street 
for  coasting,  it  was  held  that  no  action  would  lie  against  the 
city  by  reason  of  an  accident  resulting  from  sach  use  of  the 
street  under  municipal  sanction.  The  ccmrt,  Coolst,  J., 
said. 

'^  The  wrong  attributed  to  tlie  city  is  that,  through  its  com- 
mon council,  it  gave  permission  for  the  use  of  Fountain  street 
for  the  umusemeot  of  coasting,  This  permission  was  given 
in  assumed  exercise  of  the  legislative  power  conferred  upon 
the  city  to  control  the  use  of  the  street^,  and  the  action  raises 
the  question  whether  a  jnunicipal corporation  can  be  liable  as 
for  a  tort,  for  injurious  consequences  resulting  from  an  exer- 
cise of  its  legislative  authority.  Legislative  power,  whether 
held  by  the  law-making  authority  of  the  state  or  by  munici- 
pal bodies,  is,  in  its  nature,  governmental  and  discretionary, 
and  it  is  conceded  by  counsel  for  the  plaintiff  that,  as  a  gen- 
eral rule,  a  right  of  action  as  for  a  tort  will  notarise  from  any 
exercise  of  discretion  in  respect  to  it.  This  general  rule  has 
been  several  times  acted  upon  in  this  state.  Gale  v.  Kalamazoo^ 
23  Mich.  344;  S.  C.  9  Amer.  Rep.  80;  Pontiac  v.  Carter,  32 
Mich.  164;  DetroU  v.  Bechman,  34  Mich.  126;  S.  C.  22  Amer. 
Rep.  507;  Lansing  v.  Toolan,  37  Mich.  152 ;  Toolan  v.  Lansing, 
38  Mich.  315. 

''  Counsel  for  the  plaintiff  contends  that  the  common  coun- 
cil, by  the  permission  it  gave  for  the  use  of  Fountain  street 
for  coasting,  licensed  a  nuisance  in  a  public  highway,  and  that 
the  city  is  responsible  precisely  as  it  would  be  if  the  nuisance 
had  been  caused  under  its  command  and  by  its  agents.  SchultM 
v.  Milwaukee,  49  Wis!  255 ;  [S.  C.  5.  N.  W.  Rep.  342 ;  ]S.  C.  36 
Amer.  Rep.  779,  is  supposed  to  support  this  view;  as  it  does 
also,  very  strongly.  Mayor,  etc.,  v.  Marriott,  9  Md.  160.  If  it 
were  unquestionable  that  coasting  upon  a  public  highway  was 
always  a  nuisance,  there  would  be  much  plausibility  in  this 
contetiiion,  and  perhaps  it  should  be  accepted  as  sound.  But 
in  Hutchinson  v.  Concord,  41  Vt.  271,  and  again  in  Faulkner  v. 
Aurora,  85  Ind.  130;  S.  C.  44  Amer.  Rep.  1,  it  was  taken  for 
granted  that  coasting  u[)on  a  public  way,  when  not  expressly 
prohibited  by  law,  might  be  entirely  innocent;  and  we  do 
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not  see  how  the  contrary  could  well  be  held.  It  has  been  de- 
cided in  several  cases  that  a  municipal  corporation,  charged  by 
statute  with  the  duty  of  keeping  the  public  ways  in  repair, 
cannot  be  held  charged  with  the  conseqences  of  coasting  upon 
its  roads,  on  the  ground  of  this  use  of  them  consituting  a 
defect.  Shepherd  v  Chelsea,  4^  Allen  113;  Pierce  v.  New  Bed- 
ford, 129  ^Lass.  5U;  S.  C.  37  Amer.  Rep.  387;  Huichiiison  v. 
Ooneord,  41  Vt.  271 ;  Fatdkner  v.  Aurora,  85  Ind.  130 ;  S.  C . 
44  Amer.  Rep.  1 ;  Ray  v.  Mancheaier,  46  N.  H.  59. 

"  These  cases  are  not  questioned  or  criticised  by  counsel  for 
the  plaintiff.  But  coasting  does  not  necessarily  interfere  with 
the  customary  use  of  the  street,  and  might  be  indulged  in 
with  no  serious  inconveqience  to  any  one,  not  only  in  many 
places  in  the  country  towns,  but  even  within  the  limits  of 
incorporated  cities  and  villages.  We  are  accustomed  to  make 
our  public  ways  four  rods  in  width,  but  it  is  not  expected  that 
the  whole  four  rods  will  be  occupied  for  travel,  and  it  is  pos- 
sible to  make  use  of  parts  of  ihe  public  highways  without 
encroaching  at  all  upon  the  portions  kept  in  repair  and  used 
for  passage.  It  is  also  true,  throughout  the  interior  and  west- 
ern states,  if  not  in  those  bordering  on  the  Atlantic,  that  in 
laying  out  towns  streets  are  dedicated  to  the  public  which  there 
may  for  many  years  be  no  occasion  to  improve  for  travel,  and 
they  become  for  some  time  mere  open  spaces  for  the  sports 
and  recreations  of  those  who  may  see  fit  to  make  use  of  them. 
It  could  not  be  seriously  contended  that  for  the  municipal 
authorities  to  permif  coasting  upon  such  astreet  would  be  to 
license  a  public  nuisance.  On  the  contrary,  as  the  sport 
itself  is  healthful,  and  exhilarating,  it  seems  eminently 
proper,  if  the  street  is  not  put  to  other  public  use,  that  this 
diversion  be  allowed,  if  not  expressly  sanctioned.  The  sport 
itself  is  not  entirely  foreign  to  the  purposes  for  which  public 
ways  are  established;  for  the  use  of  these  ways  for  pleasure 
riding  is  perfectly  legitimate,  and  coasting  is  only  pleasure 
riding  in  a  series  of  short  trips  repeated  over  the  same  road, 
not  differing  essentially  from  the  riding  in  sleighs  of  which 
flo  much  is  seen  on  some  of  the  streets  of  northern  cities,  when 
suitable  weather  and  proper  condition  of  roads  invite  to  this 
enjoyment." 
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BiesTS  nr  miDSBOBorao  watzb. 
In  an  article  on  "  Rights  in  Undergix»und  Water,"  in  the  Law 
Times  (Liondon),  the  case  of  Ballard  v.  Tomlinson  is  said  to  pre- 
sent a  different  view  of  the  law  from  that  laid  down  by  some 
of  the  authorities.  In  that  case,  a  well  on  the  plaintiff's 
premises,  some  300  feet  deep,  of  which  plaintiff  and  his  pirede- 
oessors  had  had  the  use  since  1849,  became  polluted  in  conse- 
quence of  a  similar  well  on  the  defendant's  premises,  ninety 
yards  distant,  both  wells  drawing  their  water  from  a  common 
source,  in  the  chalk  strata  below  the  London  clay.  The  water 
in  plaintiff's  well  was  in  consequence  rendered  unfit  for  the 
purposes  of  his  business  as  a  brewer,  and  on  these  grounds  he 
sought  to  restrain  the  pollution  of  defendant's  well.  On  the 
ground  that  the  draining  of  a  well  by  the  construction  of  a 
deeper  well  on  neighboring  property,  is  damnum  absque  injuriay 
an  injunction  was  refused.  Wormersley  y.  Churchy  17  L.  J.  Rep. 
N.  S.  190,  is  cited  in  the  article  as  opposed  to  the  doctrine 
of  the  principal  case.  In  Warmersley  v.  Churcn^  Lord 
Romilly  granted  an  injunction  to  restrain  the  pollution  of  the 
plaintiff's  well  by  the  deepening  of  defendant's  cesspool  in  the 
immediate  neighborhood.  See  also  llodgkinson  v.  Ennor^  4  B. 
&  8.  229. 


ORIQINAL  ARTICLES. 

PSBIXPTOBT  CHALLSHennr  CAFETAL  CASES. 

The  bill  to  amend  section  7272  Revised  Statutes,  passed  by 
the  house  last  week  and  now  pending  in  the  senate,  provider 
that  persons  indicted  for  capital  offenses, and  who  plead  "not 
guilty,"  shall  be  entitled  to  challenge  peremptorily  six  jurors, 
and  the  prosecuting  attorney  may  peremptorily  challenge 
four. 

The  change  is  a  very  great  one  from  the  existing  law,  which 
provides  for  twenty-three  peremptory  challenges  for  the  de- 
fendant and  two  for  the  state. 

This  law  has  been  in  force  since  1831  (29  Ohio  L.  98, 
156),  and  has  not  been  materially  changed  since  that  time 
(66  Ohio  L.  806,  807). 
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The  original  section  providihg  for  peremptory  challenges 
for  the  defendant  was :  ^*  That  every  person  indicted  for  toy 
offense,  the  punishment  whereof  is  capital,  and  who  has 
pleaded  not  guilty,  shall  be  admitted  to  challenge  twenty* 
three  of  the  jurors  peremptorily"  (29  Ohio  L.  156,  §9). 
The  provision  for  peremptory  challenges  for  the  state  was : 
**That  every  prosecuting  attorney,  and  every  defendant  upon 
trial  of  an  indictment,  may  challenge,  peremptorily,  two  of 
the  panel"  (29  Ohio  L.  98). 

It  was  contended,  in  Fimts  v.  State,  8  Ohio  St.  105,  that  the 
right  of  peremptory  challenge  in  a  capital  case  could  not  be 
Exercised  by' the  state,  since  the  statute  provided  that  *'each 
prosecuting  attorney  and  defendant  shall  have  the  liberty  of 
challenging  jurors,  for  eause^  the  validity  of  which  the  court 
shaU  try"  (29  Ohio  L.  156,  §11).  But  the  court  hdd  that 
this  last  act  did  not^take  away  the  right  of  peremptory  chal- 
lenge by  the  prosecuting  attorney,  applicable  to  all  cases  con- 
ferred by  the  preceding  section,  and  that  the  provisions  of  the 
act  giving  the  defendant  twenty-three  peremptory  challengea 
superseded  the  act  giving  him  two  peremptory  challenges,  so 
£ar  as  capital  cases  were  concerned.  Independent  of  the  author- 
ity dted,  the  present  statute  has  left  no  roopa  for  doubt  by 
providing:  *'The  prosecuting  attorney  may  peremptorily 
challenge  two  of  the  panel,  and  he  and  the  defendant  may 
ehallenge  jurors  for  cause"  (Rev.  Stats.  §  7274). 

Why  so  great  a  proportion  of  peremptory  challenges  waa 
given  the  defendant  over  those  given  the  state  is  not  eapy  to 
see,  and  in  view  pf  the  present  system  of  ci|iminal  law  there 
seems  no  reason  why  a  defendant  indicted  for  murder  should 
be  accorded  any  greater  opportunity  for  securing  an  acquittal 
than  the  state  has  for  convicting  him. 

When  to  the  exercise  of  this  right  is  added  that  of  challenge 
for  cause,  it  is  admitted  that  the  state  stands  at  a  disadvan- 
tage in  the  matter  of  impanelling  juries  in  trials  for.  capital 
offenses. 

The  amount  of  time  consumed  in  getting  juries  is  often 
greater  than  that  occupied  in  the  tri|il  of  the  prisoners.  The 
delay  is  always  fatal  to  the  state  in  blocking  the  docket  of  the 
court,  increasing  the  expenses  of  the  trial,  and  effacing  from 
the  memory  of  witnesses  the  principal  facts.    In  this  country 
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weeks  and  even  months  are  consumed  in  the  trial  of  priponers 
undtT  indictment  for  murder.  Over  half  of  that  time  is 
usually  taken  up  in  impanelling  juries.  In  England  and  on 
the  continent,  trials  for  capital  offenses  rarely  exceed  several 
days.  As  for  the  result,  it  is  Si^id  that  the  proportion  of  ac- 
quittals in  the  United  States  to  jury  trials  is  three  times  as 
great  as  in  England,  and  ten  times  as  great  as  on  the  conti- 
nent, and  that  there  is  no  country  in  which  convections  for 
murder  are  so  rare  as  in  this. 

There  may  be  other  reasons  .besides  the  laxity  of  the  law 
with  reference  to  impanelling  juries,  which  cause  this  riesult, 
but  it  is  believed  that  one  of  the  principal  reasons  why  jus- 
tice is  not  fairly  administered  is  due  to  the  latitude  extended 
to  the  defendant,  which  virtually  empowers  him  with  the 
selection  of  his  own  jury.  The  late  Berner  trial  in  Hamilton 
county  is  an  instance  of  this  defect  in  the  law.  The  accused 
had  confessed  to  murder  in  the  second  degree.  The  confes- 
sions were  held  admissible,  and  yet  the  jury  brought  in  a  ver- 
dict of  manslaughter.  The  records  of  our  criminal  court 
show  that  for  years  but  one  conviction  for  murder  in  the  first 
degree  has  been  obtained,  though  numerous  indictments  have 
been  found  for  that  offense. 

The  bill  is  one  step  in  the  ri^ht  direction,  and  if  it  will 
tend  to  do  away  with  the  delay  incident  to  impanelling 
juries,  it  will  accomplish  a  much  needed  reform. 

The  laws  of  other  states  on  this  subject  are  not  uniform,  and 
have  been  frequently  amended.  The  tendency,  however, 
seems  to  have  been  toward  limiting  the  number  of  peremp- 
tory challenges  given  the  defendant  and  increasing  those 
allowed  the  state. 

In  Pennsylvania  the  defendant  has,  in  capital  cases,  twenty 
peremptory  challenges,  and  the  state  four  (1  Brightly *§ 
Digest  384). 

In  Vermont  the  defendant  has  six  and  the  stat^  two 
(Vermont  Rev.  Stats.  1880,  §  §  1653-4). 

In  Massachusetts  the  defendant  has  twenty-two  and  the 
state  has  twenty-two  (Gen.  Stats.  Massachusetts  p.  841,  Sup. 
Ct.  84,  Laws  1875  Ch.  167).  G. 

Cincinfiatiy  April  5,  1884. 


Omo  Law  Journal.  366 


REPORTED    CASES. 


meHWAT-OBSTBUCnOK  OFIBT  TSHCS-PEHALTT. 

{OMo  Supreme  Court  Oommissitm.    Feb.  26, 1884.) 

H1GGIN8  V.  Grove. 

1.  An  action  to  reooYer  the  peniilty  provided  for  in  section  4748  of  the 
Reyiaed  Statates,  for  unnec-esaai  ily  obRtructing  a  public  roiid  or  high- 
way by  a  fence,  may  be  maintained  before  a  Justice  of  the  peace,  not 
only  by  the  trustees  of  the  tciwnship,  but  by  any  other  person  suing 
for  the  same,  the  fines  aocruing  under  ihe  section  to  be  applied  by 
the  trustees  of  the  township  to  iho  improvement  of  roads  and  high- 
ways therein. 

%  No  action  can  be  maintained  to  recover  the  penalty  provided  for  by 
that  se<'tion,  unless  the  obstruction  therein  mentioned  amounts  to 
the  actual  hindrance  or  inconvenienoA  of  travelers,  or  of  any  person 
passing  along  ornipon  such  ruad  or  highway. 

Error  to  the  District  Court  of  Morrow  County. 

The  plaintiff  in  error,  Enoch  Higgins,  brought  |in  action 
against  Joseph  Grove,  the  defendant  in  error,  before  a  justice 
of  the  peace,  to  recover  the  statutory  penalty  for  an  alleged 
obstruction,  by  Joseph  Grove,  of  a  county  road  forty  feet  wide, 
laid  out  on  the  middle  line  that  divided  section  twelve  in 
township  seventeen  and  range  twenty,  and  extending  to  the 
north-west  corner  of  north-east  quarter  of  section  thirty -six 
in  township  eighteen  and  range  twenty,  in  Morrow  county. 
The  case  was  appealed  to  the  Court  of  Common  Pleas  of  Mor- 
row County,  and  Enoch  Higgins,  the  plaintiff  therein,  suing 
for  the  people  of  Franklin  township,  as  well  as  for  himself,  set 
forth  in  his  petition  that  Joseph  Grove,  the  defendant,  on  or 
about  the  first  day  of  May,  1880,  fenced  up  and  inclosed  a  part 
of  said  public  road  and  highway  by  placing  a  fence  in  and 
upon  said  road  where  the  same  adjoins  the  lands  of  the  de- 
fendant, to  the  hinderanceand  inconvenience  of  the  plaintiff, 
and  of  travelers  and  persons  passing  along  and  upon  said 
road;  and  by  permitting  said  fence  to  remain  upon  said  road, 
had  unnecessarily  obstructed  the  same.  That  the  plaintiff, 
on  the  eighteenth  day  of  May,  1880,  notified  the  defendant  to 
remove  said  fence,  but  the  defendant  refused  so  to  do,  and  after 
being  thus  notified,  did,  on  the  nineteenth,  twentieth,  twenty- 
first,  twenty^second  and  twenty-third  day  a  of  May,  1880,  per- 
mit said  obstruction  to  remain  in  and  upon  said  road  for  the 
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pe/iod  of  twenty-four  hours  on  each  of  said  days,  thereby 
unnecessarily  obstructing  said  road  as  aforesaid.  The  plaintiff 
prayed  judgment  for  the  sum  of  $100,  that  being  the  aggre- 
gate amount  of  penalty  imjiosed  by  statute  for  the  alleged 
•offenses  on  all  said  days. 

The  defendant  denied  that  on  or  about  the  first  day  of  May, 
1880,  he  set  his  fence,  or  any  part  thereof,  in,  upon  or  across 
aaid  highway ;  and  denied  that  his  said  fence,  or  any  part 
thereof,  obstructed  said  highway  to  the  hinderance,  incon- 
venience or  damage  of  the  plaintiff,  or  any  traveler  or  other 
person  passing  along  or  upon  said  highway  ;  and  averred  that 
his  said  fence  referred  to  in  the  petition,  was  placed  and  built 
in  the  place  where  it  now  stands,  prior  to  the  tenth  day  of 
April,  1859,  and  from  thence  hitherto  it  has  stood,  and  still 
stands,  in  the  same  place. 

The  parties  waived  a  trial  by  jury ;  the  case  was  submitted 
to  the  court,  and  the  court  found  in  favor  of  the  defendant. 
The  plaintiff  filed  his  motion  for  a  new  trial,  which  was 
overruled,  to  which  ruling  of  the  court  the  plaintiff  excepted, 
and  a  bill  of  exceptions  was  taken  embodying  all  the  testi- 
mony offered  on  the  trial.  On  error  the  district  court  affirmed 
the  judgment  of  the  court  of  common  pleas,  and  this  petition 
in  error  is  prosecuted  to  reverse' the  judgment  of  the  district 
court. 

A.  K,  dc  J.  C  Dwr^n^  for  plaintiff  in  error. 

Dalrymple  &  PoioM,  for  defendant  in  error. 

DiCKMAN,  J.  This  action  is  based  upon  section  4748  of  the 
Revised  Statutes  of  Ohio,  which  provides  as  follows  ^  ''If 
any  person  or  corporation  obstruct,  unnecessarily,  any  public 
road  or  highway  authorized  by  any  law  of  this  state,  or  per- 
mit any  timber,  lumber,  wood,  or  other  obstruction^  to  remain 
upon  or  across  the  same,  to  the  hinderance  or  inconvenience 
•of  travelers,  or  any  person  passing  along  or  upon  such  road  or 
highway,  every  person  or  corporation  so  offending  shall  forfeit 
and  pay,  for  every  such -offense,  any  sum  not  exceeding  twenty 
nor  less  than  two  dollars,  and  shall  be  liable  for  all  damages 
arising  to  any  person  from  such  obstruction,  or  injury  to  such 
road  or  highway,  to  be  recovered  by  an  action  at  the  suit  of 
the  trustees  of  the  township  in  which  the  offense  is  com- 
mitted, or  of  any  person  suing  for  the  same  before  a  justice  of 
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the  peace  within  the  county  where  the  offense  is  committed, 
or  by  indictment  in  the  court  of  common  pleas  in  the  proper 
county ;  every  twenty-four  hours  such  person  or  corporation, 
after  being  notified,  suffers  such  obstruction  to  remain,  shall 
be  deemed  an  additional  offense  against  the  provisions  of  this 
section ;  and  all  fines  aocruing  under  this  section,  when  col- 
lected, shall  be  paid  to  the  treasurer  of  the  township  in  which 
the  offense  was  committed,  and  be  applied  by  the  trustees  to 
the  improvement  of  roads  and  highways  therein."  It  ie  c6n- 
tended  in  behalf  of  the  defendant,  that  an  action  to  recover 
the  penalty  imposed  by  this  section  may  be  maintained  by  the 
trustees  of  the  township,  but  not  by  a  private  individual. 
We  do  not  think  that  the  language  of  the  section  is  to  be  so 
construed.  While  the  person  placing  or  permitting  the 
obstruction  to  remain  upon  the  highway  is  held  to  be  liable 
for  all  damages  arising  to  any  one  from  such  obstruction,  he 
is  also  subjected  to  the  prescribed  penalty,  to  be  recovered  by 
an  action  at  the  suit  of  the  trustees  of  the  township  or  of  any 
person  suing  for  the  same.  An  action  for  damages  alona 
might  prove  a  very  inadequate  remedy,  as  a  highway  might 
be  ob.'tructedto  the  great  hi nderance  and  inconvenience  of  the 
traveling  public,  without  the  infliction  of  positive  damage 
or  injury  upon  travelers.  But,  there  will  be  a  strong  guaranty 
for  a  safe  and  unobstructed  road,  by  giving  a  right  of  action  to 
recover  the  statutory  penalty,  not  only  to  the  trustees  of  the 
township,  but  to  any  person  who  may  take  enough  interest 
in  the  public  convenience  and  safety  to  institute  legal  pro- 
ceedings. We  are  of  opinion,  that  the  words,  '^  at  the  suit  of 
any  person  suing  for  the  same,"  have  more  particular 
reference  to  the  recovery  of  the  penalty,  provided  for  by  the 
section,  by  an  action  before  a  justice  of  the  peace.  This  in- 
terpretation of  the  language  of  the  statute  becomes  obvious, 
by  recurring  to  past  legislation  in  pari  materia  The  act  for 
regulating  roads  and  highways,  passed  February  6,  1832. 

Chase's  Stat.,  vol.  3,  1917,  provides,  that  if  any  person  shall 
obstruct  any  public  road  or  highway,  '*  Every  person  so  of- 
fending shall,  for  every  such  offense,  forfeit  and  pay  any  sum 
not  exceeding  twenty  dollars  nor  less  than  two  dollars,  to  be 
recovered  by  an  action*of  debt,  at  the  suit  of  any  supervisor 
or  other  person  suing  for  the  same,  before  any  justice  of  the 
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peace  within  the  county  wher^  such  offense  was  committed.'' 
And  in  Bittle  v.  jBisy^  5Ohio270,  which  was  a  suit  by  a  super- 
visor for  the  penalty  for  obstructing  a  road,  the  court  say: 
*'The  section  under  which  the  action  is  brought  subjects  the 
person  who  obstructs  a  public  road  to  not  less  thaa  two,  nor 
more  than  ten  dollars  penalty,  and  authorizes  a  supervisor  to 
suc^  for  and  recover  the  amount  before  any  justice,  unless  some 
other  person  may  have  sued  for  and  recovered  the  same." 

But,  the  alleged  obstruction  of  the  county  road  for  which 
the  plaintiff  brought  his  action  in  the  court  below,  does  not 
come  within  the  purview  of  the  section  ofthe  Revised  Statutes 
dow  under  consideration.  The  obstruction  must  amount  to 
an  actual  binderance  or  inconveninceof  travelers;  or  of  any  per- 
son passing  along  or  upon  the  road  or  highway.  There  must 
be  a  real  impediment  to  the  free  use  of  the  highway— a  real 
obstacle  that  hinders  and  incommodes  those  who  travel  or  pass 
along  the  road ;  IngenoU  v.  Hender^  12  Ohio  627.  The  statute 
is  penal,  and  if  the  encroachment  by  a  fence  upon  the  high- 
way is  of  such  a  nature  that  no  one  using  thn  highway  b 
practically  incommoded;  if  the  highway,  notwithstanding, 
meets  all  the  requirements  of  public  travel  and  convenience, 
the  obstruction  is  not  such  as  is  contemplated  by  the  atatuie. 
The  fence,  too,  may  be  subject  to  removal  by  the  supervisor  of 
the  district  into  its  proper  place,  while  as  an  encroachment 
upon  the  highway,  if  may  not  be  sufBcient  to  incur  the  statu- 
tory penalty.  The  record  in  this  case  shows,  that  the  road  in 
controversy — on  the  opposite  sides  of  which  lay  the  lands  of 
plaintiff  and  defendant — was  laid  out  and  established,  with  a 
width  of  forty  feet,  in  the  fail  of  1861,  over  a  lane  or  '*  pasa* 
way  "  running  along  or  near  the  middle  dividing  line  of  sec- 
tion twelve.  The  fences  along  thi.^  *' pass-way"  remained 
unchanged  until  the  spring  of  1869,  when,  after  a  survey 
made  by  the  county  surveyor,  they  were  moved  by  the  adjacent 
land-owners  to  the  places  they  occupied  at  the  commencement 
of  this  action.  Since  the  year  1869,  the  defendant  has  not 
moved  his  fences  except  to  repair  them  or  reset  them  in  their 
then  position.  No  one  resides  on  the  road  in  controver.'>y, 
save  a  son  of  the  defendant.  He  and  the  defendant  travel 
over  it,  but  there  is  little  or  no  tra'^^Uover  it  by  other  people. 
The  road  is  thirty  feet  wiu     except  n  1  <^re  the  plaintiff  m.  -^e 
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it  narrower  by  moving  out  his  fences.  From  the  evidence 
embodied  in  the  bill  of  exceptions,  we  are  satisfied,  that  the 
fences  as  moved  and  set  by  the  adjacent  property  owners  in 
the  spring  of  1859,  have  not,  within  the  meaning  of  the 
statute,  caused  the  hinderance  orinconvenit-nce  of  travelers  or 
persons  passing  along  the  road  in  controversy.  The  judgment 
of  the  district  court  must  be  affirmed. 

[To  appear  in  40  Ohio  St.]  Judgment  accordivgly. 


WILL-EL1SCTI0K  BT  WIDOW->KOTICS  TO  XOBtGAOSX. 
{Ohio  Sn^eme  OourU     March  4, 18S4.) 

HiBBs  V,  Insurance  Co. 

1.  The  will  of  W.  M.  contained  the  foUowing  provision :  ''  I  give  and 
device  to  my  beloved  wife,  in  lien  of  dower,  the  f  urm  on  which  we  now 
reside,  situate  in  Franklin  oonnty,  Ohio,  containing  about  two  hun- 
dred acres,  during  her  natural  life.  At  the  death  of  my  said  wife, 
the  real  estate  aforesaid  I  give,  devise  and  bequeath  to  my  grandson, 
William  Miller."  The  provision  in  lieu  of  dower  also  embraced  a 
bequest  to  the  wife  of  certain  personal  property.  On  tlie  eighteenth 
day  of  November,  1850,  the  will  was  duly  admitted  to  probate,  and 
on  the  same  day  the  widow  of  the  d(*cedent  appeared  in  court,  and 
made  her  statutory  election  to  take  under  the  will.  The  widow 
owned  in  fee  simple  a  tract  of  eiglity  acres  of  land  conKtituting  a  part 
of  the  farm  mentioned  in  the  will,  which  she  acquired  by  inherit- 
ance, and  of  wbich  she  held  possession  until  her  death. 

Held: 

That  upon  the  widow's  election  to  take  nnder  the  will,  the  grardpon  be- 
came entitled  to  an  equitable  estate  in  remainder  in  the  eighty  acres 
of  land. 

5B.  After  the  widow's  election,  she  executed  a  warranty  deed  of  the  eighty 
acres  to  one  J.  F.,  and  tliereafler  borrowed  of  an  insurance  company 
94,000,  Hnd  tosecure  the  payment  thereof  mortgaged  tlie  premises  to 
the  company— the  company  having  at  the  time  no  actual  knowledge 
of  tlie  execution  of  the  will  or  of  the  widow's  election  to  take  under 
the  same.  TIte  deed  to  J.  F.  whs  not  placed  on  record  for  more  than 
two  years  after  its  date,  and  more  than  one  year  after  the  execution 
and  record  of  the  mortgage. 

Held: 

That  the  probate  of  the  will  and  the  widow's  election  to  take  under  the 
same,  were  not  constructive  notice  to  the  moitgagee  or  the  equitable 
interest  of  the  grandson  in  the  eightyacresof  land,  and  that  the  mort- 
gagee has  the  first  aud  superior  lien  on  the  premises. 

Ebrob  to  the  District  Court  of  Franklin  County. 
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On  the  third  day  of  November,  1850,  William  Miller,  Sr,. 
Vranklin  couoty,  Ohio,  died  leaving  a  last  will  and  testa^ 
ment  exectfted  on  the  tenth  day  of  August.  1850,  and  con- 
taining the  following  provisions: 

"/fern  1.  I  give  and  devise  to  my  beloved  wife,  in  lieu  of 
dower,  the  farm  on  which  we  now  reside,  situate  in  Franklin 
county,  Ohio,  containing  about  two  hundred  acres,  during  her 
natural  life;  and  all  the  stock,  household  goods,  furniture, 
pro  visions  and  other  goods  and  chattels  which  may  be  thereon 
at  the  time  of  my  decease,  or  as  much  of  the  same  as  she  may 
choose  to  retain  during  her  natural  life;  and  all  or  any  por- 
tion of  the  dividends  or  interest  arising  from  my  bank  stock 
and  other  moneys  at  interest,  as  she  may  from  time  to  time 
desire.  At  the  death  of  my  said  wife,  the  real  estate  afore- 
said I  give,  devise  and  bequeath  to  my  grandson,  William 
Miller.  ****** 

*  *  *  Item  3.  I  give  and  bequeath  to  my  dear  son, 
Adam  (whom  I  appoint  executor  of  this  my  last  will),  all  my 
bank  stock* and  other  money  at  interest  in  especial  trust  to 
and  for  the  uses  and  purposes  following,  to  wit:  He  shall 
keep  the  stock  and  money  aforesaid  securely  and  profitably 
invested,  and  the  dividends  and  the  interest  from  the  same 
shall  be  paid  over,  from  time  to  time,  as  they  may  be 
received,  to  my  beloved  wife,  during  her  life-time,  and,  upon 
her  decease,  the  said  stocks,  with  the  unexpended  dividends, 
shall  be  for  his  own  use  forever." 

Christina  Miller,  the  wife  of  the  testator,  was  the  owner  in 
fee  simple,  at  the  date  of  the  will  and  at  the  time  of  her  hus- 
band's decease,  of  a  tract  of  eighty  acres  of  land  which  was  a 
part  of  and  had  become  so  incorporated  with  the  home  farm 
mentioned  in  the  will,  as  to  have  lost  its  identity  except  upon 
a  careful  survey.  This  tract  she  acquired  by  descent  from  her 
father,  and  held  possession  of  the  same  until  her  death  in  the 
year  1873.  On  the  eighteenth  of  November,  1850,  the  will  of 
Wm.  Miller,  Sr.,  was  admitted  to  probate  in  the  court  of  com- 
mon pleas,  and  on  the  same  day  Christina  Miller,  the  widow, 
appeared  in  that  court,  and  publicly  elected  to  take  under  the 
will.  On  the  first  of  July,  1870,  Christina  Miller,  in  consid- 
eration of  the  sum  of  one  dollar  and  of  love  and  afiection,  exe- 
cuted a  warranty  deed  to  her  brother,  Jacob  Fisher,  of  the 
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above  mentioned  tract  of  eighty  acres,  'which  deed  was  not 
placed  on  record  until  December  7,  1872^    On  the  fifth  day  of 
October,  1871,  Christina  Miller  borrowed  of  the  Union  Cen- 
tral Life  Insurance  Company — the  defendant  in  error — $4,000, 
for  which  she  executed  to  the  company  her  promissory  note 
payable  in  five  years  after  date,  '^  with  interest  at  eight  per 
cent,  per  annum.    Interest  payable  semi-annually."    To  se- 
cure the  payment  of  said  note,  she  executed,  on  said  fifth  day 
of  October,  1871,  to  the  insurance  company,  a  mortgage  on  the 
said  eighty  acres  of  land,  which  was  duly  recorded  on  the 
eleventh  day  of  October,  1871.  Upon  non-payment  of  the  note 
at  maturity,  the  insurance  company  brought  the  original  ac 
tion  below  to  foreclose  the  mortgage,  making  Christina  Mil- 
ler, Adin  6.  Hihbs,  as  guardian  of  Christina  Miller,  Jacob 
Fisher  and  William  Miller,  parties  defendant.    Upon  the 
death  of  Mrs.  Miller,  the  defendant,  Hibbs,  was  appointed  her 
administrator,  and  was  made  a  defendant  in  that  character. 
Jacob  Fisher,  defendant,  has  always  remained  in  default.  Wil- 
liam Miller,  defendant,  filed  an  answer,  attesting  that  he  was 
the  grandson  of  Christina  Miller  and  William  Miller,  Sr.,  her 
husband;  and  that  although    Christina    Miller  owned  the 
mortgaged  premises  in  fee  simple  prior  to  the  death  of  her 
husband,  she  had  accepted  the  provisions  of  her  husband's 
will,  which  bequeathed  and  devised  a  large  part  of  his  estate 
to  her,  and  devised  the  premises  in  question  to  her  for  life, 
with  remainder  to  him ;  and  that  under  the  operation  of  the 
law  of  election,  her  estate  in  fee  sin:  pie  had  been  changed  to  a 
life  estate  only ;  and  that  upon  her  death  }ie  became  entitled 
to  the  premises  free  from   encumbrance  by   the  plaintiff's 
mortgage. 

The  answer  of  Hibbs,  administrator,  alleges  that  Christina 
Miller,  at  the  date  of  the  execution  of  the  mortgage,  was  very 
old  and  imbecile,  and,  totally  unable  to  comprehend  the  na- 
ture of  the  transaction,  and  that  therefore  it  was  void ;  and 
that  the  note  and  mortgage  were  usurious  and  void. 

None  of  the  officers  or  agents  of  the  insurance  company  had 

actual  knowledge  of  the  execntion  of  the  will  of  William 

Miller,  Sr.,  or  of  the  election  of  Christina  Miller  to  take  under 

the  same. 

The  court  of  common  pleas  found,  on  the  issues  joined,  that 


372  Ohjo  Law  Journal. 


the  equity  of  the  case  was  with  the  defendant,  William  Mil- 
ler, and  that  by  reason  of  the  election  of  Christina  Miller, 
under  the  will  of  her  husband,  her  estate  in  said  eighty  acres 
of  land  became  a  life  estate  only ;  and  that  the  remainder  in 
fee  simple  thereby  became  and  upon  her  death  vested  in  fee 
simple  in  the  defendant,  William  Miller;  and  that  by  reason 
thereof,  the  plaintiff  could  not  have  an  order  to  sell  said 
premises,  but  must  be  enjoined  from  selling  the  same,  and  also 
frotn  holding  or  claiming  title  thereto,  or  to  any  part  thereof, 
under  or  by  virtue  of  the  mortgage  from  Chiistina  Miller. 
On  appeal  the  district  court  found  as  follows: 
"  1.  That  the  eighty  acres  of  land  in  the  petition  described, 
constituted  a  part  of  the  home  farm  of  about  two  hundred 
acres  mentioned  in  the  will  of  William  Miller,  8r.  2.  That 
said  Christina  Miller  derived  her  title  to  the  said  eighty 
acres  by  descent  in  fee  simple  from  her  father's  estate,  and 
that  she  held  the  possession  of  the  same  until  her  death.  3. 
That  she  made  the  statutory  election  to  take  under  the  will 
of  her  deceased  husband,  William  Miller,  Sr.;  but  said  elec- 
tion did  not  divest  her  of  the  legal  title  to  said  eighty  acres  of 
land.  4.  That  she  also  made  her  election  in  equity  to  receive 
the  benefits  conferred  upon  her  by  the  will  of  her  said  de- 
ceased husband,  William  Miller,  Sr.,  and  that  thereby  the 
said  William  Miller,  the  defendant  herein,  became  entitled 
under  said  will  and  election,  to  an  equitable  interest  in  the 
said  eighty  acres  of  land  in  remainder;  but,  5.  That  said 
plaintiff  had  no  notice,  either  actual  or  constructive,  of  the 
said  equitable  interest  of  the  said  William  Miller  in  said 
eighty  acres  of  land  at  the  diito  of  said  note  and  mortgage  in 
said  petition  mentioned.  6.  That,  at  the  time  of  the  execu- 
tion of  said  note  and  mortgage  to  the  said  plaintiff,  the  said 
Christina  Miller  was  not  incapacitated  from  making  the 
same,  and  the  said  plaintiff  received  the  same  in  good  faith 
and  without  any  notice  of  any  disability  on  the  part  of  the 
said  Christina  Miller  to  execute'the  same,  and  that  the  said 
note  and  mortgage  constitute  a  valid  and  subsisting  contract 
in  favor  of  said  plaintiff;  and  that  there  is  now  due  to  the  said 
plaintiff  upon  the  same  the  sum  of  seven  thousand  three 
hundred  and  tifty-four  dollars  and  twenty-six  cents  ($7,354.26), 
being  the  principal  sum  of  $4,000  and  interest  thereon  at 
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eight  per  cent,  per  annum,  payable  semi-annually,  from  the 
fifth  day  of  October,  1872,  to  the  first  day  of  the  present  term 
of  this  court,  to  wit:  March  19,  1881,  and  that  the  same 
is  not  usurious,  as  claimed  by  said  defendant,  but  is  a 
valid  and  subsisting  lien  upon  the  said  eighty  acres  of  k^nd 
in  said  mortgage  and  petition  described." 

The  district  court  also  ordered,  adjudged  and  decreed,  that 
the  said  eighty  acres  of  land  be  sold,  and  that  the  cause  be  re- 
manded to  thepourt  of  common  pleas  to  carry  the  order  and 
decree  into  execution.  William  Miller  and  the  administra- 
tor of  Christina  Miller  filed  their  motions  to  set  aside  the 
judgment  and  order  of  the  district  court,  and  for  a  new  trial, 
which  motions  were  overruled,  and  a  bill  of  exceptions  was 
taken  embodying  all  the  testimony  off.?red  on  the  hearing  of 
the  cause.  To  reverse  the  judgment  of  the  district  court,  the 
petition  in  error  is  prosecuted  in- this  court. 

Henry  C.  NobUy  Taylor dc  Taylnr^  tor  plaintiffs  in  error. 

C.  N.  Olds,  J.  T,  HolmeSj  Wm.  M,  Ramsey^  for  defendant  in  error. 

DiCKMAN,  J.  The  first  question  which  naturally  arises  upon 
the  record  is:  Was  Christina  Miller  so  weak  and  imbecile  that 
she  was  incapable  of  comprehending  the  transaction  of  exe- 
cuting the  note  and  mortgage?  It  is  quite  manifest  that  she 
was  then  laboring  under  the  usual  infirmities  of  old  age;  that 
time  had  somewhat  impaired  her  physical  strength,  and  that 
her  mind  bad  lost  somewhat  of  its  energy.  But,  upon  a  care- 
ful review  of  all  the  testimony,  we  are  not  prepared  to  say  that 
the  district  court  erred  in  its  conclusion,  that  she  was  not 
incapacitated  to  make  the  note  and  mortgage  at  the  time  of 
their  execution.  She  might  not  have  been  competent  to  pro- 
fitably manage  so  large  a  sum  of  money  as  was  loaned,  and 
yet  be  sufficiently  intelligent  to  know  that  she  had  given  her 
note  and  a  mortgage  to  secure  its  payment,  and  that,  if  not 
paid  at  maturity,  the  mortgaged  property  would  be  sold,  and 
80  pass  out  of  her  hands.  Whatever  methods  may  have  been 
resorted  to  by  her  relatives  to  induce  her  to  incur  the  obliga- 
tion, we  do  not  find  that  any  fraud  or  undue  influence  was 
practiced  upon  her  by  the  insurance  company  or  its  agents; 
ftpd  we  think  that  the  company  received  the  note  and  mort- 
gage without  any  notice  of  any  disability  on  her  part  to  execute 
the  same* 
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It  is  claimed  that  the  note  given  was  usurions,  by  reason  of 
its  drawing  interest  at  the  rate  of  eight  per  cent,  per  annum, 
payable  sem-i-annually.  This  court  has  held,  in  the  case  of 
Oook  etoL-v.  Qmriright^  on  error  to  the  District  Court  of  .Rich- 
land Cbunty,  that,  under  the  act  of  May  4,  1869  (66  Ohio  L. 
91),  a  promissory  note,  stipulating  for  the  payment  of  the 
principal  at  a  future  time,  with  interest  thereon  at  eight  per 
cent,  per  annum,  payable  semi-annually  until  paid,  is  not 
usurious.  From  that  decision  we  find  no  reason  to  de- 
part. 

Other  questions  presented  for  the  determination  of  the 
conrt,  arise  out  of  the  election  of  the  widow  to  take  under  the 
will  of  her  husband.  The  testator  devised  and  bequeathed  ta 
his  wife,  in  lieu  of  dower,  the  home  farm  on  which  he  resided,, 
containing  about  two  hundred  acres,  with  all  the  goods  and 
chattels  thereon,  during  her  natural  life,  together  with  the 
income  of  a  large  trust  fund.  The  home  farm  was  devised,  at 
her  death,  to  the  testator's  grandson,  William  Miller.  The 
presumption  under  the  statute  would  be,  that  this  provision 
in  favor  of  the  testator's  wife  was  in  lieu  of  dower  and  her 
distributive  share  of  the  personal  estate,  unless  an  intention 
to  the  contrary  plainly  appeared  in  the  will.  But  the  testator 
fortified  that  presumption  by  using  the  unambiguous  words,, 
"in lieu  of  dower." 

At  the  date  of  the  will,  and  at  the  time  of  her  husband's 
decease,  Christina  Miller  owned,  in  fee  simple,  a  tract  of  eighty 
acres  of  land,  inherited  from  her  father,  which  had  become  so 
incorporate(^  with  the  home  farm  that  its  identity  was  lost, 
except  on  a  careful  survey.  The  testator,  therefore,  had  de- 
vised to  her  a  life  estate  in  her  own  land,  with  a  remainder  Uy 
his  grandson. 

In  November,  1880,  on  the  day  of  the  probate  of  the  will,, 
the  widow  appeared  in  court  and  elected  to  take  under  the 
will  the  provision  made  for  her  in  lieu  of  dower^  Up  to  the 
time  of  her  death,  she  remained  in  the  use  and  occupation  of 
the  home  farm,  enjoyed  the  income  from  the  trust  fund,  and 
continued  for  nearly  twenty  years  after  her  election  fully  sat- 
isfied with  all  the  terms  and  provisions  of  the  will.  It  is 
obvious,  in  view  Of  well  established  legal  principles,  that  the 
relation  of  the  widow  to  the  tract  of  eighty  acres^  was  not  the 
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■afne  after  her  election  as  it  was  before.  By  the  devi^  and  her 
election  under  the  will,  her  estate  in  the  premises  was,  we  are 
of  opinion,  converted  into  a  life  estate  with  remainder  to  the 
grandson. 

The  doctrine  of  election,  as  stated  by  an  approved  text 
writer,  requires  that,  if  a  testator  has  aflTected  to  dispose  of 
property  which  is  not  his  own,  and  has  given  a  benefit  to  the 
person  to  whom  that  property  beh>ngs,  the  devisee  or  legatee 
accepting  the  benefit  so  given  to  him,  must  make  good  the 
testator's  attempted  disposition;  but  if,  on  thencontrary,  he 
chooses  to  enforce  his^proprietary  rights  against  the  testator's 
disposition,  equity  will  sequester  the  property  given  to  him, 
for  the  purpose  of  making  satisfaction  out  of  it  to  the  person 
whom  he  has  disappointed  by  the  assertion  of  those  rights. 
As  said,  too,  by  Welch,  J.,  in  HusUm  v.  Cb7i«,-24  Ohio  St.  11  : 
"It  is  a  well  settled  principle  of  equity,  that  where  a  will  as- 
sumes to  give  to  one  of  its  beneficiaries  property  belonging  to 
another  person,  for  whom  provision  is  likewise  made  in  the 
will,  the  latter  is  bound  to  elect  whether  he  will  claim  the  prop- 
erty so  disposed  of,  or  take  the  provision  made  for  him  in  the 
will ;  and  that  he  cannot  have  both."  See  also  While  v.  Brokaw^ 
14  Ohio  St.  339;  Jennings  v.  Jennings^  21  Ohio  St.  56.  So  firm 
is  the  principle,  that  one  cannot  claim  both  under  the  will 
and  adversely  to  it;  that  in  disposing  of  that  which  is  not  his 
cwn,  it  seems  to  be  immaterial  whether  the  testator  is  ac- 
quainted with  his  want  of  title  or  supposes  that  he  is  exercising 
a  power  of  disposition  that  belongs  to  him.  Whistler  y.  Wdh  . 
9ltnr,  2  Ves.,  jr.,  370. 

The  obligation  imposed  upon  a  party  to  choose  between  two 
inconi'istent  claims,  in  cases  where  it  is  the  clear  intention 
of  the  testator  from  whom  he  derives  one,  that  he  should  not 
enjoy  the  benefits  of  both,  rests  upon  the  soundest  principles 
r\f  equity.  Indeed,  the  doctrine  of  election  is  the  peculiar 
subject  of  the  jurisdiction  of  courts  of  equity.  It  is  a  creat- 
ure of  equity,  although  regulated  by  statute  as  to  the  time, 
place,  manner,  requisites  and  effect  of  the  election.  One  of 
the  main  objects  of  the  statute  is  to  remove  the  fact  of  the 
widow's  election  from  the  domain  of  uncertaintv;  and  that 
the  may  act  deliberately  and  understandingly,  she  is  allowed 
ooe  year  after  the  probate  of  the  will,  within  which  to  m/^ke 
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her  election.    Bui  the  doctriae  of  electioQ  is  none  the  less  of 
equitable  origin  because  under  statutory  regulation. 

It  is  no  exception  to  the  equitable  rule  which  we  have  been 
considering,  that  the  devisee  or  legatee  is  the  widow  of  the 
tesUlor.  In  AUm  v.  Grfz,  2  Penn.  R.  310,  after  stating  the  rule, 
that  the  devisee  who  accepts  a  devise  under  a  will  by  which 
the  testator  has  devised  the  estate  of  such  deyiseb  to  another 
person,  thereby  elects  to  give  up  all  his  right  and  title  to 
such  estate,  the  court  say  that  "  no  reason  can  be  assigned 
why  the  widow  of  the  testator  should  be  exempt  from  the 
operation  of  the  rule.  It  is  founded  in  great  justice,  for  no 
one  could  well  imagine  that  the  testator  would  have  devised 
or  bequeathed  such  portion  of  his  estate,  even  to  his  wife,  if 
he  had  known  that  she  would  oppose  his  will  in  another  part, 
by  claiming  and  taking  the  part  which  he  had  thereby 
given  to  another." 

In  the  case  of  Tomlin  v.  Jdi/n^.,  14  B.  Mon.  160,  ix,  wad  held, 
that  although  Tomlin  had  not  the  right  of  disposing  by  will 
of  his  wife's  interest  in  her  father's  estate  not  reduced  to  pos- 
session, yet,  us  he  did  undertake  to  dispose  of  it  by  his 
will,  in  which  he  also  gave  his  wife  one-half  of  his  own  per- 
sonalty, a  case  was  made  for  election  b}'  the  wife.  The  wife, 
it  was  said,  could  not  hold  under  the  will  what  her  husband 
had  a  right  to  dispose  of,  and  at  the  same  time  hold  inde- 
pendpntly  of  the  will  and  against  it,  property  which,  although 
it  was  in  fact  hers  and  not  her  husband's,  he  bad  expressly 
disposed  of  by  his  will. 

In  Cox  V.  Rogers,  77  Pa.  St.  160,  the  testator  provided:.  "I 
do  will  to  my  son,  his  heirs  and  assigns,  my  farm,  subject  to 
my  wife's  thirds."  Tlie  wife  owned  the  farm.  She  accepted 
and  retained  a  legacy  of  the  personal  property.  It  was  held 
that  she,  and  her  heirs  after  her  d«:;ath,  were  estopped  from 
claiming  the  farm,  and  that  the  legal  presumption  was,  that 
the  wife  knew  that,  if  she  accepted  the  legacy,  she  would  be 
estopped  from  claiming  the  farm  as  her  own. 

•The  principle  is  announced,  in  Clay  v.  Mart,  7  Dana  1,  that 
where  a  testator  di vises  a  greater  or  other  interest  in  his  wife's 
estate  than  he  has,  if  she  elects  to  abide  by  the  will,  her 
independent  right  to  the  property  devised  by  it  is  thereby 
waived.  In  support  of  the  same  principle,  see  Reaves  v.  GarreU^ 
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34  Ala.  658;  Vpshaw  v.  Upshaw,  2  Hen.  <f  Mun.  381.  These, 
and  other  cases  which  might  be  cited,  are  applications  of  the 
rule  declared  at  an  early  date  by  Lord  Chancellor  Talbot,  in 
StrenHidd  v.  Streatjield  (Cases  temp.  Talbot  176)  :  ''Where  a  man 
talcefikupon  him  to  devise  what  he  has  no  power  over,  upon  a 
supposition  that  bis  will  will  be  acquiesced  under,  this  court 
compels  the  devisee,  if  he  will  take  advantage  of  the  will,  to 
take  entirely,  but  not  partially  under  it;  there  being  a  tacit 
condition  annexed  to  all  devises  of  this  nature,  that  the 
devisee  do  not  disturb  the  disposition  which  the  devisor  hath 
made." 

Our  attention,  however,  is  called  to  the  cas^  of  Carder  v. 
Qm'rs  of  Fayette  County,  16  Ohio  St.  353,  in  which  ^it  is  said,  by 
Welch,  J.,  *'  That  the  election  of  the  widow  to  take  under  the 
will  does  not  estop  her  from  contesting  the  will,  denying  the 
validity  of  its  devises,  or  setting  up  her  claims  as  heir."  It 
may  be  conceded  that  the  right  to  contest  a  will  because  of  its 
invalidity,  or  to  set  up  a  claim  as  heii'  to  property  not  em- 
braced in  the  will,  should  not  be  taken  away  by  the  widow's 
election;  and  yet,  it  maybe  unreasonable  that  the  widow, 
in  a  case  like  the  one  at  bar,  after  electing  to  take  the  pr5- 
vision  made  for  her  out  of  her  husband's  estate,  should  be 
permitted  to  thwart  the  testator's  iniention  and  disappoint 
other  persons  by  claiming  property,  though  her  own,  which 
the  testator  had  devised  to  them.  As  well  remarked  by  McIl- 
VAiNB,  J.,  in  Boioen  v.  Bowen^  84  Ohio  St.  164:  "  Whether  or 
not  any  other  interest  or  claim  "  (besides  dower)  *'  which  a 
widow  may  have  in  or  against  the  estate  of  her  husband,  is 
satisfied  by  provisions  in  her  favor  in  bis  will,  must  be  deter- 
mined, not  by  the  rule  of  the  statute,  but  upon  principles 
of  reason  and  right,  which  exist  entirely  independent  of  the 
statute." 

Holding  as  we  do,  that  the  election  of  Christina  Miller  to 
take  under  the  will  of  her  husband  devolved  upon  her  grand- 
son a  right  in  remainder  in  the  eighty  acres  of  land,  we  are 
led  to  inquire  whether  that  right  was  a  legal  orequitaUeope. 
Xn  our  view,  he  acquired  an  equitable  interest.  If  a  testator 
assumes  to  dispose  of  the  property  of  his  devisee  in  favor  of  a 
third  person  it  is  obvious  that,  not  being  the  owner,  he  cannot 
transfer  the  legal  interest  in  the  property.   The  testator,  Wil- 
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liam  MiUer,  Sr.,  had  no  power  of  testamentary  dispoeitioa 
t^wei  the  separate  estate  of  his  wife.  A  devise  by  him  of  his 
wife's  property  in  express  terms  to  his  grandson,  could  not 
alone  vest  any  interest.  Without  the  supplejnentary  act  of 
the  widow  electing  to  take  under  the  will,  the  devise  to  tha 
grandson  could  not  prove  otherwise  than  nugatory.  The 
rights  wh.ch  the  grandson  might  acquire  1)y  virtue  of  tht 
widow's  election,  had  their  foundation  in  equitable  princi- 
ples. If  there  had  been  no  statute  regulating  the  widow's 
election,  the  grandson,  by  virtue  of  Christina  Miller's  elec- 
tion to  accept  the  provision  in  lieu  of  dower,  might  have 
acquired  the  same  property  rights  as  upon  a  statutory  elec- 
tion by  the  widow.  The  estate  therefore  of  William  Miller 
in  the  eighty  acres,  depended  not  under  the  will  primarily 
upon  the  operation  of  the  statute,  but  upon  the  operation  of 
equitable  principles  antecedent  to  the  statute.  By  electing 
to  take  under  the  will,  Christina  Miller  may  have  been  equi- 
tably estopped  from  setting  up  her  legal  title  as  against  her 
grandson,  but  under  the  statute  then  in  force,  her  election  did 
not,  we  think,  operate  as  a  decree  in  chancery  against  her^ 
for  a  conveyance  to  her  grandson  of  the  eighty  acres,  subject 
to  her  life  estate. 

But,  while  William  Miller  was  entitled  upon  the  death  of 
his  grandmother  to  an  equitable  estate  in  fee  simple  in  the. 
eighty  acres  in  question,  the  insurance  company,  as  mort- 
gagee, stood  in  the  position  of  a  bona  fide  purchaser  of  the 
premises,  for  value,  and  without  notice.  It  is  conceded  in  the 
record,  that  the  company  hac^  no  actual  knowledge  of.  Iht 
execution  of  the  will  of  William  Miller,  Sr.,  or  of  the  election 
of  Christina  Miller  to  take  under  the  will,  and  we  do  not 
regard  the  company  as  chargeable  with  constructive  notice  of 
the  grandson's  interest  in  remainder. 

Doubtless,  the  probate  of  the  will  and  the  widow's  election 
to  take  under  the  same,  were  constructive  notice  to  the  com- 
pany of  the  disposition  of  the  testator's  estate,  but  not  of  tht 
wife's  separate  property.  A  purchaser  from  her  of  her  land, 
would  not  have  been  bound  to  take  notice  of  a  deed  of  tht 
same  by  another  person,  who  was  unauthorized  to  make  tht 
deed.  The  record  or  registry  of  a  deed,  is  constructive  notice 
only  to  those  who  claim  through  or  under  the  grantor  by 
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wfaom  such  deed  was  executed.  Blake  v.  Oraham^  6  Ohio  St. 
560;  Leiby  v.  Wolfy  10  Ohio  83.  And  the  owners  of  land  can- 
not with  any  color  of  reason  of  authority,  be  required  to 
watch  the  records  to  determine  whether  some  one  has  with- 
out right  made  conveyances  of  their  lands.  The  rule,  which 
would  protect  a  purchaser  against  the  operation  of  a  deed  of 
his  grantor's  property  made  by  a  stranger  without  authority, 
is  not,  we  conceive,  inapplicable  to  the  case  of  a  testator's 
assuming  to  devise  property  to  which  he  has  no  title.  In 
either  case,  the  purchaser  cannot  be  chargeable  with  construc- 
tive notice  of  the  unauthorized  act. 

At  the  date  of  the  execution  of  the  mt)rtgagQ  to  the  com- 
pany, Christina  Miller  was  in  the  actual  undisputed  po&'ies- 
sion  of  the  mortgaged  premises.  The  fact  was  well  known 
that  she  derived  title  to  the  land  by  descent  from  her  father, 
and  by  virtue  of  partition  proceedings  had  between  his  heirs. 
The  registry  of  deeds  showed  that  the  land  was  unincum- 
bered. There  was  no  suit  pending  against  her,  and  no  un- 
satisfied judgment  or  decree  existed  against  her,  affecting  her 
title  to  the  land.  Assuming  that  the  probate  of  her  hus- 
band's will  would  have  bffen  constructive  notice  of  his  devise 
of  her  land  to  another,  if  the  same  had  been  identified  as 
hers,  the  will,  for  its  want  of  such  identification,  would  not 
constitute  constructive  notice  to  any  innocent  purchaser. 
For  the  purpose  of  constructive  notice  to  the  mortgasee,  the 
proceeding  for  the  probate  of  the  will  of  Wm.  Miller,  Sr.,  and 
the  widow's  election  thereunder,  cannot  be  regarded  «s  lis 
pendens^  nor  operate  as  a  judgment  or  decree  as  to  Christina 
Miller. 

After  her  election  to  take  under  the  will,  in  consideration  of 
one  dollar  and  love  and  affection,  she  executed  a  warranty  deed 
odhe  eight}^  acres  to  Jacob  Fisher,  her  brother.  Fisher's  deed — 
of  which  the  company  had  noactual  knowledge  when  the  mort- 
gage to  it  was  executed — was  not  placed  on  record  for  more 
than  two  years  after  its  date,  and  more  than  one  year  after  the 
execution  and  record  of  the  mortgage.  Not  having  been  re- 
aordcd  within  six  months,  the  deed  was  fraudulent  as  against 
t!he  mortgage.  The  mortgage  thus  gained  priority  pf  the 
deed,  ah^  after  condition  broken,  the  title  to  the  mortgaged 
premises,  as  between  the  parties,  vested  in   the  mortgagee. 
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Th-i  mortgagee  might  then  have  maintained  ejectment  to  re- 
cover p  )sse.ssion  of  the  premises.  Heighway  v.  PendltUm^  15 
Oliio  735  ;  Ely  v.  McOidre,  2  Ohio  223  ;  AVen  v.  Eoerly,  24  Ohio 
St.  97 ;  Williams  v.  Englebrecht,  37  Ohio  St.  383. 

The  defendant  in  error  being  an  innocent  purchaser,  for 
value,  and  without  notice  of  William  Miller's  equitaMe  in- 
terest, and  its  lien  on  the  mortgiged  premises  being  first  in 
order  uf  priority,  the  judgment  of  the  district  court  must  be 
affirmed. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


ATTOBHET  AVD  CLIKFT— CONTBACT-LIEV— JUDOKSVT— 8ST-07F. 

{New  Jersey  Supreme  Court,    Jane  Term,  1883.) 

Terney  V,  Wilson. 

An  agreement  between  aitorney  and  client,  that  the  attorney  ahaU  hmve 
a  lien  upon  a  certniii  Judgment  to  be  recovered,  for  a  specified  saui, 
OH  compenaaiion  for  his  services,  is  an  equitable  assignment  of  the 
Judgment  jtro  tanto^  whinh  attaches  to  the  Judgment  as  soon  as  en- 
tered. The  equity  of  the  attorney  under  such  assignment  is  snperk  r 
to  the  claim  of  the  Judgment  debtor  to  set  off  against  ^he  judgmv^ot 
a  Judgment  against  the  plaintiff,  which  he,  tlie  debtor,  had  purcbaaM 
after  tlie  entry  of  Judgment  against  himself,  and  before  notice  of  the 
assignment. 

Motion  to  set  off  judgments. 

In  November,  1882,.  plaintiff  recovered  a  judgment  agaiASt 
defendant  in  this  court  for  $1,122.53.  .  E.  S.  Savage,  Esq.,  was 
plaintiff's  attorney  and  counsel,  and  while  the  action  was 
pending,  the  plaintiff,  being  unable  to  compensate  Mr.  Savage 
for  his  services,  agreed  with  him  that  he  should  have  a  lien 
uptm  the  judgment  which  might  be  recovered  in  the  action 
for  the  compensation  due  him.  Before  entry  of  judgment  the 
sum  of  $865  was  agreed  upon  as  a  fair  and  just  compen- 
sation. 

In  April,  1873,  one  Campbell  recovered  a  judgment  in  the 
MidcIlesejL  Circuit  Court  for  $612.08  against  this  plaintiff 
and  another.  In  November,  1882,  Campbell's  administratrix 
assigned  this  judgment  to  the  present  defendant,  who  caused 
it  to  be  docketed  in  this  court.  Notice  of  the  lien  of  Savager 
had  not  been  given   this  defendant.     This  defendant  novf 
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»  

moves  to  hMe  the  Campbell  judgment  set  ff  against  the 
plaintiff's  judgment.  Mr.  Savage  opposes  the  motion,  except 
as  to  the  surplus  remaining  after  deducting  his  claim  for  $865 
and  c>f!xed  costs. 

Dixon,  J.,  in  delivering  the  opinion  of  the  court,  said  :  The 
agreements  ttiade  between  the  plaintiff  and  Mr.  Savagecreated 
a  debt  from  client  to  counsel,  valid  both  in  law  and  equity, 
Hopper  V.  Litdlum,  12  Vroom  182,  and  constituted  an  equitable 
assignment  to  the  latter  of  so  much  of  the  judgment  as  was 
needed  to  pay  his  debt,  which  assignment  attached  to  the  judg- 
ment as  soon,  as  it  was  entered,  November  eighth.  The  prin- 
ciple that  an  agreement  between  debtor  and  creditor  that  the 
creditor  shall  have  a  claim  upon  a  specific  fund  for  payment  of 
his  debt,  will  operate  as  a  binding  equitable  assignment  of  the 
fund  pro  tanto  was  distinctly  asserted  by  Lord  Hardwicke  as 
early  as  Row  v.  Datoson^  1  Ves.,  sr.,  33}.  and  was  declared  to  be 
clearly  deducible  from  all  the  pertinent  cases  a  century  later, 
by  Lord  Truro,  in  Rodirk  v.  Goncfett,  1  DeG.,  M.  A  G.  763.  It 
has  been  recognized  in  this  state,  Botoer  v.  Hudden  Blue  Stone 
Co.,  3  Stew.  Eq.  161,  affirmed  sub  ncmi.  Lyon  v.  Bower,  3  Stew. 
Eq.  340,  and  is  a  settled  rule  in  equity.  It  embraces  contracts 
between  counsel  and  client  for  the  payment  of  the  former  out 
of  the  judgment  to  be  recovered.  Ely  v.  Cookey  28  N.  Y.  3(i5 ; 
WUliatM  v.  Ingersoll,  89  lb.  508: 

A  failure  to  give  to  the  debtor  notice  of  the  assignment  will 
not  subject  the  assignee  to  merely  equitable  claims  of  the 
debtor,  which  do  not  attach  to  the  debt  itself,  and  which 
accrue  to  him  after  the  assignment;  and  among  the  claims 
which  do  not  attach  to  the  debt,  but  are  only  collateral,  is  a 
claim  of  set-off.  I  think  the  conclusion  is  warranted  thait 
the  equitable  right  which  Mr.  Savage  acquired  in  the  judg- 
ment against  the  defendant  as  soon  as  it  was  enfered  was  not 
impaired  by  any  subsequent  equity  accruing  to  the  defendant 
by  his  purchase  of  the  judgment  against  the  plaintiff.  Betwi'en 
the  two  equities,  the  maxim,  **  Qui  prior  eat  intempore  jMtinr  eU 
injure"  establishes  the  superiority  of  the  former.  The  defend- 
ant's set-off  must  therefore  be  limited  to  so  much  of  (he 
plaintiff's  judgment  as  remains  after  satisfying  Mr.  Savage's 
claim.  Ordered  accordingly. 
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THE  CtRCUrr  COURT  LAW. 


The  bill  for  the  organisation  of  circuit  courts  in  Ohia 
passed  on  Friday  last.  The  law  as  passed,  is  the  Bargar  bill, 
as  amended  with  the  provision  for  seven  circuits,  and  the  onlf 
change  made  was  in  taking  Seneca  county  from  the  sixth 
circuit  and  adding  it  to  the  third,  and  taking  Delawan 
county  firom  the  third  circuit  and  adding  it  to  the  fifth. 


BOOK  NOTICES. 


TbM  iMW  «f  Msirisf*  sad  IHtoim,  ss  estoblisbed  In  Bngland  and  tb» 
United  States.  By  David  Stewart,  of  the  Baltimore  Bar.  Joint  anther 
of  Stewart  A  CSuey's  "  Law  of  Husband  and  Wife  in  llaiyland.** 
San  Franoisoo :  Snmner,  Whitney  A  Company.    1SS4.    Price  |S. 

This  is  what  may  be  termed  a  pony  edition  of  a  treatise.  It 
is  clear  in  its  statement  of  principles,  and  full  in  its  refers 
ences  to  anthorities,  and  will  be  found  very  useful  Co  practi- 
tioners. The  volume  contains  560  psges,  and  is  set  in  small 
type,  and  although  small  in  size,  contains  as  much  matter  aa 
some  large  appearing  volumes. 


The  Law  ef  Beal  Prepeitj  :  A  manual  of  the  laws  of  real  property,  In- 
cluding, alao,  general  rules  of  law  relating  to  the  purohsae  and  sale 
of  real  property,  or  liw  of  vendor  and  purehaeer,  as  determined  by 
the' leading  oourts  of  Bngland  and  the  United  States.  By  Chaa.  T. 
Boone,  LL.  D.,  Author  of  **  Law  of  Corporations,**  eto.  San  Fran- 
oisoo :  Sumner,  Whitney  A  Go.    Prioe  |3.00. 

This  is  also  a  ''  pony  "  edition  of  a  treatise  of  536  pages,  close 
print,  in  small  type.  The  author  says  that  this  work  is  not  a 
digest,  nor  a  treatise,  strictly  speaking, ''  but  a  plain,  concise, 
and  what  the  author  believes  to  be  an  accurate  embodiment 
of  the  law  relating  to  the  title  of  which  it  treats,  as  ascertained 
by  the  light  of  the  best  American  and  English  authorities." 
The  book  will  be  found  a  valuable  acquisition  to  the  library 
of  any  lawyer. 
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SUVBXKCL  OOVBT  OeiOCIBSIOV. 


Hov.  Moos  M.  OmAiroKft,  OU^Jmdgt. 
Jmigm: 
.  Qmssb  K.  Hash.  Hon.  FmAVELiv  J. 

Hov.  Cmablh  D.  ICABinv.  Hov.  Jokm  McOAUun. 


GMwiiAm,  OMci,  April  8,  1884. 

OSIfXRAI.  DOOKST. 

ifo.  204.  The  Stale  of  Ohio  v.  Mook.  Exoeptiona  to  the  Court  of  Com- 
mon Pleas  of  Sandusky  County. 

MoCAinuBT,  J. 

Where  an  indictment  charged  the  embesslement  of  numerous  article 
of  property  and  alleged  an  aggregate  value  thereof,  it  was  compe- 
tent for  the  State  to  prove  the  embezzlement  of  any  one  or  more  of 
the  articles  of  property  charged,  and  the  value  of  the  same,  although 
the  value  of  each  article  of  propertv  was  not  separately  stated  in  the 
indictment. 

Exceptions  sustained. 

"ISd.  John  Johnson  v.  Trustees  of  Otterbein  University.  Error  to  the 
District  Court  of  Wood  County. 

Martin,  J. 

1.  The  creation  of  a  fund  with  which  to  pay  an  indebtedness  of  an  edu- 
cational institution  is  not  a  sufficient  consideration  for  a  single 
promise  to  contribute  its  amount  to  that  object. 

^  Therefore,  where  a  party  gave  to  an  educational  institution  his  note 
for  the  sum  of  |100,  payable  three  yean  after  date,  and  stipulating 
therein  that  the  money  was  to  be  used  dxdusively  to  liquidate  its 
then  existing  indebtedness :  Aelcf,  that  the  same  was  without  consid- 
eration. 

Z.  An  authority  in  the  charter  of  the  institution  providing  that  its  trua- 
tees  **  may  procure  funds  for  the  endowment  of  professorships,  the 
erection  of  buildings  •  •  •  the  purchase  of  lands  •  •  • 
and  for  whatever  may  be  necessary  for  the  prosperity  of  the  institu- 
tion, and  shall  ftiithfully  apply  what  they  shall  receive  by  donation 
or  otherwise  to  these  purposes;  provided  that  all  donations,  be- 
quests, etc.,  shall  be  applied  in  accordance  with  the  designs  ex- 
pressed by  the  donors  "  does  not  convert  the  note  above  described 
and  its  acceptance  into  a  case  of  mutual  promises,  nor  otherwise 
make  it  valid. 

4.  The  Ohio  Weaieyan  female  OoUege  v.  Love^9  BxWa,  16  Ohio  St.  20,  cited 
and  distinguiahed. 

Judgment  reversed. 
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116.  John  W.  Ratberford  et  al.  «.  Henry  Braohnuui  et  al.    Error  to  Ui» 

DUtriot  Ooart  of  Hamilton  Coaotj. 
Dkkm AN,  J. 

1.  Where  a  railroad  was  in  process  of  constmction,  and  the  railroad 

company,  by  renolution  of  its  directors  duly  recorded  and  signed  by 
the  company's  secretary,  granted  to  the  contractors,  upon  certain 
conditions,  sn  extension  of  the  time  for  completing  the  road;  and 
the  contractors  accepted  In  writing  the  terms  of  the  extension,  with 
a  proviso,  that  the  guarantors  for  the  payment  of  monthly  estimates 
ot  the  cost  of  the  road,  would  consent  to  the  extension,  in  a  proposed 
written  form  of  assent ;  the  contractors  might  waive  the  proviso, 
without  thereby  invalidating  the  extension. 

2.  Where  such  guarantors,  with  full  knowledge  of  thefi^ts,  have  assented 

to  or  ratified  such  extension  of  time,  by  parol  or  by  their  conduct, 
they  will  not  be  discharged  from  liability,  as  guarantors,  for  the  pay- 
ment of  such  monthly  estimates. 

8.  Where  the  testimony  established  pWrna/scfo,  that  a  written  assent  to 
such  extension  of  time  was  signed  by  M  the  guarahtors,  except  one, 
wlio  was  willing  to  sign  the  same,  but  had  omitted  so  to  do  through 
inadvertence,  such  written  assent  is  admissible  in  evidence  to  the 
Jury,  as  a  fact  or  crircumstance  tending  to  show  the  actual  assent  of 
the  guarantors  to  the  extension. 

4.  Where  the  contract  for  building  the  road  provided  that  the  engineers 
of  the  company,  on  or  about  the  first  day  of  each  month,  during  the 
progress  of  the  woric,  should  malce  an  estimate  of  all  work  done 
during  the  preceding  month ;  an<i  that  on  or  before  the  fifteenth  day 
of  each  month,  eighty-five  per  cent,  of  the  value  of  such  estimate 
should  be  paid  by  the  company  to  the  contractors ;  and  that,  at  the 
completion  of  the  work,  a  final  estimate  should  be  made,  snd  the  bal- 
ance appearing  due  the  contractors  should  then  be  paid  to  th«'m ;  the 
work  done  during  the  last  month  of  the  life  of  the  contract  be^'sme 
the  proper  subject  of  a  monthly  estimate,  and,  in  an  action  against 
the  guarantors  to  recover  the  amount  thereof,  it  was  error  in  the 
court  to  withdraw  fk>om  the  considerMtion  of  the  Jury  a  final  estimate 
made  by  the  engineer,  from  wliich,  by  computation,  might  be  deter- 
mined the  amount  of  such  monthly  estimate. 

Judgments  of  the  district  court  and  court  of  common  pleas  reversed. 

291.  Clements  v.  Doemer.  Error  to  the  District  Court  of  Cuyahoga 
County. 

Nash,  J. 

A  mortgage,  corrected  by  a  decree  of  court  under  authority  conferred  by 
the  act  of  April  17,  1857  (8.  A  C.  094),  as  between  the  mortasgee 
and  a  sub'^equent  vendee,  who  has  taken  the  property,  bona  fide,  in 
payment  of  a  pre-existing  debt,  will  take  effect  only  from  the  time 
of  the  correction. 

Judgment  reversed. 

224.  Julius  I.  Lamprecht  et  al.  v,  John  Q.  Kehrwicher  et  al.  Error  to  the 
District  Court  of  Morrow  County. 

Bt  tbb  Court. 

In  May,  1875,  C.  recovered  a  Judgment  against  L.,  who  then  owned  four 
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paroeln  of  land.  Pending  proceedings  to  reverse  this  Jadgment, 
li.  mortgaged  out>  parcel  to  P.«  and  afterwards  conveyed  the  other 
parcels  to  othf*r  granUfes.  A  natinnal  hank  became^iie  owner  of  th* 
mortgage  note.  The  sum  due  on  ihe  note  exceeded  the  value  of  the 
niortgMged  premises,  and  L.  being  insolvent,  the  hank  (to  sav» 
expense  of  foreclosure),,  accepted  a  deed  for  the  land  in  payment  of 
the  morigage  debt.  G.*s  Judgment  was  affirmed,  and  an  action  to 
settle  priorities  was  properly  brought. 

HML:  The  bank's  interest  in  the  land  was  properly  dated  from  the 
entry  for  record  of  ihe  mortgage  to  P. 

Judgment  affirmed. 

6i.  Oorrell,  administrator,  v.  Kelsey.  Ern»r  to  the  District  Court  of  B^ 
mont  County.  Stricken  from  the  docket  at  costs  of  plsdntJlT  in 
error. 

90.  Bingamon  ti.  Commissioners  Brown  County.  Error  to  the  District 
Court  of  Brown  County.    Dismissed  for  want  of  preparation. 

127«  Harbine,  execut*ir,  etc  v.  First  National  Bank  of  Xenia.  Judgment 
affirmed.    No  report. 

165.  Pempin  et  al.  v.  Eaton.  Error  to  the  District  Court  o)r  Cu3rahoga 
County.  Ju<lgment  of  the  district  court  as  to  Minnie  Pempin  re- 
versed, and  judgment  against  her  on  the  verdict.  Judgment  of  tiui 
common  pleas  as  to  Elliott  affirmed. 

109.  Morgridge  v.  Trustees  of  Dnrby  Township.  Error  to  the  Distriet 
Court  of  Madison  County.    Judgment  affirmed.    No  report. 

185.  Tsylor,  administrator,  etc.  ti.  flapgoodetal.  Error  to  the  District 
Court  of  Cuyahoga  County.     Judgment  affirmed.    No  report. 

222.  Windiell  v.  Frost.    Error  to  the  District  Court  of  Portage  County. 

Dismissed  for  want  of  prosecution. 

t75.  Campbell  v.  Campbell.  Error  to  the  District  Court  of  Licking 
County.    Judgment  affirmed.    No  report. 

807.  Counts  etal.  v.  Stock.  Error  to  the  District  Court  of  Miami  County. 

Judgment  affirmed.    Penalty,  925. 

887.  Pitts,  Oraham  A  Co.  et  al.  v.  Wells  A  Dunn  et  sL  Error  to  the  Dis- 
trict Court  of  Wssliington  County.  By  sgreement  of  parties  time  for 
priming  of  record  extended  to  September  1,  1884. 

XOnOlf  DOOKST. 

S8.  Goodwin  ti.  Commissioners  of  Van  Wert  County.  Motion  to  tak* 
cause  No.  471,  General  Docket,  out  of  its  order.    Motion  overruled. 

S4.  Wilkinson  etal.  V.  Commissioners  of  Preble  County.  Motion  to  con- 
tinue cause  No.  241,  General  Docket,  until  after  Preble  district  court 
for  1864.    Csae  passed  until  doee  ol  said  term  of  said  court. 

23.  Buckland  et  al.  v.  Rice.  Motion  for  a  re-liearing  in  oaSe  No.  115,  Gen- 
eral Docket.  Motion  granted  so  far  ss  to  permit  argument  for  and 
against  the  finding  of  fsct  stated  in  the  opinion  of  the  commission. 
Hearing  to  be  on  Tuesday,  April  15, 1884,  at  2:80  p.  x. 
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DIGEST  OF  CASES 


kmignmnt^Cf  Fartof  /)ebt.-A  creditor  may  assign  a  part  of  a  debt  due 
to  him  and  thereby  vest  Ihe  assigiioe  with  the  right  to  sue  and  recover 
of  tlie  debtor,  even  witiioat  the  debtor*B  consent  to  the  assignment; 
but  the  ordor  of  assignment  muMt  not  be  drawn  in  general  terms  (like  a 
bill  of  ezcliauge)  merely  (]irec*tin»;^he  payment  of  the  money;  it  must 
BtatQ  the  pai'tHrular  debt  out  of  which  it  is  to  be  paid.  Harl*»  Assignee 
V.  Dixon.    Ky.  Sup.  Ct.,  Oct.  17,  1884.    5  Ky.  Law  Rep.  860. 


Beaf  and  IHunb  Witnow— Cbi»i/>e£e*fe.v  </•— A  deaf  and  dumb  child, 
alx>ut  nine  years  of  age,  who  hii^  no  idea  of  the  nature  or  nanotity  of  an 
oath,  and  who  can  not  be  matin  to  underntand  queHtions  asked  him,  is 
noi  competent  ns  a  witness.  Territory^  etc.  v.  Duran,  8up.  Ct.  N.  M., 
Feb.,  1884     West  Coast  Kep.  274. 


Eitoppal— Jtfdjf^ifMMt  upon  Service  by  Pubiieation  no  Bar  to  Another SuiL 
—A  decree  of  a  state  court  for  the  removal  of  a  cloud  upon  the  title  of 
land  within  the  8W«te,  rendered  against  a  citizen  of  another  state  who  has 
been  cited  by  publication  only,  as  directod  by  the  local  statutes,  is  n(»  bar 
to  an  action  by  hlni  in  the  Circuit  Court  of  the  United  States  to  recM>ver 
the  land  against  the  plaintitf  in  the  lormer  suit.  Uart  v.  JSiansom.  U.  8. 
Sup.  Ct.,  January  21,  1884.    8  Va.  Law  Journal  232. 


JnriidletionofCirooit  Court— i2t^/i<o/  Memoval—SeparcUe  Controversy. 
—One  o{  several  attaching  credit orA  Joined  the  others  as  defendants  in  a 
suit  to  set  aside  (•ertainjudgnientsobtained  against  the  debtor  hy  confes- 
sion. Held:  That  they  were  necessary  partitas  to  the  controversy  be- 
tween the  plAintifTand  his  debt4>r ;  and  that,  as  they  were  citizens  of  tlie 
sjime  state  willi  the  debtor,  the  cause  could  not  be  removed  to  the  UnitcKi 
Siaies  Court.  PoUock  v.  Loucftheim.  U.  8.  C.  C.  N.  D.  111.,  Nov.  21,  1883. 
19  Fed.  Rep.  405. 


'?TSMXite— Defenses— StnttUe  or  Limitations,— -The  defense  of  the  statute 
of  limitations  is  a  peixonHl  privilege,  and  to  be  made  availing  must  be 
pleaded  l>y  tli«' delendant ;  tlie  court  has  no  authority  to  interpose  the 
plea  for  a  defendant  wl|o  has  failed  to  do  so.  Smith  v.  Hutchinson,  Sup. 
Ct.  App.  Va.,  March  13, 1881.    8  Vsi.  Law  Journal  221. 


Bsmoval  of  Aotion— i^tr<r  Term,— The  language  of  the  act  of  1876 
shows  clearly  a  determination  on  the  part  of  congress  to  change  mate- 
rially the  time  within  wlilcli  to  make  application  to  remove  causes  from 
the  Slate  to  the  federal  c<»urts,  and  that  act  repeals  the  whole  of  the  sec- 
ond subdivision  of  section  rix  hundred  and  thirty-nine.  Tiie  first  term 
at  which  a  cause  can  be  tri^  is  the  first  term  at  which  there  is  an  issue 
made  up  for  trial,  and  the  appIi<*ation  for  removal  must  be  made  at  that 
time,  and  before  the  trial.  Eldredet  cU.  v.  Becker,  Wis.  nup.  Ct.,  March 
18,  1884.     18  N.  W.  Rep.  ©42. 
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▼ou  y.  OoLUiaoB,  O.,  Afkh.  10,  1884.  No.  10. 


CUBBENT  TOPICS. 


nrmzieAnov  oy  thb  cnrozMVAn  sior. 

The  special  grand  jnr7  called  in  Hamilton  county  to  inves- 
tigate the.  jnry  business  in  the  Berner  murder  case  and  the 
riots,  was  impaneled  in  Cincinnati  on  Monday  last,  in  an 
unusually  impressive  manner.  All  the  seven  common  pleas 
judges  sat  upon  the  bench  during  the  ceremony  and  judpc 
Avery,  presiding  judge,  gave  the  charge.  The  charge  o  hici& 
is  printed  in  full  in  the  daily  papers  of  Cincinnati,  is  a  docu- 
ment of  remarkable  clearness  and  force,  and  is  understood  to 
be  the  joint  work  of  the  seven  judges. 

As  to  the  charge  of  bribery,  Judge  Avery  said : 

'*  There  are  oommentB  of  the  prem,  prints  in  shop  windows,  and  talk 
upon  the  streets  which  can  bear  only  that  interpretation.  Are  these 
mere  mmon  and  suspicions,  to  be  traoed  to  no  sooroe  or  origin,  or  wiU 
thej  be  found  to  take  tangible  shape  and  substance  nnder  the  patient  in- 
▼estigation  of  a  giknd  Jary?  " 

Among  the  direct  matters  of  inquiry,  the  judge  said,  are : 

•<  Did  any  one  with  ii^nt  to  oormpt  a  Juror  of  the  late  panel  that 
tried  WUliam  Berner,  or  to  Influence  a  Juror  In  his  verdict,  promise  or 
offer  him,  whether  before  or  after  he  was  summoned  or  sworn,  any  valu- 
able thing?  Did  any  Juror  aolidt  or  accept,  so  to  influence  him,  any 
valuable  thing?" 
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CoDoerning  informatioD : 

**Ii  will  bo  for  yoa  to  weigh  and  ezsmino,  and  if  traoes  of  goilt  an 
dlaoorered  to  pnnne  them  ontll  the  gailty  are  found.  Ton  have  the 
right  to  expect  in  this  ser^oe  the  assistanoe  of  every  oitiaen.  It  ia  not 
the  time  n^w  for  any  one  who  can  aid  yon  to  hold  back.  If  there  ia  a 
aeoret  in  the  breaat  of  any  man,  let  it  come  forth  I " 

It  may  require  a  good  while  to  mage  thejinqniiy,  bat — 

**  It  is  intended  that  it  shall  reach  as  far  and  be  continued  for  ao  long 
aa,  in  your  Judgment,  there  may  be  any  poesibility  of  finding  a  trace  of 
the  crime.  Brery  avenue  is  open  to  your  exploration.  There  can  be 
no  secrets  of  the  jur^-room  to  bar  investigation  whether  there  waa 
bribery  of  a  Juror;  nor  can  the  confldence  of  the  relation  between  attor- 
ney and  client  protect  against  disclosing  any  combination  to  commit 
crime.  The  same  latitude  of  inquiry  is  allowed  into  the  conduct  of  any 
officer  of  the  court.  The  individual  Jurors  themselves,  and  their  sur- 
roundings, may  be  inquired  about  with  the  view  of  ascertaining  if  there 
be  evidence  of  crime.  Was  It  at  their  own  solicitation  or  suggestion,  or 
of  any  one  of  them,  that  they  were  put  upon  the  panel  ?  *' 

The  guilty  may  not  be  expected  to  rush  right  up  and  make 
*•  picnic  of  confession, 

"  But  traces  may  be  discovered,  facts  may  be  turned  up  and  ciroum- 
stances  confessed.  Quilt  may  be  inferred  If  evidence  is  found  reasonably 
to  warrant  the  inference.  Bribery  may  be  not  only  by  money,  but  by 
the  promise  or  offer  of  any  ojther  valuable  thing,  whether  it  be  office, 
place,  employment,  or  whatever  erse  may  be  promised  or  oflfored  with 
intention  to  corrupt.  The  intention  to  corrupt  may  be  evidenced  by  the 
promise  or  offer  itself,  as  men  are  presumed  to  intend  the  natural  con- 
sequences of  their  acta.  And,  besides  the  question  of  bribery,  whoever 
corruptly  or  by  threats  or  force  endeavors  to  influence,  intimidate,  or 
impede  any  Juror  or  officer  of  court  in  the  diacharore  of  his  duty  Is  also 
guilty  of  an  oflbnse.*' 

The  composition  of  the  grand  jury,  which  consists  entirely 
of  citizens  of  the  highest  standing,  is  a  guaranty  that  the 
work  will  be  done  thoroughly  and  intelligently;  yet  we 
hardly  expect  that  any  discoveries  of  importance  will  be 
made.  To  expose  corrupt  relations  between  jurymen  and 
attorneys  is  certainly  a  very  difficult  matter. 


The  legislature  adjourned  without  passing  the  bill  reduc- 
ing the  number  of  peremptory  challenges  on  the  part  of  the 
defendant  in  capital  cases,  to  six.  The  bill  passed  the  houseg 
but  the  judiciary  committee  of  the  senate  concluded  to  ]My 
it  over  to  next  January. 
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NOTES  OF  CASES. 

TBUTH  07  AV8WSB8  TO  QVBSTIOVB  IK  LIFE  DTS.  POLICY. 

Aq  important  life  insurance  case  was  decided  by  the  Su- 
preme Court  of  the  United  States  on  Monday  last.  In  the 
case  of  Gmilie  Moular,  plaintiff  in  error,  against  the  American 
Life  Insurance  Company,  in  error  to  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania.  This 
was  a  suit  upon  a  policy  of  life  insurance,  which  contained  as 
a  part  of  the  contract,  a  stipulation  that,  '^  if  the  representa- 
tions and  answers  made  to  the  company  in  the  application  for 
the  policy  should  be  found  untrue  in  any  respect,  the  policy 
should  be  null  and  void.*'  When  the  insurance  was  obtained, 
the  assured  was  asked,  among  other  questions,  whether  he  had 
ever  had  the  asthma,  scrofula,  or  consumption.  His  answer  was 
no.  In  the  trial  of  the  cose  in  the  court  below,there  was  evidence 
show  that  deceased  had  had  these  diseases  in  their  incipient 
form  prior  to  his  application  for  insurance,  but  there  was  aho 
evidence  going  to  show  tUat  he  was  entirely  unaware  of  it. 
The  court  instructed  the  jury  that  it  made  no  difference 
whether  the  assured  was  aware  of  it  or  not,  if,  as  a  matter  of  fact, 
he  had  had  those  diseases.  His  answer  to  the  company,  al- 
though made  honestly  and  in  good  faith,  were  none  the  less 
untrue,  and  the  company  was  not  bound  by  the  policy. 

This  ruling  is  here  assigned  for  error.  This  court  holds, 
first,  that  what  the  company  of  the  assured,  and  what  the 
latter  agreed  to  as  a  precedent,  was  that  he  should  make  full 
and  honest  answers  to  all  q^uestions  without  evasion,  fraud  or 
concealment;  second,  that  the  fact  that  he  had  certain  dis- 
eases, and  said  he  had  not  had  them,  does  not  necessarily  in- 
validate the  policy  when  there  was  evidence  to  show  that  the 
diseases  were  so  latent  that  the  assured  was  not  conscious  of 
them  ;  third,  that  it  was  an  erroneous  con:»truction  of  the  con- 
tract to  hold,  as  the  court  below  did,  that  the  company  was 
relieved  from  liability  if  it  appeared  that  the  assured  had  been 
in  fact  afflicted  with  the  diseases  mentioned.  The  jury  should 
have  been  instructed  that  the  plaintiff  was  not  precluded 
from  recovery  on  the  policy,  unless  it  appeared  that  he  knew, 
or  had  reason  to  believe  at  the  time  of  his  application,  that 
he  was  or  had  been  so  afflicted. 
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The  judgment  of  the  court  below  was  therefore  reversed, 
with  directions  to  set  aside  the  verdict. 


TOLinm  41  AVD  41  OHIO  STATI  BINBXI. 

All  decisions  of  the  Supreme  Court  of  Ohio  from  and  after 
April  fifteenth  last,  will  go  into  Vol.  42  Ohio  St.  All  decisions 
of  the  supreme  court  commission  from  Tuesday  of  next  week, 
will  go  into  Vol.  41  Ohio  St.  It  will  be  noticed  that  bj 
this  arrangement,  all  the  decisions  by  the  present  suprenke 
court  commission  will  be  reported  in  ydumes  40  and  41 
Ohio  St. 


REPOBTED    GASES. 

BOVD  AeADTST  HieueiVCI  OF  AeXHT— OBTAnriD  BT  FBIHGIFAL 

WITHOUT  moEMnre  sujmriis  of  tobxr  acts  of  vBeueivox. 

( Okio  aupreme  0(mrt  OmmiaHon.    Nov.  6,  ISBS.) 

Smith  v,  Josselyn  st  al. 

1.  S.  hftd  knowledge  that  his  agent,  by  culpable  oarelesBBeaB,  had  loat 

money  collected  by  him  in  the  discharge  of  his  duties,  and  for  that 
reason  required  that  he  should  either  give  bond  to  pay  over  all 
moneys  hereafter  received  or  collected  by  him,  or  quit  his  employ- 
ment. 8.  did  not  inform  the  sureties  of  his  agent's  former  culpable 
carelessness  and  they  had  no  knowledge  thereof.  Held.'  That  the 
principal  cannot  avail  himself  of  the  guaranty  thus  obtained. 

2.  After  evidence  had  been  given  tending  to  establish  the  state  of  facia 

set  out  in  the  preceding  paragraph,  it  was  error  for  the  Judge  to  in- 
struct the  Jury  that  it  was  their  duty  to  return  a  verdict  for  8. 

Erbor  to  the  District  Court  of  RichLand  County. 

Sylvester  Smith  was  the  agent  of  the  B.  &  0.  R.  R.  Co.,  at 
Mansfield,  0.  E.  N.  Josseiyn  had  charge  of  the  town  freight 
house  of  the  railroad  company  and  reeeived  and  collected 
large  sums  of  money  for  freights.  He  was  appointed  by 
Smith,  and  S.  was  responsible  to  the  company  for  his  acts. 
On  the  fifteenth  of  October,  1873,  Josseiyn,  with  W.  S.  Carroll 
and  John  Hoover  as  sureties,  gave  a  bond  to  Smith  in  the 
sum  of  $3,000,  conditioned  that  Josseiyn  should  well  and  truly 
pay  over  to  Smith  all  moneys  colieoted  or  coming  into  his 
hamis  belonging  to  the   B.  <fe  O.  R.  R.  Co.     Aucrust  18,187?. 
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Smith  commenced  An,  action  upon  this  bond  againBt\ Josselyn, 
OS  principal,  and  Carroll  and  Hoover  as  sureties,  seeking  to 
recover  $1,283.23  said  to  have  been  wrongfully  withheld  by 
Jomelyn  and  belonging  to  the  railroad  company. 

As  one  of  their  defenses,  the  sureties  alleged  that,  prior  to 
the  fifteenth  of  October,  1878,  Josselyn  had  sustained  the 
same  relation  to  Smith  and  the  railroad  company  that  he  did 
afterwards.  That  in  such  employment  Josselyn  had  collected 
money,  but  that  he  had  held  and  managed  the  same  so  care- 
lessly, negligently,  and  with  such  want  of  skill,  that  he  had 
lost  the  same,  and  that  there  was  on  the  fifteenth  of  October, 
1878,  a  deficiency  in  Josselyn's  accounts,  and  a  failure  by  him 
to  pay  over  the  money  received  by  him.  It  was  claimed  that 
Smith  had  full  knowledge  of  these  things;  that  on  account  of 
them  he  required  a  bond  from  Josselyn ;  that  the  sureties  had 
no  knowledge  of  them,  and  that  Smith  did  not  inform  the 
sureties  of  his  agent's  former  culpable  carelessness. 

The  result  of  the  action  in  the  court  of  common  pleas  was  a 
verdict  and  judgment  for  the  plaintiff.  This  judgment  was 
reversed  by  the  district  court. 

Jrnner  &  Tracy^  for  plaintiff  in  error. 

Dirlam  &  J^ynum,  for  defendants  in  error. 

Nash,  J.  One  of  the  reasons  for  which  the  district  court 
reversed  the  judgment  of  the  court  below,  was  the  action  of 
that  court  in  directing  a  verdict  for  the  plaintiff.  This  was 
done  after  the  defendants,  the  sureties,  had  offered  some  evi- 
dence tending  to  show  that  their  principal,  without  their 
knowledge,  had  been  guilty  of  culpable  carelessness  while  in 
the  employment  of  the  plaintiff  and  before  the  giving  of  the 
bond  sued  upon  by  him ;  that  the  plaintiff,  Smith,  had  knowl- 
edge of  this  carelessness  when  he  required  Josselyn  to  give  a 
bond  or  leave  his  service,  and  that  this  fact  he.  Smith,  with- 
held from  the  sureties.  These  were  matters  of  fact  which  the 
jury  should  have  been  left  to  determine.  If  once  established 
they  make  a  good  defense  for  the  sureties.  Dvnsmart^  Truttee^ 
V.  TidbaU  etal.U  Ohio  St.  411. 

We,  therefore,  agree  with  the  district  court  in  reversing  the 
judgment  of  the  common  pleas,  and  as  this  error  necessitates 
a  reversal,  we  have  not  considered  other  alleged  errors. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmid. 
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WBiTTBi    inTBinmT  —  BirLS    07   oonTBVOTXOV  —  esAravfr 

CLAirSB. 
XOhAo  Supreme  Oowrt  ObmmiMicm.    ICaroh  11, 1884.) 

Coal  Co.  v.  Mining  and  Railway  Co# 

1.  In  oonstming  a  written  instrnment,  effeet  shonld  be  giTen  to  all 
of  its  words,  if  this  can  be  done  by  any  reasonable  interptetation* 

2.  A  dlaoBe  making  a  grant  passes  everything  ineloded  within  the  or- 
dinary meaning  of  its  words,  onless  it>  biearly  aj^Mars  from  an  in- 
spection of  the  entire  instrument,  read  in  the  light  of  the  rdatloo  of 
the  parties  to  the  sabjeot  matler  of  the  contract  wlien  it  wasmade^ 
that  the  words  were  used  in  a  more  limited  sense. 

Brror  to  the  Dif?trici  Court  of  Medina  County. 

On  the  sixteenth  day  of  November,  A.  D.  1872,  two  Ohio 
corporations,  the  Silver  Creek  Mining  and  Railway  Company, 
of  the  first  part,  and  the  Wadsworth  Coal  Company,  of  the 
second  part,  executed  a  contract  under  seal,  of  which  the  fol- 
lowing is  a  copy,  to  wit  : 

'^This  agreement  made  and  entered  into  at  Cleveland,  Ohio, 
this  sixteenth  day  of  November,  A.  D.  1872,  by  and  between 
"  the  Silver  Creek  Mining  and  Railway  Co.,"  party  of  the  first 
part,  and  ^'  the  Wadsworth  Coal  Co.,"  party  of  the  second 
part.  Witnesseth :  That  the  said  party  of  the  first  part,  in 
consideration  of  the  rents  and  profits  hereinafter  named  to  be 
paid,  and  the  undertakings  and  agreements  to  be  performed 
by  the  party  of  the  second  part,  hereby  lease  and  let  to  the 
party  of  the  second  part  for  the  term  of  till  coal  is 
mined,  commencing  at  the  date  hereof,  all  the  ''  mineral  coal'' 
in  the  following  described  land,  formerly  known  as,  and  being 
lands  situate  in  the  township  of  Wadsworth,  county  of  Me- 
dina and  state  of  Ohio,  bounded  and  located  as  follows  : 

"  Being  inlot  two  and  tract  one.  Beginning  at  the  south- 
east comer  of  IsrUd  Ritter's  land,  both  being  lot  two  of  tract 
number  one,  or  Wadsworth  tract,  and  running  west  34  chains ; 
thence  south  so  far  that  a  line  is  formed  parallel  with  the  first 
mentioned  line,  and  on  the  east  by  the  township  line,  and 
south  by  part  of  lot  two,  and  west  by  lot  eleven,  the  same  to 
contain  fifty  acres  of  land. 

*'  And  also  a  part  of  lot  two  in  township  number  one,'  range 
thirteen,  the  Connecticut  Western  Resei^ve,  an(i  in  thp  town- 
ship of  Wadsworth.  Commencing  at  the  norih-wesi  corner 
of  said  lot,  thence  running  south  89  degrees,  8  minutes ;  east 
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taken  (Rev.  Stats.  6524).  As  no  showing  is  made  that  the  or- 
der was  erroneous,  the  presumption  is,  that  upon  the  hearing  of 
that  motion,  the  justice  found  that  the  affidavit  was  true, 
and  that  the  attachment  was  properly  issued.  This  was  an 
ancillary  proceeding  to  the  cause  of  action,  afterwards  heard 
upon  its  merits,  and  it  was  not  necessary  to  the  rendition  of 
final  judgment  upon  the  cause  of  action,  that  the  justice 
should  again  hear  and  determine  the  grounds  for  the  attach- 
ment. 
[To  appean  iq  39  Ohio  St.]  MoHon  overruled. 


OOVTIBT  07  WILL-WITVX88X8  ADMISSIBLI. 
{OMo  Supreme  Ctourt  Oammiaeion.    Janiuffy  22, 1884.) 

Tremblby  V,  Trbmblby. 

1.  In  an  action  to  oontest  the  validity  of  a  will,  after  the  defendant  had' 
oflbred  the  wiUandaoertifledoopy  of  the  order  of  probate  in  evi- 
d%noe,  and  the  plaintiff  had  oalled  one  of  the  witneasee  on  whose 
teatimony  the  will  had  been  admitted  io  probate,  who  t<«tifled  that 
he  did  not  sign  the  will  as  a  witness  In  the  presence  of  the  testator, 
the  defendant  may  then  call  other  witnesses  to  the  will,  not  called 
in  the  probate  thereof,  and  prove  by  them,  that  they  signed  it,  as 
witnesses,  in  the  presence  of  the  testator,  and  thereby  prove  the  due 
ezecntioiCi  of  the  will. 

-2.  Where  the  name  of  the  testator  waa  not  signed  by  himself,  but  by 
another  person  by  his  direction,  the  person  so  signing  may  be  a  wit- 
ness to  the  ezeontion  of  the  will. 

a.  Where  another  penon  signed  the  name  of  the  testator  to  the  will,  by 
his  direction,  an^  in  his  presence,  snch  signing  is  eqnivalent  to  a 
formal  acknowledgment  of  the  signal  nre. 

4.  Where  one  of  the  witnesses  to  the  execution  of  the  will  was  the  person 
who  signed  it  for  the  testator,  by  his  direction,  and  in  his  presence, 
and  the  other  witness  heard  the  testator  acknowledge  the  signatare 
and  the  will  to  be  his,  and  signed  it  as  a  witness,  in  the  presence  of 
the  testator,  the  execution  of  the  will  was  sufficiently  proved. 

Brror  to  the  District  Court  of  Huron  County. 

The  original  action  was  brought  in  the  common  pleas  by  the 
plaintiff  in  error  to  set  aside  the  will  of  his  father,  William 
Trembly,  on  the  grounds  that  the  testator  did  not  sign  the 
will,  and  that  it  was  not  signed  in  his  presence  by  his  direc- 
tion, and  that  he  was  not  of  sound  and  disposing  mind  and 
memory,  and  that  the  making  of  the  will  was  procured  by  un- 
due influence. 
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the  qnarterly  portioli  of  the  amount  of  coal  stipulated  herein 
to  be  mined  in  that  year,  then  the  party  of  the  second  part 
shall  pay  to  the  party  of  the  first  part  the  sum  to  which  said 
quarterly  portion  would  amount  the  same  as  if  it  had  been 
mined,  but  said  sum  shall  be  considered  as  advance  payment 
to  apply  on  the  first  coal  mined  thereafter  in  excess  of  the 
stipulated  quality  [quantity]  except  in  case  of  general  strike 
of  miners  in  the  district  in  which  said  mine  is  located,  in 
which  eyent  the  party  of  the  second  part  shall  not  be  held  to 
pay  said  quarterly  portion  as  above  mentioned,  but  an  allow- 
ance shall  be  made  to  cover  the  time  of  said  stoppage.  And 
the  party  of  the  first  part  hereby  grant  to  the  party  of  second 
part  the  use  and  occupancy  of  four  acres  of  said  land  in  a  com- 
pact form  during  the  term  of  this  agreement  on  which  the 
party  of  the  second  part  agree  to  put  up  and  maintain  a  suita- 
ble-fence, open  the  mine,  erect  machinery  and  construct 
chutes,  screens,  roads  and  drains,  so  as  to  carry  on  the  business 
of  mining  advantageously.  All  of  which  machinery,  and 
structures  and  improvements  shall  remain  undisturbed  and 
unimpaired  until  the  termination  of  this  contract. 

**  And  the  party  of  the  second  part  agree  to  erect  scales  of 
approved  manufacture  at  the  mouth  of  the  mine  on  which  all 
the  coal  mined  shall  be  weighed  accurately,  to  keep  just  and 
accurate  accounts  and  records  of  all  coal  mined,  sold  and 
ship(>ed  in  approved  form  so  as  to  be  easily  examined,  and 
to  furnish  to  the  party  of  the  first  part  or  assigns  statements 
of  thft  same  at  least  quarterly  at  the  periods  heretofore  men- 
tioned. And  the  party  of  the  first  part  or  assigns  shall  have 
at  all  reasonable  hours  the  right  to  examine*  survey  and 
inspect  tbe  mines,  books  of  accounts  and  records:  and  the 
party  of  the  second  part  agree  to  open  and  work  the  mine  in 
a  good  substantial  and  workmanlike  manner,  leaving  suflS- 
cient  pillars  of  coal  and  timbers  and  props  to  support  the  roof 
until  the  coal  is  all  exhausted.  And  to  mine  from  year  to 
year  so  that  the  thin  as  well  as  [thick]  coal  shall  be  taken 
out  in  proper  proportions  as  the  work  progresses. 

**  It  is  further  agreed  that  if  the  pkurty  of  the  second  part  fail 
to  make  any  payments  herein  specified  at  the  time  provided 
and  reftise  or  neglect  to  pay  the  sum  [same]  for  a  period  of 
Irar  months  after  the  time  it  is  due,  then  the  party  of  the 
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•rat  part  or  aadgns,  if  they  so  elect,  may  take  any  time  there- 
after fall  poeseflsion  of  the  mine,  machinery,  fixtures,  imple- 
ments and  conveniences  on  snch  land  and  use  the  same  as 
they  deem  proper  to  carry  on  mining  and  removal  of  coal 
from  said  land  until  it  is  exhausted.  The  party  of  the  sec- 
ond part  considerilig  such  possession  and  use  a  proper  for- 
feiture for  their  failure  to  pay.  And  the  party  of  the  first 
part  may  tuincel  this  contract  on  taking  iKMuession  as  afore- 
said, reserving  to  themselves  their  right  of  damages. 

"  It  is  further  agreed  that  if  before  the  term  of  this  agree- 
ment is  expired  the  coal  should  be  exhausted  from  said  land 
and  none  remains  to  be  mined,  then  the  party  of  the  second 
part  shall  have  the  right  to  remove  all  machinery  and  fix- 
tures from  the  premises,  provided  no  unnecessary  damage  is 
done  to  the  land,  and  all  accounts  between  the  parties  hereto 
are  settled  and  paid,  and  thus  terminate  this  contract. 

'*It  is  furthef  agreed  by  the  parties  hereto  that  the  aforesaid 
•oal  shall  be  mined  through  an  opening  or  openings  on  the 
surfiuM  of  said  land,  and  that  the  fttilure  of  the  party  of  the 
second  part  to  make  the  necessary  shafts,  slopes  or  drifts,  and 
construct  machinery  and  fixtures  on  the  i^remises  as  herein 
described,  before  the  thirty-fint  day  of  December,  A.  D.,  1877, 
■hall  be  a  forfeiture  on  their  part  to  any  further  rights  in 
this  contract,  if  the  party  of  the  first  part  so  elect.  And  it 
10  also  agreed  that  for  any  coal  that  the  party  of  the  second 
part  shall  remove  from  other  lands  through,  over,  or  above 
said  described  land,  the  said  second  party  shall  have  all  the 
rights  now  ponetmi  by  the  party  of  the  firs^  part. 

"  The  parties  hereto  retpet^idly  bind  themselves,  their  heirs, 
administratora  and  assigns  to  the  performance  of  this  agree- 
Hient. 

^'In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  above  written. 
''  In  presence  of  G.  L.  Latix xb. 
"NiCHS.  Amxs. 
^  SiLVBB  Gbxbk  Mining  and  Railway  Company, 

''  By  J.  F.  Cabd,  Prwidetd.    [sxal.] 
^'  Thx  Wadswobth  Coal  Company, 

"  By  John  J.  Waoonxb,  PreridenL    [sxal.] 
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*'  The  8taU  of  Ohio,  Cuyahoga  County,  88: 

"  Personally  appeared  before  me,  C.  L.  Latimer,  notary  public, 
within  and  for  eaid  county,  Jonathan  F.  Card,  president  of 
the  Silver  Creek  Mining  and  Railway  Company,  and^is  such 
acknowledged  the  signing  and  sealing  of  the  foregoing  instru- 
ment as  the  act  and  deed  of  said  company,  and  as  his  act  and 
deed  as  president  of  said  Silver  Creek  Mining  and  Railway 
Company. 

"  Witness  my  hand  and  official  seal  this  fourth  day  of  Jan- 
uary, A.  D.  1873. 

"  C.  L.  Latimer, 

"  [notarial  seal.]      Notary  PMiCy  Cuyahoga  County^  Ohio.** 

At  the  date  of  said  instrument  the  said  Silver  Creek  Mining 
and  Railway  Company  held  the  said  Whitman  tract  of  106 
acres  under  a  lease  containing  the  following  stipulation  (said 
company  being  the  **  party  of  the  second  part  ">,  to  wit : 

'^  It  is  also  agreed  that  all  coal  mined  on  said  premises  is  to 
be  accurately  weighed,  and  the  weight  to  be  kept  in  a  book 
which  shall  at  all  reasonable  times  be  opened  for  inspection  of 
the  said  first  party,  and  it  is  further  agreed  that  the  said  party 
of  the  seeond  part  is  to  have  the  privilege  of  using  the  said 
railroads,  underground  entries,  buildings  and  fixtures  for  the 
purpose  of  mining  and  removing  coal  from  other  lands,  and 
after  the  said  mine  becomes  exhausted  or  unmineable  they 
may  continue  the  use  of  said  railroads,  underground  entries, 
buildings  and  fixtures,  by  paying  the  party  of  the  first  part 
the  sum  of  five  dollars  per  year  for  each  year  they  may  use 
them  for  the  purpose  of  transporting  coal." 

Before,  and  on,  November  16,  1872,  the  Wadsworth  Coal 
Company  owned  the  coal  under  the  lands  adjoining  the  tracts 
described  in  the  agreement  of  that  date ;  but  access  to  said 
adjoining  tracts  of  coal  could  be  conveniently  had  only 
through  the  lands  described  in  said  instrument. 

On  May  21,  1879,  the  Silver  Creek  Mining  and  Railway 
Company  began  suit,  in  Medina  common  pleas,  claiming  that 
the  Wadsworth  Coal  Company  had  forfeited  its  rights  by 
non-fulfilment  of  its  contract  duties;  that  it  owed  a  large 
amount  as  rental  for  coal;  and  prayed  for  an  account ;  judg- 
ment for  the  sum  due,  and  possession  of  the  mine. 
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The  defendant,  by  answer  and  croes-petition,  denied  the  al- 
leged forfeiture ;  averred  that  all  the  coal  in  the  lands  de- 
scribed in  the  instrument  of  Novenber  16,  1872,  had  been 
mined  and  removed ;  that  defendant  was  entitled  to  possess 
and  use  the  passage  way  through  the  mines,  and  the  struc- 
tures and  appliances  at  the  entrance,  for  the  purpose  of  re- 
moving coal  from  defendant's  adjoining  lands,  and  prayed  the 
court  to  construe  the  contract  and  quiet  defendant's  posses- 
sion. 

The  issues  were  referred  to  a  referee,  who  found  that  de- 
fendant had  forfeited  no  right;  that  it  owed  to  plaintiff 
$7,594.52 ;  that  all  the  mineable  coal  had  been  removed  from 
th<^  plaintiff's  lands;  that  no  part  of  the  contract,  or  instru- 
ment, of  November  16,  1872,  remained  in  force  except  the  obli- 
gation to  pay  said  balance,  and  the  right  of  the  defendant  to 
retain  possession  of  said  passage,  structures  and  appli- 
ances for  the  purpose  of  removing  said  adjoining  coal.  The 
common  pleas  comfirmed  the  referee's  report,  and  adjudged 
that  plaintiff  recover  of  defendant  said  sum  of  $7,59152,  and 
interest  thereon  from  May  3,  1880.  The  costs  were  divided. 
A  motion  for  a  new  trial  was  overruled,  and  a  bill  of  excep- 
tions, presenting  all  the  evidence,  was  made  part  of  the 
record. 

Upon  petition  in  error,  the  district  court  reversed  and  set 
aside  "  all  that  part  of  the  report  of  the  referee  and  judgment 
of  the  court  thereon,  holding  and  deciding  that  said  defendant 
in  error  has  the  right  to  hold  and  use  said  leased  premises  for 
the  purpose  of  removing  coal  from  other  land,  or  for  any  pur- 
pose, after  all  the  coal  leased  was  found  to  be  exhausted." 

By  petition  in  error  the  Wadsworth  Coal  Company  asks  for 
a  reversal  of  the  judgment  of  the  district  court. 

Hvmphrey  A  Sbiart^  for  plaintiff  in  error. 

Steoenwn  Burke,  for  defendant  in  error. 

Gramobii,  C>  J.  What  is  the  true  construction  of  the  agree- 
ment of  November  16,  1872,  upon  the  point  in  dispute? 

It  was  formally  and  carefully  drawn.  The  stipulations 
touching  the  mining  of  the  lessor's  coal,  and  the  payment 
therefcMT  by  the  lessee,  demonstrate  that  the  draftsman  under- 
stood precision  of  statement  and  legal  phraseology.  From  the 
beginning,  down  to  the  last  two  clauses  of  the  instrument,  all 
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is  clear,  precise  and  technical ;  giving  rights  and  imposing 
obligations  that  were,  *'  for  the  term  of  till  coal  is  mined." 
What  coal?  In  the  absence  of  any  indication  of  a  different 
meaning — ^the  coal  in  the  leased  land.  But  note  the  omission 
of  "the 'before 'coal." 

After  very  completely  providing  for  said  rights  and  obliga- 
tions, the  draftsman  added  two  clauses. 

One  of  these  gives  permission  to  the  lessee  to  remove  all 
machinery  and  fixtures,  ''provided  no  unnecessary  damage 
is  done  to  the  land,  and  all  accounts  between  the  parties 
hereto  are  settled  and  paid,  and  thus  terminate  this  con- 
tract." 

If  the  preceding  stipulation  had  shown  the  work  of  a 
"prentice  hand,"  we  would  attach  less  importance  to  the 
worder,  ''if  before  the  term  of  this  agreement  is  expired,  the 
eoal  shall  be  exhausted  from  said  land."  Bat  the  words  of  a 
skilled  and  careful  writer  demand  attention.  He  began  this 
clause  with  , words  plainly  indicating  that  "the  term  of  4his 
agreement"  would  not  necessarily  expire  when  "the  coal 
should  be  exhausted  from  said  land." 

If  his  sole  purpose  had  been  to  insert  permission  for 
the  removal  by  the  lessee  of  its  machinery  and  fixtures, 
such  a  writer  would  have  penned,  "  On  the  termination  of 
the  lease,"  or,  "  When  all  the  coal  shall  be  exhausted  from 
said  land,  then  the  party  of  the  second  part,"  etc.  Moreover, 
after  the  words, "  the  coal  should  be  exhausted  from  said  land," 
he  adds,  "and  none  remain  to  be  mined."  If  these  last  six 
words  refer  to  the  coal  in  the  leased  lands,  the  writer  fell  into 
a  tautology  not  exhibited  by  him  in  the  preceding  parts 
of  the  paper.  When  he  wrote,  '-and  none  remains  to  be 
mined,"  was  he  thinking  of  the  lessee's  coal  in  the  adjoining 
tracts  ?    Did  the  words,  "  till  coal  is  mined,"  include  that  coal  ? 

In  the  final  clause  he  wrote :  "  And  it  is  also  agreed  that  for 
any  coal  that  the  party  of  the  second  part  shall  remove  from 
other  lands  through,  over  or  above  said  described  land,  the  said 
seoond  party  shall  have  all  the  rights  now  possessed  by  the 
party  of  the  first  part." 

The  defendant  in  error  claims  that  this  clause  should 
be  construed  as  if  the  words,  "  during  the  continuance  of  this 
lease,"  were  added  to  *t. 
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But,  if  the  writer's  intent  was  to  grant  a  permit  for  that 
time,  would  he  not  have  used  the  well-known  phrase, ''  and 
during  the  term  of  this  agreement,  said  second  party  may  re- 
move coal  from  other  lands  through,  over  or  above  said 
described  land."  It  is  shorter  by  almost  one-half  than  the 
clause  placed  by  him  in  the  contract. 

Moreover,  the  form  of  the  contract  clause  clearly  shows  that 
the  writer  knew  of  the  lessee's  purpose  to  so  remove  coal  from 
other  lands;  nay,  more,  it  recognizes  its  right  to  do  so  without 
the  lessor's  permission,  and  implies  a  purpose  to  grant  some- 
thing in  addition  to  such  right.  As  matter  of  law,  without 
any  such  permit,  the  lessee  could  lawfully  remove  coal  from 
its  other  lands  during  the  continuance  of  the  lease.  He  who 
rents  a  farm  adjoining  his  own  may,  during  the  lease,  haul 
the  produce  of  his  own  land  across  the  leased  land,  without 
any  license  from  his  landlord. 

This  clause,  in  its  form,  recognizes  this  rule  of  law ;  recognizes 
the  purpose  of  the  lessee  to  so  remove  coal;  and  then  proceeds 
to  grant  to  it,  for  the  purpose  of  such  removal,  '^  all  the  rights 
now  possessed  by  the  party  of  the  first  part." 

Amongst  those  rights  was  the  grant  in  the  Whitman  lease, 
covering  one  hundred  and  six  acres  out  of  the  one  hundred 
and  seventy-five  acres  described  in  the  contract.  The  con- 
tracting parties  acted  with  knowledge  of  that  lease  and  its 
stipulation. 

A  well-established  rule  requires  the  court  to  give  effect  to 
every  word  in  an  instrument,  if  it  can  reasonably  be  done.  In 
this  case,  the  common  pleas  treated  the  agreement  as  containing 
two  distinct  parts — the  first,  a  sale  of  the  coal  in  the  one  hun- 
dred and  seventy-five  acres,  with  rights  and  obligations  ending 
with  the  exhausting  of  that  coal,  and  payment  for  it  at  the 
stipulated  price;  the  second,  an  assignment  to  the  Wads- 
worth  Company,  for  the  purpose  of  removing  the  coal  from  its 
adjoining  lands,  o(  all  the  rights  then  possessed  by  the  Silver 
Creek  Mining  and  Railway  Company.  The  Whitman  lease 
valued  those  rights  in  the  one  hundred  and  six  acres,  of  that 
tract,  at  the  small  sum  of  five  dollars  per  year.  This  fairly 
indicates  what  Whitman  and  the  Silver  Creek  Company  con- 
sidered the  concession  of  such  rights  was  worth  to  the  land- 
owners, in  addition  to  the  royalty  paid  for  the  coal  in  the  land 
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across  which  the  rights  wer^  to  be  ased.  The  Whitman  lease 
was  dated  September  3,  1872  (less  than  three  months  before 
the  agreement  in  question).  Under  it  the  Silver  Creek  Com- 
pany was  to  pay  a  royalty  of  only  seventeen  cents  per  ton  of 
2,240  pounds, /and  was  bound  to  mine  only  about  1,200  tons, 
annually,  making  a  rental  of  $200. 

On  November  16,  1872,  the  Wadsworth  Company  took  this 
lease,  and  sixty-nine  acres  more,  and  agreed  to  pay  to  the 
Silver  Creek  Company  a  royalty  of  forty  cents  for  each  ton  of 
2,150  pounds,  ami  to  mine  at  least  20,000  tons  annually.  It 
also  consented  .to  most  stringent  stipulations  as  to  time  and 
manner  of  payments ;  it  agreed  to  make  ^'  advance"  payments ; 
and  to  so  limit  its  right  to  apply  those  payments  upon  coal 
subsequently  mined,  that  it  was  quite  possible  a  material 
part  of  the  payments  so  advanced  would  be  wholly  lost 
to  it. 

This  assent  to  such  terms,  given  with  a  knowledge  of 
the  moderate  terms  of  the  Whitman  lease,  plainly  indi- 
cates, as  we  think,  a  controlling  inducement  more  im- 
portant than  the  mere  right  to  mine  coal  in  the  one 
hundred  and  seventy -five  acres,  with  the  opportunity,  while  9f 
mining,  to  take  coal  from  their  adjoining  lands.  The  quantity 
to  be  taken  each  year  from  the  one  hundred  and  seventy-five 
acres,  left  small  time  or  opportunity  for  removing  other  coal 
^'during  the  lease.'' 

The  district  court  adopted  a  construction  which  i^ves  no 
effect  to  the  opening  w6rd6  of  the  clause  next  preceding  the 
final  clause — which  ignores  the  force  ctf  the  final  clause — ^which 
introduces  into  it  words,  not  there  by  neeesmry  implication, 
to  wit :  ''during  the  continuance  of  this  lease;"  and  does  not 
give  to  the  Wadsworth  Company  "all  the  rights''  then 
''  possessed"  by  the  Silver  Creek  Company. 

It  seems  to  u&that  the  construction  adopted  by  the  common 
pleas  is  the  true  one.  It  gives  to  each  vord  itsordinorj 
meaning.  The  final  clause  expreosly  transfers  to  the  Wads- 
worth Company  aU  the  righte  then  poe^eseed  by  the  other  com- 
pany for  the  purpose  of  removing  coal  from  other  lands*  No 
words  of  limitation  are  there.  No  court  has  a  right  to  inter- 
polate them  without  strong  reason;  without  they  belong  there 
byneceeeary  implication.    In  tbis^ paper  we  find  no  such  ne- 
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cessitj.  On  the  contrary,  a  careful  inspection  of  the  paper 
itself,  in  the  light  afforded  by  the  then  situation  of  the  parties, 
as  disclosed  by  the  record,  satisfies  us  that  they  did  not  intend 
that  any  such  words  of  limitation  should  be  inserted  or 
applied. 

The  Silver  Creek  Company  claims  that,  if  such  is  the  true 
construction  of  the  agreement,  it  is  entitled  to  some  $2,000, 
yearly,  as  a  rent.  But  it  seems  to  us  plain  that  this  rental  is 
based  upon  the  obligation  to  mine  and  remove  xoal  in  and 
from  the  one  hundred  and  seventy-five  acres ;  it  is  a  royalty  for 
coal  so  actually  mined  and  removed  from  said  lands ;  o^  pay- 
able because  of  a  failure  by  the  Wadsworth  Company  to  fulfill 
its  covenant  to  mine  the  stipulated  quantity.  So  soon  as  the 
mineable  coal  in  the  one  hundred  and  seventy-five  acres  was 
exhausted,  that  covenant  ceased  to  operate;  its  obligation 
was  fully  performed.  Hence  no  such  rental  is  due  to  the  Silver 
Creek  Company.  It  does  not  suffer.  It  seems  to  us  evident 
that  it  prudently  stipulated  for,  and,  when  the  $7,59452  shall 
have  been  collected,  will  have  received  ample  compensation 
for  all  the  rights  granted. 

JudgvMfni  of  district  court  reversed,  and 
[To  appear  in  40  Ohio  St.]       that  of  the  common  pleas  affirmed. 


Aonov  TO  SIT  Asnn  sali  to  diravd  obxditobs,  Bieinr  bt 
jUDeiniT  obbditob  arib  APPonrTKXVT  or  bbcxitsb. 

(OMo  Supreme  Ckmrt  Ommieeian.    March  18,  If; 34.) 
Furnace  Co.  et  al.  v.  Peters  "et.  al. 

In  March,  1876,  the  Monitor  Furnace  Company,  a  corporation,  waa  dia- 
aolved  by  a  decree  of  the  Court  of  Common  Ple&a  of  Lawrence 
County,  and  J.  P.  S.  was  appointed  and  qualified  as  receiver,  to  ad- 
minister the  estate  nnder  the  direction  of  the  court,  lor  the  benefit 
of  creditors  and  stockholders.  Before  that  time  the  furnace  company 
made  a  sale  of  its  real  estate  and  other  property,  for  the  alleged  pur- 
pose of  defrauding  its  creditors.  In  August,  1878,  the  receiver  having 
talcen  no  steps  to  liave  the  sale  declared  void,  L.  B.,  a  Judgment 
creditor,  commenced  an  action  for  that  purpose,  in  tho  same  court 
that  dissolved  the  corporation  and  appointed  the  receiver.  The  coi^ 
poration  and  its  stockholders,  the  receiver,  the  creditors  and  all  per- 
■ona  Interested  were  made  parties  defendant. 

dteUlc  That  this  action  was  substantially  an  application  to  the  court  to 
direct  the  receiver  appointed  by  it  to  do  his  duty  in  the  case  stated. 

Ebbob  to  the  District  Court  of  Lawrence  County. 
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The  Monitor  Furnace  Company  was  organized  as  a  corpora- 
tion in  1868.  On  April  13,  1875,  the  company  before  that 
time  having  become  insolvent,  a  majority  of  its  board  of  direc- 
tors by  resolution  determined  to  offer  the  real  estate,  leases 
and  privileges  belonging  to  the  company  for  sale,  at  public 
auction,  on  the  twentieth  day  of  May  following,  if  not  sold  be- 
fore that  time  at  private  sale.  On  that  day  the  property  was 
sold  to  the  Lawrence  Furnace  Company  for  $45,000.  Subse- 
quently an  action  was  commenced  under  the  statute,  by  stock- 
holders, for  an  order  dissolving  the  corporation,  the  Monitor 
Furnace  Company,  and  winding  up  its  business,Jand  on  the 
twenty-fourth  of  March,  1876,  this  order  was  made,  and  J.  P. 
Shaw  was  duly  appointed  and  qualified  as  receiver. 

At  the  May  term,  1877,  Isaac  Peters  recovered  a  judgment 
against  the  Monitor  Furnace  Company  for  $9,447.54.  An 
execution  was  issued  thereon  in  November,  1877,  and  levied 
upon  the  real  estate  formerly  owned  by  the  Monitor  Furnace 
Company,  and  by  it  sold  to  the  Lawrence  Furnace  Company. 

At  the  February  term,  1877,  Damarin  &  Co.  obtained  a  judg- 
nient  against  the  Monitor  Furnace  Company  for  $2,906.50,  and 
upon  this  judgment  an  execution  was  issued  and  levied  upon 
the  same  real  estate,  on  the  nineteenth  of  J  anuary,  1878. 

No  steps  were  taken  by  the  receiver  to  set  aside  the  sale  of 
the  real  estate  so  made  by  the  Monitor  Furnace  Company ; 
nor  to  recover  the  same  or  avail  himself  in  any  way  of  the 
property  so  disposed  of. 

No  order  of  the  court  was  made  or  applied  for,  directing  the 
receiver  to  institute  any  suit  to  recover  the  possession 
of  the  real  estate,  or  make  the  same  available  for  the 
benefit  of  the  creditors.  Nor  was  any  application  made  to  the 
receiver  to  institute  any  such  suit,  nor  did  he  decline  or  refuse 
to  commence  such  suit,  or  avail  himself  in  any  way  he  could, 
of  the  property  referred  -to,  as  a  fund  for  the  benefit  of  the 
creditors  of  the  company. 

Without  application  to  the  court  for  leave  to  commence 
suit  to  set  aside  the  sale  and  recover  the  property,  or  permis- 
sion to  sue  the  receiver,  or  make  him  a  party  to  any  suit 
touching  the  property  of  the  Monitor  Company,  Isaac  Peters 
commenced  an  action  in  his  own  nameasajudgment  credit9r 
against  the  Monitor  Company,  the  Lawrence  Furnace  Com- 
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pany,  George  N.  Oray,  as  trustee  of  the  Lawrence  Company, 
Joseph  P.  Shaw,  receiver,  etc.,  John  T,  Wilson,  as  the  mort- 
gagee of  the  Lawrence  Furnace  Company's  lands,  including 
those  bought  from  the  Monitor  Company,  and  the  creditors 
and  stockholders  of  the  Monitor  Furnace  Company.  This  ac- 
tion was  commenced  in  1878,  and  was  based  upon  the  judg- 
ment recovered  and  lien  claimed  by  virtue  of  the  levy  of  the 
execution  under  the  judgment  upon  the  real  estate  so  sold  by 
the  Monitor  Company. 

On  the  eighth  day  of  August,  1878,  the  plaintiff  filed  his 
amended  petition,  making  in  substance  the  following  aver- 
ments . 

1.  The  plaintiff  had  recovered  a  judgmentaeainst  the  Monitor 
Furnace  Company,  on  liabilities  of  that  company,  whicl^  ex- 
isted long  prior  to  the  pretended  sale  of  its  property,  and  the 
dissolution  of  the  corporation. 

2.  That  the  officers  and  owners  were,  at  the  date  of  said  pre- 
tended sale,  in  control  of  both  the  Lawrence  and  Monitor 
furnace  companies. 

3.  That  said  pretended  sale  was  authorized  by  and  for 
themselves,  and  the  sale  was  to  themselves. 

4.  That  said  pretended  sale  was  without  authority  and 
without  the  consent  of  all  the  stockholders  or  directors 
thereof. 

5.  That  said  pretended  sale  was  a  fraud  and  made  for  the 
purpose  of  cheating  and  defrauding  the  plaintiff,  and  for  the 
purpose  of  appropriating  the  said  property  to  their  exclusive 
benefit. 

6.  That  no  consideration  was  ever  paid  or  agrdied  to  be  paid 
therefor. 

7.  That  said  pretended  sale  took  from  said  corporation  its 
entire  property,  and  thereby  destroyed  it  for  all  purposes,  for 
which  it  had  been  incorporated. 

8.  That  said  sale  so  made  was  illegal,  null  and  void. 
Damarin  &,  Co.  filed  their  answer  and  cross-petition  setting 

up  their  judgment,  levy,  etc.,  and  making  substantially  the 
same  averments  as  in  the  petition  filed  by  Peters,  touching 
the  transfer  of  the  property.  And  there  was  an  additional 
averment  to  the  effect  that  the  receiver  had  ''  neglected,  and 
still  neglects/'  to  prosecute  an  action  to  set  aside  the  sale,  and 
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subject  the  property  to  the  payment  of  the  debts  of  the  Moni- 
tor Company. 

To  the  petition  of  Isaac  Peters  and  the  answer  and  cross- 
petition  of  Damarin  &  Co.,  answers  were  filed  by  John  Peters, 
Sr.,  and  by  Gray  as  trustee  of  the  Lawrence  Furnace  Com- 
pany, in  which  it  was  claimed,  in  substance,  that  Isaac  Peters, 
Damarin  A  Co.,  and  other  creditors  who  had  filed  cross-peti- 
tions, had  no  right  to  the  relief  sought,  but  that  such  right 
was  vested  exclusively  in  Shaw,  the  receiver.  To  these  an- 
swers demurrers  were  filed  and  sustained  by  the  common 
pleas  court,  at  the  March  term,  1880. 

Thereupon  the  Lawrence  Furnace  Company  and  John 
Peters  each  asked  leave  to  amend  their  answers,  and  also  leave 
to  answer  the  answer  and  cross-petition  of  Shaw,  the  receiver. 

This  leave  was  not  granted,  the  court  finding  that  no  suffi- 
cient showing  had  been  made  therefor. 

An  appeal  was  taken  to  the  district  court.  On  the  twentieth 
day  of  April.  1881,  a  motion  was  filed,  asking  leave  to  file  an- 
swers for  the  Lawrence  Furnace  Company  and  the  Monitor 
Furnace  Company.  This  motion  was  overruled.  The  demur- 
rers hereinbefore  referred  to  were  also  heard  and  not  sustained 
by  the  district  court. 

Thereupon  the  district  court  made  the  following  order :  "  It 
is  therefore  considered  by  the  court  that  said  sale  and  con- 
veyance of  said  lands  and  premises,  as  in  the  plaintiff's  peti- 
tion described,  from  said  Monitor  Furnace  Company  to  said 
Lawrence  Furnace  Company  be,  and  the  same  hereby  is  set 
aside  and  held  for  naught.  And  the  sheriff  of  Lawrence 
county  is  directed  and  required  to  proceed  and  appraise,  ad- 
vertise and  make  sale  of  said  real  estate  and  premises,  so  sold 
and  conveyed,  as  described  in  the  plaintiff's  petition  and 
amended  petition,  as  upon  execution  at  law,  and  the  proceeds 
arising  from  such  sale  he  bring  into  the  Court  of  Common 
Pleas  of  said  Lawrence  County  to  be  paid  over  to  the  receiver 
of  said  Monitor  Furnace  Company  or  to  such  other  officer  as 
that  court  may  direct,  to  be  applied  in  favor  of  the  creditors 
of  said  Monitor  Furnace  Company  under  such  order  as  to 
priority  of  liens  and  other  rights  of  parties  a»  may  be  deter- 
mined by  said  court  in  this  cause  and  in  said  cause  now  pend- 
ing in  said  court  rr^-'.ting  to  the   disblution    of   Monitor 
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Furnace  Company  and  the  settlement  of  its  affairs.  And  the 
said  Joseph  P.  Shaw,  as  such  receiver;  is  required  to  demand 
and  receive  from  the  said  Lawrence  Furnace  Company  and 
the  said  George  N.  Gray  all  rents  received  from  said  property, 
or  for  which  they  or  either  of  them  are  chargeable  since  the 
date  of  said  conveyance  from  said  Monitor  Furnace  Company 
to  said  Lawrence  Furnace  Company,  as  aforesaid  :  and  he  is 
also  directed  and  required  to  collect  from  the  said  Newcomh  A 
Witman  and  from  any  and  all  other  per.  ons  all  rents  due 
or  that  may  become  due  on  account  of  the  possession 
or  use  of  said  real  estate  and  property,  not  heretofore 
collected  and^  received  by  said  Lawrence  Furnace  Com- 
dany  and  the  said  George  N.  Gray,  as  aforesaid;  and  the 
said  Lawrence  Furnace  Company  and  the  said  George  N. 
Gray  and  the  said  Newcomh  and  Witman  and  any  anv"  all 
other  parties  owin^  or  being  chargeable  for,  or  on  account  of 
rents  received,  or  for  which  any  of  them  may  be  chargeable  on 
account  of  the  use  of  said  real  estate  since  the  date  of  said 
conveyance  are  directed  and  required  to  pay  the  same  to  the 
said  Shaw,  as  such  receiver  forthwith." 

0.  R  Moore  and  Ralph  Leete^  for  plaintiffs  in  error. 

W.  H.  Enochs,  W.  A.  Hutchuia,  and  Neal  &  CherrvngUm,  for 
defendants  in  error. 

Nash,  J.  The  plaintiffs  in  error  claim :  1.  That  the  courts 
below  abused  their  discretion  in  refusing  to  permit  the 
answer  of  the  Lawrence  Furnace  Company  and  the  Monitor 
Furnace  Company  to  be  filed. 

2.  That  there  was  error  in  sustaining  the  demurrer. 

It  is  sufficient  reply  to  the  first  complaint  to  say  that  the 
answer  sought  to  be  filed  by  the  Lawrence  and  Monitor  fur- 
nace  companies  did  not  constitute  a  defense  to  the  case  made 
by  the  petition  and  by  the  answers  and  cross-petitions. 

In  sustaining  the  demurrer,  th^  district  court  held  that 
Isaac  Peters  had  the  right  to  maintain  this  action,  and  that 
this  right  did  not  rest  exclusively  in  the  receiver.  It  is  the 
right  and  duty  of  the  receiver  of  a  dissolved  and  insolvent 
corporation  to  pursue  after  and  recover  property  which  has 
been  fraudently  oonveyed  before  the  dissolution.  We  do  not 
however,  agree  with  the  plaintiffs  in  error  in  their  proposi- 
tion that  he  is  the  only  party  who  can  do  this. 
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Id  March,  1876,  the  Monitor  Furnace,  as  a  corporation,  was 
dissolved,  and  Shaw  was  appointed  its  receiver  to  administer 
its  estate  under  the  direction  of  the  court  for  the  benefit  of  the 
creditors  and  stockholders.  On  the  twentieth  day  of  May, 
1875,  it  is  claimed  that  the  company  sold  and  conveyed  all  its 
valuable  property  for  the  purpose  of  defrauding  creditors. 
More  than  two  years  passed  without  any  steps  being  taken 
by  the  receiver  looking  towards  the  setting  aside  of  this  sale, 
and  the  saving  of  this  property  for  the  benefit  of  creditors. 
In  1878,  Isaac  Peters,  a  judgment  creditor  of  the  Monitor  Fur- 
nace Company,  commenced  a  proceeding  to  set  aside  the 
alleged  fraudulent  sale  and  conveyance  and  in  the  court  hav- 
ing control  and  direction  of  the  receiver.  To  this  proceeding 
the  receiver  and  all  parties  in  interest  were,  made  parties 
defendant  and  were  brought  into  court.  In  such  an  action 
as  this  the  court  could  make  the  proper  order  as  effectively 
and  justly  as  if  it  had  been  instituted  by  the  receiver.  The 
proceeding  was  in  substance  and  effect  an  application  to  the 
court  to  direct  the  receiver  to  do  his  duty,  and  we  think  can 
be  maintained. 

We  do  not  determine  any  question  in  regard  to  the  priority 
of  liens  that  has  been  or  may  be  raised  in  these  proceedings. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


mSFOBXATIOV  OF  XOBTOAOB-WHBI  TAKS8  XFFBOT. 

( Ohio  Supreme  Qourt  Odmmissian.    April  8, 1884.) 

Clements  v,  Doerner. 

A  mortgage,  corrected  by  a  decree  of  court  under  authority  conferred  by 
tlie  act  of  April  17, 1^57  (S.  &  C.  69i),  as  between  the  mortgagee 
and  a  aabaeqaent  vendee,  who  has  taken  the  property,  6ona  /Ide,  in 
payment  of  a  pre-existing  debt,  will  take  elTect  only  from  the  time 
of  the  correction. 

Error  to  the  District  Court  of  Cuyahoga  County. 

Henry  and  Maria  fi.  Nieberding,  on  the  third  day  of  April, 
1877,  executed  and  delivered  to  F.  Doerner  their  promissory 
note  for  the  sum  of  $575,  due  in  two  years  after  date.  On 
the  same  day  Doerner  sold  and  conveyed  to  Maria  B.  Nieberd- 
ing, wife  of  Henry,  a  certain  parcel  of  real  estate,  and  this 
note  was  given  in  lieu  of  a  part  of  the  purchase  money.  This 
note  was  secured  by  a  mortgage,  executed  by  Henry  and  Maria 
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B.  Nieberding,  bearing  the  same  date  and  duly  recorded;  but 
the  certificate  of  acknowledgment  attached  by  the  notary  to 
the  mortgage,  failed  to  state  that  he  examined  Maria  B. 
Nieberding  separate  and  apart  from  her  husband.  The  peti- 
tion, in  the  court  below,  alleged  the  fact  to  be  that  such  sepa- 
^te  examination  did  occur,  and  that  the  wife  then  declared 
the  signing  and  sealing  of  the  mortgage  to  be  her  free  act  and 
xleed,  and  under  the  act  of  April  17,  1857  (S.  &  C.  694)  asked 
to  hdve  the  certificate  of  the  notary  corrected  so  as  to  set  forth 
these  facts. 

On  the  sixteenth  of  August,  1877,  Maria  B.  and  Henry 
Nieberding  conveyed  the  mortgaged  premises,  by  deed  to  Rob- 
ert J.  Clements. 

The  courts  below  ordered  the  certificate  attached  to  the 
mortgage  to  be  corrected  as  prayed  for  in  tt^e  petition  of  Doer- 
ner,  and  held  that  as  to  the  deed  to  Clements  the  mortgage 
should  take  effect  from  the  time  of  its  delivery  to  the  recorder. 

J.  K,  &  A,  O,  Hordj  for  plaintiff  in  error. 

Peter  Slacker  ^nd  Wibon  &  Syhora^  for  defendant  in  error 

Nash,  J.  The  district  court  found  that  Mrs.  Nieberding,  at 
the  time  she  executed  the  mortgage  to  Doerner,  was  examined 
by  the  notary,  who  took  the  acknowledgment,  separate  and 
Apart  from  her  husband,  and  ordered  the  acknowledgment  to 
be  corrected  so  as  to  show  this  fact.  We  cannot  interfere  with 
this  finding  of  fact,  as  it  is  not  manifestly  against  the  weight 
of  the  evidence. 

After  the  execution  of  this  mortgage,  and  before  the  correc- 
tion thereof  by  the  court,  Mrs.  Nieberding  and  her  husband 
conveyed  the  mortgaged  premises  to  Clements,  the  plaintiff  in 
•error.  All  the  witnesses,  speaking  upon  this  point,  concur  in 
saying  that  Mrs.  Nieberding  conveyed  the  land  to  Clements, 
in  payment  of  a  pre-existing  debt,  and  that  Clements  acted  in 
good  faith  and  without  knowledge  of  the  mortgage.  The  court 
below  held  that  the  lien  created  by  the  corrected  mortgage, 
took  effect  prior  to  the  deed  to  Clements,  and  seemed  to  base 
this  conclusion  upon  the  idea  that  the  creditor  had  *4n  no 
manner  altered  his  condition  by  reason  of  the  conveyance." 

This  argument  is  fallacious,  for  the  creditor's  condition  was 
changed  the  moment  he  accepted  the  conveyance  in  payment 
of  his  debt.     From  that  time  he  ceased  to  be  a  creditor,  and 
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had  no  right  to  maintain  an  action  upon  his  former  claim. 
This  is  a  radical  change  of  condition. 

We  think  that  Clements,  having  taken  the  conveyance  in 
payment  of  a  pre-existing  debt,  occupies  in  this  transaction 
the  position  of  a  bona  tide  purcha8er  for  value. 

In  the  cases,  Carlisle  v.  Wishart,  11  Ohio  IIZ ;' Roxbarough  v. 
Mearich,  6  Ohio  St.  448;  Lewis  v.  Anderson,  20  Ohio  St.  281,  we 
find  nothing  that  conflicts  with  our  conclusion ;  but,  on  the 
other  hand,  there  is  much  said  in  them  which  supports  us. 

[To  appear  in  40  Ohio  St.]  Judgment  reversed. 


VOBEieV  XUTU AL  7TRE IKB.  CO.—WHSV  AB1EI88IBLB  OT  THIS  BTATS— 

KAVDAKUS,  WHSV  PBOPBB  KQAXMVt  PUBUC  OFFICSBr- 

P0WSS8  OF  SUPEBIHTSirDBHT  bp  nrSUSAHCS. 

(OMo  Supreme  C&urt.    March  15, 1884.) 

The  State  ex  rel.  Ins.  Co.  v,  Moore,  Sup't  of  Ins. 

1.  A  matual  fire  insiarance  cr»mpany  organised  under  the  laws  of  an- 

other state,  but  similar  to  domestic  mutual  fire  insurance  companies, 
which  has  at  least  $50,000  in  premium  notes,  on  which  at  least  |10,000 
in  cash  has  been  paid  before  commencing  the  business  of  insuring, 
may,  so  far  as  its  capital  is  concerned,  be  admitted  to  transact  busi- 
ness within  this  state. 

2.  Where  a  public  officer  is  called  upon  to  perform  a  plain  and  specific 

public  duty  positively  required  by  law,  ministerial  in  its  nature,  caU- 
ing  for  the  use  of  no  discretion,  nor  tlie  exercise  of  official  Judgment, 
his  performance  of  such  duty  may,  upon  his  refusal  and  in  the  ab- 
sence of  other  means  of  relief,  be  enforced  by  mandamus. 
8.  When  such  officer,  in  determining  upon  the  performance  of  a  public 
duty,  is  called  upon  to  use  official  Judgment  and  discretion,  his  exer- 
cise of  them,  in  the  absence  of  fraud,  l>ad  faith,  and  abuse  of  discre- 
tion, will  not  be  controlled  or  directed  by  mandamus. 

4.  Wliere  aforeign  insurance  company,  tendering  compliance  with  our 

laws,  applies  for  authority  to  transact  its  business  within  this  state, 
the  superintendent  of  insurance  hte  no  power,  in  the  exercise  of  a 
mere  arbitrary  discretion,  to  refuse  such  admission. 

5.  It  is  within  the  province  of  such  superintendent,  in  considering  the 

application  of  such  insurance  company  for  admission  to  transact 
business  within  this  state,  to  inquire  into  its  financial  soundness, 
and  if  upon  such  inquiry,  made  in  good  faith,  he  is  not  satisfied  of 
its  financial  soundness,  he  is  invested  with  discretion  to  refuse  such 
admission,  and  his  exercise  of  such  discretion  will  not  be  controlled 
by  mandamus. 

Application  for  mandamus. 

This  is  an  application  for  a  peremptory  mandamus  requir- 
ing the  defendant  to  admit  the  plaintiff  to  transact  insurance 
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basiaess  in  the  state  of  Ohio,  on  the  mutual  plan.  An  alter- 
native writ  having  been  issued,  the  defendant  answered  and 
the  plaintiff  replied.  From  the  following  statement  of  the 
pleadings  it  will  be  seen  that  the  issues  are  very  simple. 

The  petition  alleges  that  tfie  plaintiff*  is  duly  incorporated 
under  the  laws  of  the  state  of  Illinoii^,  and  authorized  to  do 
insurance  business  on  the  mutual  plan ;  that  it  has  cash  as- 
sets amounting  to  over  $53,000,  and  premium  notes  amount- 
ing to  over  $260,000;  that  it  has  in  all  respects  complied  with 
the  laws  of  the  state  of  Illinois,  and  is  doing  business  there  ; 
that  it  made  application,  in  due  form  for  admission  into  the 
state  of  Ohio  to  transact  its  business,  but  was  wrongfully  re- 
fused by  defendant. 

The  defendant  in  his  answer  denies  all  the  essential  allega- 
tions of  the  petition,  and  in  paragraphs  six,  seven,  eight  and 
nine,  alleges : 

6.  The  plaintiff  is  a  corporation  for  profit,  a&  appears  from 
the  fact  that  since  its  organization  it  has  received  $104,470^53 
to  December  31, 1882,  and  only  paid  out  in  losses  $40,082.38,  the 
balance  being  absorbed  in  salaries,  commissions,  etc. 

7.  The  plaintiff  is  doing  and  proposes  to  do  an  illegal  busi- 
ness in  Ohio,  as  shown  by  reports  on  file  in  the  insurance  de- 
partment. 

8.  The  plaintiff  has  issued  a  number  of  policies  to  citizens 
of  Ohio,  in  violation  of  law,  and  is  therefore  liable  in  large 
penalties. 

9.  The  charter  of  the  plaintiff  authorizes  it  to  do  business 
of  a  character  not  "  contemplated  by  the  laws  of  Ohio." 

The  plaintiff  for  reply  denies  each  and  every  aflSrmative 
allegation  in  the  answer. 

Upon  the  issues  so  joined  the  cause  was  heard  upon  the 
evidence. 

A.  T.  Brewer,  for  plaintiff  in  error. 

D.  A.  HoUinggworthf  attorney-general,  for  defendant  in  error. 

Owen,  J.  1.  The  defendant  maintains  that  to  entitle  the 
plaintiff  to  the  certificate  of  authority  to  transact  its  business 
within  this  state,  it  must  show  that  it  has  a  capital  of  $100,- 
000.  An  examination  of  the  various  provisions  of  our  stair 
utes  upon  this  subject  leads  us  to  the  conclusion  that  a 
mutual  insurance  company,  similar  to  our  own,  organised 
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under  the  laws  of  another  state,  which  has  at  least  $50,000  in 
premium  notes,  oa  which  at  least  $10,000  in  cash  has  been 
paid  before  starting  its  business  of  insuring,  shows  itself  en- 
titled, so  far  as  this  requirement  is  concerned,  to  admission  to 
transact  business  in  this  state. 

2.  A  more  serious  and  diiiicult  question  is  presented  by  the 
application  of  the  plaintiff  for  a  writ  of  mandamus  to  compel 
the  defendant  to  grant  to  it  the  certificate  of  authority  pro- 
vided for  by  our  statutes  to  transact  business  within  this 
state. 

This  involves  the  inquiries:  (1)  how  far  the  superintendent 
of  insurance  is  clothed  with  discretion  in  the  matter  of  grant- 
ing such  authority ;  and  (2)  how  far  this  court  may  Control 
the  exercise  of  such  discretion  by  the  writ  prayed  for. 

Our  statutes  nowhere  expressly  direct  the  superintendent  to 
grant  authority  to  a  foreign  insurance  company  to  carry  on 
its  business  within  the  state,  nor  do  they  otherwise  expressly 
permit  such  a  company  to  transact  its  business  here. 

It  is  provided  (section  3656)  that  such  company  shall  not 
transact  its  business  within  this  state  until  it  procure  from 
the  superintendent  a  certificate  of  authority  to  do  so.  It  is 
true  that  the  provisions  of  our  statute  upon  this  subject  were 
enacted  in  the  light,  and  upon  the  assumption,  of  the  settled 
polioy  of  the  state  to  permit  foreign  companies  to  do  business 
within  it.  and  we  may  assume,  for  the  purposes  of  the  discus- 
sion, that  a  cordial  welcome  has  been  extended  to  such  com- 
panies of  other  states  as  were  in  unquestionably  sound 
condition,  to  transact  their  business  within  the  state.  But 
we  are  dealing  with  the  restraints  and  limitations  which  the 
statutes  impose  upon  the  enjoyment  of  this  privilege,  which 
depends  more  upon  the  comity  of  our  state  than  upon  its  ex- 
press grant. 

It  is  made  the  duty  of^the  superintendent  of  insurance  (sec- 
tion 268  Revised  Statutes),  ^*  to  see  to  the  execution  and  en- 
forcement of  all  laws  relating  to  insurance.*'  It  is  his  duty  to 
keep  himself  advised  of  the  business  and  affairs  of  insurance 
companies  doing  business  within  the  state  (sections  269,  272). 

If  it  shall  at  any  time  appear  to  him,  upon  satisfactory  evi- 
dence, that  an  insurance  company,  not  organized  under  the 
laws  of  thir^  stati.',  but  transacting  business  within  it,  is  in  an 
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Munsoand  condition,"  it  ig  his  duty  to  re;7oke  the  authoritj 
jgranted  to  such  company  (section  277) ;  and  from  hia  decision 
there  is  no  appeal.  This  supplies  a  potent  argument  for  the 
large  discretion  claimed  for  and  by  the  defendant  in  the  ad- 
ministration of  his  office.  Let  it  be  supposed  that  upon  the 
plainti£r  presenting  its  application,  ^i^ith  all  the  forms  pre- 
scribed by  statute,  the  superintendent  entered  upon  such  in- 
vestigation of  its  affairs  as  furnished  evidence  satisfactory  to 
him  that  it  was  in  reality  in  an  unsound  condition.  Will  it 
be  seriously  contended  that,  notwithstanding  this  eondition 
of  affairs,  he  had  no  discretion  to  withhold  his  certilBcaie.  of 
authority? 

The  proofs  in  this  case  disclose  a  condition  of  things  at  the 
time  of  his  refusal,  to  challenge  the  serious  consideration  and 
scrutiny  of  the  superintendent.  The  first  appearance  among 
us  of  this  company  was  when,  without  either  an  application 
or  invitation,  it  in  some  manner  invaded  our  borders,  and,  by 
its  own  confession,  effected  insurance  in  the  aggregate  sum  of 
$63,550,  by  policies  issued  to  citizens  of  Ohio,  in  defiance  of 
the  express  provisions  of  our  law  against*  it.  Possibly  its 
entire  exclusion  from  the  state  for  this  impropriety  would  be 
a  penalty  unwarranted  by  our  law,  but  the  conduct  of  thib 
plaintiff  was,  at  the  very  best,  a  thing  to  stimulate  the  vigi- 
lance and  scrutiny  of  a  faithful  superintendent  of  insurance. 

Then,  by  its  own  showing  made  to  the  superintendent,  it 
had  received  in  p^miums  and  assessments  since  its  organiza- 
tion, the  sum  of  $104,470.53  up  to  and  including  the  thirty- 
first  day  of  December,  1882.  This  is  all  gone — only  $40,- 
082.38  having  been  paid  to  policy  holders  for  losses  I  The 
superintendent  found  that  the  balance  was  not  satisfactorily 
accoutited  for.  The  most  satisfactory  explanation  of  this 
rather  eccentric  financiering  comes  m  the  form  of  an  argu^ 
ment  that,  as  there  is  ''  no  evidence  tending  to  show  fraud 
or  the  unlawful  payments  of  dividends,  it  is  not  material  to 
any  inquiry  involved  in  this  proceeding."  If  it  was  material 
to  any  inquiry  which  it  was  proper  for  the  superintendent  t<> 
make,  in  determining  upon  the  admission  or  exclusion  of 
this  company,  it  becomes  a  question  of  vital  concern  in  this 
proceeding.  We  do  not  hesitate  .to  say  that  the  superinten- 
dent had  no  power .  rbitrarily,  or  in  his  mere  caprice,  to  exclude 
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the  plaintiff  from  the  state.  On  the  other  hand  we.3o  not 
hesitate  to  say  that  if  the  superintendent,  acting  in  good 
faith,  discovered  what  fairly  justified  him  in  the  opinion  that 
the  admission  of  the  plaintifit^  by  reason  of  its  financial  Show- 
ing, was  destined  to  prove  a  menace  to  the  interests  of  our 
<^tizens  who  were  likely  to  be  exposed  to  peril  by  such 
admission,  there  was  confided  to  him  such  discretion  as  called 
upon  him  to  avert  the  peril  by  refusing  admission  to  the 
plaintiff. 

To  justify  the  issuing  of  the  writ  prayed  for,  it  must  appear 
that  it  was  a  plain  public  duty  of  the  superintendent  to  grant 
the  authority  applied  for  by  the  company,  and  either  that  he 
had  no  discretion  to  refuse  it,  or  that  in  the  refusal  there  was 
an  abuse  of  his  discretion.  In  other  words,  it  should  appear 
that  in  such  refusal  there  was  a  plain  dereliction  of  duty  on 
his  part.    Ex  parte  Black,  1  Ohio  St.  30. 

This  is  not  a  proceeding  to  review  and  reverse  the  decision 
of  the  superintendent.  The  question  is,  had  he  power  to 
decide  at  all  ?  If  he  ha^,  then  in  the  absence  of  fraud,  bad 
faith,  and  gross  abuse  of  discretion,  his  decision  is  final ; 
although,  upon  the  same  evidence,  this  court  might  have 
reached  a  different  conclusion. 

If  the  superintendent  was  called  upon  to  perform  a  plain 
and  specific  public  duty  positively  required  by  law,  minis- 
terial in  its  nature,  calling  for  the  use  of  no  discretion  nor  the 
exercise  of  official  judgment,  his  refusal  to  act  would,  in  the 
absence  of  other  means  of  relief,  call  for  the  remedy  herein 
invoked. 

But  the  principle  is  too  firmly  established  to  be  questioned 
that  where  a  public  officer  is  invested  with  discretionary 
power  concerning  the  performance  of  a  publie  duty  required 
at  his  hands,  or  where  in  determining  the  course  of  official 
action  he  is  called  upon  to  use  official  judgment  and  discre- 
tion, his  exerci9e  of  them,  in  the  absenee  of  bad  faith,  fraud, 
and  gross  abuse  of  discretion,  will  not  be  controlled  or  directed 
by  mandamus.  Free  Turnpike  Co.  v.  Sandusky  County,  1  Ohio 
St.  149;  State  ex  rd.  Anderson  v.  Holmes  Co.,  17  Ohio  St.  G08; 
Lake  Co.  v.  Ashlabula  Co.,  24  Ohio  St.  393-401 ;  Moses  on  Manda- 
mts,  78;  High  Ex.  Rem.,  §24;  United  States  v.  Seaman,  17 
How.  225. 


/ 


Ohio  Law  Journal.  418 

The  important  business  confided  to  the  supervision  of  the 
defendant  is  too  vast  in  its  consequences  to  the  people  of  our 
state  to  admit  of  a  consiruetion  of  his  powers  so  narrow  as  to 
hold  that  his  judgment  or  discretion  are  to  take  no  part  in 
determining  his  action  upon  the  application  of  a  foreign  in- 
surance company  for  permission  to  transact  its  business 
within  the  state.  His  refusal  in  the  case  at  bar  was  not  a ' 
dereliction  of  duty.  On  the  contrary  the  highest  considera- 
tions of  public  duty  and  official  fidelity  caircd  upon  him  to 
see  to  it  that  the  security  of  our  people  was  not  imperilled 
by  his  action.^  He  was  called  to  the  exercise  of  official  judg- 
ment and  discretion.  He  exercised  them ;  and  as  no  fraud, 
bad  faith  or  abuse  of  discretion  intervened,  so  far  as  it  affects 
the  present  proceeding,  his  decision  is  final. 

[To  appear  in  39  Ohio  St.]  Writ  refwid. 


PBocBmnrefl  nr  aid  of  bxscutiov— powsb  of  pbobatb  jxTDei 

TO  mPBISOV  FOB  COVTEKPT. 

{Ohio  JSupreme  Omrt.     April  15,1884.) 

White  r.  Gates. 

A.  had  in  hU  poflseRsion  money  which' he  claimed  as  a  gift  from  B.,  who 
was  a  judgment  debtor  of  C.  In  proceedings  prosecuted  by  O.  be- 
fore the  probate  Judge,  in  aid  of  execution,  the  Judge  found  that  the 
money  bad  been  placed  in  the  hands  of  A.  by  B.  to  defraud  bis  credi- 
toni,  and  the  judge  ordered  A.  to  deliver  the  money  to  a  receiver 
then  appointed  by  him,  to  be  applied  on  the  Judgment ,  but  A. 
refused  to  comply  with  the  order : 

Held^  that  the  probate  Judge  had  no  power  to  Imprison  A.  as  for  a 
contempt,  but  the  receiver  must  resort  to  his  remedy  by  action 
against  A. 

Habeas  Corpus. 

At  the  November  term,  188S,  of  the  Court  of  Common  Pleas 
of  Ashland  County,  Joseph  D.  Mumper  recovered  a  judgment 
against  Thomas  White  for  ll^OOO  and  costs,  in  an  action  for 
malicious  prosecution,  White's  property,  real  and  personal, 
worth  $10,000,  was  sold  by  him  while  the  suit  was  pending. 
A  tract  of  land  in  Kansas,  valued  at  11,200,  was  taken  as  part  oi 
the  considero^tion,  and  the  title,  it  is  said,  was  placed  in  the  namft 
ot  Emily  White,  wife  of  Thomas  White,  and  another  part  of 
the  consideration,  consisting  of  notes,  checks  and  money,  was 
deliyered  to  Mrs.  White.  A  balance  of  the  judgment, 
amounting  to  $976,  remaining  unpaid,  and  an  ezeoution  hav- 
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ing  been  returned  wholly  unsatisfied,  Mumper,  in  1884,  oom- 
uienced  in  the  probate  court  of  that  county,  proceedings  in 
aid  of  execution,  and  Emily  White,  among  others,  was  sum- 
moned before  that  court.  In  her  examination  she  admitted 
that  she  had  in  her  possession  $3,700,  part  of  the  proceeds  of 
the  sale  of  the  property  above  mentioned,  but  she  claimed 
that  her  husband,  Thomas  White,  had  made  to  her  a  gift  of 
the  money  before  the  judgment  was  rendered.  She  also  claimed 
that  twenty  years  before  such  examination,  on  her  marriage 
with  White,  she  had  given  him  sums  of  money  amounting  to 
jIlOO  and  upward,  and  it  was  further  claimed- that  she  had  re- 
fused to  execute  the  deed  for  the  real  estate  until  it  was  agreed 
by  Thomas  White  that  she  should  have  the  proceeds  of  the  sale. 

The  probate  court  found  that  Emily  White  had  in  her  pos- 
session $3,700  belonging  to  Thomas  White,  and  that  he  hud 
placed  it  in  her  hands  for  the  purpose  of  defrauding  his  credi- 
tors; and  thereupon  the  court  appointed  Gates,  sheriff  of  the 
county,  receiver,  and  ordered  Mrs.  White  to  pay  to  him,  out  of 
the  moneys  so  in  her  hands,  $975,  in  satisfaction  of  Mumper's 
judgment.  With  this  order  Mrs.  White  refused  to  comply, 
claiming  the  money  as  a  gift  from  her  husband.  Whefeupon 
the  probate  court  made  an  order  committing  Mrs.  White  to 
jail  as  for  contempt,  *'  there  to  remain  until  she  pays  said  sum 
as  ordered  as  aforesaid,  and  purges  herself  of  the  contempt 
aforesaid,  or  until  she  be  discharged  by  due  course  of  law." 

One  of  the  judges  of  this  court  allowed  a  writ  oihabeoB corpus^ 
returnable  in  the  supreme  court,  directed  to  Gates,  sheriff  as 
aforesaid,  requiring  him  to  produce  the  body  of  Mrs.  White 
and  show  the  cause  of  her  caption  and  detention.  The  return 
shows  the  cause  of  detention  to  be  as  above  stated,  and  to  such 
return  Mrs.  White  has  demurred. 

Jenriar  dt  Tracy^  for  plaintiff  in  error. 

R,  M.  Campbdl  and  McOrayA  McOray^  for  defendant  in  error. 

While  the  case  was  under  consideration,  the  court  examined 
the  following,  among  other  authorities,  relating  to  the  question 
involved  :  Rodman  v.  Henry,  17  N.  Y.  482 ;  West  Side  Bank  v. 
PugOey,  47  N.  Y.  372 ;  Barnard  v.  KMe,  64  N.  Y.  520;  'Sehrauth 
V.  Savinqt?  Bank,  86  N.  Y.  390 ;  Wright  v.  Cabot,  89  N.  Y.  576 : 
4  Wait's  Pr.  163 ;  BeAe  v.  Kenyan,  10  N.  Y.  Supreme  Court  78 ; 
The  State  v.   Beeht,  23  Minn.  411 ;  Eap.  MiBmm,  17  N.  West. 
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Rep.  965 ;  2  Dan.  Cb.  by  Cooper,  1046,  1047,  1068 ;  2  Bisbop's 
Cr.  L.  §256;  Cooley'e  Con.  L.  (5tb  ed.)  390,  note;  Conaf.  of 
Ohio,  art.  1,  §  16 ;  Rev.  Stats.  §  §  5467,  6464-6490 ;  Union  Bank 
V.  Union  Bank,  6  Obio  St.  264 ;  EdgarUm  v.  Hanna,  11  Obio  St. 
328;  HaweU  v.  Pry,  19  Obio  St.  666;  Evans  v.  Lewis,  30  Obio 
St.  11. 

Okxt,  J.  Tbe  proceedings  in  tbe  probate  court  were  irregu- 
lar; but  if  the  court  had  jurisdiction  to  imprison  Mrs.  White, 
as  for  a  contempt,  oni  tbe  ground  that  she  refused  to  comply 
with  the  order'for  the  payment  of  $976  to.  tbe  receiver,  there 
is  no  power  to  discharge  her  on  habeas  carpus,  however  irregu- 
lar, informal,  or  erroneous  tbe  proceedings  may  have  been. 
On  the  other  hand,  if  there  was  no  power  so  to  imprison,  the 
order  is  void,  and  Mrs.  White  is  entitled  to  be  discharged  on 
habeas  corpus,  and  tbe  result  would  be  tbe  same,  if  the  pro- 
ceedings, in  matter  of  form,  had  been  entirely  regular.  Knapp 
V.  Thomas,  39  Ohio  St. ;  Wehrle  v.  Wekrk,  39  Ohio  St.  The 
question,  then,  is  as  to  the  power  of  tbe  probate  court  to  im- 
prison in  such  a  case. 

Attention  has  been  called  to  the  provision  of  tbe  eonstitu- 
tion  (Art.  1  §16),  that  ''no person  shall  be  impris6ned  for 
debt  in  any  civil  action,  on  mesne  or  final  process.^'  The 
barsbnete  attending  the  former  practice,  when  commitment 
on  capias  ad  respondendum,  or  capias  ad  satisfaciendum  was  com- 
mon, doubtless  led  to  the  provision,  though  it  should  not  be 
construed  as  confined  to  arrest?  upon  such  writs.  Ghshom  y. 
PurcOlj  11  Ohio  St.  641,  649.  But  we  think  the  provision  has 
no  application  here,  for  it  is  directed  against  imprisonment 
for  debt,  and  neither  party  claimed,  during  tbe  examination 
in  tbe  probate  court,  that  tbe  money  in  MVs.  White's  bauds 
was  a  debt  due  from  her  to  her  husband.  The  claim  she  set  up 
was,  that  she  was  the  owner  of  tbe  money  by  gift ;  and  on  tbe 
other  band  it  was  contended  that  the  transaction  was  fraudu- 
lent, and  hence  the  money  belonged  to  Thomas  White^ 

The  sections  of  the  statute  upon  the  subject  (Rev.  Stats. 
§  §  6464r^490)  are  not  arranged  as  they  were  when  originally 
enacted,  though  the  meaning  of  the  provisions,  taken  together, 
may  be  the  same.  The  probate  judge,  on  such  examination, 
is  authorized  to  order  sluj  property  of  the  judgment  debtor,  in 
the  hands  of  another  person,  to  be  applied  towards  tbe  satis- 
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faction  of  the  judgment.  The  jadge  is  also  authorized  to 
appoint  a  receiver.  Concedin^^  that  the  word  property,  as  here 
used,  embraces  money,  still  there  is  no  power  under  Sec.  5481, 
or  any  other,  to  imprison  for  a  refusal  to  obey  the  order,  where 
the  person  having  possession  of  the  money  claims  to  own  it; 
and  it  will  make  no  difference  that  the  probate  judge  finds 
the  money  to  belong  to  the  judgment  creditor,  and  that  he 
has  placed  it  in  such  person's  hands  to  defraud  creditors. 

Under  our  statutes,  Mumper  must  be  regarded  as  a  subse- 
quent creditor  of  Thomas  White,  in  respect  to  the  sale  of  the 
property  and  the  transfer  of  the  proceeds  to  Mrs.  White.  The 
fact  that  the  action  to  recover  damages  for  the  tort  was  then 
pending,  makes  no  difference.  Evans  v.  Lewis^SO  Ohio  St.  11. 
And  the  claim  of  Mrs.  White  that  the  money  was  a  valid 
gift  from  her  husband,  was  oni9  which  phe  was  entitled  to 
have  tried,  in  regular  form,  by  a  court  of  equity,  clothed  with 
authority  to  hear  and  determine  as  to  the  rights  of  the  re- 
spective parties,  and  to  enforce  the  decree  in  the  mann'er  usual 
in  such  courts.  The  proceeding  in  the  probate  court  was  not 
such  suit  or  a  substitute  for  it,  but  a  proceeding  summary  in 
its  character,  in  the  nature  of  a  proceeding  in  rem,  designed 
to  appropriate  the  property  of  a  judgment  debtor,  in  the 
hands  of  a  third  person,  to  the  payment  of  the  judgment, 
where  the  person  having  possession  of  the  property  asserts  no 
claim  to  it,  and  voluntarily  assents  to  such  appropriation* 
And  while  the  judge  may  order  the  person  having  the  prop- 
erty to  deliver  the  same  to  a  receiver,  although  the  person 
BO  having  possession  claims'  to  own  it,  the  judge  has  no  power 
to  enforce  the  order  as  for  a  contempt,  however  plain  it 
may  seem  to  him  that  such  claim  of  ownership  is  wholly 
unfounded;  but  the  receiver  must  resort  to  the  ordinary 
remedy  by  action.  In  so  holding  we  are  supported  by  Union 
Bank  v.  Union  Bank,  6  Ohio  St.  234 ;  EdgarUm  v.  Hanna,  11 
Ohio  St.  323.  Indeed,  on  principle,  as  well  as  by  the  statute 
(Rev.  Stats.,  §  4948),  the  power  of  the  probate  judge  to  im- 
prison in  proceedings  in  aid  of  execution,  should  be  strictly 
construed. 

Whether  the  judge  may  imprison  for  failure  to  comply  witii 
such  order,  where  the  person*  having  custody  of  the  property 
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nets  up  no  claim  to  it,  but  concedes  that  it  belongs  to  the  jadg- 
Vient  debtor,  is  a  question  which  we  need  not  determine. 

Demurrer  to  return  sustained  and 
[To  appear  in  42  Ohio  St.]  ptaintiff  discharged. 


OHIO  DECISIONS. 


SUPBSKS  COUBT. 


Hov.  W.  W.  Jonitoir,  OM^JmUm 

,  Omsab  W.  KolLTAnn.  Hp*.  Johv  W.  OmBV. 

Hob.  Bmuwm  N.  Gwbb.  Hob.  Mastib  DaTollbtt. 


OohmUma,  Ohio,  April  16, 1S84. 

No.  — .  The  State  ex.  rel.  MUes,  Cramer  A  Horn  v.  George  L.  Johnson 
et  al.,  trustee,  etc.    Petition  for  mandamos. 

iy>IiURT,  J. 

1.  The  oommission,  created  by  "  An  act  to  provide  for  additional  accom- 

modations for  the  insane/'  passed  April  18,  1888,  (80  Ohio  L.  181), 
was  authorized  to  adopt  plans  limited  by  the  act,  but  had  no  power 
to  adopt  plans  which  providM  for  the  expenditure  of  a  sum  that  ex- 
ceeds |600,000. 

2.  After  the  adoption  of  valid  plans  provided  for  by  that  act,  the  further 

proceedings  in  erecting  the  building  (including  giving  public  notice 
for  bids,  etc  ),  are  governed  by  the  statutes  relating  to  public  build- 
ings. Title  6,  Chapter  1. 

8.  Until  proper  plans  sre  adopted,  no  valid  notice  for  bids  can  be  given, 
and  no  valid  contracts  thereon  can  be  made. 

The  demurrer  to  petition  is  sustained  aud  the  petition  is  dismissed. 

770.  TheStrfteexrel.  The  Mississippi  Valley  Manufacturers*  Mutual  In- 
surance Company  v.  Charles  H.  Moore,  Superintendent  of  Insurance. 
Application  for  mandamus. 

OWXN  J. 

[See  contents  Tor  case  reported  in  full.] 

Writ  refused. 

840.  Emily  MThite  v.  Isaac  Gates,  Sheriff  of  Ashland  County.  Habeas 
corpus. 

Okbt,  J. 

[See  contents  for  case  reported  in  full.] 

Demurrer  to  return  sustained  and  plaintiff  discharged. 

67l.  McClelland  v.  Bishop.  Error  to  the  District  Court  of  Muskingum 
County. 

Johnson,  C.  J. 

JETdd:  1.  The  Joint  note  of  husband  and  Wife  is  the  valid  obligation  of 
the  husband  alone,  although  the  wife  is  not  liable  at  law  thereon. 
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2.  Where  snch  a  note  is  payable  at  a  fUtare  time,  bat  at  no  particular 

place,  and  the  hasband  after  making  the  same,  abandons  his  place  of 
reside Dce,*and  deserts  to  some  place  unknown  to  the  holders,  which 
they  cannot  after  diligent  inquiry  ascertain,  when  it  &lls  due,  they 
are  excused  from  making  a  personal  demand  upon  him. 

3.  In  such  a  case,  a  personal  demand  on  the  wife,  with  due  notice  of  non- 

payment to  the  indorser,  is  the  exercise'  of  due  diligence,  and 
the  indorser  is  liable,  though  there  was  no  personal  demand  nn  the 
husband. 

4  Where  there  is  a  series  .of  negotiable  notes  in  the  usual  form,  for  dis- 
tinct sums  of  money,  payable  at  distinct  aud.  specitied  times  in  the 
future,  with  a  mortgage  to  secure  each,  according  to  its  tenor  and 
effect,  which  contains  a  stipulation  that  if  default  be  made  in  the 
payment  of  any  one,  **  then  each  and  all  should  fall  due,  and  this 
mortgage  to  become  absolute  as  to  all  said  notes  remaining  unpaid 
at  the  happening  of  such  default.*'  Held,  that  such  stipulation  re- 
lates to  the  remedy  by  foreclosure  or  other  proceedings  under  the 
mortgage,  and  upon  such  default  the  mortgage  may  be  foredooed  for 
the  whole  debt.  It  is  a  stipulation  for  the  advantage  of  the  mort- 
gagee, and  of  full  force  as  to  a  remedy  on  the  mortgage,  but  does  not 
operate  to  vary  or  extinguish  the  obligations  expressed,  on  the  faoe 
of  the  notes  themselves  for  general  purposes. 

6.  For  the  purpose  of  demand  and  notice  to  charge  indorsers,  such  notes 

are  to  be  deeihed  as  due  according  to  their  terms,  irrespectiTeof  saoh 
stipulation  in  the  mortgage. 

7.  The  foreclosure  of  such  a  mortgage  after  default  of  payment  of  the  first 

notes  of  the  series,  and  payment  thereof  out  of  the  proceeds  of  sale, 
is  not  a  bar  to  an  action  to  charge  an  indorser  on  one  of  the  series 
subsequently  falling  due,  who  has  had  due  notice  of  demand  and  non- 
payment. 

Judgment  reversed,  demurrer  to  reply  sustained,  and  cause  remanded 
for  further  proceedings. 

122.  Huston,  Graves  et  al.  v.  Havlland  et  al.  Error  to  the  District  Ck>urt 
of  Franklin  County.    Judgment  affirmed.    No  report. 

MOTION  DOCKST. 

Daniel  Bitelert'.  William  Baldwin,  executor  of  the  will  of  Reese  Baldwin, 
deceased.  Motion  for  leave  to  Ale  a  petition  in  error  to  the  District 
Court  of  Tuscarawas  County. 

MoIiiVAUf  B,  J.     Held  .- 

In  order  to  preserve  tlie  lien  of  a  chattel  mortgage  beyond  the 
first  year,  the  filing  of  the  verified  statement  and  copy  required  by 
sejtion  4155  of  the  Revised  Statutes,  must  be  done  during  the  tlirty 
days  immediately  preceding  the  expiration  of  the  year.  The  refiling 
of  the  mortgage  with  such  statement  before  the  commencement  of 
the  thirty  days  is  not  sufficient. 

Motion  overruled. 

87.  Hirst,  executor,  etc.  v.  Hirst.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Licking  County.    Motion  granted. 
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88.  Todhanter,  administrator*  etc.  v.  Smith.  Motion  for  leave  to  file  a 
petition  in  error  to  the  Diatrict  Gonrt  of  Batter  Ooanty.  Motion 
overruled  on  the  ground  that  the  remedy,  if  any,  is  by  error  to  the 
District  Gonrt  of  Butler  Connty. 

89.  Todhunter,  administrator,  etc.  v.  Dickey.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Butler  Oounty.  Motion 
overruled  on  the  ground  that  the  remedy,  if  any,  should  be  aought 
in  tbe  District  Court  of  Butler  County. 

90.  Weiker  et  al.  v.  Myers.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Seneca  County.    MotioA  overruled. 

92.  Cincinnati  Gas  Light  A  Coke  Co.  v.  The  Village  of  Avondale.  Motion 
for  leave  to  file  a  petition  in  error  to  the  District  Court  of  Hamilton 
County.    Motion  granted. 

93.  Lee  et  al.  v.  Smith  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Hamilton  County.    Motion  granted. 

94.  King  V,  Cappeller.  Motion  for  leave  to  file  a  petition  in  error  to  tlM 
District  Court  of  Hamilton  Connty.    Motion  granted. 

109.  The  State  ex  rel.  the  Attorney-General  v.  The  State  Mutual  Aid  An- 
sociation.    Motion  for  leave  to  take  cause  No.  826,  (General  Docket, 
out  of  its  order.    Motion  granted,  and  cause  set  for  hearing  April  25, 
inst.  at  9  A.  M. 
115.  The  Citiaens*  National  Bank  of  Cincinnati  v.  Brown.    Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of  Hamilton 
Oounty.    Motion  granted. 
All  cases' up  to  No.  715  have  been  marked  submitted,  where  not  other- 
wise noted.. 

The  court  again  calls  the  attention  of  counsel  to  tbe  necessity  of  having 
these  cases  ready  at  an  early  >day. 


supBBU  comiT  coiomnov. 


Hov.  MotU  K.  OBAa«BB,  CM/  Jndgt. 
Jmdgw: 
Boa.  QaoBAB  K.  Mami.  Hon.  Wkamklxm  J.  DieaitAJi 

Horn.  Obablio  D.  Mabtim.  Hob.  Jobb  KoOaolet. 

Ooiumima,  O/do,  April  15,  1884. 

OKNBRAL  DOOKET. 

No.  280.  The  Pennsylvania  Company  v,  Charles  Gallagher.  Error  to  the 
District  Court  of  Richland  Connty. 

DiCKlf  AN,  J. 

Where  an  employe  of  a  railroad  company,  rightfully  engaged  in  the  re- 
pair of  a  freight  car  belonging  to  his  employer,  calls  upon  his  son,  a 
minor  under  eleven  years  of  age,  to  render  him  necessary  temporary 
assistance  in  the  work,  and  the  son  while  so  assisting,  without  any 
negligence  on  his  part  or  on  the  part  of  his  father,  is  injured  through 
the  negligence  of  the  agents  and  servants  of  another  railroad  oom*' 
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pany,  In  backlog  a  train  of  oars  upon  a  Mde  t^aok  where  the  car  is 

being  repaired,  the  latter  company  is  liable  in  an  actioQ  by  the  son, 

for  damages  for  theic^ary  by  him  so  received. 
Judgment  of  the  district  court  affirmed. 
86.  Alloe  Peniston  v.  The  Union  Central  Life  Insurance  Company.    Brror 

to  tbe  District  Court  of  Hamilton  County. 

OBAKeER,  C.J. 

1.  The  rule  that  notice  to  an  agent  is  notice  to  the  principal  may  be  ab- 

rogated as  between  parties  to  a  contract  by  fitipnlation  to  that 
efifect. 

2.  A  stipulation  in  a  coiltract,  made  by  parties  uninfluenced  by  mis- 

representation or  firaud,  and  with  ftiU  knowledge,  that  one  party 
shall  be  absolutely  released  in  case  a  statement  made  by  the  other 
shall  be  found  to  be  not  in  all  rewpects  true,  is  valid,  and  must  be  en- 
forced, where  it  does  noi  affirmatively  appear  that  the  party  making 
said  statement,  with  reason,  believed  it  to  be  true. 

Judgment  affirmed. 

124.  William  Dummick  et  al.  v,  Aimira  Howitt.  Error  to  the  District 
Court  of  Hamilton  County. 

Bt  this  Court. 

Under  a  bond  given  by  a  justice  of  the  peace  condtioned  as  required  by 
section579of  the  Revised  Statutes,  the  sureties  are  liable  ^'for  any 
neglect  of  duty  or  any  illegal  proceedings  on  tlie  part  of  '*  a  constable 
appointed  by  said  Justice  under  section  6685,  by  virtue  of  se<Aion 


Judgment  affirmed. 

70.  Galvagui  et  al.  v.  The  Abeiter  Bjind.    Error  to  the  District  Court  of 

Hamilton  County.    Judgment  affirmed.    No  report. 
87.  Allison  v.  Deaver.    Error  to  the  District  Court  of  Morgan  County. 

Judgment  reversed.    Johnaun  v.  Otterbem  UmversUyf  followed.    No 

report. 
128.  Pfalzgraf  V.  DeBott.    Error  to  the  District  Court  of  Butler  County. 

Judgment  reversed.    The  common  pleas  erred,  in  excluding  evi- 
dence offered  by  defendant  below.    No  report. 
144.  Brainard  et  al.  v.  Elwell.    Error  to  the  District  Court  of  Cuyahoga 

County.    Judgment  affirmed.    No  report. 
146.  Brainard  et  al.  v.  Moulton  et  al.    Error  to  the  District  Court  of  Cmya- 

hoga  County.    Judgment  affirmed.    No  report. 
170.  Davis  v.  Adams.    Error  to  the  District  Court  of  Lawrence  County. 

Judgment  affirmed.    No  report. 
207.  Bevier,   administrator,  etc.  v.   Bevier  et  al.    Error  to  the  District 

Court  of  Huron  County.    Judgment  affirmed,     Hoffman  v.  CwMord^ 

decided,  February  26, 18S4,  followed.    No  report. 
212.  Fat riogton  v.  Oearliard  et  al.    Error  to  the  District  Court  of  Miami 

County.    Juiigment  reversed.  The  finding  for  defendants  below  was 

not  supported  by  the  evidence.    No  report. 
228.  Wicke  v.  Youngblood.    Error  to  the  District  Court  of  Stark  County. 

Judgment  affirmed.    No  report. 
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SM.  Oalp  V.  TnutniAn.     Error  to  the  Distriot  Ck>ort  of  Allen  County. 

Judgment  affirmecL    No  report. 
161.  Brook  et  al.  v.  Hidy  et  aL    Error  to  the  Dietriot  Court  of  Fay  .to 

County.    Judgment  al&rmed.    No  report. 
022.  Union  National  Bank  of  BCaaallloiS  v.  McCue.    Error  to  the  District 

Court  of  Stark  County.    Settled,  and  coats  paid  by  plaintifif  in  error . 

MOTION  DOOKKF. 

21.  DaylB  v.  Adams.    Motion  to  reinstate  cause  No.  170,  General  Dookei. 
Motion  granted. 


DIGEST  OF  CASES. 


Aseoant  Stated— JQf«ee  o/— By  ImplicaHon^Burden  of  Proof.— When 
the  parties  to  an  account  have  examined  it,  and  have  expressly  agreed 
upon  a  certain  sum  of  money  as  the  balance  Justly  due  thereon  from 
one  psrty  to  the  other,  then  such  account  has  become  an  acxsount 
statedf  and  an  action  upon  it  is  not  founded  upon  the  original  items,  but 
upon  the  balance  ascertained  by  the  mutual  accounting  of  the  parties. 
An  account  stated  may  be  implied  firom  circumstances.  If  an  account 
be  presented  for  payment  by  one  party  thereto,  and  the  other  party,  upon 
an  examination  of  it,  and  after  a  reasonable  time  has  elapsed,  makes  no 
ot^ectlon  to  It,  it  may  be  legitimately  presumed  tliat  he  was  satisfied 
with  it  as  presented,  and  the  presumptipn  is  sc^trong  that  a  suit  can  be 
maintained  upon  the  account  as  an  account  stated  without  proof  other 
than  that  the  account  was  presented,  with  a  demand  for  payment,  and 
that  reasonable  time  and  opportunity  have  passed  since  its  presentation, 
for  a  proper  examination  of  it,  and  to  make  objections  to  it,  if  there  be 
any.  Such  presentation  may  be  by  mail.  The  effect  of  an  account  stated 
being  to  establish  prima  fade  the  aocuraoy  of  the  balance  found  due,  the 
burden  of  proving  that  an^  account  is  stated  or  settled,  rests  upon  the 
party  making  such  all^gationa.  Beniiear,  Bidtneil  et  al.  Utah  Sup.  Ct., 
Feb.  26, 1884.    2  West  Coast  Rep.  859. 


Diverse  ebatuUm—Hutband  and  Wifo—  WUL—1.  A  divorce  obtained 
by  collusion  in  a  state  where  neither  of  the  parties  reside,  is  void  every- 
where. 2.  Such  a  divorce  can  not  aflSsct  the  statutory  rights  of  the  hus- 
band in  the  wife's  estate.  8.  Consent  by  a  husband  that  his  wife  may 
take  another,  does  not  amount  to  a  waiver  of  his  rights  in  his  wlfle's 
eatate.  4.  While  a  devise  in  such  a  case,  made  to  the  **  husband  "  of  the 
testatrix  will  be  presumed  to  be  made  to  the  lawful  husband,  such  pre- 
sumption will  be  overcome  by  stronger  evidence  from  the  will  or  cir- 
enmstancea,  which  demonstrates  that  another  was  intended.  Hardy  v. 
fPterwi.    BCass.  Sup.  a.,  Jan.  7, 1884.    18  Cent.  L.  J.  268. 
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IHuDftgdi  by  Smoke  oaa  only  be  Beeorered  by  OrigiBal  Owner.— Hie 
plaintiff,  four  yeare  after  the  railroad  had  been  running,  purohased  the 
land  in  question  and  sued  the  railroad  company  for  damages  caused  to 
his  buildings  by  smoke,  cinders,  etc.  Held:  That  as  the  former  owner 
could  have  sued  and  recovered  for  the  depreciation  in  the  value  of  the 
property,  caused  by  the  railroad,  the  right  of  action  was  in  him  for  a 
recovery  for  all  damages  that  were  or  might  be  caused  in  the  operation 
of  the  railroad,  and  that  there  was  no  right  of  recovery  in  his  alienee,  the 
appellee.  The  Chicago,  Etc,,  B.  R,  Oo.  v.  ix>06.  lU.  Sup.  Ct.,  March  4, 
1884.    Ch.  L.  N.,  April  5, 1884. 

Safement—A^Ateo/Oumtfr.— The  owner  of  an  easement  of  way  has 
no  right  to  possess  the  land  as  such  upon  which  it  is  imposed.  He  has  a 
right  meraly  to  enjoy  the  way.  The  owner  of  the  land  burdened  with 
the  easement  is,  in  law,  in  possession  of  the  land.  Consequently  the 
mere  exercise  of  the  right  of  way,  either  by  the  owner  thereof  or  his  ten- 
ants, will  not  give  him  actual  possession  of  the  land  upon  which  it  is 
imposed.  The  owner  of  such  easement  is  not  Justified  in  taking  forcible 
possession  of  the  land  upon  which  it  is  imposed,  from  the  fact  that  the 
owner  of  such  land  lias  obstructed  his  right  of  way.  Lachman  v. 
BameU.    Sup.  Ct.  Nevada,  February  26, 1884.    2  West  Coast  Rep.  259. 

Jurisdiotloii— Cbiu;urr«n<  Juriadietian  AetuaUy  Aequired^F\}reeionare 
of  Mortgage  on  Bailroad—Beeeiver-^Poeaesaiono/the  Cbtiri.— Of  two  courts 
having  oencurrent  Jurisdiction  of  aoy  matter,  the  one  whose  Jurisdiction 
first  attaches  acquires  exclusive  control  of  all  controversies  respecting  it 
involving  substantially  the  same  interests.  Accordingly,  where  the  Su- 
preme Court  of  Sew  Hampshire  decreed  the  foreclosure  of  a^deed  of  trust 
and  mortgage  of  a  railroad,  and  the  property  was  actually  sold,  hdd  : 
that  the  Circuit  Court  of  the  United  States  couid  not  entertain  a  bill  to 
enforce  the  operation  of  the  road  by  trustees  for  the  benefit  of  its  stock- 
holders, although  the  bill  was  filed  before  the  sale,  and  the  sale,  when 
made,  was  declared  to  be  subject  to  the  result  of  the  suit  in  the  circuit 
court.  The  possession  of  a  receiver  is  the  possession  of  the  court  ap- 
pointing him,  and  cannot  be  divested  by  a  court  of  co-ordinate  jurisdic- 
tion. Bruce  v.  Manchester  dt  K.  B,  B.  U.  S.  C.  C.  D.  N.  H.  Feb.  14, 
1884.    19  Fed.  Rep.  342. 


Liquor  JA—nBB—Appropriaiion  of  Proceeda—PoKce  Bawer.—lhe  legis- 
lative appropriation  to  the  county  of  ail  the  funds  collected  from  the 
sale  of  licenses,  to  be  used  for  the  support  of  the  county  poor,  is  a  mere 
gratuity,  which  can  be  taken  away  at  the  pleasure  of  the  legislature,  and 
the  county  has  no  vested  right  in  such  fund ;  otherwise  the  legislature 
could  not  repeal  the  license  laws  or  diminish  the  amount  of  the  ftind 
therefrom.  The  licensing  of  intoxicating  liquors  is  not  the  exeroiae  of 
the  taxing  power  of  the  state  to  raise  revenue,  but  of  the  police  power. 
The  sale  of  intoxicating  liquors  and  the  fund  therefrom  is  under  the  con* 
trol  of  the  legislature  in  every  respect.  BicMand  Onm^  ▼.  VOlag^  qf 
Bichland  Center.    Wis.  Sup.  Ct.,  Feb.  19, 1888.    Ch.  L.  N.,  March  29, 1884. 
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Vol..  v.  CtoiiUMBUB,  O.,  Aprii.  ao,  1884.  No.  11. 


CURRJENT  TOPICS. 

BZnOTS  OF  THB  RW  AlOEVDVOrTB  TO  AB  OBnOVAL  LAWS. 

It  is  a  little  remarkable  that  notwithstanding  the  aggrega- 
tion of  ability,  learning  and  pains-taking  care  bestowed  upon 
the  preparation  of  the  amendments  to  the  criminal  laws  sup- 
posed to  have  been  rendered  necessary  by  the  condition  of 
affairs  at  Cincinnati,  they  have  no  application  to  pending 
cases.  Section  79  of  the  Revised  Statutes  provides  :  '*  When- 
ever a  statute  is  repealed  or  amended,  such  repeal  or  amend- 
ment shall  in  no  manner  affect  pending  actions,  prosecutions 
or  proceedings,  civil  or  criminal,  and  when  the  repeal  or 
amendment  relates  to  the  remedy,  it  shall  not  affect  pending 
actions,  prosecutions  or  proceedings,  unless  so  expressed ;  nor 
shall  any  repeal  or  amendment  affect  causes  of  such  action, 
prosecution  or  proceeding  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise- expressly  provided  in  the 
amending  or  repealing  act." 

There  was  a  failure  to  provide  that  the  new  laws  should 
apply  to  pending  prtfsecutions  and  causes  of  prosecutions,  and 
hence  the  forty  or  fifty  murderers,  and  the  alleged  army  of 
thieves,  in  the  Hamilton  county  jail,  will,  perforce,  be  tried 
tinder  the  old  order  of  things. 
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jiTBTics  nr  GDromATL 
Judge  Longworth,  formerly  of  our  supreme  court,  passing 
through  New  York  on  his  way  to  Europe,  a  few  days  after  the 
Cincinnati  riot,  is  reported  by  New  York  papers  to  have  ex- 
pressed himself  in  the  following  manner  about  the  riot: 
"  The  riots  of  Cincinnati  were  not  an  unmixed  evil.  The  juries 
and  lawyers  had  grown  so  shamefully  indifferent  to  the  fulfill- 
ment of  justice  that  they  needed  an  admonition.  'I  have 
had  five  years'  experience  on  the  bench  and  I  know  some- 
thing about  Cincinnati  criminal  procedure.  Of  course  the 
better  class  of  citizens  were  to  be  blamed  for  not  being  more 
willing  to  serve  on  juries.  Trial  by  jury  seems  to  me  about 
played  out.  The  Cincinnati  judges  could  not  get  respectable 
men  to  serve  on  the  juries,  and  juroiB  for  sale  at  S5  a  dozen, 
swarmed  around  the  courts.  Every  one  of  those  tweuty-two 
murderers  whom  the  mob  wanted  to  lynch,  because  they  had 
only  been  convicted  of  murder  in  the  second  degree,  will  be 
hanged,  sure  enough,  now.' " 


UABniTT  OF  SAXLBOAD  FOB  DTJITBT  TO  PASSEVeiB  IVFUOTID  BT 
OTHXB  PA8SBHGBB. 

An  interesting  question  of  law  is  involved  in  a  case  tried 
one  day  last  week  in  the  United  States  Court  at  Indianapolis, 
as  telegraphed  to  the  daily  newspapers.  It  appears  that  on 
March  28,  1882,  Alexander  C.  Wingate,  a  passenger  on  a  train 
on  the  Ohio  &  Mississippi  Railroad,  was  shot  and  killed  by  a 
drunken  passenger  named  William  Haynes,  near  Salem,  In- 
diana. The  widow  of  the  deceased,  Malinda  C.  Wingate,  of 
Kentucky,  brought  suit  against  the  railroad  company  in  the 
United  States  court,  and  was  awarded  judgment  for  $5,000. 


OFFIOBBSBBTUBir  OB  FB0CB88— WEBB  THB  BBTUBBOF  AB  OFFICBB 
OB  FBOCBSS  BLAT  BB  COBTBADICTBD. 

First.  It  may  be  contradicted  by  affidavit  on  a  motion 
in  the  suit  in  which  it  was  served,  to  set  aside  the  return. 
Ckapman  v.  Oumming8j  17  N.  J.  11 ;  (Jarr  v.  Cammencial  Banky 
16  Wis.  50;  Band  v.  Wihon,  8  Kans.  228. 

Second.  It  may  be  contradicted  in  an  equitable  proceeding 
instituted  for  the  purpose  of  setting  aside  a  judgment  founded 
on  such  false  returns.     Otoens  v.  Ravsteady  22  111.  162 ;  Ne^geomb 
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▼.  Devoey,  27  Iowa,  381 ;  Bridgeport  Savings  Bank  v.  Eldredge,  28 
Conn.  556;  Bell  v.  WtUiamB,  1  Head.  229;  Ridgeway  y.  Bank  of 
Tennessee,  11  Humph.  &2&\,F(mUr  y.  Lee.  10  Gill  &  J.  358; 
Lefiwieh  v.  Hamilton,  9  Heisk.  310. 

Third.  It  may  be  contradicted  as  to  facts  stated  therein, 
which  he  must  have  learned  by  inquiry  from  third  persons, 
such  as  that  the  person  upon  whom  the  process  was  served  is 
the  incumbent  of  a  certain  corporate  office,  as  president  of  a 
bank.  St.Jdhn  v,  Bank,  3  Stew.  146 ;  Rrrwe  v.  Table,  etc.,  Co.,  10 
Cal.  441 ;  Wilson  v.  Spring,  etc,,  Co.,  Id.  445 ;  Chapman  v.  Cisn- 
ning,  2  Harr.  11 ;  Sanford  v.  Nichols,  14  Conn.  324. 

Fourth.  It  may  be  contradicted  by  one  who  was  not  a  party 
to  the  action  in  which  it  is  served.  Nail  v.  Granger,  8  Mich. 
450. 

Fifth.  It  may  be  contradicted  in  an  action  on  a  judgment 
obtained  in  a  foreign  state,  for  the  purpoeeof  showing  want  of 
jurisdiction  obtained  by  personal  service  on  the  defendant  in 
the  territorial  limits  of  the  state  in  which  the  judgment  w& 
rendered.  Knotdes  v.  Gas  Light  Co.^  19  Wall.  58 ;  Thompson  v. 
Whitman,  18  Wall.  457. 

The  following  cases  hold  that  the  officer's  return  on  process 
is  to  be  taken  merely  as  prima  facie  evidence  of  .the  factaatated 
in  such  return,  but  that  such  facts  may  be  contradicted  by  parol 
evidence.  Cunningham  v.  Mitchell,  4  Rand.  189;  Butts  v.Franr 
cis,  4  Conn.  424;  Hutchins  v.  Johnson,  12  Conn.  376  ;  Watson  v. 
Watson,  6  Conn.  344;  Smith  v.  Law,  5  Iredell  Law,  197;  Joyner 
v.  MiUer,  55  Miss.  208;  Abell  v.  Simon,  49  Md.  318;  Gary  ▼. 
State.  11  Tex.  Ap.  527. 


ARTICLES  ORIGINAL  AND  SELECTED. 

THB  OBOWTE  OF   THSBOCTBIVB   OF  TES  POLICl  FOWSB   OF 
THB  8TATB. 

The  btudent  of  jurisprudence  must  have  noticed  the  gradual 
growth  of  the  doctrine  of  police  power  of  the  state,  which 
power  was  suppofied  to  be  hedged  in  by  constitutional  re- 
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striotions  and  by  the  genius  of  onr  institutions.  The  Supreme 
Court  of  Illinois  has  just  filed  an  opinion  in  the  case  o{  Haw- 
thorn y.  Aopb,  construing  the  act  of  1888,  entitled  "  An  act  to 
require  operators  of  butter  and  cheese  factories  on  the  co-oper- 
ative plan  to  ffiye  bonds  and  to  prescribe  penalties  for  the 
yiolation  thereof." 

Justice  Walker,  affirming  the  judgment  of  the  Kane  county 
court  (Judge  Lovell  presiding),  held  the  validity  of  the  law 
as  against  all  constitutional  objections.  It  was  held  that  the 
state,  through  the  general  assembly,  has  supreme  legislative 
powers,  except  so  far  as  it  is  limited  by  its  constitution  or 
such  as  has  been  delegated  to  the  general  government,  or  its 
exercise  has  been  limited  by  the  federal  constitution.  The 
act  required  the  operators  of  butter  and  cheese  factories  on  the 
oo-operati ve  plan  to  give  bonds,  and  it  was  coni&ended  that  this 
was  an  infringement  of  the  private  rights  of  the  people.  But 
the  oourt  held  that  such  act  is  but  a  proper  exercise  of  the 
political  power  of  the  state  for  the  protection  of  persons  in- 
trusting their  property  to  the  manufacturer  from  fraud  and 
wrong.  The  fact  that  a  law  regulates  trade  or  any  business, 
or  in  some  degree  operates  as  a  restraint  on  the  same,  does  not 
render  it  obnoxious  to  any  constitutional  provision.  The 
legislature,  for  the  safety,  security  and  welfare  of  society,  may 
control  the  acts  of  the  governed  even  as  to  the  time  and  man- 
ner of  performing  labor,  and  in  the  manner  in  which  persons 
shall  use  their  property.  Thepdicepcwefofihe  tUUe^  when  exer- 
cised by  the  legislature  in  the  passage  of  laws  for  the  pratedum  of  life^ 
Uberty^and  property^  or  Jaws  for  the  general  welfare  j  has  no  limitation 
or  restricUonSy  eaoc^  such  as  are  found  in  the  eonMiXvtian,  The  doc- 
trine of  the  absolute  existence  and  sway  of  the  police  power 
could  not  be  asserted  in  stronger  terms,  and  since'th^decisioa 
in  the  celebrated  case  of  Mvmn  v.  People^  the  courts  have  made 
bold  strides  in  the  fullest  avowal  of  the  doctrine.  Whatever 
danger  may  lurk  in  the  exercise  of  this  power,  it  is  now,  by 
the  fiat  of  the  courts,  lodged  in  the  power  of  the  people,  actinf 
through  its  legislative  department,  and  it  will  be  either  a 
source  of  strength  or  weakaees,  depending  largely  upon  a  wise 
and  intelligent  exercise  of  it.  We  shall  recur  to  this  subject 
at  some  future  time. 
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jxtjmwan  uwn  nr  thb  tdseal  ooitbts. 

The  Am^ricaa  Law  Review  of  March- April,  contains,  the 
following  article  on  this  aaestion,  by  Warren  Watson,  Esq., 
of  Kansas  City . 

**  Examiners  of  title,  especially  those  who  do  not  have  access 
to  well  furnished  law  libraries,  have,  generally,%ither  ignored 
or  overlooked,  the  question  of  the  efiect  of  judgments  rendered 
by  Federal  courts,  upon  property  within  the  territorial  limits 
of  their  jurisdiction.  When  it  is  considered  that  such  liens, 
if  properly  created,  are  paramouxxi  to  all  rights  acquired,^ 
however  innocently,  subsequent  to  the  rendition  of  the  judg- 
ment it  must  be  admitted  that  the  question  is  of  enough 
importance  to  excuse  even  an  inadequate  attempt  to  solve  its 
difficulties. 

"  The  lien  of  a  judgment  rendered  by  a  federal  court  does 
not  reault  from  any  direct  legislation  of  congress  upon  the 
subject.  Prior  to  the  en^tment  of  more  specific  provision!, 
tLe  Judiciary  Act  of  1789  was  invoked,  by  courts  of  the 
United  States,  as  sufficient  authority  for  the  adoption  of  state 
jorisprudence,  in  this  regard,  so  far  as  applicable.  By  subse- 
q<aent  legislation,  embodied  in  sections  914,  916,  9^,  986  and 
1041  of  the  United  States  Revised  Statutes,  the  view  expressed 
on  the  subject  by  the  federal  courts  was  justified  and  con- 
firmed by  congress;  but  the  lien  of  definite  judgments  in  per- 
$orximi  in  these  courts  must  still  be  determined  and  governed 
by  the  laws  of  the  state  in  which  the  judgment  may  be  ren- 
dered; not  that  state  legislation  has  inherently,  any  force  in 
that  regard,  but  because  of  the  adoption  4f  such  legislation 
into  federal  jurisprudence  through  the  operation  of  acts  of 
congress. 

"  Section  914  of  the  United  States  Revised  Statutes  (act  of 
June  1,  .1872.  See  also  acts  of  May  19,  1828),  provides  that 
'  the  practice,  pleadings,  forms  and  modes  of  proceeding  in 
eivil  causes,  othe^  than  equity  or  admiralty  causes,  shall  ooih 
form  as  near  as  may  be,  to  the  practice,' ^tc.,  existing  at  Ihd 
time  in  the  local  stiite courts.  S^tion  916,  (apt  of  Juhe  1, 1872. 
8ed  also  act  of  M^y  19,  1828),  givesr  the  *  party  recovering  % 
judgment  in  anyconiiiBon^law  cause  in  any  circuit  or  district 
tsodrt  *  ^  *  sttniUr  rtaiedies  on  the  same,  by  exeCuCiOli 
or  otheii^wise,  to  rettu^h  the  property  of  tfae  judgment  debtar:-' 
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ware  or  may  be  proirided  hy  the  laws  of  tlie  ataie  in*  which 
the  eourt  is  held ;  the  state  laws  in  force  at  the  time  of  the 
passage  of  this  act  being  adopted  at  once,  and  subsequent 
state  legislation  being  subject  to  adoption  by  rules  of  court. 
Section  967,  (act  of  July  4,  1840),  provides  that'  'judgments 
or  decrees  rendered  in  a  circuit  or  district  court,  within  any 
state,  shall  cease  to  be  liens  on  real  estate,  or  chattels  real,  in 
|he  same  manner  and  at  like  periods  as  judgments  and 
decrees  of  the  courts  of  such  state  cease,  by  law,  to  be  liens 
thereon.'  Section  985  (act  of  May  20,  1826),  enacts  that  *  all 
"writs  of  execution  upon  judgments  or  decrees  obtained- in  a 
(urcuit  or  district  court,  in  any  state  which  is  divided  into 
two  or  more  districts,  may  run  and  be  executed  in  any  part 
of  such  state ;  but  shall  be  issued  from,  and  made  returnable 
to,  the  court  wherein  the  judgment  was  obtained.'  Section 
1Q41  (act  of  June  1, 1872),  provides  that  judgments  in  crim- 
inal or  penal  causes,  'so  far  as  the  fine  or  penalty  is  con- 
cerned, may  be  enforced  by  execution  against  the  property  of 
the  defendant,  in  like  manner  as  judgments  in  civil  causes  are 
enforced.    *    *    *» 

''  These  sections  comprise  the  federal  legislation  09  this  sub- 
ject. 

"  One  of  the  earliest  cases  in  which  the  question  arose  was 
MamingiUy.  Downs  (7  How.  760),  in  which  the.  pro  visions  now 
embodied  in  section  914  were  construed.  It  was  said  that : 
'The  courts  of  the  United  States  exercise  jurisdiction  co- 
extensive with  their  respective  districts.  And  it  has  never 
been  supposed  that,  by  the  act  of  the  nineteenth  of  May, 
1828,  Which  adopted  the  process  and  modes  of  proceeding  of 
the  state  courts,  the  jurisdiction  of  the  circuit  courts  was 
restricted.  The  process  and  modes  of  proceeding  in  the  state 
were  adopted  by  congress  in  reference  to  the  jurisdiction  of 
the  circuit  courts,  and  not  with  the  view  of  limiting  the  juris- 
diction of  those  courts.  In  those  states  where  the  judgment 
cor  the  execution  of  a  state  court  creates  a  lien  only  within 
tbe  county  in  which  the  judgment  is  entered,  it  has  not  been 
dfoubted  that  a  similar  proceeding  in  a  circuit  court  of  the 
tTnited  States  would  create  a  ilbn  to  the  extent  of  its  juris- 
diotion.  This  has  been  the  practical  construction  of  the 
pow^  of  the  courts  of  the  United  States,  whether  the  lien 
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was  held  to  be  created  by  the  issuing  of  process  or  by  express 
statute.'  This  decision  has  been  consistently  followed  in 
WilUamB  v.  Benedict,  8  How.  107 ;  Lombard  v.  Bayard,  1  Wall. 
Jr.  C.  C.  196;  Barth  v.  McKeever,  4  Bibs.  206;  U.  8,  v.  flum- 
phre^B,  3  Hughes  201;  Oropey  v.  OrandcM,  2  Blatchf  341 ;  Ward 
▼.  Chamberlain,  2  Black  430;  and  it  is  settled  that  the  lien  of 
a  judgment  in  a  federal  court  is  co-extensive  with  the  juris- 
diction of  the  court  in  which  it  is  recovered,  and  that  state 
statutes  requiring  judgments  to  be  enrolled  in  counties,  where 
the  property  to  be  affected  lies,  have  no  application  to  judg- 
ments in  the  federal  courts. 

*'  Another  question  arises  hereupon  as  to  the  territorial  extent 
of  such  liens  in  states  which  are  divided  into  two  or  more 
judicial  districts.  Sections  985,-  above  set  out,  which  pro- 
vides that  '  in  any  state  which  is  divided  into  two  or  more 
districts,'  execution  may  run  and  be  executed  in  any  part  of 
the  state,  if  construed  by  the  aid  of  the  decisions  above  re- 
ferred to,  seems  applicable  here.  It  being  admitted  that  the 
lien  is  co-extensive  with  the  territorial  jurisdiction,  it  may 
be  asked  what  class  of  jurisdictional  powers  is  referred  to? 
Is  it  the  power  to  issue  mesne  or  final  process  ?  It  is  well 
known  that  mesne  process  may  be  issued  in  certain  cases, 
from  the  courts  of  one  district  into  other  districts  in  the  same 
state ;  but  it  is  conceived  that  these  provisions  are  not  needed 
to  define  the  jurisdiction  in  question.  There  is  such  an  inti- 
mate connection,  historically  and  rationally,  between  the 
process  for  enforcing  a  judgment  and  the  lien  created  by  it, 
that  the  provisions  of  section  985  seem  to  imply  a  recogni- 
tion by  congress  that  judgment  liens,  in  each  and  all  of  the 
federal  circuit  and  district  courts,  extend  to  the  entire  state 
wherein  the  judgment  is  entered,  irrespective  of  the  districts 
or  other  judicial  divisions  into  which  it  is  divided.  This 
view  has  been  accepted  by  a  recent  decision  of  a  federal  court 
ef  high  authority.  In  Prevoet  v.  GarreU,  12  West  Jur.  369,  it 
was  held  that  a  judgment  rendered  by  a  United  States  court 
in  Pennsylvania  is  a  lien  on  the  real  estate  of  the  defendant 
anywhere  in  the  state,  notwithstanding  the  judgment  may 
have  been  rendered  in  one  of  the  judicial  districts  into  which 
tho  state  is  divided,  while  the  property  lies  in  another.  The 
right  of  lien  follows  the  right  to  execution ;  and  by  Rev.  Stat., 
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aection  985,  writs  of  execution  may  run,  and  be  executed,  in 
aU  parts  of  the  state.  The  meaning  of  the  section  is  that  a 
plaintiff  recovering  judgment,  majr,  at  his  option,  have  exe- 
cution in  any  part  of  the  state.  Every  ^rit  must  be  allowed 
to  run  in  all  the  districts  of  the  state.  '  The  laws  of  Pennsyl- 
vania authorize  a  judgment  lien  and  an  execution  against 
property  in  the  county  where  the  judgment  may  be  rendered,', 
but  there  appears  to  be  no  mode  of  extending  the  lien  or 
issuing  executions  into  other  countries. 

'*  From  the  foregoing  considerations,  it  seems  to  be  estab- 
lished that  the  lien  of  judgments  in  perwnatny  rendered  by 
any  and  every  federal  court  within  a  state,  extends  to  the 
boundaries  or  the  state ;  and  that  a  disregard  of  this  fact 
might  easily  result  in  a  loss  or  hardship  to  those  who  confide 
in  the  records  of  any  particular  county  or  locality  as  an  infal- 
lible aid  to  read  their  titles  clear. 

'*  Section  986  of  the  U.  S.  Revised  Statutes  provides  that 
Vail  writs  of  execution  upon  judgments  obtained  for  the  use  of 
the  United  States,  in  any  court  thereof,  may  run  and  be  exe- 
cuted in  any  other  state  or  in  any  territory,  but  shall  be 
issued  from,  and  made  returnable  to,  the  court  wherein  the 
judgment  wa.s  obtained.'  There  might  be  a  question  here 
whether,  by  the  argument  advanced  as  to  section  985,  the  lien 
of  judgments  described  in  section  986  extends  throughout  the 
Union  by  virtue  of  the  power  to  issue  final  process.  At  the  first 
glance  the  two  sections  seem  analogous  in  their  provisions  and 
equally  susceptible  to  the  argument;  but  it  will  be  found,  on 
closer  inspection,  that  a  difficulty  exists  in  section  986  which 
is  not  found  in  985.  In  almost  every  state  there  are  enact- 
ments authorizing,  under  certain  limitations,  the  issuance  of 
final  process  from  local  state  courts  over  the  entire  state,  dis- 
regarding county  or  parish  divisions;  but  it  would  be  impos- 
sible for  this  power  to  be  extended  by  state  legislation,  beyond 
the  limits  of  the  state.  Hence,  section  985  confers  a  power 
which  a  state  legislature  is  competent  to  confer  upon  its 
courts,  and  such  legislation,  so  far  as  applicable,  is-  the  very 
matter  referred  to  in  section  916,  as  furnishing  a  guide  to 
remedies  on  judgments.  On  the  other  hand,  section  986  gives 
apower  which,  under  no  circumstances,  can  be  exercised  by 
ft  state  court,  and  about  which  there  cannot,  in  the  nature  o 
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things,  be  any  state  regulations.  'The  laws  of  the  state  in 
which  the  court  is  held/  have  no  force  beyond  its  limits;  and 
the  laws  in  this  regard,  of  states  in  which  the  court  is  not 
held,  even  if  they  could  create  such  a  lien,  have  never  been 
adopted  by  congress. 

'*  K  a  judgment  lien  exists  in  cases  such  as  are  described  in 
section  986,  on  property  beyond  the  limits  of  the  state  wherein 
the  judgment  is  recovered,  it  is  not  by  virtue  of  any  state 
legislation,  or  any  direct  legislation  of  congress,  but  must 
result  solely  from  the  power  vested  in  the  court  to  issue  exe- 
cution into  every  state  and  territory.  This  power  is  mi  genr 
eria^  extraordinary,  and  incapable  of  being  interpreted  by  the 
usual  implications  and  rules  of  construction. 


REPORTED    CASES. 


jsvfsvt  nr  xoBroAOB  votbs— subsbquevt  fvbchabxb. 

{OkSo  Supreme  Oourt  OonimUsion.    March  18, 1884.) 

Jones  v.  Insurance  Company. 

An  insuranoe  company  made  a  loan  of  money  to  W.,  and  took  from  him 
his  promissory  note  for  the  amount  thereof,  with  interest  at  eight 
per  cent,  per  annnm,  secured  by  mortgage  on  real  estate,  and  took 
his  sundry  other  notes  for  usurious  interest  on  the  loan.  W.  after- 
wards sold  and  ciinveyed  the  property  to  B.,  who,  as  part  of  the  con- 
sideration, agreed  to  pay  the  notes  and  mortgage  given  by  W.,  and, 
to  secure  the  performance  of  his  agreement,  executed  to  W.  a  mort- 
gage on  the  same  property.  ^  B.  sold  and  conveyed  the  property  in  fee 
to  J.,  and  made  to  him  a  warranty  deed  thereof,  and  agreed  with  him 
to  pay  off  the  incumbrances  thereon. 

Held:  That  in  an  action  of  foreclosure  by  the  insuranoe  company,  the 
defense  of  usury  is  not  available  to  J.  against  the  mortgage  given  by 
W.  to  the  company. 

Error  to  the  District  Court  of  Licking  County. 

Ch4irle8  H.  Kibler,  for  plaintiff  in  error. 

J.  Buckingham^  for  defendant  in  error. 

DiCKMAN,  J.  On  the  first  of  July,  1871,  George  Wallace,  at 
Newark,  Ohio,  made  to  the  Franklin  Insurance  Company — 
defendant  in  error — ^a  mortgage  of  land  situated  in  Licking 
county,  to  secure  the  payment  of  a  note  given  by  him  to  that 
company  for  110,000,  pa^aole  nve  years  after  date,  with  in- 
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ierest  at  eight  per  cent,  per  annum,  payable  quarterly,  and 
nineteen  other  notes  of  $50  each.  The  largest  note  was  given 
for  money  loaned  to  Wallace,  for  which  he  agreed  to  pay  ten 
per  cent,  interest.  Fifty  dollars — ^being  two  per  cent,  interest 
for  the  first  quarter — were  retained  as  advance  interest,  at  the 
time  of  the  loan,  and  the  sum  of  19,950,  only,  was  paid  to 
Wallace.  The  nineteen  separate  notes,  of  t50  each,  were 
taken  for  each  quarterns  two  percent,  extra  interest  thereafter, 
during  the  five  years,  over  and  above  the  stipulated  8  percent. 

On  the  third  of  September,  1873,  Wallace  sold  and  conveyed 
the  property  in  fee  to  James  L.  Birkey,  who,  in  consideration 
thereof,  and  as  a  part  of  the  purchase  money,  assumed  and 
agreed  with  Wallace  to  pay  the  mortgage,  and  the  note  for 
$10,000,  with  interest  thereon  according  to  the  tenor  thereof, 
and  thirteen  of  the  interest  notes  for  $50  each,  then  unpaid, 
which  Wallace  had  made  to  the  insurance  company.  Birkey, 
to  secure  the  performance  of  his  agreement  with  Wallace,  exe- 
cuted to  him  on  the  same  day,  a  mortgage,  duly  recorded,  on 
the  same  property.  In  September,  1874,  Birkey  sold  and  con- 
veyed the  properly  by  deed  of  warranty  to  the  plaintifi*  in 
error,  John  B.  Jone?,  and  upon  delivery  of  the  deed,  agreed 
with  Jones  to  pay  oflf  and  cancel  all  the  incumbrances  upon 
the  premises. 

The  insurance  company  brought  its  action  of  foreclosure, 
making  Wallace,  Birkey,  Jones  and  others  parties  defendant, 
asking  for  no  personal  judgment,  but  asking  judgment  that 
the  property  might  be  sold  free  from  all  liens  and  claims  of 
the  parties  to  the  action,  for  the  satisfaction  of  the  money  due 
the  company. 

In  the  court  of  common  pleas,  Jones  set  up  the  defence  of 
usury  against  the  mortgage  held  by  the  company,  and  claimed 
that  the  company  could  recover  only  $9,950,  the  amount 
actually  loaned,  with  six  per  cent,  interest  thereon,  less  the 
payments  admitted  to  have  been  made,  with  interest  on  the 
same.  Upon  issue  joined,  the  court  rendered  judgment  for 
the  plaintiff,  and  Jones  took  an  appeal  to  the  district  court. 

The  district  court,  in  determining  the  amount  due  the  com- 
pany, adopted  $10,000,  instead  of  $9,950,  as  the  principal  sum, 
and  computed  interest  thereon  at  the  rate  of  eight  per  cent, 
per  annum;  and  allowed  in  the  estimate,  the  thirteen  inter- 
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nsi  notes  which  had  been  paid  by  Birkey  pursuant  to  his 
agreement  with  Wallace ;  and  held,  that  the  property  in  the 
hands  of  Jones,  conveyed  to  him  by  Birkey,  was  bound  for 
the  payment  of  the  amount  found  due  the  company.  Judg- 
ment was  rendered  for  the  company  ;  Jones  excepted :  moved 
for  a  new  trial ;  and  the  motion  being  overruled,  took  a  bill 
of  exceptions;  and  the  present  petition  in  error  is  prosecuted 
to  reverse  the  judgment  of  the  district  court. 

The  only  question  arising  out  of  the  record,  which  we  deem 
it  material  to'  consider,  is,  whether  the  defense  of  usury  is 
available  to  the  plaintiff  in  error,  against  the  mortgage  made 
by  Wallace  to  the  defendant  in  error.  It  is  obvious,  that 
after  the  agreement  between  Wallace  and  his  grantee,  the  lat< 
ter  could  not  defend  against  the  mortgage  on  the  ground  of 
usury.  Such  defense  was,  in  this  case,  personal  to  Wallace, 
the  mortgagor  and  borrower.  If  he  did  not  choose  to  avail 
himself  of  it,  he  was  privileged  to  waive  it.  He  elected  to 
affirm  the  usurious  mortgage,  by  making  provision  when  h«; 
sold  the  property,  for  paying  out  of  the  purchase  money  fund 
the  mortgage  debt  and  the  several  notes  for  usurious  interest. 
Hie  grantee,  as  part  of  the  purchase  money,  assumed  and 
promised  to  pay  the  mortgage  debt  and  interest  notes,  and  to 
secure  the  performance  of  his  promise,  executed  to  him — 
Wallace — a  mortgage  on  the  same  property.  Birkey,  the 
grantee,  was  not  thus  in  a  position  to  defend  on  the  ground 
of  usury,  against  the  mortgage  held  by  the  company.  Ora- 
mer  v.  LeppeVy  26  Ohio  St.  59,  and  cases  there  cited.  Loomis  v. 
Eaton,  32  Conn.  650;  Austin  v.  Chittenden,  ^3  Vt.  553;  Studa- 
baker  v.  Marquardt,  55  Ind.  341 ;  Cook  v.  Dyer,  3  Ala.  643 ;  Bas- 
kins  V.  Calhoun,  45  Ala.  582. 

And,  if  Birkey  was  barred  from  taking  advantage  of  the 
defeuse  of  usury,  at  the  time  of  his  selling  and  conveying 
the  property,  such  defense  should  not  be  more  available  to  the 
plaintiff  in  error  than  to  his  grantor.  The  plaintiff  in  error 
was  not  a  party  to  the  usurious  transaction;  nor,  does  he 
stand  in  such  a  relation  to  the  borrower,  as  would  authorize 
him  to  make  such  defense,  notwithstanding  the  borrower's 
waiver  of  it.  With  full  notice  of  the  mortgage  held  by  the 
defendant  in  error,  and  of  his  grantor's  agreement  with  Wal- 
lace to  pay  the  mortgage  and  interest  notes,  he  purchased  the 


484  Ohio  Law  Journal. 


property  at  an  agreed  price  and  value ;  and,  if  his  grantor 
failed  to  pay  off  the  incumbrances  thereon,  according  to  his 
promise,  he  must  have  recourse  to  him  for  redress.  But,  a 
failure  to  discharge  such  in(!umbrances,  does  not  warrant  the 
taking  of  the  usurious  iiiiterest  from  the  defendant  in  error, 
and  placing  it  to  the  credit  of  one,  who  is  virtually  a  stranger 
to  the  usurious  transaction. 

No  error  in  the  proceedings  and  judgment  of  the  district 
court  being  apparent  on  the  record,  the  judgment  of  that 
court  must  be  affirmed., 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


OEATTXL    XOBTOAOS  — PBBBBBTAnOV    OF    BBTOBB     TBAB  — Bl- 

rnnro  bbfobb  last  thibtt  bats. 

{OHo  Supreme  Oaurt.    March  4, 1884.) 

BiTELEB  V.  Baldwin,  Ex'b. 

In  order  to  preserve  the  lien  of  a  chattel  mortgage  beyond  the  fiial 
year,  the  filing  of  the  verified  statement  and  copy  required  by  sec- 
tion 4166  of  the  Revlaed^SUtutee,  must  be  done  daring  the  tl  Irty 
days  Immediately  preceding  the  expiration  of  the  year.  The  refiling 
of  the  mortgage  with  each  statement  before  the  commencement  of 
the  thirty  days  is  not  safiiclent. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Tuscarawas  County. 

T.  D,  Healea  and  A,  L.  Neeley,  for  the  motion. 

McIlvaine,  J.  On  the  seventeenth  of  February,  1879, 
Reese  L.  Baldwin  executed  a  chattel  mortgage  to  Daniel  Bite- 
ler,  to  secure  the  payment  of  money,  and  on  the  same  day 
Biteler  duly  filed  the  same  in  the  office  of  the  township  clerk, 
with  a  statement  thereon,  under  oath,  of  the  amount  of  the 
claim  so  secured,  and  that  it  was  just  and  unpaid.  On  the 
sixteenth  of  September,  1879,  Biteler  made  another  affidavit 
upon  said  chattel  mortgage,  similar  to  the  first  affidavit,  and 
refiled  said  mortgage  with  the  second  affidavit  thereon,  with 
the  township  clerk.  On  the  twenty-eighth  of  February,  1880» 
Reese  Baldwin  purchased  the  chattels  so  mortgaged  to  Biteler, 
from  Reese  L.  Baldwin,  in  good  faith  and  without  actual  no- 
tice of  said  chattel  mortgage,  and  on  the  eighth  of  June,  1880, 
sold  the  same  to  one  Hines  and  took  a  chattel  mortgage  on 
the  same  property,  to  secure  the  purchase  money;  which 
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mortgage,  duly  verified,  was  on  the  same  day  duly  filed  with 
the  same  township  clerk.  As  between  these  mortgages  the 
district  court  gave  priority  to  the  second,  which  ruling  Bite- 
ler  now  assigns  for  error. 

By  section  4154,  Revised  Statutes,  the  mortgagee  fn  a  chat- 
tel mortgage,  given  to  secure  the  payment  of  money,  is  re- 
quired, before  the  mortgage  is  filed,  to  state  thereon,  under 
oath,  the  aihount  of  the  claim  and  that  it  is  just  and  unpaid. 
And  section  4155  provides,  *'  Every  mortgage  so  filed  shall  be 
void,  as  against  the  creditors  of  the  person  making  the  same, 
or  against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof,  unless, 
within  thirty  days  next  preceding  the  expiration  of-  the  said 
term  of  one  year,  a  true  copy  of  such  mortgage,  together  with 
a  statement,  verified  as  provided  in  the  last  section,  exhibit- 
ing the  interest  of  the  mortgagee  in  the  property  at  the  time 
aforesaid,  claimed  by  virtue  of  such  mortgage,  is  agairi  filed  in 
the  office  where  the  original  was  filed."  The  claim  of  plaintiff 
in  error  is,  that  the  verification  and  refiling  of  his. mortgage 
on  the  sixteenth  of  September,  1879,  was  equivalent  to  an 
original  filing,  and  thereby  the  lien  of  his  mortgage  became 
valid  as  against  subsequent  purchasers  in  good  faith,  for  one 
full  year  after  the  date  of  refiling,  and,  in  support  of  this 
claim,  relies  on  Swift  v.  Hurt^  12  Bather  530.  This  case  holds, 
under  a  statute  similar  to  ours,  that  a  verification  and  re- 
filing, after  the  expiration  of  a  year  from  the  original  filing, 
revives  the  lien  as  against  subsequent  purchasers.  This  doc- 
trine was  questioned  in  the  subsequent  cas0  of  Newell  v.  War- 
ner, 44  Barb.  258. 

It  is,  however,  expressly  decided,  in  National  Bank  v.  Sprague^ 
20  N.  J.  Eq.  18,  that,  in  order  to  preserve  the  lien  of  a  chattel 
mortgage  beyond  the  first  year,  the  refiling  a  copy  required 
by  law  must  he  done  during  the  thirty  days  immediately  pre- 
ceding the  expiration  of  the  year.  A  refiling  before  the  com- 
mencement of  the  thirty  days  is  unavailing. 

As  an  original  question  upon  the  construction  of  our  own 
statute,  we  think  the  court  below  was  right. 

The  mortgage  of  plaintifi'in  error,  when  filed  on  the  seven- 
teenth of  February,  1879,  became  a  valid  lien,  as  against  Reese 
Baldwin,  purchaser  from  Reese  L.  Baldwin,  for  one  year. 
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By  the  plain  words  of  the  statute,  that  mortgage  became 
void  as  to  the  purchaser  after  the  expiration  of  one  year  from 
the  date  of  its  filing,  unless  within  thirty  days  next  preceding 
the  expiration  of  the  year,  it  was  re- verified,  as  provided  by  the 
statute.  There  was  no  such  re-verification  and  refiling  within 
said  thirty  days.  The  verification  and  refiling  on  the  sixteenth 
of  September,  1879,  had  no  effect  under  the  statute.  Such  re- 
filing was  not  intended  \fy  the  parties,  nor  did  it  have  the 
effect,  in  law,  of  destroying  the  lien  which  commenced  on  the 
seventeenth  of  February,  neither  did  it  create  a  new  or  addi- 
tional lien,  under  the  same  instrument,  on  the  same  property, 
for  the  same  claim. 

[To  appear  in  39  Ohio  St.]  Motion  overrvledL 


HirSBAVO  AVB  WIFX-JODra  VOTX-BSMAVO   OV   WI7S,   KVBBAMS 

HAYnrO  AB8C0VDXD.  CHAXeXB  IVDOItaXXB— SZBIXS  OX  XOET- 

OAOX  X0TX8,  XF7XCT  OF  lOX-PATKXXT  OF  OXX. 

{Ohio  SupretM  OmrL.    Apr.  15, 18S4.) 

McClelland  bt  al.  v.  Bishop. 

HM, :  1.  The  Joint  note  of  hosbond  and  wife  la  the  valid  obUgation  of  the 
hoBband  alone,  although  the  wife  la  not  liable  at  law  thereon. 

%,  Where  such  a  note  la  payable  at  a  fUtore  time,  but  at  no  parUcalar 
place,  and  the  husband  after  making  the  same,  abandons  hia  place 
of  realdenccT,  and  deserts  to  some  place  unknown  to  the  holdero, 
which  they  cannot  after  diligent  inquiry  ascertain,  when  It  fldls  due, 
they  are  excused  from  making  a  personal  demand  upon  him. 

8.  In  such  a  case,  a  personal  demand  on  the  wife,  with  due  notioe  of  non- 
payment to  the  IndoTser,  la  the  exercise  of  due  diligence,  and  the 
indorser  is  liable,  though  there  waa  no  personal  demand  on  the 
husband. 

4.  Where  there  is  a  series  of  negotiable  notea  in  the  usual  form,  for  dis- 
tinct sums  of  money,  payable  at  distinct  and  specified  times  In  the 
future  with  a  mortgage  to  secure  each,  according  to  its  tenor  and 
effect,  which  contains  a  stipulation  that  if  default  be  made  in  the 
payment  of  any  one,  **  then  each  and  all  nhould  fall  due,  and  this 
mortgage  to  become  absolute  as  to  all  said  notes  remaining  unpaid 
at  the  happening  of  such  default."  H^d^  that  such  stipulation  relatea 
to  the  remedy  by  foreclosure  or  other  proceedings  under  the  mort- 
gage, and  upon  such  default  the  mortgage  may  be  foredoeed  for 
the  whole  debt.  It  is  a  atipulation  for  the  advantage  of  the  mort- 
gagee, and  of  full  force  as  to  a  remedy  on  the  mortgage,  but  doea  not 
operate  to  vary  or  extinguish  the  obligations  exproaoed  on  the  Um 
of  the  notes  themseWea  for  general  purpoeea. 


Ohio  Law  Journal.  437 

-b.  For  the  purpose  of  demand  and  notice  to  charge  indorsera,  such  notes 
are  to  be  deemed  as  due  according  to  their  terms,  irrespective  of  such 
stipulation  in  the  mortgage. 

6.  The  foreclosure  of  such  a  mortgage  after  aeiauit  of  payment  of  the 
first  notes  of  the  series,  and  payment  thereof  out  of  the  proceeds 
of  sale,  is  not  a  oar  to  an  action  to  charge  an  indorser.  on  one  of 
the  series  subsequently  falling  due,  vho  has  liad  due  notice  of  de- 
mand and  nonpayment. 

Error  to  the  District  Court  of  Muskingum  County. 

The  plaintiffs,  as  indorsees,  sued  Bishop  as  indorser  of  a 
note  made  by  Nancy  M.  Wiley  and  J.  A.  Wiley,  of  which  the 
following  is  ^  copy : 
^'  $200.  Zanesville,  Ohio,  Jan'y  10, 1876. 

''  Five  years  after  date,  we  promise  to  pay  to  the  order  of 
Henry  A.  Bishop,  two  hundred  dollars,  at  six  per  cent,  an- 
nually.   Value  received.  Nancy  M.  Wilby. 

J.  A.  WiLKY. 

The  petition  alleges  an  indorsement  by  Bishop  to  one  Mor- 
gan, who  indorsed  it  to  plaintiffs,  before  due,  for  a  valuabie^con- 
sideration — that  when  due,  January  13,  1861,  it  was  duly 
presented  to  said  Nancy  M.  Wiley,  at  Guernsey  county,  Ohio, 
for  payment,  which  was  refused ;  that  said  J.  A.  Wiley  was 
not  in  said  county  at  the  time,  but  was  believed  to  be  at  Cin- 
cinnati, Hamilton  county,  Ohio,  at  so  great  a  distance  from 
«aid  Nancy  M.  Wiley  and  from  plaintiffs^  that  it  was  impos- 
sible to  make  demand  on  him,  of  all  of  which  said  Bishop  had 
due  notice. 

To  this  three  detenses  were  proved:  1.  That  at  the  time  of 
the  execution  and  delivery  of  said  note,  Nancy  M.  Wiley  was 
the  wife  of  J.  A.  Wiley,  and  therefore  the  note,  as  to  her,  was 
null  and  void;  all  of  which  the  plaintiffs  knew  when  thty 
became  its  owners,  and  when  they  made  demand  on  her  for 
its  payment;  and  that  they  neglected  and  failed  to  make  any 
demand  on  said  J.  A.  Wiley. 

2.  That  the  contract  out  of  which  this  note  arose,  embraced 
four  other  notes  of  like  amounts,  payable  in  one,  two,  three 
and  four  years,  this  being  the  last  of  the  series,  payable  in 
five  years,  to  secure  which  said  makers  gave  a  mortgage  on 
certain  real  estate,  which  mortgage  contained  a  stipulation 
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**Thaty  if  default  shoald  be  made  in  the  payment  of  any  of 
'the  foregoing  notes,  then  each  and  all  of  said  notes  should  fall 
due  upon  the  happening  of  any  such  default,  and  this  mort- 
gage to  become  absolute  as  to  all  of  said  notes  remaininnc 
unpaid  at  the  period  of  such  default." 

It  is  then  alleged  that  the  note  due  Jamuiry  13, 1878  (the 
second  of  the  series),  fell  due,  and  that  default  in  its  payment 
was  made,  whereby  all  of  the  series  became  due ;  that  on  the 
twelfth  of  January,  one  day  before  such  maturity,  plaintiffi 
took  an  assignment  of  said  notes  and  mortgage,  and  that  no 
demand  was  made  for  the  payment  of  the  note  which  fell  due 
on  the  thirteenth,  or  of  the  other  three  notes,  though  all  then 
became  due,  nor  was  any  notice  of  non-payment  given  until 
January  13, 1879,  when  the  third  note  fell  due. 

8.  The  third  defense  adopts,  the  allegations  of  the  second, 
and  adds,  that  all  of  said  notes  were  given  for  the  purchase- 
money  of  real  estate  described  in  the  mortgage,  which  became 
due  as  one  gross  sum  after  January  13,  1878,  by  reason  of  the 
default  in  the  payment  of  the  second  note,  as  before  stated, 
and  that  on  the  eighth  of  February,  1879,  after  failure  to  pay 
the  third  note,  the  plaintiffs  commenced  proceedings  to  fore- 
close said  mortgage  on  said  second  and  third  notes,  and  such 
proceedings  were  had ;  that  a  decree  was  rendered,  jBnding  the 
amount  due  said  plaintiffs  on  the  said  two  notes,  and  ordering 
a  sale  of  the  mortgaged  premises,  which  were  afterwards  sold, 
the  sale  confirmed,  and  the  amount  of  the  decree  and  all  costs 
were  paid ;  by  reason  of  which,  that  the  note  sued  on,  and  all 
right  of  action  thereon,  was  merged  and  is  satisfied  by  9aid 
order. 

4.  Denies  the  amount  due,  and  claims  a  greater  credit  than 
is  indorsed. 

The  plaintifis  demurred  to  the  first  defense,  but  the  same 
was  overruled,  and  they  replied  alleging  liability  of  both 
makers  of  said  note.  They  admit  the  makers  were  husband 
and  wife,  but  allege  as  an  excuse  for  failure  to  make  demand 
on  the  husband;  ^'because,  several  years  before  the  maturity 
of  the  note  sued  upon,  the  said  J.  A.  Wiley  abandoned  and 
deserted  his  wife  and  family,  to  wit,  the  said  Nancy  M.  Wiley, 
and  when  last  heard  from  was  believed  to  be  in  Cincinnati, 
as  in  the  petition  alleged ;  but  plaintiflb  did  not  know  on  the 
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thirteenth  day  of  January,  1861,  nor  oonld  they  learn,  after 
diligent  inquiry,  where  the  said  J.  A.  Wiley  was  to  be  found, 
nor  where  his  place  of  residence  or  business  was,  nor  whether 
he  was  in  Cincinnati,  or  in  what  part  thereof;  and  these 
plaintiffs,  therefore,  say  that  they  were  under  no  obligations 
to  make  demand  of  payment  of  the  said  J.  A.  Wiley." 

To  this  reply  a  demurrer  was  sustained  and  plaintiff 
excepted.  On  demurrer  by  plaintiff*,  to  the  second  and  third 
defenses,  they  were  held  bad,  but  as  the  reply  to  the  first  was 
held  bad  also,  judgment  was  rendered  against  plaintiffs,  which 
was  affirmed  J^y  the  district  court. 

fhe  issue  of  fact  raised  by  the  fourth  defense  was  not 
determined ;  as  the  defendant  had  judgment  in  his  favor  on 
his  demurrer  to  the  reply  to  the  first  defense  that  issue  became 
immaterial. 

HMingmoorth  &  McDermoU^  for  plaintiff  in  error. 

EiHin8  &  Evan»j  for  defendant  in  error. 

Johnson,  C.  J.  1.  The  error  assigned  is,  that  the  courts 
below  erred  in  rendering  a  judgment  in  favor  of  Bishop  on 
the  facts  stated  in  the  petition,  the  first  defense  and  the  reply 
thereto. 

These  facts  are,  that  plaintiflb  are  the  indorsers  for  value 
and  before  due,  of  a  joint  negotiable  note  of  husband  and 
wife,  of  which  fact  they  had  knowledge;  that  several  years- 
before  it  became  due,  the  husband  abandoned  and  deserted 
the  wife;  that  when  last  heard  from  he  was  believed  to  be  in 
Cincinnati,  but  plaintiffs  did  not  know  on  the  day  the  note 
matured,  January  13,  1861,  nor  could  they  learn  after  diligent 
inquiry  where  he  was  to  be  found,  nor  where  his  residence  or 
place  of  business  was,  and  hence  they  were  under  no  obliga- 
tions to  make  demand  on  him. 

The  demand  on  the  wife  in  Guernsey  county,  and  her  refu- 
sal to  pay,  and  due  notice  thereof  is  admitted;  so  the  ques- 
tion is,  was  the  indorser  discharged  by  the  failure  to  make 
demand  on  the  husband? 

This  question  may  be  considered,  first,  as  unaffSected  by  the 
coverture  of  Niancy  M.  Wiley,  that  is^  treating  the  note  as 
the  valid  joint  obligation  of  both  makers;  and  second,  as 
affected  by  such  coverture,  and  therefore  the  valid  obligation 
of  the  husband  alone. 
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First,  if  this  note  be  regarded  as  the  valid  obligation  of  both : 

The  general  rule  is,  that  in  ca:{e  of  a  joint  note,  when  the 
makers  are  not  parties,  demand  must  be  made  upon  both,  to 
charge  an  indorser. 

In  this  state,  Harris  v.  Clark^  lO  Ohio  5,  it  was  held  that  a 
demand  on  one  of  three  joitU  and  several  makers,  with  notice, 
was  sufficient.  i 

In  this  case  no  excuse  was  ottered  for  a  failure  to  make 
demand  on  the  other  makers.    Hitchcock,  J.,  said : 

''If  we  were  to  hold  a  demand  must  be  made  upon  all 
the  makers  in  order  to  charge  the  indorser,  such  decision 
would  operate  to  discharge  many,  if  not  all,  indorsers  of  notes 
of  a  character  similar  to  the  one  now  under  consideration. 
It  will  be  seen  that  the  note  is  not  payable  at  any  particular 
p^ace;  if  it  were,  a  demand  at  the  place  would  be  sufficient 
But  as  it  is,  a  personal  demand  was  necessary.  Now,  suppose 
the  makers  resided  in  different  states,  or  in  different  or  dis- 
tant parts  of  the  same  state,  how  could  demand  be  made  of 
all,  so  as  to  charge  an  indorser?  It  must  be  made  on  the  day 
the  note  falls  due,  or,  where  days  of  grace  are  allowed,  upon 
the  last  day  of  grace.  Will  it  be  said  that  demand  can 
be  made  at  different  and  distant  places  on  the  same  day 
through  the  agency  of  letters  of  attorney  ?  I  believe  such  a 
practice  has  not  been  heard  of.  At  least,  we  have  found  noth- 
ing like  it  in  (he  -books. 

'^  But  it  is  said  that  an  indorser  is  to  be  considered  in  the 
light  of  security ;  that  his  undertaking  to  pay  is  only  in  the 
ey^nt  of  a  failure  of  the  maker;  and  that  although  one  of  the 
makers  may  refuse,  ^till  another,  if  requested,  might  pay. 
There  is  force  in  this  reasoning.  When,  however,  it  is  con- 
sidered that  an  indorser  is  immediately  notified  of  the  fact  of 
non-payment,  and  that  the  object  of  this  notice  is  that  he 
may  procure  an  indemnity  from  those  whose  note  he  has 
indorsed,  it  is  not  perceived  that  he  is  in  any  great  danger  of 
loss  in  consequence  of  a  failure  to  make  demand  of  all  the 
makers.  He  can  at  once  procure  his  indemnity,  if  it  can  be 
bad,  or  he  may  himself  pay  off  the  note,  and  immediately  pro- 
ceed against  the  makers." 

If  this  be  sound  in  a  case  of  a  joint  and  several  note,  when  no 
ezQUse  is  offered  for  the  failure  of  the  holder  to  make  demand 
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on  all,  a  fortiori,  it  must  be  so  when  the  holder,  after  diligent 
inquiry,  cannot  find  one  of  the  makers. 

This  note  was  dated  at  Zanesville,  Ohio.  Whether  the 
makers  then  resided  there  does  not  appear.  It  had  no  place 
of  payment.  When  due,  the  wife  resided  in  Guernsey 
county.  Several  years  before  maturity,  Wiley  abandoned  and 
deserted  his  wife.  When  the  note  became  due,  the  plaintifb 
did  not  know,  nor,  after  diligent  ihquiry,  could  they  learn  his 
whereabouts  or  residence.  It  was  impossible  to  present  it  to 
both  makers  on  the  same  day.  The  admitted  facts  ahow  due 
diligence,  and  when  this  is  shown,  in  case  of  a  note  payable 
at  no  particular  place,  and  when  the  maker  has  abandoned 
his  residence  and  gone  to  parts  unknown,  it  is  a  sufficient 
excuse  for  non-presentment  to  him.  1  Parsons  on  N.  and 
B.  44»,  448,  note  (d). 

Second,  the  fact  that  one  of  thd  makers  was  a  married 
woman,  cannot-  vary  this  rule.  If,  as  is  claimed,  the  note  was 
void  a?  to  her,  still  it  was  the  note  of  the  husband,  and  the 
same  rule  would  apply.  The  excuse  for  failing  to  iliake  a 
personal  demand  on  him  is  equally  ffood,  whether  it  be  re- 
garded as  his  individual  note  or  as  a  valid  joint  note. 

By  the  demand  on  the  wife  at  her  residence  in  Guernsey 
county^  and  notice  to  the  indotser,  the  latter  had  all  the  bene- 
fits of  such  notice.  The  law  merchant  does  not  require  im- 
possibilities;  all  that  it  requirep  is  due  diligence  to  find  the 
maker.    The  demurrer  to  the  reply  admits  such  diligence. 

The  indorsement  by  Bishop  implied  that  the  makers  were 
both  competent  to  contract  It  admitted  the  signature  and 
.capacity  of  Nancy  M.  Wiley  to  make  the  note. 

As  against  the  endorsee^  this  is  to  be  regarded  as  the  valid 
joint  note  of  both  makers,  and  the  fact  that  Mrs.  Wiley  was 
the  wife  of  her  co-maker,  of  which  plaintiffs  had  knowledge, 
can  make  no  difference  as  to  the  .liability  of  the  indorser  to 
the  indorsee.    He  stood  as  the  drawer  of  a  new  bill. 

2.  This  conclusion  would  reverse  the  judgment,  unless  the 
court  below  erred  in  sustaining  a  demurrer  of  plaintiff  to  the 
second  and  third  defenses.  If  either  of  these  was  a  bar  to  the 
action  on  this  note,  then  this  judgment  for  defendant  should 
be  affirmed,  though  for  a  different  reason  than  was  given  by 
the  court. 
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The  second  defense  is,  that  this  fifth  note  of  the  series, 
which  by  its  ienns  fell  due  Jamuuny  13,  1861,  became,  in 
ftcty  due  January  18,  1878,  by  reason  of  a  stipulation  con- 
tained in  the  mortgage  made  to  secure  the  series,  that,  if  de- 
fault be  made  in  the  payment  of  any  of  the  prior  notes,  them 
all  should  fall  due,  and  the  mortgage  was  ^'  to  become  abso- 
lute as  to  all  of  said  notes  remaining  unpaid." 

The  notes  themselves  are,  on  their  fince,  subject  to  no  such 
stipulation.  They  pul*port  to  be  so  many  independent  obli- 
gations, whose  maturity  depends  on  the  tetms  therelB 
stated,  iowU:  payable  in  one,  two,  tjiree,  four,  and  fiye 
years. 

These  notes  are  of  themselves  complete.  They  give  no 
right  of  action  thereon  until  after  due.  For  tbe  general  pur- 
poses for  which  negotiable  paper  is  made,  their  effect  must 
be  determined  by  their  express  terms.  They  pass  by  indorse- 
ment, before  due,  to  bona  fide  indorsees,  for  value,  independent 
of  the  mortgage,  and  the  holders'  rights  and  remedies  thereon 
are  unaffected  by  the  mortgage,  unless  he  has  notice  of  some 
valid  defense  thereto  arising  out  of  the  mortgage.  If  these 
plaintifis  had  become  holders  of  these  notes  without  knowledge 
of  the  mortgage,  or  without  ap  assignment  thereof  to  them, 
their  equitable  interest  in  the  mortgage  would  have  given 
them  no  right  to  sue  at  law  on  all  the  notes  upon  default  as 
to  one  note.  Having  an  equity  merely  in  the  mortgage,  this 
stipulation  would  not  be  a  covenant  in  their  favor,  but  only 
in  favor  of  mortgagee. 

Thus  a  covenant  in  a  mortgage  to  trustees  to  secure  bond- 
holders, that  upon  default  to  pay  interest  the  bonds  shall  be- 
come due,  if  not  inserted  in  thebonds,  can  only  be  taken  advantage 
of  by  the  trustees  for  the  foreclosure  of  the  mortgage.  Malhfy 
V.  Wed  Shore  R.  U.,  86  N.  Y.  Sup.  Ct.  174. 

The  bona  fide  holder  of  these  notes,  for  value,  acquired  all 
the  rights  of  indorsees,  and  could,  at  their  election,  sue  at 
law.  By  taking  an  assignment  of  the  mortgage  made  to 
secure  them,  they  acquired  a  right  in  equity  to  foreclose  ac- 
cording to  its  terms.  It  was  therein  stipulated  that,  upon 
default  in  paying  any  note,  all  should  become  due,  '*  and  thie 
martgoffe  is  to  become  abeoltUef  as  to  all  said  notes  remaining 
unpaid."    This  clause  is  for  the  advantage  of  the  mortgagee, 
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or-bis  asBignee.  It  should  be  oonstrued  witb  reference  to  tUe 
flobjeci-matter  and  its  evident  purpose,  namely,  to  provide  but 
for  one  suit  in  foreclosure. 

In  thus  limiting  its  purpose,  we  give  it  full  force,  without 
rendering  null  the  express  stipulations  of  the  notes. 

The  terms  of  each  contract  can  stand,  without  rendering 
the  other  nugatory.  If  this  stipulation  was  entered  in  the 
tioteSy  as  well  as  in  the  mortgage,  then  both  could  be  nforced, 
without  either  destroying  the  other;  but  if  this  stipulation  in 
the  mortgage  varies  the  obligations  of  the  notes,  except  tot 
purposes  dl  foreclosure  and  other  equitable  relief,  then  we 
•defeat  the  obligation  as  expressed  in  the  notes. 

This  cannot  be  a  sound  conclusion.  In  NuMv.  Omrnes^  68 
Ho.  619,  where  this  conclusion  is  reached,  the  court  bases  its 
Judgment  on  the  ground  that  instruments  executed  at  the 
same  time  with  regard  to  the  same  transaction  are,  in  the  eye 
of  the  law,  one,  and  must  be  read  and  construed  together  as 
euch  (2  Smith's  Leading  Cases,  269).  This  admitted  principle 
is  illustrated  in  many  ways,  and  by  numerous  cases,  but  no- 
where is  it  applied  to  nullify  one  contract  by  another,  made 
-at  the  same  time,  relating  to  the  same  transaction,  where  the 
stipulations  of  each  relate  to  differeat  things,  and  both  can 
stand  together  ahd  each  be  applied  to  its  proper  subject- 
matter. 

Thus,  in  Morgan  v.  ifaffin,  32  Mo.  438,  there  was  a  deed  of 
trust  to  secure  certain  notes.  It  contained  a  provision  some- 
what similar  to  the  one  at  bar,  and  the  question  was  as  to  the  y 
discharge  of  a  surety.  It  was  said  the  deed  was  merely  col- 
lateral, and  was  not  intended  to  operate  as  an  extinguishment 
of  the  contract  expressed  in  the  notes,  and  did  not  enlarge  or 
diminish  the  liabilities  therein.  It  is  said, ''  the  notes  could 
not,  on  the  happening  of  such  a  contingency,  mature  for  genr 
^Tol  furpo9e^.^^ 

An  attempt  is  made,  in  68  Mo.,  to  limit  this  principle  to 
cases  where  the  mortgage  is  given  subsequently  to  the  notes ; 
but  obviously  this  distinction  does  not  rest  upon  sound  reason- 
ing. In  this  conflict  between  32  and  68  Mo.,  we  think  the 
former  rests  upon  firmer  grounds. 

While  it  is  true  that  all  separate  writing,  made  at  the  same 
time,  and  relating  to  the  same  transaction,  are  in  the  eye  of 
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the  law  as  if  embodied  in  one,  yet  it  is  not  true  that  when^ 
in  one  contract,  evidenced  by  a  single  paper  or  in  several, 
relating  to  the  same  transaction,  containing  stipulations 
relating  to  matters  in  their  nature  separate,  either  should  be 
so  construed  so  as  to  extinguish  the  other.  If  the  construc- 
tion claimed  for  the  mortgage  be  given,  it  would  extinguish 
the  terms  of  the  note  at  maturity.  As  well  might  the  stip- 
ulations of  the  note  extinguish  those  in  the  mortgage.  The 
stipulation  in  the  mortgage  should  be  construed  as  providing 
a  remedy  on  the  mortgage,  and  that  so  far  as  foreclosure 
proceedings  tire  concerned,  the  notes  for  that  purpose  are 
due,  but  for  general  purposes  the  obligations  on  the  notes 
are  to  be  determined  by  their  own  expressed  terms.  In 
this  way  both  contracts  can  stand  and  be  fully  enforced, 
according  to  the  manifest  intention  of  the  parties. 

3.  The  third  defense  is,  that  after  the  second  and  third 
notes  became  due,  and  before  the  fourth  and  fifth  matured 
the  plaintiffs  foreclosed   on   those  then   due   and   sold   the 
property,  out  of  which  they  were  paid,  whereby  all  rights 
of  action  on  the  fourth  and  fifth  notes  is  gone. 

This  claim  rests  upon  the  idea  that  by  reason  of  this 
clause  in  the  mortgage  all  the  notes  became  due,  and  the 
several  notes  became  one  entire  demand,  and  that  this  action 
to  foreclose  for  part,  was  a  bar  to  an  action  for  the  re- 
maining part  of  this  single  demand. 

This  assumes  that  all  the  notes  became  due  for  all  pur- 
poses, as  well  as  for  the  purposes  of  foreclosure  merely. 
This  demand  became  entire  for  the  purposes  of  a  remedy  on 
the  mortgage  merely,  and  if  this  was  a  second  proceeding 
to  foreclose,  to  pay  the  later  notes,  the  point  would  per^ 
haps  be  well  taken,  but  as  it  is  an  action  at  law  on  the 
note,  it  is  not. 

Even  if  all  the  notes  had  been  embraced  in  the  foreclosure 
proceeding,  and  the  property  proved  iusuflScient  to  pay  all,  it 
would  be  no  bar  to  this  action  at  law  on  the  note. 

Judgment  reversed ;  the  demurrer  to  plaintifi's  reply  is  over- 
ruled,  and  cause  remanded  for  further  proceedings. 

Judgment  reversed  and  cause 

[To  appear  in  42  Ohio  St.]  remanded. 
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CSATRL  MOXTGAGS— LXTT  ITVOBB  JUOGiaarT-PBIOBITY  OF  LISH8. 
{Ohio  Sn^preme  Oouri  OnnmissUm,    March  18, 1884.) 

HouK  V.  Condon. 

H.  held  a  chattel  mortgage  from  P.  on  a  quantity  of  grewing  wheat. 
The  mortgage  was  not  filed  with  the  clerk  of  the  township  where  P. 
resided.  S.  and  others,  Jud|;ment  creditors  of  P.,  caused  execations 
to  be  levied  upon  the  wheat,  iLnowing  that  H.  had  a  chattel  mort- 
gage thereon.  The  sheriff  who  held  the  wheat  under  his  levies,  after 
it  was  harvested  and  threshed,  agreed  with  O.  to  sell  it  to  him,  to  be 
paid  for  in  oas)i  on  delivery ;  and  afterward  delivered  it  to  C.  In  pur- 
suance of  his  agreement.'  The  sale  by  the  sheriff  was  made  with  the 
consent  and  at  the  request  of  the  execution  creditors;  but  without 
an  order  ftrom  the  court  or  a  Judge  thereof  to  sell  at  private  sale,  and 
on  the  day  of  delivery,  before  C.  had  paid  for  the  wheat,  H.  seised  it  in 
replevin  under  a  provision  in  his  mortgage. 

Meid  .*  1.  That  the  lien  created  by  the  levies  was  superior  to  the  lien  of 
the  mortgage. 

2.  Thai  the  delivery  of  the  wheat  to  C.  by  the  sheriff  under  his  agree- 
ment to  sell  was  not  an  abandonment  of  the  levies. 

Ebbob  to  the  District  Court  of  Pike  County. 

On  the  twenty-first  day  of  May,  1879,  one  H.  C.  Plyly,  a 
resident  of  Twin  township,  in  Ross  county,  gave  to  Houk,  the 
plaintiff  in  error,  a  chattel  mortgage  on  a  crop  of  growing 
wheat  on  a  farm  in  Jackson  township,  Pike  county,  to  secure 
a  sum  of  about  S800.  The  mortgagee  filed  his  mortgage  with 
the  clerk  of  Jackson  township.  Pike  county,  the  township  in 
which  the  wheat  was. 

The  defendants  in  error,  on  the  twenty-first  day  of  May, 
1879,  caused  executions,  issued  upon  judgments  in  their  favor 
against  Plyly,  to  be  levied  upon  the  growing  wheat.  The  exe- 
cutions, by  direction  of  the  panics  for  whom  they  were 
isdued,  were  returned  by  the  sheriff ,after  the  levy  to  await  the 
harvesting  and  threshing  of  the  wheat,  before  a  sale  should  be 
made  by  the  sheriff.  After  the  levies,  on  the  sixteenth  day  of 
June,  1879,  Houk,  the  mortgagee,  filed  his  mortgage  with  the 
clerk  of  Twin  township,  Ross  county,  the  township  in  which 
the  mortgagor  resided  at  the  time  the  mortgage  was  givep, 
and  when  it  was  so  filed.  On  the  twenty-third  day  of  June, 
1879,  the  execution  creditors  caused  vendii  to  be  issued  to  the 
sheriff^  and  he  thereupon  advertised  the  wheat  for  sale  on  the 
twelfth  day  of  July  thereafter.  On  the  third  day  of  July,  at 
the  request  of  the  execution  creditors,  the  sheriff  sold  the 
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the  law  as  if  embodied  in  one,  yet  it  is  not  true  that  when^ 
in  one  contract,  evidenced  by  a  single  paper  or  in  several, 
relating  to  the  same  transaction,  containing  stipulations 
relating  to  matters  in  their  nature  separate,  either  should  be 
so  construed  so  as  to  extinguish  the  other.  If  the  construc- 
tion claimed  for  the  mortgage  be  given,  it  would  extinguish 
the  terms  of  the  note  at  maturity.  As  well  might  the  stip- 
ulations of  the  note  extinguish  those  in  the  mortgage.  Th^t 
stipulation  in  the  mortgage  should  be  construed  as  providing 
a  remedy  on  the  mortgage,  and  that  so  far  as  foreclosure 
proceedings  tire  concerned,  the  notes  for  that  purpose  are 
due,  but  for  general  purposes  the  obligations  on  the  notes 
are  to  be  determined  by  their  own  expressed  terms.  In 
this  way  both  contracts  can  stand  and  be  fully  enforced, 
according  to  the  manifest  intention  of  the  parties. 

3.  The  third  defense  is,  that  after  the  second  and  third 
notes  became  due,  and  before  the  fourth  and  fifth  matured 
the  plaintiffs  foreclosed  on  those  then  due  and  sold  the 
property,  out  of  which  they  were  paid,  whereby  all  rights 
of  action  on  the  fourth  and  fifth  notes  is  gone. 

This  claim  rests  upon  the  idea  that  by  reason  of  this 
clause  in  the  mortgage  all  the  notes  became  due,  and  the 
several  notes  became  one  entire  demand,  and  that  this  action 
to  foreclose  for  part,  was  a  bar  to  an  action  for  the  re- 
maining part  of  this  single  demand. 

This  assumes  that  all  the  notes  became  due  for  all  pur- 
poses, as  well  as  for  the  purposes  of  foreclosure  merely. 
This  demand  became  entire  for  the  purposes  of  a  remedy  on 
the  mortgage  merely,  and  if  this  was  a  second  proceeding 
to  foreclose,  to  pay  the  later  notes,  the  point  would  per^ 
haps  be  well  taken,  but  as  it  is  an  action  at  law  on  the 
note,  it  is  not. 

Even  if  all  the  notes  had  been  embraced  in  the  foreclosure 
proceeding,  and  the  property  proved  iusuflScient  to  pay  all,  it 
would  be  no  bar  to  this  action  at  law  on  the  note. 

Judgment  reversed ;  the  demurrer  to  plaintifi's  reply  is  over- 
ruled,  and  cause  remanded  for  further  proceedings. 

Judgment  reversed  and  cause 
[To  appear  in  42  Ohio  St.]  remanded. 
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CSATRL  MOXTGAGS— LXTT  mrOBB  JUOGXIVT-PBIOBITY  OF  LISH8. 
{Ohio  Sn^preme  Oouri  Onnmisaian.    March  18, 1884.) 

HouK  V.  Condon. 

H.  held  a  chattel  mortgage  from  P.  on  a  quantity  of  grewing  wheat. 
The  mortgage  was  not  filed  with  the  clerk  of  the  township  where  P. 
resided.  S.  and  others.  Judgment  creditors  of  P.,  caused  executions 
to  be  levied  upon  the  wheat,  iLnowing  that  H«  had  a  chattel  mort- 
gage thereon.  The  sheriff  who  held  the  wheat  under  his  levies,  after 
it  was  harvested  and  threshed,  agreed  with  O.  to  sell  it  to  him,  to  be 
paid  for  in  oas)i  on  delivery ;  and  afterward  delivered  it  to  C.  in  pur- 
suance of  his  agreement.'  The  sale  by  the  sheriff  was  made  with  the 
consent  and  at  the  request  of  the  execution  creditors;  but  without 
an  order  ftrom  the  court  or  a  Judge  thereof  to  sell  at  private  sale,  and 
on  the  day  of  delivery,  before  C.  had  paid  for  the  wheat,  H.  seised  it  in 
replevin  under  a  provision  in  his  mortgage. 

Meid  .*  1.  That  the  lien  created  by  the  levies  was  superior  to  the  lien  of 
the  mortgage. 

2.  Ttial  the  delivery  of  the  wheat  to  C.  by  the  sheriff  under  his  agree- 
ment to  sell  was  not  an  abandonment  of  the  levies. 

Ebbob  to  the  District  Court  of  Pike  County. 

On  the  twenty-first  day  of  May,  1879,  one  H.  C.  Plyly,  a 
resident  of  Twin  township,  in  Ross  county,  gave  to  Houk,  the 
plaintiff  in  error,  a  chattel  mortgage  on  a  crop  of  growing 
wheat  on  a  farm  in  Jackson  township,  Pike  county,  to  secure 
a  sum  of  about  S800.  The  mortgagee  filed  his  mortgage  with 
the  clerk  of  Jackson  township,  Pike  county,  the  township  in 
which  the  wheat  was. 

The  defendants  in  error,  on  the  twenty-first  day  of  May, 
1879,  caused  executions,  issued  upon  judgments  in  their  favor 
against  Plyly,  to  be  levied  upon  the  growing  wheat.  The  exe- 
cutions, by  direction  of  the  parties  for  whom  they  were 
issued,  were  returned  by  the  sheriff , after  the  levy  to  await  the 
harvesting  and  threshing  of  the  wheat,  before  a  sale  should  be 
made  by  the  sheriff.  After  the  levies,  on  the  sixteenth  day  of 
June,  1879,  Houk,  the  mortgagee,  filed  his  mortgage  with  the 
clerk  of  Twin  township,  Ross  county,  the  township  in  which 
the  mortgagor  resided  at  the  time  the  mortgage  was  givep, 
mid  when  it  was  so  filed.  On  the  twenty-third  day  of  June, 
1879,  the  execution  creditors  caused  vendii  to  be  issued  to  the 
sheriff^  and  he  thereupon  advertised  the  wheat  for  saje  on  the 
twelfth  day  of  July  thereafter.  On  the  third  day  of  July,  at 
the  request  of  the  execution  creditors,  the  sheriff  sold  the 
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wheat,  aboat  one  thousand  bushels,  to  the  defendant  Cobdoni 
at  private  sale,  for  the  full  market  price  of  wheat  at  the  time 
and  place  of  sale,  to  be  paid  for  by  Conden  in  cash  on  deliv- 
ery, and  thereupon  delivered  the  wheat  to  Condon.  The 
sale  was  so  made  by  the  sheriff  without  an  order  of  court,  or 
of  a  judge  thereof,  to  sell  at  private  sale,  and  on  the 
day  it  wad  so  delivered  to  Condon,  and  before  he  had  paid  for 
the  wheat,  Houk  took  it  in  replevin  under  a  provision  in  hit 
mortgage. 

When  the  execution  creditors  levied  upon  the  wheat  they 
had  knowledge  of  the  chattel  mortgage  from  Plyly  to  Houk. 

/.  W.  WaMbwrn  and  Alfred  YapUj  for  plaintiff  in  error. 

Wm.  H.  Saffardf  for  defendant  in  error. 

McCaulky,  J. 

This  case  requires  the  determination  of  two  questions? 
Did  the  levy  of  the  executions  create  a  lien  on  the  wheat 
prior  to  the  lienof  the  chattel  mortgage  of  plaintiff  in  error? 
And  second,  did  the  sheriff,  by  the  sale  of  the  wheat  at  pri- 
vate sale,  lose  or  abandon  his  levy  on  it? 

The  wheat  was  levied  upon  on  May  21st  At  that- time  the 
mortgage  to  Houk  was  on  file  in  the  township  in  which  the 
property  was.  The  statute,  section  4151,  required  the  mort- 
gage to  be  on  file  in  the  township  in  which  the  mortgagor 
resided.  This  section  of  the  statute  provides  that  unless  the 
mortgage  shall  be  filed  in  the  township  in  which  the  mort- 
gagor resides,  it  shall  be  void  as  against  the  creditors  of  the 
mortgagor,  subsequent  purchasers  and  mortgagees  in  good 
faith.  Under  this  provision,  the  mortgage  not  being  on  file 
with  the  clerk  of  the  township  where  the  mortgagor  resided, 
it  was  void  as  to  creditors.  It  has  been  held  in  Pdine  et  at.  v. 
JfoMm,  7  Ohio  St.  199,  a  subsequent  mortgagee  taking  a  mort- 
gage with  actual  notice  and  knowledge  of  a  prior  mortgage, 
is  not  a  mortgagee  in  good  faith ,  and  this  case  has  been  fol- 
lowed in  two  or  three  other  cases.  But  the  rule  applicable  to 
a  mortgagee  in  good  faith,  is  not  applicable  to  a  general  credi- 
tor. A  mortgagee  may  give  credit  solely  upon  the  faith  of 
the  mortgage  security,  which,  if  taken  in  good  faith,  is  valid. 
The  lien  created  by  it  arises  from  the  acts  of  the  parties, 
while  the  lien  of  a  levy  arises  by  operation  of  law.  No  ques- 
tion of  good  faith  has  anything  to  do  with  it. 
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The  levy,  therefore,  being  prior  to  the  filing  of  the  mort- 
gage in  the  proper  township  to  create  a  valid  lien  on  the 
wheat,  is  superior  to  it. 

.  As  to  the  sale  of  the  wheat  by  the  sheriff.  There  is  nothing  in 
the  acts  of  the  sheriff  to  indicate  an  intention  to  abandon  the 
levies.  He  agreed  to  sell  the  wheat  at  private  sale  for  cash  on 
delivery,  and  before  he  received  payment  for  the  wheat,  it  was 
taken  in  replevin  Houk,by  the  mortgagee.  A  levy  will  not  be 
lost  except  by  some  positive  act  showing  an  intention  or  will- 
ingness to  part  with  th^  control  of  the  property  levied  on,  or  ^ 
neglect  to  ei^force  it  for  so  long  a  time  as  to  indicate  that  it 
has  been  purposely  abandoned. 

Nothing  of  this  kind  occurred  in  this  case,  while  the  at- 
tempt to  sell  the  wheat  at  private  sale  was  irregular,  it  does 
not  indicate  a  purpose  on  the  part  of  the  sheriff,  or  of  those 
for  whom  he  was  acting,  to  abandon  the  property  euL  a  means 
of  satisfying  the  claims  under  which  it  was  held.  The  con- 
trary, however,  appears.  The  sheriff  sold  the  wheat  at  the  , 
request  of  the  execution  creditors,  and  for  the  purpose  of  pay- 
ing their  claims.  The  debtor,  Plyly,  the  owner  of  the  wheat, 
made  no  question  that  the  sale  was  irregular.  The  mortgagee 
can  get  no  advantage  from  the  irregular  sale,  unless  the 
irregularity  went  so  far  as  to  show  a  purpose  to  abandon  the 
levy,  or  a  degree  of  neglect  to  enforce  it  inconsistent  with  a  pur- 
pose to  rely  upon  it,  which,  as  already  stated,  does  not  appear. 

[To  appear  in  40  Ohio  St.]  JvdgmerU  affirmed. 


BXBXZZLBMXirT— ALLSeATIOV  AKD  PBOOF  OF  VALUX. 
(OAio  Supreme  Oowrt  OommissUm.    April  8, 18S4.) 

The  State  of  Ohio  v,  Mook. 
Where  an  indictment  charged  the  embesslement  of  nameroas  articles 
of  property  and  alleged  an  aggregate  value  thereof,  it  was  compe- 
tent for  the  State  to  prove  the  embezzlement  of  any  one  or  more  of 
the  articles  of  property  charged,  and  the  value  of  the  same,  although 
the  value  of  each  article  of  propertv  was  not  separately  stated  in  the 
indictment. 

EzcxPTioNs  by  the  prosecuting-  attorney  to  the  Court  of 
Common  Pleas  of  Sandusky  County. 

The  defendant  in  error,  Mook,  was  indicted  at  the  October 
term,  1880,  of  the  Common  Pleas  of  Sandusky  County,  for 
embezzlement. 
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The  case  was  tried  at  the  January  term,  1881.  The  indict- 
ment charged  the  embezzlement  of  numerous  articles  of  dry 
goods,  dress  ^oods,  clothiAg,  shoes,  millinery  goods  and  no- 
tions. There  were  about  two  hundred  and  fifty  articles  of 
property  alleged  to  have  been  embezzled,  and  the  value  of  the 
property  was  alleged,  as  an  aggregate  sum,  thus :  *'  All  of  the 
value  of  one  thousand  three  hundred  and  eighteen  dollars 
and  fifty-six  cents." 

The  testimony  on  the  part  ol  the  state  tended  to  prove  the 
embezzlement  of  all  the  property  described  in  the  indict- 
ment, except  about  eleven  articles.  The  prosecuting  attorney 
asked  a  witness  to  state  the  value  of  all  the  goods  described 
in  the  indictment,  excepting  the  eleven  articles  not  identified. 
Objection  was  made  and  sustained.  The  prosecuting  attorney 
then  oflfered  to  prove  the  value  of  the  several  articles  of  prop- 
erty described  in  the  indictment,  separately,  excepting  the 
eleven  articles  not  identified.  To  this  objection  was  made 
and  sustained.  To  the  opinion  of  the  court  sustaining  said 
objections  severally,  the  prosecuting  attorney  excepted. 

John  M,  LemrrUm,  for  the  plaintiff. 

J.  R.  BartleU,  for  the  defendant. 

McCauley,  J.  The  court  below  excluded  the  testimony 
offered  to  prove  the  aggregate  value  of  the  property  stated 
in  the  indictment,  because  the  proof  failed  to  show  that 
every  article  of  the  property  was  embezzled.  And  proof  of 
the  value  of  the  articles  of  property  separately,  was  ex- 
cluded, because  the  value  of  each  article  of  property  was  not 
alleged. 

Section  7215  of  the  Revised  Statutes  provides:  ^'That  no 
indictment  shall  be  deemed  invalid,  nor  shall  the  trial,  judg- 
ment or  other  proceeding  be  stayed,  arrested  or  in  any  man- 
ner affected  ^  *  ^  when  there  is  suflScient  matter  alleged 
to  indicate  the  crime  and  person  charged  *  *  *  nor  for 
any  other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits." 

The  plea  of  not  guilty  put  in  issue,  the  fact  of  embezzle- 
ment of  each  article  charged,  and  the  value  of  the  property 
charged,  being  stated  in  the  indictment,  the  plea  put  the 
value  in  issue  also.    It  was  enough  that  value  was  alleged  in 
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any  way.  It  could  be  proTod  in  the  aggregate,  or  by  proving 
the  value  of  each  article  separately.  Proof  of  separate  value 
is  the  same  as  proof  of  aggregate  value — one  is  only  the  par- 
ticular of  which  the  pther  is  made  up. 

The  question  before  the  jury-was,  what  articles  of  the  prop- 
erty cliarged  had  the  defendant  embezzled,  if  any,  and  what 
was  the  value  of  these  articles?  Unless  it  could  be  shown 
that,  to  allege  the  value  in  the  aggregate  would  prevent  the 
defendant  from  contesting  the  value  of  each  article  charged, 
or  would  restrict  his  right  to  ofier  testimony  in  his  defense,  or 
would  make  his  defense  more  difficult  or  uncertain,  than  to 
allege  and  prove  it  separately,  the  distinctiou  between  the 
two  forms  of  the  indictment  is  one  in  words  only,  and  not  in 
substance.  The  statute  requires  the>  substance  to  be  regarded 
and  not  the  form. 

We  are  aware  that  precedents  can  be  found  for  the  shadowy 
distinction  taken  by  the  court  below.  There  really  never  was 
any  better  reason  for  them  than  there  is  now  uiider  our 
statute.  The}'  have  frequently,  and  perhaps  generally,  arisen 
from  too  strict  an  application,  or  a  misapplication,  of  the  rule 
which  constrains  courts,  in  cases  of  doubt,  or  possible  doubt,  to 
6rr  in  favor  of  life  or  liberty. 

[To  appear  in  40  Ohio  St.]  ExcepUona  $uUained. 


KLvanon  of  tub  of  covtkaot— covsbvt  of  euABAvroBs-- 

PBOOF  OF  OOVBBBT— COXPBirSAnOV  FOB  XOBTHLT  WOBK. 
( Okio  Syqireme  Oovrt  Oommisaion,    April  S,  1884.) 

Rutherford  bt  al.  v.  Brachmam  et  al. 

1.  Where  a  railroad  was  in  prooeaa  of  conatraction,  and  the  railroad 

company,  by  resolution  of  its  directors  duly  recorded  and  siamed  bj 
the  company's  secretary,  granted  to  the  contractors,  upon  certain 
conditions,  an  extension  of  the  time  for  completing  the  road;  and 
the  contractors  accepted  In  writing  the  terms  of  the  extension,  with 
a  proviso,  that  the  guarantors  for  the  payment  of  monthly  estlmatea 
ot  the  cost  of  the  road,  would  consent  to  the  extension,  in  a  proposed 
written  form  of  assent;  the  contractors  might  waive  the  proviso, 
without  thereby  invalidating  the  extension. 

2.  Where  such  guarantors,  with  f  uU  knowledge  of  the  fleets,  have  assented 

to  or  ratified  such  extension  Ji  time,  by  parol  or  by  their  conduct, 
they  will  not  be  discharged  from  liability,  as  guarantors,  for  the  pay- 
ment of  such  monthly  estimates. 
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8.  Where  the  teetimony  eetabllshed  prima /ocfe,  that  a  written  asBent  to 
SQoh  eztensioii  of  time  was  signed  by  all  the  gnaiantoni,  except  one, 
who  was  willing  to  sign  the  same,  bat  had  omitted  so  to  do  through 
inadvertenoe,  such  written  assent  is  admissible  in  evidence  to  the 
Jury,  as  a  fkct  or  circamstahce  tending  to  show  the  aotnal  assent  of 
the  guarantors  to  the  extension. 

4.  Where  the  contract  for  building  the  road  provided,  that  the  engineers 
of  the  company,  on  or  about  the  first  day  of  each  month,  during  the 
progress  of  the  work,  should  make  an  estimate  of  all  work  done 
during  the  preceding  month ;  and  that  on  or  before  the  fifteenth  day 
of  each  month,  eighth-five  per  cent,  of  the  value  of  such  estimate 
should  be  paid  by  the  company  to  the  contractors ;  and  that,  at  the 
completion  of  the  work,  a  final  estimate  should  be  made,  and  the  bal- 
ance appearing  due  the  dontractors  should  then  be  paid  to  them ;  the 
work  done  during  th^  last  month  of  the  life  of  the  contract  became 
the  proper  subject  of  a  monthly  estimate,  and,  in  an  action  against 
the  guarantors  to  recover  the  amount  thereof,  it  was  error  in  the 
court  to  withdraw  firom  the  consideration  of  the  jury  a  final  estimate 
made  by  the  engineer,  from  which,  by  computation,  might  be  deter- 
mined the  amount  of  such  montftily  estimate. 

Error  to  the  District  Court  of  Hamilton  County. 

The  oric^inal  action  was  brought  by  the  plaintiffs  in  error, 
John  W.  Rutherford,  James  M.  Brown,  and  Silas  W.  Cochran, 
partners  under  the  firm  name  of  John  W.  Rutherford  &  Co., 
in  the  Superior  Court  of  Cincinnati,  against  the  defendants 
in  error,  Henry  Brachman,  Paul  P.  Mohr,  Jr.,  David  K.  Este, 
Aaron  A.  Colter,  Joseph  Clare,  Wils.  H.  Corbly,  and  Abraham 
Hopper.  The  action  was  brought  to  enforce  a  contract  in 
writing,  made  by  the  defendants  with  the  plaintiffs  in  error, 
whereby  the  defendants  agreed  and  pledged  themselvies, 
for  the  payment  of  ^'  monthly  estimates,"  in  accordance  with 
a  certain  other  contract  made  by  the  plaintifb  in  error,  with 
the  Cincinnati  <fc  Portsmouth  R.  R.  Company. 

The  following  facts,  necessary  to  an  understanding  of  the 
case,  are  disclosed  by  the  record : 

On  the  thirteenth  of  September,  1876,  the  plaintiffs  in  error, 
Rutherford  &  Co.,  made  a  contract  in  writing,  with  a  corpora- 
tion under  the  laws  of  Ohio,  known  as  the  Cincinnati  &, 
Portsmouth  R.  R.  Company,  whereby  Rutherford  &  C(^.,  agreed 
to  construct,  ready  for  the  rolling  stock,  a  r^lroad  from  the 
corporation  line  of  Cincinnati  at  Columbia  Station,  to  the 
Augusta  road  at  Bethel,  in  Clermont'  county,  a  distance  of' 
twenty-eight  miles.    By  the  terms  of  the  contract,  the  rail- 


Ohio  Law  Journal.  451 

road  was  to  be  completed,  ready  for  rolling  stock,  on  or  before 
May  1,  1877.     The  contract  also  provided  as  follows: 

'^  On  ot  about  the  first  day  of  each  month  during  the  pro- 
gress of  the  work,  the  engineer  shall  make  an  estimate  of  all 
work  done  and  material  delivered  durii^g  the  preceding  month, 
and  on  or  before  the  fifteenth  of  each  month,  eighty-five  per 
centum  of  the  value  of  said  estimate  at  above  prices  shall  be 
paid  to  said  party  of  the  first  part  by  the  treasurer  or  other 
disbursing  agetitof  the  said  railroad  company;  and  when  all 
the  work  embraced  in  this  contract  is  completed  agreeably  to 
the  specifications  and  according  to  the  directions,  and  to  the 
satisfaction  of  the  engineer,  a  final  estimate  shall  he  made 
according  to  the  terms  of  this  contract,  and  the  balance 
appearing  due  the  said  first  party  shall  be  paid  to  them,  upon 
their  giving  a  release,  under  seal,  to  said  railroad  company 
from  all  claims  or  demands  whatsoever  growing  in  any  man- 
ner out  of  this  contract." 

The  road  was  not  00.11  pleted  on  May  1, 1877,  and  a  supple- 
mental agreement  was  made  on  May  4,  1877,  the  terms  of 
which  do  not  appear  by  the  record. 

On  June  29,  1877,  a  new  agreement  was  made,  containing 
the  following  clauses: 

•*They  (Rutherford  <fc  Co.)  agree  to  relinquish  all  dlaims 
and  rights  to  build  and  complete  the  said  railroad  from  Mt. 
Carmel  to  Bethel  under  the  original  contract,  releasing  the 
railroad  company  from  all  claimR  and  profits,  damages,  etc., 
except  on  pipe  and  culverts  which  are  already  put  in — the 
railroad  company  reserving  tlie  right  to  require  said  John  W. 
Rutherford  A  Co.  to  complete  the  road  between  Mt.  Carmel 
and  Bethel  according  to  the  terms  of  the  original  contract, 
providing  satisfactory  arrangements  as  to  payment  of  esti- 
mates are  made  with  said  John  W.  Rutherford  &  Co. 

''The  said  Cincinnati  &  Portsmouth  Railroad  Company 
hereby  agree  to  pay  now  to  said  Rutherford  &  Co.  the  esti- 
mates for  April  and  May  already  due  and  payable,  and  here- 
after to  pay  to  said  Rutherford  &  Co.  monthly,  as  per  estimates 
of  the  engineer,  ba^^d  upon  schedule  of  prices  in  original 
contract,  the  amount  of  such  estimates  on  all  the  roads,  bridges, 
etc.,  from  Columbia  to  Mt.  Carmel,  until  the  same  is  ready  for 
the  rolling  stock,  less  the  fifteen  per  cent,  retained  as  per  con- 
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tract.  This  obligation  to  include  and  cover  that  part  of  the 
road  between  the  junction  of  the  Little  Miami  railroad  and 
the  corporation  limits. 

'*  If,  as  soon  as  Mt.  Carmel  is  reached,  the  railroad  company 
should  conclude  to  stop  at  Mt.  Carmel,  a  final  estimate  shall 
be  made,  and  amount  thereof  paid  said  Rutherford  &  Co. 
upon  their  giving  a  release  under  seal  to  the  said  railroad 
company  from  all  claims  and  demands  whatever  growing  in 
any  manner  out  of  this  contract,  as  provided  for  in  original 
contract;  but  if  the  work  is  to  be  prosecuted  to  completion 
to  Bethel,  the  original  contract  shall  govern,  and  the  fifteen 
per  cent,  on  the  work,  as  provided  for  in  the  contract,  is  to 
be  withheld  until  the  road  is  ready  for  the  rolling  stock  to 
Bethel. 

'*  The  original  contract  is  modified  to  conform  to  the  terms  of 
this  agreement.  The  supplementary  agreement  of  May  4th, 
1877,  to  be  rescinded  and  held  for  naught. 

"  The  said  John  W.  Rutherford  &  Co.  bind  themselves  to 
complete  the  road  ready  for  the  rolling  stock  to  Mt.  Carmel 
by  September  1, 1877." 

On  the  same  day,  June  29,  1877,  in  consideration  of  one 
dollar  and  the  guaranty  of  Rutherford  <&  Co.,  that  their  con- 
tract of  June  29,  with  the  railroad  company  would  be  faith- 
fully fulfilled,  the  defendants  in  error  executed  to  the  plaintifb 
in  error  a  guaranty  in  writing,  which  reads  as  follows  : 

''  For  and  in  consideration  of  one  dollar,  to  us  paid,  and  of 
the  above  guaranty,  we,  the  undersigned,  guarantors  of  the 
Cincinnati  &  Portsmouth  R.  R.  Co.,  do  hereby  agree  and 
pledge  ourselves  for  the  payment  of  monthly  estimates  in 
accordance  with  the  contract  entered  into  by  and  between 
John  W.  Rutherford  &  Co.  and  the  Cincinnati  &  Portsmouth 
R.  R.  Co.,  this  29th  day  of  June,  1877,  with  the  exception  of 
the  retained  fifteen  per  cent.'' 

All  the  parties  signing  this  last  guaranty  were,  at  the  time, 
members  of  the  board  of  nine  directors  of  the*  railroad  com- 
pany ;  and  this  last  guaranty,  and  that  b^  Rutherford  &  Co., 
were  written  on  the  same  sheet  of  paper. 

On  account  of  a  disaster  to  the  work  at  the  Miami  river, 
negotiations  were  entered  into  between  Rutherford  &  Co.  and 
the  railroad  company  for  an  extension  of  time  for  the  comple- 
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iion  of  the  road;  and  on  August  1,  1877,  the  following  action 
was  taken  by  the  company  : 

From  Minutes  of  the  Proceedings  of  the  Cincinnati  k  Ports- 
mouth Railroad  Company  Incorporated,  page  133. 

''  August  1,  1877. 
'*  Messrs.  J.  W.  Rutherford  &  Co.    applied  for  an  extension 
of  time  in  completing  their  contract,  on  account  of  the  dis- 
aster at  the  Miami  river. 

'*  Mr.  C.  A.  White  moved  that  the  time  for  completion  of 
that  part  of  the  Cincinnati  &  Portsmouth  Railroad  lying  : 
between  Columbia  and  Mt.  Carmel  be  and  the  same  is  hereby 
extended  from  the  1st  to  the  20th  of  Septeiiiber,  1877,  and  it 
is  expressly  understood  that  this  extension  is  made  upon  this 
condition — that  if  the  contractors  having  said  work  under 
their  charge  fail  to  complete  said  work  within  the  time  so 
extended,  that  they  be  held  responsible  for  all  damages  said 
railway  company  may  sustain  by  reason  of  their  failure  to 
complete  said  work  within  tho  time  so  limited,  and  isaid  con- 
tractors shall  forfeit  to  said  company  the  fifteen  per  centum 
reserved  to  secure  the  performance  of  said  work,  and  said  corn- 
pan}^  shall  retain  the  same  as  compensation  for  all  delays  and 
failures  of  said  contnictors  to  complete  said  roads  under  the 
terms  of  original  contract,  and  :us  modified;  that  said  con- 
tractors be  notified  of  the  passage  of  thip  resolution,  and  that 
they  be  requestnd  to  signify  their  acceptance  of  the  same  in 
writing,  immediately. 

[Said  motion  carried.]" 

At  the  meeting  of  the  board  of  directors  of  the  company,  on 
August  8th,  the  following  action  was  taken  : 
From  Minute.s  of  Cincinnati  &  Portsmouth  Railroad  Company, 
Date,  August  8th,  1877,  page  134. 

"John  W.  Rutherford  &  Co.,  contractors  for  the  first  eleven 
miles,  present  the  following: 

"  President  of  Board  of  Directors  CinciniuUi&  Portsmouth  Railroad 
Company  : 

"  We  accept  the  proposition  made  us  in  your  resolutions  of 
the  first  instant,  provided  the  guarantors  consent  to  such  an 
extension  in  the  form  given  in  agreement  herewith,  and  that 
the  resolution  be  so  modified  as  that  instead  of  loss  of  fifteen 
per  centum  retained  if  work  is  not  finished   by   September 
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20th,  we  agree  to  pay  you  one  hundred  dollars  per  day  for  each 
day's  delay  iii  completing  the  road  after  that  date. 

**  (Signed)  John  W.  Rutherford  &  Co. 

Mr.  Este  moved  that  the  penalty  be  made  five  hundred 
dollars  per  day  for  each  day's  delay  after  the  twentieth  day 
of  September;  said  penalty  or  forfeiture  to  be  regained  out  of 
the  fifteen  per  centum  retained  from  monthly  estimates. 

Motion  carried. 

John  W.  Rutherford  of  said  firm  being  present,  signified 
on  behalf  of  suid  firm  their  acceptance  of  same 
and  same  was  ordered  endorsed  on  contract  and  agreement  of 
guarantors." 

Thereupon  the  following  agreement  of  extension  was  en- 
dorsed upon  the  back  of  the  guaranty  : 

**  We,  the  unJer^igned,  as  guarantors  for  the  payment  of 
estimates  that  are  or  may  be  due  to  John  W.  Rutherford  & 
Co.,  pursuant  to  the  t'irms  of  our  contract  under  date  of  June 
29,  1877,  do  hereby  agree  to  the  chansje  made  in  the  original 
contract  and  supplenit^ntary  contract  between  the  Cincinnati 
<fe  Portsmouth  Railroa'l  Company  anfl  8:iid  Jno.  W.  Ruther- 
ford <fe  Co.,  by  the  terms  of  the  resolution  of  said  company, 
passc^l  August  1.  1877,  and  the  acceptance  of  the  terms  of  6;iid 
resolution  by  Jno.  W.  Rutherford  &  Co.,  as  modified  August 
8, 1877. 

'*  Witness  our  hands  and  seals  this  ninth  day  of  August, 
1877. 

"  Henry  Brachhann,  [seal.] 
*'  Wii^.  H.  CoRBLY,  [seal.] 
"  P.  P.  MoHR,  [seal.] 

**  Aaron  A.  Colter,  [seal.] 
•'  D.  K.  EsTB,  [seal.] 

"  A.  Hopper,  [seal.]" 

Jos.  Clare,  also  one  of  the  guarantors  and  a  memb;;r  of  the 
board  of  directors,  was  present  at  the  meetings  of  the  board 
on  August  1  and  August  8,  when  the  extension  was  agreed  to 
by  the  company.  On  August  8,  after  tlie  meeting  of  the 
board,  be  as  one  of  the  guarantors,  agreed  to  the  extt^nsion  of 
time,  and  agreed  and  promised  to  sign  the  above  agreement  of 
extension  on  the  back  of  the  guaranty.  But -he  failed  to  sign 
it.     All  the  guarantors  were  present  at  said  meeting  of  August 
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ly  except  P.  F.  Mohr ;  and  all,  except  Wils.  H.  Corbly  and  A. 
Hopper,  were  present  at  said  meeting  of  August  8.  The  pro- 
ceedings of  said  meetings  were  duly  recorded,  and. signed  bj 
the  company's  secretary. 

The  acceptance  of  Rutherford  &  Co.  of  the  terms  of  the 
resolution  of  the  railroad  company,  passed  August  1,1877,  as 
modified  August  8, 1877,  was  as  follows : 

"  Cincinnati,  Ohio,  August  9,  1877. 
to  the  President  and  Board   of  Directors,  Cincinnati  and  Portsmouth 
Railroad  Company: 

Gentlemen— We  accept  the  proposition  made  us  in  your 
resolutions  of  the  first  inst.,  provided  the  guarantors  consent 
to  such  extension  in  form  given  in  agreement  herewith,  and 
that  the  resolution  he  so  modified,  as  that  instead  of  lo^'8  of 
fifteen  per  centum  retained  if  work  is  not  finished  by  Sepiem- 
ber  20,  we  agree  to  pay  you  five  hundred  dollars  per  day  for 
each  and  every  day's  delay,  in  completing  the  road,  after  that 
date,  until  said  work  is  completed,  and  accepted  by  said  com- 
pany, to  be  retained  out  of  said  fifteen  per  cent. 

(Signed)  John  W.  Rutherford  &  Co.'' 

Under  the  terms  of  the  contract  with  the  railroad  company, 
estimates  were  made  each  month  of  the  work  and  material 
done  and  furnished  by  Rutherford  &  Co.  Each  of  these  esti- 
mates included  all  of  the  work  done  and  materials  furnished 
prior  thereto;  and  the  amount  for  each  respective  month,  was 
found  by  deducting  the  amount  of  the  prior  estimate,  and  the 
fifteen  per  cent,  to  be  retained  under  the  contract.  Ruther- 
ford &  Co.  demanded  of  the  railroad  company  an  estimate, 
with  the  deductions  so  made,  and  showing  on  its  face  the 
amount  of  work  and  material  done  and  performed  during  the 
month  of  September,  1877,  up  to  the  twentieth  day  tliereof, 
when  the  railroad  was  completed.  But  the  company  neg- 
lected to  make  any  estimate  until  the  first  of  November,  1877, 
when,  the  proper  officers  made  and  delivered  to  Rutherford  & 
Co.  a  "  final  estimate  ■'  of  all  the  work  done  and  material 
furnished.  This  estimate  contained  the  amount  of  labor  and 
material  which  was  shown  in  the  estimate  made  of  the  work 
durin;.  August,  and  prior  to  August;  but,  the  deductions  of 
the  prior  estimate,'and  of  the  fifteen  per  cent.,  were  not  made 
•0  as  to  show  on  its  face  the  amount  of  the  September  esti- 
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mate.  Rutherford  &  Co.  accepted  this  estimate,  and  there  wai 
no  dispute  ad  to  the  amounts  contained  therein ;  and  from  thif 
estimate,  the*  made  the  computation  of  the  amount. due,  less 
the  fifteen  per  cent.,  for  the  month  of  September,  1877,  and 
made  demand  of  the  company  for  the  payment  of  the  amount 
of  the  same,  but  payment  was  refused. 

Rutherford  &  Co.  thereupon  brought  suij;  in  the  Superior 
Court  of  Cincinnati,  against  the  guarantors  on  said  guaranty, 
for  the  value  of  work  and  material  done  and  furnished  during 
the  month  of  September,  1877,  less  the  fifteen  per  cent., 
amounting  to  the  sum  of  158,036.47,  with  interest  from  Sep- 
tember, 1877.  On  the  trial  of  the  case,  the  plaintiffs  put  in 
evidence,  under  objection  of  defendants,  the  agreement  for 
extension  of  time,  dated  August  9,  1877,  and  signc^d  by  all 
the  guarantors  except  Jos.  Clare;  also,  the  three  original 
mont.hly  estimates  for  work  done  in  June,  July  and  August, 
and  the  said  "  final  estimate  "  of  November  1,  1877.  When 
be  plaintiffs  rested  their  case,  the  court,  on  motion  of  the 
defendants,  withdrew  the  testimony  from  the  jury,  and  di- 
rected the  jury  to  return  a  verdict  for  the  defendants,  which 
was  done.  Thereupon«the  plaintiffs  filed  a  motion  for  a  new 
trial,  and  to  set  aside  the  verdict,  which  the  court  overruled, 
and  entered  judgment  for  the  defendants.  The  district  court 
on  error  affirmed  the  judgment  of  the  court  below,  and  a  peti- 
tion in  error  is  filed  in  this  court,  to  reverse  the  judgments  of 
the  courts  below. 

Sayler  <t  Sayler,  Hoadley^  Johnson  &  Colston^  and  Jordon^  Jordan 
&  WSliarM.  for  plaintiffs  in  error. 

Afo^bm  &  Coffey^  William  WorihingUm^  WuUin  <t  Perkma^  and 
Stallo,  KiUredge  it  Shoemaker,  for  defendants  in  error. 

DiCKM AN,  J.  The  contract  of  September  13,  1876,  between 
Rutherford  &  Co.,  the  plaintifis  in  error,  and  the  railroad  com- 
pany, provided,  that  on  the  first  day  of  each  month  during  the 
progress  of  the  work  of  constructing  the  road,  the  engineer 
should  make  an  estimate  of  all  the  work  done  and  material 
delivered  during  the  preceding  month ;  and,  that  on  or  before 
the  fifteenth  day  of  each  month,  eighty-five  per  cent,  of  the 
value  of  such  estimate,  at  the  agreed  prices,  should  be  paid  to 
the  plaintiffs,  by  the  treasurer  or  other  disbursing  agent  of 
tbo  railroad  company.    There  was  also  a  provision  that  when 
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att  the  work  embraced  in  the  contract  was  completed,  a  finid 
estimate  should  be  made  according  to  the  terms  of  the  con- 
tract, and  the  balance  appearing  due  the  plaintiffs  in  error, 
should  be  paid  to  them  upon  their  giving  a  release,  under 
seal,  to  the  company.  The  defendants  in  error,  as  guarantors 
of  the  railroad  company,  upon  good  and  sufficient  considera- 
tion, guaranteed,  in  writing,  the  payment  of  the  monthly 
estimates  provided  for  in  the  contract. 

It  is  contended,  however,  that  they  were  discharged  from 
their  liability  as  guarantors,  by  reason  of  the  railroad  com- 
pany having  granted  to  Rutherford  &  Co.,  through  its  board 
of  directors,  an  extension  of  time  for  the  completion  of  the 
road,  from  the  first  to  the  twentieth  day  of  September,  1877. 
The  guarantors  would  doubtless  be  discharged,  if  the  company 
granted  the  extension  without  their  assent.  But,  if  such  ab- 
sent was  given,  the  liability  would  still  continue.  The  assent 
may  be  signified  in  writing,  or  it  may  be  given  by  paroU  or 
may  be  manifested  by  the  conduct  of  the  guarantors.  And 
whether  they  gave  their  consent  at  the  time  the  extension 
was  granted,  or  subsequently,  with  a  full  knowledge  of  the 
facts,  ratified  and  approved  of  it,  they  would  remain  bound 
for  the  performance  of  their  agreement.  Woodcock  v.  Oxford  Jt 
WorceiterR.  W,  Oo.^  1  Dreury  (Eng.  Ch.)  521 ;  Adams  v.  Way,  82 
Conn.  172;  Gardner  v.  Harbaek,  21  111.  129 ;  Knoebd  v.  Kbrcher^ 
33  m.  308 ;  Pelton  v.  /VeiM^tt,  13  Iowa  567;  R^idskapf  Bro%.  v. 
Doman,  28  Ohio  St.  516. 

In  determining  the  question  of  the  liability  of  the  defend- 
ants, in  the  light  of  adjudged  cases,  the  goterning  principle 
applies  alike  to  sureties  and  guarantors.  While  the  words 
surety  and  guarantor  are  often  used  indiscriminately  as  syn- 
onymous terms,  there  are  points  of  difference  between  them^ 
But  the  rule  with  reference  to  the  discharge  of  a  surety  by  the 
giving  of  tix^e,  is  equally  applicable  to  the  guarantor  of  a  debt 
of  another.  Campbell  v.  Baker.  46  Pa.  St.  243.  ''  That  a  guar- 
antor and  an  ordinary  surety  are  alike  affected  by  such  exten- 
sion of  the  time  ot  payment,  seems  to  be  required  by  sound 
principles  of  law,  and  has  often  been  held."  Dewey,  J.,  in 
CAcKtf  v.  Brooks,  5  Cush  43. 

As  a  surety  or  guarantor  is  one  who  becomes  responaible  fop 
tha^  debt,  default  or  miscarriage  of  another  per^n,  it  ia  urged 


468  Ohio  Law  Jouknal. 

that  to  hold  the  defendants  liable  for  the  work  and  material 
done  and  furnished  during  the  period  of  extension,  would  be 
to  permit  a  recovery  upon  an  oral  variation  of  a  contract, 
required  by  the  statote  of  frauds'to  be  in  writing.  If  the 
contract  of  the  railroad  company  was  varied  by  the  agreement 
to  extend  the  time  of  completing  the  road,  it  was  the  varia- 
tion of  a  contract  not  coming  within  the  operation  of  the 
statute  of  frauds,  and  one  which  might  be  subsequently  modi- 
fied,, without  discharging  the  contracting  parties.  But  the 
agreement  for  an  extension  of  time,  did  not  vary,  alter  or 
modify  the  guaranty,  or  incorporate  with  it  any  new  provis- 
ion. Its  effect,  however,  was  to  destroy  the  binding  force  of 
the  guaranty,  and  to  release  the  guarantors  from  their  obliga- 
tibUy  unless  they  assented  to  the  extension,  and  thereby 
waived  their  right  to  be  discharged.  Having  assented — 
whether  by  writing,  or  parol,  or  by  their  own  acts — ^and 
thereby  induced  the  plain  ti fib  to  adopt  and  pursue  a  line  of 
conduct  which  they  otherwise  would  not  have  pursued,,  the 
doctrine  of  estoppel  would  properly  apply  to  the  guarantors, 
claiming  a  release  to  the  manifest  injury  of  those  whose  con- 
duct they  had  thus  influenced. 

We  have  examined  all  the  testimony  embraced  in  the 
recv  .d  of  this  case,  and  we  are  satisfied  that  the  defe*^- 
dants  gave  their  consent  to  the  extension  of  time  granted  by 
the  railroad  company  to  the  plaintiffs.  They  were  all  mem- 
bers of  the  board  of  directors  at  the  time  of  executing  their 
guaranty.  With  one  exception,  they  were  all  present  at  the 
meeting  on  August  1st,  when  the  board,  consisting  of  nine 
members,  agreed  to  the  extension  of  time;  and  with  perhaps 
two  exceptions,  they  were  all  present  at  the  meeting  on  the 
eighth  of  August,  when  the  granting  of  the  extension  was 
ordered  to  be  endorsed  on  the  agreement  of  guarantors.  As 
directors,  they  ordered  that  their  assent  should  be^given  to  the 
extension,  and  true  to  their  self  imposed  duty,  they  all  on 
the  ninth  of  August  signed  a  written  assent  on  the  back  of 
their  guaranty,  with  the  exception  of  Jos.  Clare,  who  was 
willing  to  sign,  but  accidentally  failed  so  to  do.  This  writ- 
ten assent  or  agreement  was,  it  is  true,  incomplete'  without 
his  signature.  Had  he  signed  it,  no  question  could  have 
arisen,  as  to  whether  the  defendants  had  agreed  to  the  extern- 
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don,  or  whether  the  plea  of  acting  ia  the  capacity  of  direo- 
torsshoald  save  them  from  liability  as  guarantors.  Bat  this 
itg^eement,  signed  by  all  the  defendants  except  one«  though 
incomplete,  furnished  material  evidence  of  the  intention  of 
the  parties  thereto.  It  was  put  in  evidence  by  the  piaintifb 
under  objection,  and  when  the  plaintifb  rested  their  casCi. the 
court  upon  motion  of  the  defendants,  withdrew  it  from  the 
<»n8ideration  of  the  jury.  Ii\  this  we  think  the  court  erred. 
As  a  prominent  fact  or  circumstance  tending  to  show  the 
4ctual  assent  of  the  guarantors  to  the  extension  of  time,  it 
was  admissible  in  evidence  to  the  jury,  and  should  not  at  any 
time  have  been  excluded. 

It  appears,  from  the  record,  that  Rutherford  <!:  Co.  accepted, 
in  writing,  the  proposition  made  them  in  the  resolution  of 
the  board  of  directors  for  an  extension  of  time,  with  the  pro- 
viso, that  the  guarantors  would  consent  to  such  extension  in 
in  the  written  form  of  agreement  accompanying  the  acceptr 
ance.  As  we  have  before  observed,  this  written  agreement 
was  not  perfected  by  obtaining  all  Jhe  required  signatures; 
but  Rutherford  &  Co.  saw  fit,  notwithstanding,  to  proceed  in 
their  work,  upon  the  actual  assent  of  the  guarantors  signified 
in  unmistakable  methods.  The  proposed  torix^o{  agreement 
which  they  desired  the  defendants  to  consent  to,  was  for  their 
own  benefit,  and  they  were  privileged  to  ]waive  the  same, 
without  thereby  impairing  their  right  ta  the  extension 
granted  to  them  by  the  railroad  company. 

The  original  action  was  brought  by  the  plaintiffs  in  error  to 
recover  the  amount  of  the  monthly  estima|;e  for  September, 
1877,  covering  the  work  done  and  material  furnished  between 
the  first  and  the  twentieth  day  of  that  month.  It  is  in  con- 
tention, that  there  can  be  no  recovery,  as  the  guaranty  of  the 
•defendants  is  for  the  payment  of  monthly  estimates  only,  and 
that  the  work  done  during  the  last  month  of  the  contract  was 
the  proper  subject  of  a  final  estimate  only,  and  therefore  not 
included  in  the  defendant's  agreement.  It  is*  said  that  a 
surety  has  a  right  to  stand  upon  the  very  terms-of  his  con- 
tract, beyond  which  his  liability  is  not  to  be  eqttended  by 
implication.  But,  while  that  is  conceded,  it  is  ais<^*true  that 
the  terms  used  and  language  employed  in  guaranties  and  ob- 
ligations of  sureties  are  to  have  a  reasonable  interpretation, 
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according  to  the  intent  of  the  parties,  as  disclosed  by  the  in- 
strument  read  in  the  light  of  the  surrounding  circumstances 
and  the  purposes  for  which  it  was  made.  BeUoni  v.  Freebamf 
63  N.  Y.  383;  Douglass  v.  Reynolds,  7  Peters  (U.  S.)  113, 

The  defendants  agreed  and  pledged  themselves  for  the  pay- 
ment of  monthly  estimates,  in  accordance  with  the  contract 
of  June  29, 1877,  with  the  exception  of  the  retained  fifteen 
per  cent.  The  contract  of  June  29,  in  modification  of  the  origi- 
nal contract,  calls  for  the  payment  thereafter  month\y,  as  per 
estimates  of  the  engineer,  of  the  amount  of  such  estimates,  on  all 
the  road  from  Columbia  to  Mt.  Carmel,  until  the  same  is  ready 
for  the  rolling  stock,  less  the  above  named  per-centage  re- 
tained. If  the  company,  however,  should  conclude  to  extend 
the  road  no  further  than  Mt.  Carmel,  a  final  estimate  was 
then  to  be  made,  and  the  amount  thereof  paid  to  Rutherford 
d^  Co.,  upon  their  giving  the  proper  release  to  the  railroad 
company.  It  was  evidently  deemed  by  the  contractors,  Ruth- 
erford &  Co.,  as  essential,  if  not  absolutely  necessary  to  the 
successful  prosecution  of  their  work,  that  during  the  progress 
of  the  work  they  should  receive  partial  payments  to  meet 
bills  for  labor  and  material,  and  not  be  compelled  to  wait 
until  the  completion  of  the  road  and  a  final  settlement.  The 
company,  in  June,  1877,  being  unable  to  pay  for  the  work 
already  done,  and  there  being  no  better  prospect  of  payments 
in  the  future,  a  continuation  of  work  on  thQ  road  was  secured, 
by  means  of  the  defendants'  guaranty  of  the  payment  of 
eighty*five  per  cent,  of  the  monthly  estimates. 

Under  the  interpretation  which  we  place  upon  the  contract 
with  the  railroad  company,  it  contemplated  a  monthly  esti- 
mate, for  each  and  every  month,  in  which  any  work,  more  or 
less,  was  done  on  the  road,  up  to  its  completion.  It  would  be 
a  forced  And  unreasonable  construction,  and  contrary  to  the 
obvious  intention  of  the  parties  at  the  date  of  the  instrument^ 
to  hold,  that  if  unforseen  circumstances  had  crowded  all  the 
work  into  the  last  month  of  the  contract,  the  guarantors 
would  thereby  be  discharged  from  their  engagement,  because 
■ach  work  was  not  the  subject  of  a  monthly  estimate. 

There  were  to  be  "estimates  on  all  the  road,  from  Columbia 
t9  Mt.  Carmel,"  and  those  estimates  were  to  be  paid  ''  to  Ru- 
therford &,  Co.,  monthly."    Every  part  of  the  road,  up  to  ? 
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given  point,  thus  became  the  subject  of  a  monthly  estimate, 
whether  constructed  in  the  first  or  in  the  last  month  of  the 
contract.  But,  it  is  suggested,  that  the  contract  provides, 
that  if  the  railroad  company  should  conclude  to  stop  at  Mt. 
Carmel,  a  final  estimate  was  then  to  be  Ynade,  which  would 
preclude  the  idea  of  any  other  estimate  in  the  same  month. 
We  find  nothing  in  the  contract  which  renders  a  final 
estimate — for  the  payment  of  which  the  contractors  looked 
to  the  railroad  company — inconsistent  with  a  monthly 
estimate  in  September,  for  the  payment  of  eighty-five  per 
cent,  of  which  they  look  to  the  guarantors,  as  well  as  to  the 
company. 

The  functions  of  the  two  kinds  ot  estimates  were  separate  and 
distinct.  The  final  estimate  was  not  confined  to  the  amount  of 
work  done  or  material  furnished  in  the  month  of  September, 
when  the  road  was  finished.  It  was  designed  rather  as  a  re- 
vision of  the  entire  work  after  its  completion.  Fifteen  per 
cent,  of  the  value  of  each  monthly  estimate  having  been  re- 
tained as  a  pledge  for  the  faithful  performance  of  the  con- 
tract, a  final  estimate  would  embrace  a  review  of  the  whole 
period  of  operations.  If  upon  making  such  final  estimate,  the 
contractors  were  found  to  be  underpaid,  the  deficiency  would 
be  made  up  to  them;  and  if  overpaid,  the  excess  would  be  de- 
ducted from  the  fifteen  per  cent,  retained  by  the  com- 
pany. 

On  the  trial  in  the  court  below,  the  plaintiffs  put  in  evi- 
dence, under  objection  by  the  defendants,  a  final  estimate  of 
the  date  of  November  1,  1877,- from  which,  by  computation, 
the  monthly  estimatefor  September,  preceding,  could  easily 
be  made.  But,  when  the  plaintiffs  rested  their  case,  the  court, 
upon  defendants'  motion,  withdrew  the  paper  called  the  "  final 
estimate,"  from  the  jury.  In  this  we  think  the  court  erred. 
The  final  estimate  furnished  material  evidence  in  support  of 
the  plaintiffs'  claim,  and  should  not  have  been  withdrawn 
from  the  consideration  of  the  jury. 

We  are  of  opinion  that  the  judgments  of  the  courts  below 
should  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly 
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OXnSRAX.  DOOKCT. 

Ko.  2B2.  McOuin  «.  Keys  et  aL  Appeal  to  the  Dletriot  Ooart  of  Mna- 
kingdm  County.  Judgment  for  plaintiff  as  rendered  in  tlie  oommon 
pleaa  coort.    No  further  report. 

XOnON  DOCOUT. 

/ 
18.  Ckmpbell  et  aL  «•  Pniden.    Motion  for  rehearing  in  oanae  Ko.  82B« 
general  docket.    Motion  oyerruled. 

95.  City  of  Sandusky  et>al.  v.  Rice,  Harper  et  aL  Motion  for  leave  to  file 
a  petition  in  error  to  the  District  Court  of  Erie  County.'  MotioB 
overruled. 

M.  Cope  V.  Cope  et  al.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Belmont  County.    Motion  granted. 

97.  McHngh  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Court  of  Common  .Pleas  of  Hamilton  County.  Motion  over- 
ruled.   To  be  reported. 

96.  Deters  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to  the 
Court  of  Common  Pleas  of   Hamilton  County.    Motion  overruled. 

99.  Kewton  et  al.  v,  Toungstown  Lumber  Co.    Motion  for  leave  to  file  a 

petition  in  error  to  the  District  Court  of  Mahoning  County.    Motion 

overruled. 
101.  Breem  f *.  Campbell.  Motion  for  leaV^  to  file  a  petition  in  error  to  the 

District  Court  of  Columbiana  County.    Motion  granted. 
102k  Jones  et  al.  v.  Bangs.    Motion  for  leave  to  file  a  petition  in  error  to 

the  District  Court  of  Boss  County.    Passed  for  statement  of  facts  and 

points  and  auttiorities  relied  on. 
lOS.  Mulligan  et  al.  v.  Tearley.    Motion  for  leave  to  file  a  petition  in 

error  to  the  District  Court  of  Licking  County.    Motion  granted. 
101.  Trustees  of  Cincinnati  Southern  Railway  v.  Haas.    Motion  for  leafo 

to  file  a  petition  in  error  to  the  District  Court  of  Hamilton  Coun^. 

Motion  granted. 
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lOft.  IVftber  «.  MoOlanIi,  Holdrldge  A  Oo.  Motion  for  leave  to  file  a  pe- 
tltlon  in  error  to  the  Dlatriet  Oonrt  of  Tan  Wert  County.  Motion 
overruled. 

108.  Faber  «.  Kneisl^.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Oonrt  of  Tan  Wert  Ck>nntj.    Motion  overruled. 

107.  IVftber  v.  The  Delphoa  Brewing  Co.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  Dintrlct  Court  of  Tan  Wert  County.  Motion 
overruled. 

106.  Faber  «.  Kitehen  A  Co.  Motion  for  leave  to  file  a  petition  in  error 
to  the  Distriot  Oonrt  of  Yan  Wert  County.    Motion  overruled. 

UO.  Maonealov.  Boain.  Motion  to  reinstate  oause  No.  118  on  the  general 
docket.    Motion  overruled. 

111.  Sargeant,  exeeutpr,  eto.,  «.  Sibley.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Hamilton  County.  Motion 
overruled. 

119L  The  State  ex  rel.  etc  «.  Trustees  of  Green  township,  Shelby 
.  County.  Motion  for  an  alternative  writ  of  mandamus.  Motion 
granted. 

118.  Woods  V.  WaddeL  Motion  for  leave  to  file  a  petitionjn  error  in  the 
District  Court  of  Belmont  County.    Motion  granted. 

114.  Ginsburg  v.  Shal  et  al.  Motion  for  leave  to  file  a  petition  in 
error  |o  the  District  Court  of  Defiance  County.    Motion  overruled. 

118.  The  State  v.  Myers.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Yan  Wert  County.  Motion  overruled  on  the 
ground  that  a  petition  in  error  cannot  be  prosecuted  by  the  state  to 
reverse  a  Judgment  rendered  in  a  criminal  cause.  The  only  remedy 
in  such  esse  is  by  bill  of  exceptions  under  section  7306.  et  aeq.  Bev. 
BUts. 

110.  Abbott  V.  Wells  et  aL  Motion  to  reinstate  cause  No.  287,  General 
Docket.  Motion  granted.  Judgment  of  affirmance  by  the  district 
court  reversed,  on  the  ground  that  no  final  Judgment  appeared  in 
the  record  of  the  common  pleas.  Diminution  6f  record  suggested, 
and  cause  remanded  to  district  court  for  further  proceedings. 

190.  Dayton  A  Xenia  Turnpike  Co.  v.  Heilmer,  admr.,  etc.  Motion  for 
leave  to  file  a  petition  in  error  to  the  district  Court  of  Greene  County. 
Motion  granted. 

121.  Bothwell  et  al.  v.  Winterstine.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  court  of  Butler  County.  Psssed  for  statement 
of  case  and  plaintiflb'  brief. 

182*  McNally  v.  Jones.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Mahoning  County.    Motion  overruled.  • 

128.  Meiss  V.  Gill.  Motion  for  leave  to  file  a  petition  in  err6r  to  tl|e 
District  Court  of  Pickaway  County.    Motion  granted.  <| « 

124.  Cox  et  al.  v.  Cox  et  al.  Motion  for  leave  to  file  a  petition  fn  jspor 
to  the  District  Court  of  Champaign  Couniy. .  Motion  overruled^ ' 

12ft.  Butaman  v.  Whitbeck.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Cuyahoga  County.    Motion  granted. 
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Ho«.  If  osM  M.  GKAMOsm,  Ok^f  Judg; 
Judgm: 
K.  Vaav.  Hon.  Faavklui  J.  Di«kha« 

Hov.  Omnaim  D.  Mawin.  Ho«.  Jom  MoOactlst. 


rtolunUmM,  Ohio,  April  22, 1884. 

OBITBRAL  DOOKBT. 

No.  288.  Moore  ▼.  Dqdd.    Error  to  the  District  Court  of  Brown  County. 

MoCavlbt,  J.: 

In  an  action  by  M.  against  D.,  a  demurrer  to  the  petition  was  sustained 
for  want  of  a  material  averment  therein,  and  M.  failing  to  amend. 
Judgment  was  given  for  D. 

Tf.  afterward  brought  another  action  against  D.,  upon  the  same  cause  of 
action,  and  in  his  petition  supplied  the  material  averment  wanting 
in  the  petition  in  his  first  action. 

S4Ui  :  That  the  Judgment  in  the  first  action  was  not  a  bar  to  the  cause 
of  action  alleged  in  the  second  one. 

Judgment  reversed. 

286.  Oslvin  McComba  et  al.  v.  John  Stewart.  Error  to  the  Court  of  Com- 
mon Fleas  of  Mahoning  County.    Reserved  in  the  district  cOurt. 

DlOKMAM,  J. : 

Where  a  canal  company,  incorporated  under  the  act  of  January  10, 1827  (25 
Ohio  It,  8),  erected  across  a  river  a  dam  to  the  height  of  fourteen  feet, 
causing  the  water  to  flow  back  upon  the  lands  of  a  proprietor  above 
the  dam  on  the  same  stream  ;  and  where  the  company  owned  in  fee 
simple,  by  purohsHe,  the  land  on  which  the  south  half  of  the  dam 
was  built,  but  none  of  the  land  on  which  the  north  half  was  built ; 
and  where  the  company  conveyed  in  fee  simple  to  certain  mill 
owners  the  land  it  thus  owned,  and  granted  to  ^em  the  privilege  of 
using  the  surplus  waterof  the  dam  not  required  for  canal  purposoa; 
the  right  of  the  company  acquired  bv  appropriation,  to  flow  the  lands 
of  such  proprietor  by  erecting  and  maintaining  a  dam  of  such 
height,  did  not,  by  virtue  of  the  company's  conveyance  and  grant  lo 
the  mill  owners,  survive  and  vest  in  them  aft^r  the  dissolution  of 
the  corporation. 

Judgment  of  the  court  of  common  pleas  affirmed.*    1 

Zlbk  The  First  National  Bank  of  Washingington,  ^{H.,  Ohio  v.  The 
Continental  Life  Insurance  Company  of  Hartford,  Connecticut,  et  al. 
Error  to  the  District  Coart  of  Fayette  County. 

Gkanobr,  C.  J.: 

1.  Although  the  charter  of  a  life  insurance  company,  provided  that  its 
**  capital  stock  and  funds  shall  be  invested  either  in  loans  upon  bonds 
and  mortgages  upon  real  estate  of  double  the  value  of  the  debt  se- 
cured, or  in  loans  upon  or  purchase  of  United  States  stocks  and  bonds, 
bank  stocks,  or  stocks  and  bonds  issued  by  any  of  the  states  of  this 
Union,  or  by  municipal  or  other  corporations,"  a  morigage  to  such 
company,  upon  land  in  Ohio,  made,  acknowledged,  attested,  de- 
livered and  recorded,  as  required  by  the  statutes  of  Ohio,  securing  a 
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promiMOfy  note,  g^yen  in  consideration  of  a  loan  of  its  funds  made  hy 
the  company,  is  valid;  and,  after  condition  broken,  may  be  en- 
forced at  the  suit  of  the  company. 

2.  Section  two  of  the  act  entitled  **An  act  amendatory  of  and  supple- 

mentary to  an  act  entitled  An  act  to  regelate  insurance  buainesa 
in  the  state  of  Ohio,'  passed  April  24, 1873  v70  Ohio  L.  153),  as  amended 
February  20,  1874  (71  Ohio  L.  12),  did  not  prohibit  such  a  loan  by 
such  a  company. 

3.  The  fact  that  the  company  restrictedita  loans  to  its  policy  holders,  and 

that  the  mortgsfi^r  contracted  for  a  policy  in  order  to  obtain  the 
loan,  did  not  affect  the  validity  of  either  note  or  mortgage. 

4.  The  charter  being  silent  as  to  the  rate  of  interest  to  be  charged  by  the 

company  on  its  loans,  a  stipulation  for  a  rate  higher  than  the  maxi- 
mum fixed  by  the  usury  laws  of  this  state;  did  not  invalidate  the 
note.  The  principal  and  interest  thereon,  at  the  legal  rate,  may  be 
collected. 

5.  Bank   of   Chillicothe   v.   Swayne,   8  Ohio,  280,  and  like  oases  dis- 

tinguished. 

Judgment  affirmed. 

MABTDf,  J.,  did  not  s'it  in  this  case. 

1.37.  Ohio  Valley  Ins.  Co.  v.  Kirk  et  al.  Error  to  the  District  Court  of 
Hamilton  county.  Judgment  affirmed.  Granger,  C.  J.,  and  Iffo- 
Cauley,  J.,  dissented.    No  report. 

140.  L.  S.  &  M.  S.  Railway  Co.  v.  Gates,  adinmistrator,  etc  Error  to 
the  District  Court  of  Trumbull  coanty.  Judgment  affirmed.  It  is 
not  doar  that  the  verdict  was  against  the  weight  of  the  evidence.  No 
report. 

176.  MoClow  et  al.  v.  Stamp  et  al.  Error  to  the  District  Court  of  Hamil- 
ton county.    Judgment  affirmed.    No  report. 

252.  Homestead  Building  and  Loan  Association  et  al.  v.  Continental  Life 
Ins.  Co.  Error  to  the  District  Court  pf  Fayette  county.  Judgment 
reversed.  The  claim  of  the  bank  should  be  paid  before  that  of  the 
insurance  company.  Doherty  v.  Stimmel,  40  Ohio  St.,  followed. 
No  report. 

258.  Continental  Life  Ins.  Co.  v.  Kaun.  Error  U^  the  District  Court  oi 
Seneca  county.    Jpdgment  reversed.    No  report. 

261.  Coursel  v.  C.  H.  A  D.  R.  R.  Co.  Error  to  the  District  Court  of  Ham- 
ilton county.    Judgment  affirmed.    No  report. 

316.  Lining  v.  Hemphill.  Error  to  the  District  Court  of  Brown  county. 
Dismissed  for  want  of  preparation. 

323.  The  State  et  al.  v.  RobinKoo.  Error  to  the  District  Court  of  Cler- 
mont county.    Judgment  affirmed.    No  report. 

MOTION  DOCKKT. 

26.  Merchants  National  Bank  of  Cincinnati  v.  Pomeroy  Flour  Co.  et.  al. 
Motion  to  cause  plaintiff  in  error  to  file  a  correctly  printed  i«cord 
ill  cause  No.  219,  General  Docket.    Motion  overruled. 

27.  Duffy  et  al.  Myers  et  el.  Motion  to  compel  plaintiff  in  error  to 
deliver  copies  of  printed  record  in  cause  No.  612,  General  Docket,  to 
defendants  in  error.  Mo(ion  granted,  copies  to  be  delivered  by  June 
16,  1884. 
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Kaltiplioity  •tWLU—SliaUe auOMie  Iwoolomg  F^$deral  QMStUon—Siaitf 
Bower  of  Taxaiixm-^Duit  ProeeM  of  £at9.— Bqaity  baa  jorfadielloii  to  en- 
join the  oo11ectif>n  of  a  tax  levied  tinder  an  invalid  law,  when  neccMaiy 
to  prevent  a  maltiplloity  of  snita.  In  oonatming  or  determining  the 
validity  of  a  state  statute  involving  a  federal  qaeation,  the  national 
oonrts  are  not  bound  by  thtf  decision  of  the  state  court.  The  state  has 
power,  so  long  as  it  does  not  trench  upon  the  constitution  of  the  United 
States,  to  -tax  all  persons,  property  or  business  within  its  Jurisdiction  or 
reach ;  and  whether  any  person,  property,  or  business  is  so  within  its 
jurisdiction  is  not  a  federal  question,  and  must  be  determined  by  the 
stale  for  itself.  «The  enforcement  by  the  state  of  a  tax  levied  under  a 
void  law  is  a  deprivation  of  property  without  due  process  of  law,  oon- 
trary  to  section  one  of  the  fourteenth  amendment  to  the  oonntitution  of 
the  United  States.  Dundee  MoHgage^  Tmet  InveHmeiU  Oo.  v.  Sehool-DUiL 
No.  1,  MultmonuMk  Ob.  U.  8.  C.  d.  D.  of  Oregon,  Biaroh  6,  1884.  19  Fed. 
Bep.  858. 


Praoties  — /SSsrvue  of  Proeeae  on  Attorney— Suit  for  If^funeHon,— In  a 
suit  to  enjoin  the  pn>secuiion  of  an  action  at  law  if  the  defendant  can- 
not be  found  in  the  district,  process  nrny.  be  served  upon  his  attorneys 
in  the  legal  action.  BarUeU  v.  Hie  Imperial  Majehty  tkeSuUan  of  Turkey 
and  othere.  U.  S.  C.  C.  a  D.  N.  Y.    19  Fed.  Rep.  846. 


Bemovsl  of  Qek'vutem^Repleading^RemnwU  Acte  Oonetrued-^Bjpiet  of 
the  Bemooed  Pteadinge^Act  of  Murfh  8,  ISJi-^PUrtial  Ac^Ma/.— Where  a 
suit  at  common  law  ha^b^en  removed  from  a  state  court  in  which  it  has 
been  conducted  under  the  formx  of  procedure  t)elongiBg  to  a  i*<mrt  of 
equity,  ihe  constitution  and  laws,  of  the  United  States  require  that  there 
mu!9t  be  a  reple  iding  ti  conform  to  the  practice  of  the  federal  court  aa  a 
court  of  law.  This  repleadiniir  may. ri>quiremo<^  than  one  siiii,  and  on 
both  sides  of  tlie  doclcet,  but  this  is  unavoidable  in  a  jurisdii-tinn  keep- 
ing lip  an  perHisteiitly  as  the  fednral  laws  do,  the  distinction  lietwisen  law 
anil  equity ;  and  the  force  and  etfjct  of  the  pntceedingn  in  the  state  court 
are  preserved  by  moulding  them  to  stilt  the  reqairon^nts  of  the  case  in 
the  process  of  distribution  between  the  two  jurisdictions.  It  Is  only  by 
this  coiistroction  of  tlie  removal  acts  that  the  distinctions  betw<  en  law 
and  equity  Jurisdiction  can  be  observed  in  practice,  and  that  uniformity 
secured  which  It  is  plainly  their  intention  to  enforce.  There  cannot  be 
one  practice  for  causes  removed  from  the  state  oourts  and  snother  for 
suits  nritfinally  commenced  in  the  federal  court.  The  last  clause  of  seo- 
tlon  6:i9,  Revised  SUtutes,  Ulcen  from  the  act  of  July  27,  1886,  enacting 
that  '*  tlie  copies  of  the  pleadings  shall  have  the  same  force  and  elTeot  im 
everffreepeet  andfor  every  purpose  as  the  original  pleadings  would  have 
had  by  tlie  laws  and  practice  of  such  state  if  the  cause  had  remained  fn 
the  state  court,"  has  been  repealed  by  the  act  of  March  ^,  1875.  WkUtet^ 
ion  Mtmnfg  Cb.  v.  MentpMe  ^  Okio  Miver  liteket  Ob.  U.  S.  C.  C.  W.  D.  of 
Ten.,  Nov.  26, 188&    19  Fed.  Rep.  278. 
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Voxi.  y.  OoLUioiUB,  O.,  Mat  8,  1884.  No.  IS. 


CURRENT  TOPICS. 

A  OITXL  OODV  70S  VBW  TOBK. 

The  adoption  of  the  New  York  Civil  Code  would  appear  to 
be  one  of  the  possibiiitiee  of  the  near  future.  The  code  has- 
twioe  passed  both  houses  of  the  legislature,  and  only  failed  of 
final  passage  then  by  reason  of  the  veto  of  the  governor.  It 
is  claimed  that  the  objections  upon  which  thereto  was  based 
have  been  removed  and  that  the  only  opposition  to  it  now  has 
emanated  from  a  few  members  of  the  New  York  Bar  Associa- 
tion. In  the  latest  pamphlet  by  the  code  men  in  the  course 
of  an  answer  to  Prof.  D wight's  objections  they  say : 

"  The  learned  Professor  has  amused  us  (^n  former  odcasions- 
without  much  instruction;  he  has  amused  and  instructed  us 
on  this,  for  he  has  given 'us,  perhaps  unconsciously,  one  of  the- 
best  definitions  of  the  common  law,  or  rather  oi^e  of  the  best 
explanations  of  the  way  in  which  it  is  made.  He  calls  it 
"  the  system  of  generating  law  in  the  state."  That  is  it  ex- 
actly. And  so  we  dislike  it.  We  dislike  that  process  of  gen* 
oration.  We  dislike  the  progeny:  We  dislike  the  latter  all 
the  more  because  begotten,  we  beg  pardon,  generated  by  not 
only  our  own  seventy  judges  but  all  the  judges  of  the  mother 
country  and  our  own:  of  thirty-eiglit  states,  eight  territories, 
a  federal  union  with  its  judicial  staff,  three  kingdoms,  and 
ever  so  many  provinces.    The  parentage  is  too  large  I" 
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aooording  to  the  authorities,  and  especially  according  to  the 
case  of  Dundcnald  v.  Maderman^  the  defendant  is  responsible, 
innocent  though  he  is  of  any  wrong,  perfectly  innocent  of 
any  intention  to  do  wrong,  and  in  fact  actually  ignorant  of 
the  particular  acts  in  respect  of  which  Parker  has  been  al- 
lowed to  bind  his  firm,  and  certainly  of  the  wrongful  acts  in 
respect  of  which  Parker  has  behaved  so  abominably  ill." 


navB  nr  KABBiaeK  conBAor— pbmvavot  bdobs  xasBZASB. 

In  8laU8  V.  Slaieai  Ct.  Ch.  N.  J.  10  Stew.,  17  Rep.  635,  two 
and  a  half  months  after  the  marriage  defendant  gave  birth  to 
a  tujily  developed  child.  The  plaintiff  says  that  he  "  was  in- 
duced by  the  enticements  and  allurements  "  of.  defendant  "to 
have  sexual  intercourse  with  her,  and  that  afterwards  (about 
two  months)  she  represented  to  him  that  she  was  about  two 
months  advanced  in  pregnancy,  and  that  her  ofispring  would 
be  his;"  and  that  a  physician,  whose  name  she  gave,  assared 
her  that  the  period  of  gestation  had  been  running  about  two 
months.  He  trusted  these  representations  and  married  the 
defendant  at  once. 

Bird,  V.  C,  in  delivering  the  opinion  of  the  court,  said :  "  Is 
he' entitled  to  the  aid  of  a  court  of  conscience?  Can  a  man 
who  has  been  guilty  of  one  of  the  grossest  acts  of  immorality 
expect  any  court  to  undo  the  toils  which  envelop  him  because 
of  such  immorality  ?  Would  any  court,  after  listening  to  his 
confession,  be  justified  in  dissolving  his  fetters  ?  I  think  not. 
He  transgressed;  and  this  transgression  blinded  him ;  other- 
wise, too,  he  would  hftve  been  free  from  importunities  to 
marry,  and  from  all  false  statements  as  to  his  liability.  Then 
why  should  he  have  been  deceived  by  her  entreaties  or  repre- 
sentations? He  knew  of  her  dishonor ;  he  knew  as  well  that 
she  would  deceive.  He  had  participated  with  her  in  crime ; 
why,  then,  should  he  be  surprised  by  her  falsehoods  ?  She 
advertised  her  infidelity  as  well  as  her  unchastity.  But  the 
avenue  for  full  information  was  before  him.  The  defendant 
herself  opened  the  door.  She  told  him  she  had  consulted  a 
physician.  Why  did'  not  he  do  the  same?  An  examination 
by  an  expert  should  have  revealed  the  true  condition  of  the 
foetus.    The  master  reports  neither  for  nor  against  the  peti- 
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tioner,  but  encourages  the  favorable  action  of  the  court  be- 
•cause  of  the  youth  and  good  standing  of  the  complainant.  He 
was  of  the  a^e  of  twenty  -years ;  certainly  not  too  young  to 
know  that  he  both  yiolatedtbe  law  of  his  country  and  sinned 
ligainst  the  honor  and  integrity  of  the  family  which  he  now 
holds  up  as  a  shield.  Grood  standing  is  a  tower  of  strength  to 
the  innocent;  but  the  confessedly  guilty  are  on  the  same 
level  as  any  other  wrong-doer.  There  is  no  countenance  in 
law  for  the  prayer  of  the  complainant.  It  is  expressly  repu- 
-diated  in  Cfarrii  v.  Carrie,  9  C.  E.  Green,  616." 


REPOHTED    CASES. 


aojnn  ooxmssionmB  Aomre  nr  eooD  faith  hot  uabu. 

{Ohio  Supreme  Ckmrt  OommieeUm.    Deo.  12,  1888.) 

Thomas  st  al.  v.  Wilton  bt  al. 
County  oommiflslonerB,  who  aot  in  their  offldal  capacity  In  gooii  faith 
and  in  the  honest  discharge  of  official  duty,  cannot  be  held  to  person- 
ally k-espond  in  damages, 

Rbsbbysd  in  the  District  Court  of  Pickaway  County. 

The  plaintiffs  in  error,  who  were  defendants  in  the  court  of 
<x>mmon  pleas,  at  the  time  of  the  doing  of  the  things  com- 
plained of,  were  the  duly  elected  and  acting  commissioners  of 
Pickaway  county.  In  1873  the  commissioners  of  that  county 
accepted,  in  accordance  with  law,  and  undertook  to  keep  in 
repair,  the  road  and  bridges  in  the  county,  before  that  time 
belonging  to  the  Circleville  and  Washington  Turnpike  Com- 
pany, and  they  became  a  public  highway.  In  1877  the  com- 
missioners decided  to  rebuild  abridge  which  had  stood  on  this 
road  and  across  Deer  creek  for  a  period  of  thirty  or  more  years. 
There  was  a  necessity  for  a  new  bridge,  and  all  steps  toward 
taking  down  the  old  bridge  and  in  the  letting  of  contracts  for 
the  new  one,  were  taken  by  the  commissioners  in  conformity 
to  the  statute. 

The  defendants  in  error  were  the  owners  of  a  flouring  mill 
on  Deer  creek,  near  the  old  bridge.  The  mill  dam  was  con- 
iitructed  in  connection  with  the  piers  of  the  bridge.    In  the 


4n  0)sM  Law  Journal. 


removal  of  the  abutments  and  piers  of  the  bridge,  breachei^ 
#<Bre  made  in  the  mill  dam,  through  which  the  water  of  the 
creek  escaped,  and  it  is  claimed  that  the  commissioners 
Wrongfully  and  unreasonably  delayed  the  construction  of  the 
new  abutments,  piers  and  bridges  for  eight  months,  and  dur- 
ing all  that  time  the  plaintifb  below  were  unable  to  rebuild 
their  dam,  the  mill  remained  idle,  and  they  lost  the  use  and 
profits  thereof. 

On  the  fifteenth  day  of  May,  1877,  the  commissioners  en- 
tered into  a  contract  with  one  Padgett  to  rebuild  this  bridge, 
and  he  agreed  to  have  the  same  completed  by  August  15, 1877. 
Padgett  gave  bond  to  secure  the  performance  of  his  contract. 
The  contractor  having  delayed  his  work,  the  commissioners,, 
on  July  2, 1877,  ordered  the  couAty  auditor  to  notify  him  to 
proceed  with  his  work.  This  was  done.  On  September  18, 
1877,  the  contractor  having  failed  to  complete  his  work,  the 
ietuditbr,  by  direction  of  the  commissioners,  notified  his  bonds- 
men of  that  fact.  On  October  23,  the  contractor  and  his 
bondsmen  failing  to  do  anything,  the  commissioners 
directed  the  auditor  to  proceed  forthwith  to  advertise  for  pro- 
posals for  the  completion  of  the  unfinished  portions  of  the  ma- 
sonry. November  17, 1877,  the  new  contract  was  awarded  to 
Henson  &  Wiley,  who  speedily  completed  the  work. 

The  judgment  rendered  against  the  plaintiffs  in  error  in 
in  the  court  of  common  pleas  was  against  them  as  indi- 
viduals. 

Smith  ik  Morris  and  Harrison^  Olds  &  Marshy  for  plaintifBs  in 
error. 

Chas.  J.  Delaplane  and  Page  &  Abrenaihy^  for  defendants  in 
error. 

Nash,  J.  We  have  examined  the  evidence  in  relation  to 
what  the  plaintiffs  in  error  did,  in  rebuilding  the  bridge 
across  Deer  creek,  and  the  statute  defining  their  duties  in  such 
cases.  We  conclude  that  in  all  they  did  they  acted  in  their 
official  capacity,  in  good  faith,  and  in  the  honest  discharge  of 
official  duty.  The  judgment  which  held  them  to  personally 
re8}X>nd  in  damages  was  erroneous.  Gergory  v.  SttuiU,  el  oL, 
99  O.  .8.  — ;  StewaH  v.  Southard,  17  Ohio  402 ;  Ramsei/  v.  RiUyr 
13  Ohio  167. 

[To  appear  in  40  Ohio  St.]  Judgment  reversed. 
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SlOMnrOB— IVJITBT  BT  OBB  B.  B.  00.   TO  TOLUBTBBB  BVOAOBD 
OBOTHBBB.  B. 

(Ohio  aupreme  OouH  (XmmiMUm.    April  15,  1884. 

R.  R.  Co.  V.  Gallaohbb. 

Where  an  employe  of  a  railroad  company,  rightfolly  engaged  in  the 
repair  of  a  flight  car  belonging  to  his  employer,  calle  upon  his  eon, 
a  minor  under  eleven  years  of  age,  to  render  him  necessary  tempo- 
rary aaslstsnoe  in  the  work,  and  the  son  while  so  assisting,  with- 
out any  negligence  on  his  part  or  on  the  part  of  his  father,  is  injured 
through  the  negligence  of  the  agents  and  servants  of  another  rail- 
road company,  in  backing  a  train  of  cars  upon  a  side  track  where 
the  car  is  being  repaired,  the  latter  company  is  liable  in  an  action 
by  the  son,  for  damages  for  the  injury  by  him  so  received. 
Erbob  to  the  District  Court  of  Richland  County. 
The  original  action  was  brought  in  the  Court  of  Common 
Pleas  of  Richland  County,  by  the  defendant  in  error,  Charles 
Gallagher,  an  infant,  by  his  father  Daniel  Gallagher,  as  his 
next  friend,  against  the  plaintiff  in  error,  the  Pennsylvania 
Company,  to  recover  for  injuries  alleged  to  have  been  received 
by  him,  through  the  negligence  of  that  company,  while  he 
was  assisting  his  father  in  repairing  a  freight  car. 

On  the  twenty-fourth  of  June,  1879,  the  Pennsylvania  com- 
pany operated  as  lessee  the  line  of  railroad  known  as  the 
Pittsburgh,  Fort  Wayne  &  Chicago  Railway,  and  which  at 
Mans6eld,  Ohio,  crosses  the  Baltimore  &  Ohio  Railroad.  The 
B.  &  6.  Railroad  Co.  had  five  different  tracks,  running  nearly 
parallel  with  Main  Street  in  that  city.  One  of  these  tracks 
was  known  as  the  "  transfer  track,"  which,  by  means  of  a 
switch  at  the  north  end,  was  connected  with  the  main  track 
of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railway.  At  the 
south  end  of  this  transfer  track,  it  was  connected  with  the 
main  track  of  the  B.  &  O.  Railroad.  It  was  the  only  means 
of  transferring  cars  from  one  of  these  railroads  to  the  other. 
Daniel  Gallagher,  at  the  time  his  son  was  injured,  was  in 
the  employment  of  the  B.  <fc  O.  Railroad  Company,  as  car 
inspector  and  repairer.  He  had  a  shop  near  this  transfer 
track  and  in  the  vicinity  of  the  place  where  his  son  was 
injured.  It  was  a  part  of  the  duty  of  Daniel  Gallagher  to 
inspect  the  cars  coming  into  the  yard  of  the  B.  &  O.  Railroad 
Company,  and  repair  such  as  required  repairs.  His  residence 
was  about  a  mile  from  the  shop ;  and  on  the-  twenty-fourth 
of  June,  1879,  Charles  Gallagher,  his  son,  then  a  boy  under 
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eleven  years  of  age,  as  bad  been  his  custom,  carried  his 
father's  dinner  to  the  shop. 

There  was  standing  on  this  transfer  track,  a  car  loaded  with 
coal,  that  had  come  over  the  B.  A  O.  Railroad  from  Newark, 
and  was  waiting  to  be  transferred  to  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Railway.  It  needed  repairs.  It  was  in 
some  manner  broken  underneath  the  car,  where  the  draw  bar 
is  fastened.  Daniel  Gallagher  did  not  know  how  soon  the 
car  would  have  to  be  transferred,  and  it  was  his  duty  to  repair 
it  before  it  left  the  transfer  track.  The  north  end  of  this 
track  curves  towards  the  (west.  North  of  this  broken  car,  on 
the  same,  transfer  track,  and  between  it  and  the  Pennsylvania 
Company's  track,  were  standing  eight  or  t^n  freight  cars,  com- 
pletely hiding  the  view  of  the  north  end  of  this  track,  from 
Daniel  Gallagher  and  his  son.  The  father,  for  the  purpose  of 
repairing  the  car,  shoveled  away  the  coal  from  over  the  bolts, 
got  under  the  car  with  Lis  son,  found  a  strap  iron  bent  down, 
put  bis  jack  under  it  and  was  raising  it,  and  requested  his 
son  to  assist  him  by  holding  a  piece  of  wood  under  it,  while 
the  father  forced  it  up  against  the  iron.  The  father  and  son 
were  both  under  the  end  of  this  car,  engaged  in  the  perform- 
ance of  this  work,  when  a  through  freight  train  belonging 
to  the  t^ennsylvania  Company,  without  signal  of  any  kind,  by 
bell  or  whistle,  backed  and  threw  on  to  the  traitsfer  trfick  six 
or  eight  cars  with  such  force,  as  to  strike  with  great  force  and 
violcmce  against  the  freight  cars  that  were  so  standing  \|pon 
said  track,  and  against  the  freight  car  that  was  so  being 
repaired,  and  thereby  caused  the  injury  complained  of  by  the 
defendant  in  error. 

It  was  claimed  by  the  plaintiff  on  the  trial  |in  the  court 
below,  that  the  defendant  was  negligent  in  not  giving  any 
signals  of  the  intended  use  of  the  track  on  the  occasion  of  the 
injury }  and  also,  that  on  that  occasion,  the  transfer  track 
was  being  used  in  an  improper  manner  by  the  Pennsylvania 
Company. 

At  the  close  of  all  the  testimony  offered  by  either  party,  in 
support  of  the  issues  joined  in  the  cause,  the  defendant  among 
other  requests,  asked  the  court  to  charge  the  jury  as  follows: 

**  Fourth — Even  although  the  defendant  varied  from  the 
usual  manner  of  using  this  track  in  question,  yet  if  the  plain- 


Ohio  Law  Journal.  475 

tiff  was  there  not  as  an  employe  of  the  B.  &  O.  Co.,  he  can- 
not complain  of  the  negligence  unless  you  find  that  the 
defendant's  agents  knew  that  he  was  there,  -  and  wilfullj 
injured  him. 

"  Fifth— The  mere  fact  that  his  father  took  the  plaintiff 
with  him,  would  not  invest  him  with  the  capacity  of  an 
employe  of  the  B.  &  O.  company." 

The  fourth  and  fifth  charges  the  court  gave  to  the  jury,  and 
added  the  following  qualification  to  said  fourth  request: 
**  Grentlemen,  if  the  plaintiff  at  the  time  he  received  the  injury 
was  wrongfully  upon  the  track,  then  act  upon  this  as  the  law;;  " 
to  which  qualification  the  defendant,  by  couno^l,  excepted." 

And  to  said  fifth  request  the  court  added  the  following 
qualification  :  '*  This,  gentlemen,  is  correct.  But  if  you  find 
that  the  defendant  and  the  B.  &  0.  Company  were  each  rigfU- 
fuily  in  the  joint  use  and  occupatiori  of  this  transfer  track,  and 
the  father  of  this  plaintiff  then  in  the  employment  of  the 
B.  &  O.  Company  duly  aiU?umud,  wan  engaged  in  repairing  a 
car  upon  this  track,  that  the  plaintiff  brought  to  him  his 
dinner,  and  that  while  engaged  in  repairing  sisiid  car  shortly 
thereafter,  the  father  requested  plaintiff  to  render  him  neces- 
sary temporary  assistance,  to  enable  him,  the  father,  to  per- 
form said  work  of  repairing  said  car,  I  will  submit  to  you  the 
question  as  to  whether  the  father,  under  the  facts  of  this  case, 
was  authorized  to  thus  employ  his  son  for  the  B.  A  0.  Com- 
pany, to  assist  him  thus  in  the  manner  shown  by  the  evi- 
dence. If  he  was  thus  authorized  to  employ  the  plaintiff, 
then  the  plaintiff  was  rightfully  upon  the  track;"  to  all  of 
which  qualification  the  defendant  Ky  counsel  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  Judgment 
was  entered  accordingly.  A  bill  of  exceptions  was  taken 
embodying  all  the  testimony,  and  on  error,  the  district  court 
affirmed  the  judgment  of  the  common  pleas;  to  reverse  which 
judgment  of  affirmance,  a  petition  in  error  is  filed  in  this 
court. 

Rush  Tagaari,  for  plaintiff  in  error. 

Jenner  &  Tracy;  for  defendant  in  error. 

DiCKMAN,  J.  It  was  the  province  of  the  jury  to  inquire 
whether  the  transfer  track  was  used  in  an  improper  manner  by 
the  Pennsylvania  Company,  at  the  time  Charles  Gallagher 


476  Obi»  Law  Jqubhal. 

was  injured;  and  whether  the  company,  through  its  agents 
and  servants,  negligently,  and  without  giving  the  usual  or 
any  signal  or  notice  to  him  or  to  his  father,  moved  the 
cars  upon  the  transfer  track,  and  thus  inflicted  the  injury 
received.  Upon  a  careful  examination  of  all  the  testimony 
disclosed  by  the  record,  we  are  not  satisfied,  that  the  verdict 
of  the  jury  was  so  clearly  against  the  weight  of  thb  evidence, 
as  to  require  that  it  should  be  set  aside  and  the  judgment 
reversed,  unless  the  scm  was  assisting  his  father  under  such 
circumstances,  or  the  son's  conduct  at  the  time  was  such,  that 
ordinary  care  and  prudence  to  prevent  the  injury  could  not 
be  exacted  of  the  company.     Landia  v.  Kdh/y  27  Ohio  St.  667. 

It  IS  not  necessary  to  inquire,  whether  the  son,  notwith- 
standing  his  immature  years,  would  be  responsible  for  a  fail- 
ure to  use  tjie  ordinary  degree  of  care,  as  it  is  not  claimed 
that  there  was  any  negligence  on  his  part  or  on  the  part  of 
his  father — if  the  father's  negligence  could  be  imputed  to 
him.  But  it  is  contended  that  the  same  relations  did  not 
exist  between  the  Pennsylvania  Company  and  the  son  which 
existed  between  that  company  and  the  father ;  that  the  same 
measure  of  duty  was  uot  owing  by  that  company  to  the  son 
which  was  owing  to  the  father.  Daniel  Gallagher,  it  is  said, 
was  an  employe  of  the  Baltimore  A  Ohio  Ralroad  Company, 
and  was  rightfully  engaged  in  the  line  of  his  duty,  while 
his  son  was  not  such  an  employe;  that  the  father  had  no 
authority  from  his  employer  to  call  upon  his  son  to  assist 
him ;  and  that  the  son  rendered  the  required  assistance  at 
his  peril,  notwithstanding  the  Pennsylvania  Company  might 
fail  to  use  ordinary  care  and  prudence. 

As  appears  by  the  evidence,  Daniel  Gallagher  was  the  car 
iub^^ector,  and  in  that  capacity  the  duty  devolved  upon  him 
to  attend  to  the  repairing  of  cars.  His  employer  must  be 
regarded  as  having  invested  him  with  all  the  necessary  pow- 
ers incident  to  his  employment.  If  A.  employs  B.  to  operate 
his  factory,  giving  to  him  the  entire  charge  over  the  same, 
from  the  nature  of  the  employment  B.  is  vested  with  power 
to  do  such  acts  as  may  be  necessary  for  the  conduct  of  the 
business  in  which  he  is  employed,  in  its  ordinary  and  usual 
manner;  as,  if  machinery  should  break,  to  get  it  repaired, 
and  generall}'  to  do  any  acts  essential  to  the  discharge  of  bis 
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duties  and  the  proeecution  of  the  buBmess  usually  intrusted 
to  persons  in  his  position.  Wood's  Law  of  Master  and  Ser- 
vant, SOO. 

In  the  business  of  repairing  the  broken  car,  Daniel  Galla- 
gher was  authorized  to  bring  to  his  aid  any  instrument  or 
agency  necessary  to  the  proper  performance  of  his  work.  He 
availed  himself  of  the  necessary  temporary  assistance  of  his  son 
as  he  used  other  instrumentalities  under  his  control.  He  did 
not  delegate  to  another,  a  charge  committed  to  himself  per- 
sonally because  of  his  acknowledged  skill  and  fitness,  but 
directed  his  son  to  render  assistance  which  was  merely  me- 
chanical, and  under  the  supervising  guidance  and  control  of 
the  father's  mind  and  will.  Presumptively,  Daniel  Galla- 
gher did  not  exceed  his  powers  in  calling  upon  his  son  for 
temporary  assistance;  and  though  a  contingency  might  have 
been  possible,  in  which  the  Baltimore  and  Ohio  Railroad  Com- 
pany might  have  raised  a  question  as  to  the  son's  right  to 
recover  of  it,  in  an  action  for  injuries  received  through  his 
father's  carelessness,  such  possible  contingency  would  not 
excuse  a  want  of  due  care  on  the  part  of  the  Pennsylvania 
Company.  Charles  Gallagher  was  not  a  trespasser,  nor 
wrongfully  on  the  premises  where  he  was  injured.  And  we 
cannot  reach  the  conclusion,  that  he  bore  such  a  relation  to 
the  Baltimore  &  Ohio  Railroad  Company,  that  while  rend^- 
ing  needed  assistance  to  that  company,  in  compliance  with 
the  directions  of  its  agent  with  such  implied  authority,  he 
was  placed  beyond  the  pale  of  protection  against  the  careless-, 
uess  of  the  plaintiff  in  error. 

In  another  aspect  of  this  case,  it  would  seem  that  if  the 
Pennsylvania  Company  could  have  recovered  of  the  Balti- 
more &  Ohio  Railroad  Company,  for  any  injury  received  by  it 
at  the  hands  of  Charles  Gallagher  while  under  his  father's 
direction  and  control,  the  son  was  not  such  a  stranger  to  the 
service  of  th^  Baltimore  &  Ohio  Railroad  Company  as  to  debar 
him  from  all  remedy  for  injuries  suffered  by  him  through  the 
negligence  of  the  agents  and  servants  of  the  Pennsylvania 
Company.  That  the  Pennsylvania  Company  would  have  such 
right  of  action,  is  the  doctrine  of  well  adjudged  cases. 

Simons  v.  Monier  29  Barb.  419,  was  acase  in  which  the  de- 
fendant owned  a  farm,  his  servant  residing  on  it.     In  the 
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course  of  fanning  the  servant  cut  a  quantity  of  brush  and 
piled  it  in  heaps  adjacent  to  the  plaintiff's  land.  He  then 
sent  his  son,  an  infani,  to  set  fire  to  it,  and  the  fire  extended 
to  the  plaintiff's  land  destroying  a.  quantity  of  timber 
thereon.  It  was  held  that  the  act  of  the  son  was  the  act  of 
the  father — the  defendant's  servant — ^he  being  under  his  con- 
trol ;  and  that  th^  defendant  was  liable.  Although  the  act 
was  done  by  the  hand  of  the  son,  the  haiid  was  directed, 
guided  and  controlled  by  the  mind  and  will  of  the  father.  See 
also,  AWwrf.  v.  Wolfey  22  New  York  355 ;  BwAh  v.  MitlUr  7  Carr. 
&  Payne  66. 

In  the  view  which  we  take  of  this  case,  the  defendant  was 
not  prejudiced  by  the  qualifications  added  by  the  court  to  the 
fourth  and  fifth  requests  given  in  charge  to  the  jury.  We 
are  therefore  of  opinion  that  the  judgment  of  the  district 
court  should  be  affirmed. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 
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EATB  07  IHTUUBT. 

(Ohio  Supreme  Cdurt  Oommission,    April  22, 1S84.) 

First  National  Bank  v.  Life  Insurance  Co. 

1.  Although  the  charter  of  a  life  insuranoe  company,  provided  that  ita 

**  capital  stock  and  funds  shaU  be  invested  either  in  loans  upon  bonde 
and  mortgages  upon  real  estate  of  double  the  value  of  the  debt  se- 
cured, or  in  loans  upon  or  purchase  of  United  States  stocks  and  bondSy 
bank  stocks,  or  tstocks  and  bonds  issued  by  any  of  the  states  of  this 
Union,  or  by  municipal  or  other  corporations,'*  a  mortgage  to  anch 
company,  upon  land  in  Ohio,  made,  acknowledged,  attested,  de- 
Uvered  and  recorded,  as  required  by  the  statutes  of  Ohio,  seonriog  a 
promiesary  notCy  given  in  consideration  of  a  loan  of  its  funds  made  by 
the  company,  is  valid;  bnd,  after  condition  broken,  may  be  en- 
forced at  the  suit  of  the  company. 

2.  Section  two  of  the  act  entitled  ^'An  act  amendatory  of  and  supple- 

mentary to  en  act  entitled  *  An  act  to  regelate  insurance  buainesa 
in  the  state  of  Ohio,'  passed  April  24, 1873  ^70  Ohio  L.  153),  as  amended 
February  20,  1874,"  (71  Ohio  L.  12),  did  not  prohibit  such  a  loan  by 
such  a  company. 

8.  The  fact  that  the  company  restricted  its  loans  to  its  policy  holders,  and 
that  the  mortgagor  contracted  for  a  policy  in  order  to  obtain  the 
loan,  did  not  affect  the  validity  of  either  note  or  mortgage. 

4.  The  charter  being  silent  as  to  the  rate  of  interest  to  be  charged  by  th» 
oempany  on  its  loans,  a  stipulation  for  a  rate  higher  than  the  mazi- 
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mam  fixed  by  the  usary  laws  of  thU  state,  did  not  invalidate   the 
note.    The  principai  and  interest  thereon,  at  the  legal  rate,  may  be 
collected. 
5.  Bank  of  ChiUicothe  ▼.   Swajrne,   8  Ohio,  280,  and  like  cases  dis- 
tinguished. 

Ebbob  to  the  District  Court  of  Fayette  County. 

The  Continental  Life  Insurance  Company  of  Hartford)  Con- 
necticut, incorporated  under  a  special  charter  by  the  legisla- 
ture of  that  state,  and  holding  a  certificate  of  authority  from 
the  Ohio  sunerintendent  of  insurance,  was  doing  business  in 
Ohio  in  1874.  The  charter  named  the  company,  and  in  the 
first  section  provided,  *'  and  by  that  name  shall  be,  and  hereby 
are  empowered  to  purchase,  have,  hold,  possess,  and  enjoy,  to 
themselves  and  their  successors,  lands,  tenements,  heredita- 
ments, goods,  chattels,  and  effects  of  every  kind,  and  the  same 
to  grant,  alien,  sell,  invest,  and  dispose  of,  to  sue  and  be  sued, 
plead  and  be  impleaded  in  all  courts  of  justice,  to  have  and 
use  a  common  seal,"  etc.  Section  twelve  of  the  charter  pro- 
vided thus :  "  The  capital  stock  and  other  funds  of  said  cor- 
poration shall  be  invested,  either  in  loans  upon  bonds  and 
mortgages  upon  real  estate  of  double  the  value  of  the  debt 
secured  thereon,  or  in  loans  upon  or  purchase  of  United  States 
stocks  and  bonds,  bank  stock  or  stocks  and  bonds  issued  by 
any  of  the  states  of  this  Union,  or  by  municipal  or  other  cor- 
porations, and  the  same  ma}*  be  called  in  and  re-invested 
under  the  provisions  of  this  act."  A  rule  of  the  company 
provided  that  loans  from  their  capital  and  funds  should  be 
made  to  policy  holders  only. 

Samuel  C.  Roberts,  of  Fayette  county,  Ohio,  desiring  a  loan, 
applied  for  and  obtained  a  policy  of  insurance  in  said  company 
on  his  own  life  to  the  amount  of  $10,000,  paying  the  usual 
premium  therefor.  He  then  borrowed  from  the  company 
$10,000,  for  which  he  gave  his  promissory  note  dated  January 
1,  1875,  for  $10,000,  payable  to  the  order  of  said  company  at 
its  office  in  Hartford,  Connecticut,  five  years  after  date,  with 
interest  thereon  at  eight  per  cent,  per  annum,  payable  semi- 
annually. To  secure  this  note  he  duly  executed  and  delivered 
to  the  company  a  mortgage  upon  bis  real  estate  in  Fayette 
county,  Ohio,  conditioned  in.  the  usual  form.  This  was  duly 
entered  for  record  on  the  seventh  day  of  January,  1876,  at 
three  o?clock  p.  m.,   and  duly  recorded.     At  the  time  of 
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the  delivery  of  said  note  and  mortgage,  he  also  made  and 
deliver*^  ten  other  promissory  notes  for  $100  each,  payable 
at  intervals  of  six  months;  each  one  hundred  dollar  note 
falling  due  at  the  same  time  with  an  installment  of  interest 
on  the  $10,000  note.  These  notes  were,  however,  made  paya- 
ble to  the  order  of  the  person  who  acted  as  agent  of  the 
insurance  company.  They  were  nominally  given  as  said 
person^s  commission  for  procuring  ^he  loan  for  Roberts,  but 
were  actually  intended  to  enable  the  company  to  realize  ten 
per  cent,  on  the  loan. 

In  November,  A.  D.  1876,  said  Roberts  borrowed  $19,794.18 
from  the  First  National  Bank  of  Washington  C.  H.,  Ohio, 
and  gave  to  the  bank  his  three  notes,  each  for  one-third  of 
that  sum,  secured  by  a  mortgage  upon  the  land  covered  by 
the  mortgage  to  the  insurance  company.  The  mortgage  to 
the  bank  was  duly  entered  for  record  on  November  29,  1876. 

At  November  term,  1879,  of  Payette  Common  Pleas,  in  a 
proper  action  for  foreclosure,  said  court,  having  confirmed  a 
sale  of  the  mortgaged  premises,  made  a  decree,  holding  that 
the  mortgage  to  the  insurance  company  was  a  lien  prior  to 
that  of  the  bank,  and  ordering  that  the  principal,  and  the 
legal  interest  due  thereon,  should  be  paid  before  any  pay- 
ment should  be  made  to  the  bank.  By  proper  pleadings  the 
facts  as  hereinafter  stated  were  in  issue.    The  bank  contended: 

That  the  mortgage  and  note  were  void : 

1.  Because  the  charter  authorized  only  loans  upon  Jxmd  and 
mortgage ; 

2.  Because  illegal  interest  was  stipulated  for; 

3.  Because  the  Ohio  Statute  (71  0.  L.,  p.  12),  provided  that 
*'  No  company  or  corporation  organized  under  the  laws  of  any 
other  state,  or  of  the  United  States,  or  of  any  foreign  govern- 
ment, doing  a  banking,  or  any  other  kind  of  business,  in  con- 
nection with  insurance  shall  do  business  in  this  state.'' 

Upon  appeal  the  district  court  made  substantially  the  same 
decree  as  the  common  pleas  had  rendered.  A  motion  for  a 
new  trial  was  overruled ;  a  bill  of  exceptions  containing  all 
the  evidence  was  made  part  of  the  record,  and  a  petition  in 
error  filed  in  this  court  by  the  bank. 

M.  J,  Williams  for  plaintiff  in  errors 

Sayler  &  SayUr  and  Maynard  &  Hadity  for  defendant  in  eivor. 
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Granger,  C.  J.  Tbe  first  section  of  its  «harter  granted  to 
the  insurance  company  power  to  possess  and  invest  effects  of 
4iny  kind,  and  to  sue  and  be  sued  in  all  courts  of  justice.  This 
grant  of  power  clothed  the  company  with  capacity  to  make  the 
loan  and  take  tbe  mortgage  and  note  from  Roberts.  Did  sec- 
tion twelve  take  away  this  capacity?  The  object  of  that  sec- 
tion is  plain.  The  safety  of  policy  holders  required  safe  in- 
vestments by  the  company.  This  section  was  intended  pri- 
marily for  the  protection  of  policy  holders  and  stockholders. 
No  word  in  it  directly  concerned  either  governmental  policy, 
or  community,  or  third  parties;  but,  as  a  whole,  it  prevented 
the  company  from  doing  a  banking  business.  Well  settled 
rules  require  that  the  courts  phall  construe  its  provisions  so  as 
to  promote  the  legislative  intent,  if  this  can  reasonably  be 
done.  The  plaintiff  in  error  insists  that  because  the  officers 
of  the  company  did  not  literally  obey  the  legislative  direction, 
and  take  a  bond  instead  of  a  noUy  therefore,  the  ccrapany  can- 
not enforce  any  lien  under  the  mortgage.  This  coubiruction 
would  80  use  a  section  intended  to  secure  policy  holders  and 
stockholders  from  loss,  by  reason  of  bad  investments  made  by 
the  officers  of  the  company,  as  to  make  sure  a  loss  of  the  en  '*-e 
principal  invested,  because  of  an  error  in  the  form  of  the  evi- 
dence of  investments  taken  by  those  officers.  Counsel  sup- 
port this  claim  by  Ohio  cases  from  BankofChilUcothe  v.  Swayne, 
8  Ohio,  280,  to  KUbreth  v.  Bates,  38  O.  S.,  187.  Ohio  policy  as  to 
banks  and  their  powers  and  privileges  is  clearly  stated  and 
enforced  in  these  cases.  Peculiar  dangers  to  the  community 
were  supposed  to  lurk  in  such  corporations.  But  we  can  find 
no  evidence  of  like  fears  touching  insurance  companies  that 
make  no  attempt  to  exercise  banking  powers.  Legislation 
has  labored  to  secure  policy  holders  and  stockholders  from 
losses  by  tbe  frauds  and  misconduct  of  company  officers  and 
agents.  It  seems  to  us  that  this  current  of  Ohio  authority 
furnishes  no  reason  for  not  applying,  to  section  twelve  of  this 
Connecticut  charter,  the  rule  of  construction  before  stated — to 
wit:  that  which  will  give  effect  to  the  legislative  intent. 

We  think  that,  by  taking  the  note  and  mortgage^  the  com- 
pany Miteafi^iafly  complied  with  the  charter.  The  investment 
had  nothing  of  the  nature  of  a  banking  transaction.  Although 
the  note  was  not  under  seal,  it  was  so  worded  thB,t^  prima  facie, 
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it  imported  a  consideration.  Under  Ohio  practice  and  plead- 
ing, precisely  the  same  form  of  petition,  or  cross-petition,  en- 
forces foreclosure,  or  asks  for  a  personal  judgment  on  the  note» 
as  would  be  used  if  a  bond  had  been  taken. 

Since  Judge  Hitchcock  decided  T?ie  £ank  of  Chillicothe  v. 
Swayne,  a  radical  change  has  occurred  in  the  relation  of  cor- 
porations to  the  st.ate  and  to  the  people.  Then,  and  thereto- 
fore, special  charters,  granted  to  persons  named  and  to  such 
others  as  they  associated  with  themselves,  gave  special  powers 
and  rights,  that  as  a  rule  were  beyond  legislative  control : 
only  in  the  rare  cases  where  the  power  to  amend,  alter  or 
repeal,  was  expressly  reserved,  could  the  legislature  modify,, 
limit  6r  take  away  power  once  granted.  In  those  days  a  cor- 
poration tons  a  monopoly.  It  was  necessary  to  strictly  con- 
strue the  grants  made,  in  order  to  protect  the  interests  of  the 
state,  dnd  of  people  generally.  But  now  the  legislature  has 
far  more  power  over  corporations  than  over  individuals.  It 
m^y  alter  or  repeal  all  acts  granting  corporate  power  passed 
under  the  present  constitution ;  It  may  impose  new  con- 
ditions of  its  exercise ;  it  can  mould  the  statutes  as  expe- 
rience or  legislative  caprice  may  dictate.  There  is  no 
longer  reason  to  hesitate  to  apply  to  the  language  of  acts 
of  incorporation  precisely  the  same  rules  of  interpretation 
as  are  applied  to  like  words  in  any  contract  or  statute. 
This  charter  was  granted  in  Connecticut.  Counsel  for  the 
bank  cite  N.  Y.  Fire  Ins.  Go,  v.  Ely,  5  Conn.  573.  In  that  case 
the  third,  or  granting  section,  authorized  **  loans  on  bottomry, 
resppnderUiaj  or  mortgage  of  real  estate."  The  act  there  in 
question  was  a  simple  discount  of  a  note.  Moreover  the  six- 
teenth section  of  that  charter  pxprtssly  prohibUed  Fuch  trans- 
actions by  the  company.  But  years  afterwards,  in  26  Conn.  157, 
in  Van^ands  v.  MiddUsez  County  Bank,  the  Supreme  Court  of 
Connecticut,  applying  a  statute  that  declared  *'  no  bank  shall 
make  any  loan  or  discount  on  pledge  of  its  own  stock;" 
say  "The  directors  of  banks,  whose  exclusive  business  it  is 
to  make  loans  and  discounts,  and  perhaps  the  banks  of  which 
they  are  the  agents,  might  be  amenable  to  the  courts  for  a 
violation  of  this  law,  if  they  should  disregard  its  prohibition, 
as  they  clearly  would  to  the  legislature;  but  there  would 
seem  to  be  no  sufficient  reason  why  the  loan  or  pledge  should 
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be  declared  void.  Especially  is  it  questionable  whether  it  can 
be  treated  as  invalid,  in  tb£  absence  of  any  provision  in  the 
act  declaring  that  the  loan  or  pledge  shall  be  void,  or  impos- 
ing any  punishment  for  its  violation.  There  is,  therefore, 
much  reason  for  the  claim  that  the  act  is  only  directory." 

Although  the  court  did  not  in  that  case  directly  decide 
whether  the  words  then  under  consideration  were  merely 
'directory,"  the  opinion  plainly  indicates  that  such  a  pro- 
vision, as  the  one  now  before  us,  would  not  be  so  construed  in 
Connecticut  as  to  make  void  either  mortgage  or  note. 

Counsel  upon  both  sides  have  industriously  collated  the 
authorities.  It  is  apparent  that  the  modern  ca^es  do  not  fol- 
low the  harsh  strictness  of  the  earlier  decisions.'  In  different 
states  different  distinctions  are  drawn;  the  grounds  of  de- 
parture are  variously  stated.  For  myself,  I  am  content  to  say 
that  the  maxim,  ''  Where  the  reason  of  the  law  "  (the  com- 
mon law,  and  our  rules  or  construction  are  common  law 
rules),  "  fails,  the  law  fails,"  is  a  sufficient  ground.  The  cor- 
poration of  to-day,  in  Ohio,  is  so  different  from  the  corpora- 
tion of  Judge  Hitchcock's  day,  that  it  would  not  be  exaggera- 
tion to  saj  that  the  two  are  wholly  unlike;  that  is,  in  their 
relations  to  the  legislative  power. 

We  think  then,  that  neither  under  the  law  of  Connecticut, 
nor  under  that  of  Ohio,  is  the  note  and  mortgage  of  the 
insurance  company  invalid  because  of  the  terms  of  the 
charter. 

Proceeding  to  the  second  objection,  we  find  no  provision  in 
the  charter  limiting  the  rate  of  interest  to  be  stipulated  for,  or 
received,  by  the  company.  The  general  usury  law  of  Ohio 
applies  alike  to  such  artificial  persons  and  to  natural  persons. 
The  note  is  not  void.  Only  legal  interest  can  be  collected 
upon  it.     It  is  unnecessary  to  cite  cases  on  this  point. 

The  third  claim  is  based  upon  section  two  (2)  of  the  act  en- 
titled ''An  act  amendatory  of  and  supplementary  to  an  act 
entitled  'an  act  to  regulate  insurance  companies  doing  an 
insurance  business  in  the  state  of  Ohio'"  (70  0.  L.,  163),  as 
amended  by  the  act  of  February  20,  1874  (71  0.  L.,  12.)  It 
reads  thus  : 

'*  Section  2.  No  company  or  corporation  organised  under  the 
la^^c  of  any  other  state,  or  of  the  United  States,  or  of  any  for- 
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aifa  gofSTmnenC,  daimg  ft  banking,  or  407  otli«r  kind  of  bnii* 
neflB,  in  oonnootion  wUh  insasnaoe,  shall  do  business  in  this 


A  note,  running  for  fiyo  yean,  drawing  interest  payable 
semi-annually,  and  secured  by  a  mortgage  on  real  estate ; 
made  and  f^iyan  (or  a  loan  of  money  made  by  mortgagee  to 
mortgagor,  ie  not  such  a  note  as  belongs  to  ''banking  busi- 
ness. Owing  to  circumstances  a  banking  house  sometimes 
may  make  such  a  loan,  but  when  it  does  so,  it  engages  in  a 
transaction  outside  of  ''  banking  business."  This  is  tbo  well 
known  to  require  further  remark. 

In  leaking  suck  a  loan,  did  the  company  "do  any  othei^kiad 
of  business"  within  the  purview  of  said  section? 

It  is  a  necessary  part  of  insurance  business  to  make  pay- 
ment of  policies,  when  the  money  thereon  becomes  due. 
Would  the  care  of  that  money  be  *' doing  any  other  kind  of 
business"?  Would  the  deposit  of  that  money  in  some  bank, 
upon  certificates  of  deposit  drawing  interest,  be  such  ''other 
business  "  ?  Is  the  placing  of  that  money  in  the  hands  of  the 
policy  holder  in  his  life-time,  upon  his  secured  promise  to  pay 
interest  thereon,  ''such  business  "  ? 

Is  not  the  care  of  the  money  required  to  pay  policies  a 
necessary  part  of  the  insurance  business  itself?  Is  not  the 
lawful  investment  of  that  money,  so  that  its  interest  will  pay 
taxes  and  commissions,  and  strengthen  the  company,  a  part  of 
the  insurance  business  itself? 

The  act  containing  paid  section  two  (t>9  0.  L.,  141),  recog- 
nizes this  fact.  The  first  section  authorizes  the  company  "to 
carry  on  the  business  of  insurance."  Under  that  simple  gen- 
eral power  the  legislature  supposed  that  the  company  could 
make  investments  of  its  capital.  The  act  nowhere,  expressly, 
grants  power  to  invest.  Section  6  recognizes  the  power  as  im- 
pliedly granted  by  section  one,  and  proceeds  to  limit  it  by 
making  ijb  "unlawful  to  invest"  otherwise  than  said  sectien 
six  provides.  This  section  is  very  similar  to  section  twelve 
of  tfae  Connecticut  charter.  Is  not  this  a  legislative  eeo- 
struction  ?  "  To  carry  on  insurance  business"  implies  tbe 
power  to  make  investment  of  the  monays  required  to  pa|^ 
policiea 

MoKovter,  section  18,  of  the  same  act,  ;(69  O.  L.,  p.  166),  rt- 


qmins  eOtfh  foreign  coaipABy  lo  have  al  least  tlOOyOOO  of  iti 
eapitsl  invtetted  in  bond$  cmd  morlgagm  on  uinncwmbered  rod 
estate  in  (kit  eUUe^  or  in  otbet  specified  securities.  If  the 
maklDg  of  loiatis  a&d  tfae  taking  of  mortgages  be  ^'  any  otbet 
kind  of  business  in  connection  with  insurance,"  section  two 
seriously  conflicts  with  section  18.  We  think  this  objection 
also  unfounded. 

Under  objections  two  and  three,  or  under  one  of  them,  the 
bank  urges  that  the  rule  of  the  company  under  which  loans 
are  made  to  policy  holders  only,  invalidates  this  note  or  mort- 
gage. We  are  unable  to  understand  why  this  should  be  so. 
Such  a  rule  tends  to  increase  the  legitimate  business  of  the 
company,  and  also  to  secure  the  loan  itself.  We  think  the 
judgment  of  the  district  court  giving  prior  payment  to  the 
insurance  company  was  right.  Judgment  affirmed, 

Martin,  J.,  did  not  sit  in  this  case. 

[To  appear  in  41  0.  St.] 


nOKUSOBT  VOfB-nrBXnVITELT  GKAXttKB  nU  fOB  PAtMXn 
—BO  DISOHABeB  TO  BBBOBSBB0. 
iOkio  Supreme  Oofwrt  Oomtniaeion.    April  29, 18S4.) 

Edwabds  et  al.  V.  The  Bed9ord  Chair  Co.  bt.  al. 

After  a  promiasoty  note  had  been  proteated,  the  maker  asked  the  holder 
••for  additional  time  as  a  faTor."  The  holder  aaid  that  he  **waa 
willing  to  ahow  any  reaaonable  favor."  The  maker  then  aaid  that  he 
wonld  give  paperdrawn  on  hia  caatomera,  and  did  ao  when  he  got.it.* 
No  time  for  the  indulgence  was  named. 

IMflf.-  1.  Aa  the  time  granted  was  not  apecifled;  and  the  arrangement 
fumlahed  no  means  for  determining  it,  the  bolder  retained  the  right 
to  sue  the  maker  at  pleasare. 

2.  The  fkct  that  the  maker  afterwards  dellyered  to  the  holder  drafta  on 

his  onstomera,  did  not  cure  this  defect. 

3.  Aa  the  proceeds  of  the  drafts  did  not  pay  the  note,  the  indoraers  were 

not  diaoharged. 

Error  to  the  District  Conrt  of  Cuyahoga  County. 

Jftx,  Notle  &  Wkiiey  for  plaintiff  in  error. 

Ouskey  &  Calhoun^  for  defendants  in  error. 

Granger,  C.  J.    On  November  4,  1876,  William  Edwards 
and  others,  partners  as  Edwards,  Townsend  A  Co.,  sued  in 
Cuyahoga  Common  Pleas  upon  a  note  reading  thus : 
1164.88.  November  15,  1874. 

Two  months  after  date  we  promise  to  pay  to  the  order  of 
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Shields  and  Ford,  one  hundred  sixty-four  and  38-100  dollars, 
at  the  Ohio  National  Bank,  Cleveland,  Ohio.    Value  received. 

BEDFORD  CHAIR  CO., 
Due  Jan'y  15-18-76.  M.  B.  G.  Whkblock,  Pres. 

[Indorsed,] 

Shields  &  Ford, 
A.  J.  Crisis  old. 

The  endorsers,  Shields  A  Ford  and  A.  J.  Griswold,  by  sepa- 
rate answers,  presented  the  same  second  defense,  Shields  ft 
Ford  stated  it  thus:  ''And  for  this  second  defense,  these  an- 
swering defendants  say  that  they  sustain  to  said  piece  of  com- 
mercial paper,  simply  the  relation  of  endorsers,  and  so  far  as 
plaintiffs  are  concerned,  are  simply  sureties  for  the  payment 
thereof;  that  about  the  time  of  the  maturity  of  said  note, 
plaintifis.  without  the  knowledge  or  consent  of  these  defend- 
ants, made  and  entered  into  an  agreement  with  the  defendant, 
the  Bedford  Chair  Co.,  the  maker  of  said  note,  by  which  they 
agreed  to  and  did  extend  the  time  of  payment  to  said  Bedford 
Chair  Co.,  for  the  period  of  sixty  days  to  the  great  injury  and 
detriment  to  these  answering  defendants  in  this,  to  wit :  that, 
at  the  time  said  note  matured  said  Bedford  Chair  Co.  was 
solvent,  and  said  note  could  have  been  collected  from  it;  but 
that  before  the  expiration  of  said  sixty  days,  said  Bedford 
Chair  Co.  became  insolvent  and  made  a  general  assignment  of 
its  property  for  the  benefit  of  all  its  creditors,  and  that  said 
note  cannot  now  be  collected  from  it."  The  plaintiffs,  by 
separate  replies,  denied  all  the  averments  in  these  defenses 
except  the  one  stating  that  said  defendants  were  endorsers 
only." 

If  any  agreement  to  extend  time  was  ever  made  it  was  so 
made  in  a  conversation  between  Wheelock,  president  of  the 
chair  company,  and  Amos  Townsend,  one  of  the  plaintiffs,  in 
presence  of  Nerval  W.  Chamberlain,  also  a  plaintiff.  At  the 
trial  Wheelock  related  it  thus:  '^  I  made  the  arrangement 
with  Mr.  Townsend.  I  asKed  for  additional  time  as  a  favor  to 
the  company.  He  said,  as  near  as  I  can  recollect,  that  he  was 
willing  to  show  any  reasonable  favor.  I  think  I  said  to  him 
that  I  would  give  them  paper  drawn  on  our  customers,  and 
when  I  cct  them  I  left  them  with  the  book-'keeper.  I  had  no 
other  taiK  with  Mr.  Townsend  then,  or  at  any  time  after  the 
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first  talk.  When  I  went  there  with  the  paper  it  was  in  pur- 
suance of  my  talk  with  Townsend.  I  cannot  say  what  time 
was  given,  nor  whether  any  definite  or  fixed  time  was  given. 
My  recollection  is  not  sufficient  to  say  whether  there  was  a 
<lefinite  fixed  time  or  not.  Nothing  was  said  as  to  the  time 
the  paper  which  was  to  be  turned  over,  was  to  run.  Have 
stated  all  that  occurred  with  Townsend  that  I  recollect.  I 
told  him  as  we  got  paper  we  would  turn  it  over.  He  said 
nothing  in  reply.  This  was  in  the  same  talk  in  which  I  asked 
for  an  extension.  Had  but  ooe  talk  with  hiiti.  My  principal 
talk  was  with  Townsend,  but  the  book-keeper  tgok  some  part 
in  the  conversation.  Townsend  said  he  was  willing  to  grant, 
under  the  circumstances,  any  reasonable  favor  or  leniency. 
This  was  in  answer  to  my  request  for  time.  This  is  not  the 
substance  of  his  language,  but  rather  the  result.  I  asked 
Townsend,  as  a  favor,  for  additional  time,  and  he  said,  I  am 
willing  to  grant  any  reasonable  favor.  1  received  the  com- 
munication of  June  7th  from  Edwards,  Townsend  &  Co. 
One  tSOO  note  was  returned  in  it  and  tl25  credited  on  the 
next  note  falling  due.  All  the  other  notes  fell  due  before  the 
•one  in  suit.  I  think  the  one  returned  in  that  letter  fell  due 
in  December,  1874.  In  the  talk  with  Townsend  I  think  I 
spoke  of  my  intention  of  turning  over  paper.  In  my  talk 
with  Townsend,  I  can't  say  whether  any  definite  time 
was  fixed  or  not.  I  think  the  receipt  for  paper  turned 
over  was  sent  to  the  office  of  the  company  by  the  book- 
keeper of  Edwards,  Townsend  &  Co.  I  think  I  left  the  paper 
turned  over  to  them,  with  their  book-keeper,  in  a  hurry,  and 
he  made  up  a  statement  and  sent  it  to  the  company.  It  was 
some  time  before  I  left  the  paper  that  I  had  the  talk  with 
Townsend — several  weeks — I  can't  tell  exactly.  I  saw  the 
letter  of  June  7th  and  it  was  entered  up  on  the  books  of 
the  company.  I  don't  recollect  that  there  was  anything 
said  in  my  talk  with  Townsend  about  interest.  We  were  not 
released  from  paying.  I  think  Mr.  Townsend  gave  additional 
time.  .He  said  that  he  was  willing  to  grant  the  favor.  I 
asked'him  for  time.  I  understood  distinctly  he  said  h«  would 
give  additional  time.  That  was  what  I  asked  for.  I  remem- 
ber I  went  to  Townsend  and  asked  for  aJditional  time.  That 
was  the  whole  thing.     I  k^kc^  f^/  tiir^e   ni '  it  was  granted." 


4MS  Oiiio  ]wi«r  JovMnu 

Tb«  fottowliig  it  m  ob^  of  lb#  f«iei|»i  kitM  f#r  tb«  drifti 
rtfefrad  M)  by  WhMl«ck,  whm  Mivei^  by  Idtn  : 

"April  26,  *75. 
'^  Rec.  from  fiedford  Chair  Ck>.  the  following  drafts,  the  pro- 
oeede  of  which,  when  paid,  to  apply  on  our  claim  against  the 
Bedford  Chair  Co.  Notes:  J.  W.  Wheelock,  Treas.,  April  1,. 
'76,  @  80  days,  on  J.  G.  Weiss,  Pittsburgh,  for  $138.50.  Also 
J.  W.  Wheelock,  Treas.,  Mar.  16,  76,  Q  60  days,  on  C.  Walter 
&  Co.,  Allegheny,  for  Il76.l7.  Also  J.  W.  Wheelock,  Treas., 
Mar.  29,75,  @  60  days,  on  F.  A  H.  Brewster,  BufGsao,  for  1123. 
Amounting  d>  1436.67.  The  above  described  drafts  will  be 
sent  forward  for  collection,  and  when  paid  the  proceeds  will 
be  endorsed  on  the  Bedford  Chair  Co.  notes  and  we  will 
advise. 

Edwards,  Townsbnd  A  Co." 

And  the  following  showed  what  was  done  with  the  proceeds- 
of  said  drafts^  and  when : 

'*  Bedford  Chair  Co.,  June  7,  75. 

Bedford. 

"  We  make  the  following  disposition  of  the  drafts  received 
from  you  April  26th,  (•436.67).    Your  note  of  Nov.  24,  74, 

(^80  days  given  up,  (enclosed*  herewith,    -    -    -    -  $300.(XX 

Interest  on  same, 7.25 

Protest  fee        " 1.65 

note  of  Oct  6,    -    -    -    -  1.65 

Indorsed         "               "          •*....  125.62 


H36.67 
Yours,  Ac, 

Edwards,  Townsbnd  A  Co." 

ToWnsend  being  absent  in  congress  at  the  time  of  the  trial 
Chaniiberlain  alone  testified  for  the  plaintifEst  thus : 

"  Wheelock  came  and  had  a  talk  with  Mr.  Townsend  ii^ 
Iny  presence.  He  said  the  Ca  Were  expecting  remittancea 
Soon,  an<?  were  expecting  to  make  drafts  on  its  customers,  and 
which  he  would  send  in,  or  bring,  to  apply  or  the  notes  we 
hdd  against  the  company.  There  Was  no  agreement  to  give 
any  8|>ecified  time.     Neither  was  anything  said  about  the 
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iioMT  iKMI  dnrflB  W^liB  to  ftm.  In  ^  lew  dayrt  Wlie^lock 
iMnglii  ihtftn  in  And  I  gave  a  tee6ip%  Ibr  them.  The  Btfd'* 
Itofd  Chair  Co.  oired  w  id  all,  I  think,  About  (•700.00)  Mrteii 
hundred  dollars.  The  talk  between  Wheelock  and  Towneend 
wae  not  over  a  week  or  ten  days  before  the  date  of  the  receipt 
(Apl.  26, 1876).  Wheelock  came  and  introduced  himself,  and 
spoke  of  the  Bedford  Chair  Co.  paper,  held  by  tis,  past  dne ; 
that  they-  were  making  collections  as  fast  as  possible — that 
thef  had  a  right  to  draw  for  goods  sold,  and  suggested  that  we 
take  them,  and,  when  paid,  apply  on  our  debt.  Townsend 
said  to  bring  or  send  them  in,  and  we  could  collect  and  apply. 
Wheelock  asked  for  no  specified  time,  and  none  was  given.'' 

A  J,  Oriswold,  the  indorser,  testified : 

"I  received  the  note  in  suit  from  Shields  &  Ford,  and 
tamed  it  over  to  pltfis  to  apply  on  my  indebtedness  to  them. 
I  went  to  see  pltfb  immediately  after  the  note  was  protested. 
Shields  and  I  went  together.  I  told  Chamberlain  we  had 
come  to  fix  up  that  paper.  He  said  Wheelock  had  come  a 
day  or  two  before,  and  they  had  given  an  extension  of  time. 
Sbields  then  said,  "  that  lets  us  out."  Chamberlain  made 
no  reply.  I  asked  him  if  security  had  been  given,  and  m 
8»ld  ^^of  €X>urse,"or  '^yes."  He  said  they  had  given  time  on 
tbat  as  well  as  on  other  paper  they  iTad.  This  was  in  the 
office  of  Edwards,  Townsend  &  Co.  The  talk  did  not  last  five 
nlinutes.  We  left  the  store.  This  wab  a  few  days  after  the 
protest.  Wtf  were  prepared  to  take  up  the  paper.  I  affected 
id  pay  it  I  had  the  money  in  bank  to  my  eredU  or  fo  ihat  of  A.  J. 
Ormoold  A  Co.  1  Said  to  Chamberlain  "  we  have  come  to  fix 
up  that  note."  He  said  Wheelock  was  in  a  day  or  two  before, 
and  they  had  given  an  extension.  Afterwards  he  mentioned 
having  received  security.  Think  the  only  part  Shields  took 
in  the  conversation  was  to  say  ''  that  lets  us  out"  Think 
there  waa  no  reply  either  by  Chamberlain  or  me.  Chamber- 
lain could  hear  the  remark.  I  did  not  think  the  fact  of  his 
making  no  reply  singular.  Don't  recollect  any  further  con- 
versation. Think  Chamberlain  asked  what  I  was  doing,  or 
bow  I  was  making  it,  or  something^  of  that  sort,  and  I  an- 
swered. DonH  reooUeel  any  particulair  eonvenati&n  abolU  this  note 
wUkShidds.    DidnothnawheexpeeledtopayiL'^ 

A.  i.  Shields,  another  endorser,  testified  thus  : 


490  Ohio  Law  Journal. 


''  I  reside  in  Hudson  township,  Summit  county,  Ohio.  I 
am  a  member  of  firm  of  Shields  &  Ford,  who  endorsed  this 
paper.  We  got  it  from  the  Bedford  Chair  Company  for  lumber^ 
and  turned  U  over  to  Oriawold  to  pay  a  debt.  I  was  served  with 
notice  of  protest.  Came  to  Cleveland,  hunted  up  Griswold, 
and  went  to  plaiiltiflSr  Saw  the  book-keeper.  Can't  say 
whether  it  was  Chamberlain.  Did  very  little  talking.  Gris- 
wold  said  we  had  come  to  take  care  of  the  note,  to  pay  it.  I 
expected  to  pay  it.  1  had  the  money  in  my  pocket.  The  answer  we 
got  was,  that  they  had  made  arrangements  in  regard  to  that, 
as  well  as  other  paper,  to  give  further  time.  Then  I  or  Gris- 
wold  said  that  released  us  or  released  the  endorsers.  Don't 
recollect  whether  there  was  any  talk  about  security.  I  con- 
sulted Mr.  Foster,  after  the  note  was  protested,  as  Jto  what  I 
had  better  do.  He  advised  me  to  take  up  the  note  and  prose- 
cute the  Bedford  Chair  Company  at  once,  as  they  were  good 
and  the  note  could  be  collected  from  it.  I  made  arrangements 
to  do  so,  and  came  to  Cleveland  for  that  purpose.  Htmted  up 
Qriawoldy  and  we  went  to  see  E.  T.  &  Co.,  and  there  learned  of 
the  extension  of  the  Chair  Company.  When  Grimffold  and  I 
went  to  plaintiffs^  I  had  the  money  in  my  pocket  to  pay  the  note^  and 
so  told  Orisuoold.  I  toae  the  one  who  wae  going  to  pay  it,  and  ChriS" 
wold  knew  it.  There  woe  no  talk  with  Oriswcid  thai  he  was  to  pay. 
He  knew  I  was  to  pay.  We  did  not  ask  for  time,  nor  for  two  or 
three  weeks  further  time.  There  was  no  such  talk.  Don't 
recollect  whether  there  was  anybody  present  but  Griswold, 
and  Chamberlain  and  I.  There  may  have  been  somebody  at 
the  desk.  Think  Chamberlain  made  no  reply  to  the  remark 
*  that  we  were  let  out.' " 

As  to  this  alleged  conversation  Chamberlain  testified  thus : 
*'  Griswold,  the  defendant,  came  into  the  office  with  Shields, 
the  defendant,  a  few  days  after  this  note  was  .protested,  and 
said  they  had  come  in  to  see  about  that  note.  They  both  said 
they  were  not  prepared  just  then  to  take  care  of  it,  and  asked 
if  they  could  have  a  few  days'  additional  time.  I  said  I  did 
not  care  which  one  paid  it,  and  that  we  had  "no  objection  to 
giving  them  a  few  days'  time.  With  this  understanding  they 
left.  They  did  not  say  they  came  to  take  it  up,  or  to  take 
care  of  it.  Neither  of  them  said  it.  They  both  said  they 
were  not  prepared  to  pay,  and  that  it  would  be  a  great  accom- 
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modation  if  we  would  wait.  If  Wheelock  had  been  in  before 
it  was  in  my  absence.  I  am  sure  Shields  and  Griswold 
came  in  soon  after  the  maturity  of  the  note,  and  that 
Wheelock  came  in  a  short  time  before  the  date  of  the  receipt.*' 

In  rebuttal  Griswold  testified :  '*  At  the  time  Shields  and 
I  went  into  plaintiflBs'  office,  we  did  not  ask  for  an  extension 
of  time,  and  we  did  not  say  we  were  not  ready  to  pay.  I  owed 
plaintiffs  other  paper,  and  supposed  the  talks  on  the  street 
referred  to  by  Chamberlain,  were  in  reference  to  this  other 
paper,  and  not  in  reference  to  this  one  in  suit. 

The  verdict  was  for  the  indorsers  upon  said  second  defeiise. 

A  motion  for  a  new  trial  urged  the  following  grounds : 

1.  Said  verdict  was  against  the  evidence  in  the  case. 

2.  Said  verdict  was  against  the  law  of  the  case. 

3.  Said  plaintiflGs  were  prevented  by  surprise,  which  or4i- 
nary  prudence  could  not  have  guarded  against,  and  which 
prevented  plaintiffs  from  obtaining  evidence  material  to  sus- 
tain their  cause. 

4.  Newly  discovered  evidence  nmterial  for  the  plaintiffis 
which  they  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  on  the  trial  of  said  cause. 

In  support  of  the  third  and  fourth  grounds  affidavits  by 
Amos  Townsend  (one  of  plaintiffs),  W.  L.  Hemstreet,  their 
book-keeper,  the  former  recounting  the  talk  with  Wheelock, 
and  the  latter  stating  what  was  said  between  Griswold  and 
Shields  and  Chamberlain,  were  filed;  also,  one  by  Chamber- 
lain, verifying  copies  of  letters  addressed  by  plaintiffs  to  Gris- 
wold— dated  respectively  June  4,  Septembet  1,  September  26, 
and  November  17,  1875,  dunning  him  on  the  note  in  suit; 
also,  copies  of  letters  to  Shields  A  Ford,  dated  December  9 
and  14, 1875.  The  defense  put  in  the  affidavit  of  H.  B.  Fos- 
ter, a  lawyer  consulted  by  them  after  they  got  notice  of  the 
protest  of  the  note.  This  affidavit  showed  that  Foster  hav- 
ing had  a  full  conversation  with  Wheelock,  shortly  after  his 
arrangement  with  plaintiff  for  delay,  was  Satisfied  that 
although  Wheelock  thought  the  endorsers  were  released,  yet 
in  his  (Foster's)  opinion  what  had  occurred  between  Wheelock 
and  plaintiffs,  as  then  related  by  him,  did  not  release  the  en- 
dorsers, and  he  advised  them  to  take  up  the  note  and  sue  on 
it  themselves.    He  further  said  that  afterwards  Shields  told 
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kiiit  ''that  he  had  b^n  to  CleTeland  to  take  up  tli«  iinle  m 
advised  by  iiie,  and  had  been  informed  by  Bome  one  in  the 
ofice  of  Edwards,  Townsend  &  Go.,  the  book-keeper,  I  tbink 
be  told,  at  all  erente  some  one  in  charge  of  the  office,  in 
Anbstance  that  Mr.  Wheelock  had  arranged  this  note  (with 
other  matters)  with  them,  that  they  had  giren  Wheelock 
further  time,  and  that  it  was  all  satisfactory." 

The  oourfc  overruled  the  motion  and  rendered  judgment  for 
the  endorsers.  The  district  court  aflSrmed  this  judgment,  and 
we  are  asked  to  reverse  it. 

The  evidence  as  to  the  real  transaction  between  Wheelock 
and  the  plaintiffs  seems,  to  us,  all  on  one  and  the  same  side ; 
and  we  concur  in  the  opinion  given  to  Shields  A  Ford  by  their 
counsel;  that  there  was  no  such  agreement  for  an  extension 
of  time  as  discharged  the  endorsers.  Wl^eflock  asked  for  *'  in- 
dulgence " — "  favor ;"  Townsend  said  he  would  grant  anything 
reasonable.  Wheelock  said,  in  substance,  that  the  company 
had  no  money  to  pay,  but,  as  it  had  a  right  to  draw  on  its 
cii3tomers,  he  would  leave  drafts  with  plaintififa,  who  could 
apply  the  proceeds  on  the  indebtedness  of  the  company  to 
them.  The  total  amount  of  the  drafts  so  left-did  not  equal 
the  sum  due  to  plaintifEst  on  notes  of  the  chuir  company  that 
matured  before  the  note  herein  sued  on. 

It  is  clear  that  neither  party  to  this  arrangement  tAai  had  in 
in  view  anything  except  such  indulgence  as  a  reasonable 
creditor  ordinarily  gives  to  a  debtor,  who  shows  a  purpose  to 
do  what  he  can  to  make  payment.  True,  Wheelock,  soon 
after,  told  Foster  that  in  his  opinion  tbe  endorsers  were  dis- 
charged ;  but  at  the  same  time,  tohUe  the  ooeumfnee  toa»  freA 
in  hii  memory,  and  ir&ife  A«  Memeci  afiosMma  to  connnce  tA«  ootifiMt^ 
iheendonen  thaH  they  were  rdeaaed,  he  related  the  facts;  and,  in 
that  counsel's  judgment,  those  facts  did  not  release  his  clients. 

Nothing  was  said  as  to  the  number  of  days,  or  months, 
asked  for  or  granted.  No  time  was  named  for  delivering  the 
drafts.  -The  authorities  are  united  in  holding  that  unless  the 
extension  agreed  upon  is  for  a  time  certain,  or  so  described 
that  it  can  be  rendered  certain,  it  does  not  discharge  the 
surety :  it  does  not  take  away  the  right  of  the  holdet  to  bring 
suit  against  the  maker  at  pleasure.  Such  a  receipt  of  the 
drafts  did  not  constitute  an  agreement  to  defer  sait  until  tbe 
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dcaffai  wew  due.  They  were  held  as  collateral  aad  could  h^ 
applied  on  judgoieote  in  case  of  fiuitsby  Edwards  &Co.  before 
the  drafts  matured. 

But  the  defease  urged,  that,  granting  this  fact  and  law ; 
Chamberlain's  statement  to  Oriswold  and  Shields  should 
es^top  plaintifTs  from  claiming  that  there  was  no  enforceable 
agreement  to  extend  time.    Is  this  claim  tenable? 

Before  that  interview  Shields  had  consulted  his  lawyer, 
Foster,  who  had  heard  Wheelock  narrate  what  had  occurred 
at  the  time  the  arrangement  (whatever  it  was)  was  made. 
Wheelock  had  stated  that  time  was  given,  und  that  he  had 
promised  to  place  drafts  in  plaintiffs'  hands.  Foster  advised 
Shields  that  the  arrangement,  as  related  by  Wheelock,  did 
not  release  the  endorsers.  It  is  a  fair  inference  upon  this 
record,  in  the  absence  of  evidence  to  the  contrary,  that  Shields 
informed  Griswold  of  these  facts.  If  Chamberlain  told  them 
what  they  testified  to,  he  told  them  nothing  new.  He  said 
''Wheelock  had  come  a  day  or  two  before  and  they  had  given 
him  time."  *  *  *  He  said  they  had  given  time  on  that  as 
well  as  on  other  paper  they  had."  *  *  *  "  I  asked  him  if 
security  had  been  given  and  he  said  "  of  course,"  or  "yes."  * 
*  "  The  talk  did  not  last  five  minutes.  We  left  the  store." 
Shields  recollected  no  talk  about  security.  When  they  left 
the  store  what  facts  additional  to  those  stated  by  Wheelock  to 
Foster  had  they  learned?  It  seems  to  a  majority  of 
the  court  that  if  "security"  was  referred  to,  Shields' 
previous  information  showed  him  that  it  related  to 
the  drafts  spoken  of  by  Wheelock.  If  Chamberlain 
heard  the  words  "  that  lets  us  out,"  he  made  no  reply  ; 
gave  no  express  assent.  Under  certai  n  circumstances  "silence 
gives  consent."  But  before  drawing  such  an  inference  we 
must  find  that  Chamberlain  heard  the  words;  he  denied  that 
be  did.  Oriswold's  &ptnion  was  that  he  could  hear  it.  Shields 
said  nothing  on  that  point.  Under  the  circumstances,  "si- 
lence" by  Chamberlain  might  justify  an  inference  that  he 
did  not  hear.  If  Oriswold  and  Shields  had  heard  Chamber- 
lain's statements,  without  any  knowledfi^e  of  the  arrange- 
ment made  b^  Wheelock,  the  claim  to  an  estoppel  would, 
after  verdict,  seem  fully  iestablisbed.  But  a  majority  of  tlie 
court  think  that  such  statements  made  to  them  after  .they  had 
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been  told  what  Wheelock  had  actually  done,  do  not  establish 
an  estoppel.    Upon  the  whole  record,  a  majority  of  the  court 
holds  that  the  motion  for  a  new  trial  should  have  been  sus- 
tained. ^AdgmerUs  r0oermi. 
[To  appear  in  41  Ohio  St.] 


OHIO  DECISIONS. 


OOVBT. 


Hon.  W.  W.  Joimoii.OMf^JiuifM 


Hmi.  Oboiob  W.  KoI&taivb.  Hmi.  Jon  ^ 

HoM.  SBLtrrir  H.  Owuf .  Hon.  Xabtiv  D.  Vouon. 

OMtnn^ttf ,  Okio^  April  29, 1884. 

aBNXBAL  DOCKET. 

No.  771.  Oieaaen  v,  El)ne.  Error  to  the  Distriot  Ck>iirt  of  Cayahogm 
Ck>ant7.    Dismissed  at  costs  of  plaintiiT  In  error. 

MOTION  DOCKET. 

99.    Carl  et  al.  v.  Orifflo  et  al.    Motion  for  leaye  to   file  a  petition  in 

error  to  the  District  Court  of  Huron  County.    Motion  granted. 
ISl.    King  v.  Cappeller,  auditor,  Ac,    Motion  to  take  cause   No.  817^ 

general  docket,  out  of  its  order.     Motion  granted  and  cause  set  for 
_      hearing  May  27,  1884. 
182.    Orlbben  v.  Hie  State.    Motion  for  leave  to  file  a  petition  in  error 

to  the  District  Court  of  Ashland  County.    Motion  oyerruled. 
188.    Qorman  v,  Taylor.    Motion  to  dispense  with  printing  of  brief  in 

cau^  No.  588,  general  docket.    Motion  granted. 

184.  The  Trustees  of  the  Cincinnati  Southern  Railway  Co.  v.  Haas  et  al. 
Motioir  to  take  cause  No.  84R,  general  docket,  out  of  its  order  for 
hearing,  ^kc.    Motion  granted. 

185.  Cincinnati  Oas  Light  A  Coke  Co.  v.  Village  of  Avondale.  Motion 
to  take  cause  No.  846,  general  docket,  out  of  its  order  for  bearing. 
Motion  granted. 

186.  Butsman  v.  Whisbeck,  treasurer,  dec  Motion  to  take  cause  No. 
851,  general  docket,  out  of  its  order  for  hearing.  Motion  granted 
and  cause  aet  for  hearing  May  27, 1884. 
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mBXMS  OOVBT  OOMMXSSEOV. 


M.  OBAmn,  Oki^Jmig; 


^.  Ham.  Hom.  VEAnLiv  J.  Diokmav 

Hw.  OBAkui  D.  Xastiii.  How.  Jomv  MoOAUiiT. 

Obliim^M,  OMc»,  April  29, 18d4. 
anrxBAii  DooKSt. 
Vo.  285.    CUl  et  «1.  f>.  Seymour,  Sabin  A  Ck>.    Bnor  to  the  District  Ooort 

of  PatnamOoanty. 
MoOauixt,  J. 

8.  S.  A  Ck>.  sold  and  delKered  a  threshing  maohine  to  K.  upon  the  oon* 
ditions : 

1.  TUat  the  title,  ownership  or  possession  of  the  machine  tlhonld  not 
pass  ftom  them  to  K.  nntil  the  notes  |^yen  for  the  porchsse  price 
should  be  paid  in  full. 

%  That  S.  S.  A  Co.  should  have  power  to  declare  the  notes,  so  given, 
due  at  any  time  they  should  deem  the  debt  insecure,  and  to  sell 
the  maohine  at  public  or  private  sale  and  apply  the  nrooeeds  upon 
the  unpaid  balance  of  the  purchase  price. 

MMU  U  That  under  the  first  condition  the  property  in  the  machine  did 
not  pi^  to  K,  usftil  he  had  paid  the  purchase  price. 

2.  That  the  right  to  sell  the  property  and  apply  the  proceeds,  as  pro- 
vided in  the  second  condition,  did  not  divest  the  sellers  of  their 
right  of  property  reserved  in  the  first  condition. 

Judgment  aflirmed. 

184^  Fiicidnger  v.  Baum.    Error  to  the  District  Court  of  Butler  Ck>unty. 

Mabiin,  J. 

1.  A  testator  devised  all  bis  real  and  personal  property  as  foUows:  '*  1 
give  and  bequeath  to  my  beloved  wife  Eleanor  the  balance  of  my 
real  and  personal  estateto  sell,  rent  or  posseas  so  long  as  she  may 
remain  unmarried' and  my  widow^after  my  lawful  debts  shall  be 
paid ;  but  in  esse  of  my  wife's  death  or  remarriage,  then  the  re- 
mainder thereof  to  be  equally  divided  among  the  heirs  of  John  C, 
James  H.,  William  B.,  Lydia  Ann  and  Eliza  Ann  Thomas"  (his  five 
children),  **as  they  becgme  of  age-rafter  the  lawful  debts  of  my 
wife's  contracting  are  paid.  And  I  hereby  nominate  and  appoint 
Jacques  Speer  to  be  my  executor  of  this  my  last  will  and  testament.'^ 
Thedevlaees  survived  the  testator.  The  grandchildren  accented  the 
devise  and  survived  the  widow,  who  left  the  real  estate  and  a  part 
of  the  personalty  and  a  debt  which  she  had  contracted  for  her  sup- 
port. Heid:  A  vested  interest  in  remainder  in  such  of  the  personalty 
as  might  be  left,  and  a  remainder  in  fee  in  the  real  estate  (after  the 
determination  of  the  life  estate  of  the  widow)  was  veeted  immediately 
in  the  grandchildren  as  tenants  in  common.  By  accepting  the  devise, 
however,  the  remaindermen  became  personally  liable  for  the  debt 
of  the  widow,  which  was  also  a  charge  on  the  remainders. 

2.  The  executor  paid  all  the  debts  of  the  testatpr  and  settled  an  account 
showing  a  small  balance,  which  he  was  ordered  to  pay  to  the  widow. 
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Hdd:  Presumably  the  ezooator  had  no  remmining  duty  to  perform. 
It  was  not  hla  duty  to  pay  tlia  widow's  dabt,  nor  to  diyidetbe  eatatea 
in  ramaindar. 

S.  Aoeordini^,  notwlthatanding  the  oraditor  obtained  a  Judgment 
agalnat  tbeexeoator,  as  anch,  for  the  amount  of  the  widow's  debti 
and  the  ezeeutor  sold  the  real  estate  onder  an  order  of  oouri  In  a 
suit  brought  by  him  profeesedly  to  carry  out  the  will  and  pay  said 
debt  out  of  the  prooeeda  of  a  sale  and  diyide  the  realdue  among  the 
deyisees  (of  whioh  suit .  the  sureties  on  the  executor's  bond  had  no 
knowledge),  the  sureties  are  not  answerable  for  the  ezeeutor'a  refusal 
to  pay  over  to  the  devisees  the  proceeds  of  sale  conformably  to  the 
order  of  the  oourt*oonfirming  the  sale  and  of  the  probate  court  on 
aettlement  of  an  account  therein. 

Judgment  of  dlatrict  court  and  common  pleas  roTersed. 

820.  Benninger,  Ireland  A  Bailey  v.  Charlea  Heas.  Error  to  the  Supoiior 
Court  of  Cincinnati.  Reaerred  In  the  Dlatrict  Court  of  Hamilton 
County. 

DXOKMAK,  J. 

1.  In  a  commercial  partnership,  each  partner  haa  the  right  to  boirow 
money  and  give  notea  for  partnership  purposes  in  the  firm  name, 
and  thereby  bind  all  the  partners,  notwithstanding  a  private  ar- 
rangement among  themaelvea  to  the  contrary,  if  such  arrangement 
be  not  known  to  thoae  giving  the  credit. 

2.  B.,  such  a  partner,  with  authority  to  borrow  money  in  the  firm  name, 
representing  that  he  wished  to  borrow  mon^  for  the  use  of  the  par- 
tnership, eilected  a  loan  on  the  strength  of  such  representation,  and 
in  two  days  after  receiving  the  money,  brought  to  the  lender  a  note 
therefor,  payable  to  the  order  of  the  lender,  signed  by  the  partner  in 
his  individual  capacity,  and  endoraad  by  him  in  the  name  of  his 
firm.    HeUi: 

That  the  note  not  having  been  delivered  until  after  the  tranaaotloii,  the 
form  of  the  note  was  only  adrcumatanoe  for  the  oonalderatlon  of  the 
Jury  in  connection  with  what  was  said  and  done  at  the  time  of  the 
transaction.  In  determining  whether  at  the  time  of  advancing  the 
IcdLn,  the  lender  had  notice  that  the  partner  borrowed  the  money  for 
hia  own  private  use. 

8.  Where  the  act  of  the  partner  Is  within^the  scope  of  the  pattnerahip, 
a  declaration  made  by  him  at  the  time  of  the  transaction.  Is  compe- 
tent to  show,  that  the;act  waa  done  in  behalf  of  the  partnership ;  and 
If  the  credit  was  obtained  on  the  ftiith  of  such  declaration,  the  falsity 
of  the  representation  Is  not  material. 

Judgment  of  the  superior  court  afltoned. 

802.  Dreabach  et  al.,  aaaignees,  v.  Stein  et  al.  Appeal.  Reserved  In  the 
District  Court  of  Pickaway  County. 

N4J8H,  J. 

X,  8.  made  an  sasignvientof  all  hlspropet^  to  D.  and  W.  for  ^he  benefit 
of  his  creditors,  under  the  aasignment  l^Mm  of  the  etata.  A-  portion 
of  the  re^  satate  was  sold  by  the  ssoignaoe  at  privikte  aale^  and  iOl 
steps  taken  about  the  sale  were  In  strict  conformity  to  amended 
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seotion  fiye  of  **  an  act  regalating  the  mode  of  cdmitilBterlng  aasigii- 
mentB  for  the  benefit  of  creditors.*'    [68  Ohio  K,  106]. 

JBHd.'    Tliia  was  a  Jadidal  sale. 

%,  Where  the  assignees  afterwards  broaght  an  action  against  the  por- 
ehasers  to  foreclose  the  mortgage  glyen  to  secure  a  portion  of  the 
piarchase  money,  it  is  not  a  good  defense  to  show  that  the  assignees 
and  porehasers  were  mistaken  as  to  the  number  of  acres  in  the 
tract  of  land  so  sold. 

Decree  for  plaintifh. 

168.  William  Edwards  et  al  v.  The  Bedford  Chair  Company  et  aL  Error 
tp  the  District  Court  of  Cuyahoga  county. 

QBAnesB,  C.  J. 

[See  contents  for  case  reported  in  full.] 

826.  David  D.  I>ungan  v.  William  C.  SaHbrd.  Error  to  the  District  Court 
of  Pike  County. 

BTTHxCouirr: 

The  S.,  J.  A  P.  ILR.  Co.,  a  corporation  doing*  business,  but  actually  in- 
solvent,  on  August  21, 1878,  in  payment  of  a  debt  due  to  D..  aflsigned 
to  him  an  instrument  reading  thus: 

'*I  hereby  agree  to  pay  to  W.  C.  Saflbrd,  his  heirs,  executors,  administra- 
tors or  assigns,  flye  hundred  dollars,  upon  the  completion  of  the 
Springfield,  Jackson  A  Pomeroy  Railro«d,  from  Springfield,  in  Clark 
county,  O.,  to  Jackson,  in  Jackson  county,  Ohio,  and  the  cars  are 
actually  running  on  said  road  between  said  two  designated  points, 
proylded  that  the  said  Safford  shall  subscribe  one  jthousand  dollars 
of  stock  to  said  road,  to  be  paid  upon  the  completion  of  said  road, 
and  when  the -cars  are  actually  running  thereon  between  Springfield 
and  Jackson,  as  aboye  stated.  G.  W.  A.  Clotjoh. 

«*Dated  June  24, 1875." 

'*I  hereby  accept  the  aboye  offer  to  which  Q.  W.  A.  Clough  has  affixed  his 
signature,  and  I  here  subscribe  twenty  shares  of  stock  of  fifty  dollrss 
each  to  said  Springfield,  Jaokaon  A  Pomeroy  Railroad,  to  be  paid 
when  said  Clough  has  ftilflllod  his  obligation  in  the  aboye  con^tract. 

'  Wm.  C.  Safford." 

The  road  was  completed,  and  the  oars  runningj  on  July  20, 1878.  On 
February  M,  1879,  D.  sned  8.,  averring,  in  addition  to  these  facts,  that 
S.  had  refused  to  -sue  C.  for  the  |600,  and  that  a  reasonable  time  had 
elapsed,  but  did  not  ave^  that  the  money  could  have  been  collected 
by  suit. 
After  his  demurrer  to  the  petition  was  oyerruled,  S.,  by  answer,  claimed 
to  set  off  scrip  owned  by  him  like  this: 

**  The  Springfield,  Jackson  dt  Ptmeroy  J8.  R.  Co.,  (Narrow  Ouage), 

**  Will  pay  the  bearer  on  demand,  at  the  oflices  of  the  sub-treasuiera 
of  said  company,  in  Springfield,  South  Charleston,  South  Solon,  Jef- 
fersonviUe,  Washington,  Greenfield,  Bainbridge,  Wayerly  or  Jackson, 
''ONE  DOLLAR 
**On  their  sukwcription  to  the  capital  stock  of  said  company. 
"  Wavbrlt,  O.,  Sept.  1, 1876.  No.  887. 

'*  Jab.  Emmr,  President, 
**  Obo.  a.  Babnbs,  Secretary." 
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"^llifln  notiHed  of  the  trmnsfer,  GL  owned  |260  in  aerip,  and  nftervaid* 

booght  mon. 
Hdd^  1.  The  aasignment  was  yalid. 
S.  8.  was  not  bonnd  to  ane  for  the  1600  nnleea  Itwaa  ooUectible.    Would 

hebeflhtfRbonndtoaaef    Qica€r«. 
8.  8.  had  aright  to  aet  off  the  |260  of  aorip;  bnt  if  hia  liability  on  hi» 

anbacriptlon  had  matured,  heoould  not  aet  offagainatD.  aeilp  bought 

after  noUoe  of  the  aaalgnment. 
Judgment  affirmed. 
101.    Hildebrant  v.  Polk.    Brror  to  the  Diatiiot  Court  of  C3inton  County. 

Judgment  affirmed.    No  report 
100.    Alonao  MoOill,  executor,  Ac,  v.  Willlamaon.    Error  to  the  IMatrict 

Court  of  Hamilton  County.    Judgment  affirmed.    No  report. 
Jtt7.    Simonia  v.  The  Insurance  Company  of  North  America.    Brror  to 

the  District  Court  of  8eneca  County.    The  bill  of  exceptions  ahowa 

a  state  of  fkota  "  proven  "  that  made'the  entire  poli<7  yoid  and  en- 
titled the  company  to  -a  Judgment. 
Judgment  of  the.diatrict  court  affirmed.    No  r{|>ort. 
80S.    Dreabaoh  etal.  v.  Dreabach  et  al.    Appeal..   Reaerved  in  the  Diatiiet 

,    Court  of  Pickaway  County.    I>ecree  for  plaintiflL    No  report. 
fSn,    Dungan  v.  Ware.    Brror  to  the  Diatrict  Court  of  Pike  County. 

Judgment  affirmed.    No  report. 
S38.  Munaon  v.  Prichard.  Error  to  the  pistrict  Court  of  licking  County. 

Judgment  affirmed.    No  report. 
888.    Fassett  v.  Rike.    Error  to  the  District  Court  of  lAcaa  County. 

Diamiaaed  for  want  of  preparation. 
888.    Billa  et  al.  v.  Billa.    Brror  to  the  District  Court  of  Huron  County. 

IMamlMed  for  want  of  preparation. 
845.    Pfau  V.  Cincinnati  Ice  Co.    Brror  to  the  Diatrict  Court  of  Hamilton 

County.    DismiMed  for  want  of  preparation. 
8ift.    Pfau  V.  Andrew.    Error  to  the  Diatrict  Court  of  Hamilton  Coun^. 

Diamisaed  for  want  of  preparation. 
847.    Pfau  V.  Adam.    Brror  to  the  District  Court  of  Hamilton  County. 

Dismissed  for  want  of  preparation. 
860.    Carpenter  V.  Patohel,  executor,  Ac    Error  to  the  District  Court  of 

Clermont  County.   'Dismissed  for  want  of  preparation. 


DIGEST  OF  CASES. 


AmmiHL  and  BatlsflMtioB—GTaim  for  BBrwnal  Ii^fwfy-^Jhx^fmeKt  Made.— 
Where  one  haying  a  claim  for  damages  for  a  personal  injury,  unliqui- 
dated in  amount,  and,  knowing  all  the  fkcts,  demands  and  receives  from 
the  wrong-doer  a  sum  of  money,  on  account  of  the  injury,  there  being 
no.agreement  that  the  sum  ii  in  satislkction  in  whole  or  in  part  of  the 
cause  of  the  action,  it  is  presumptiyely  sn  accord  and  satiifaotion  for  the 
Injury.    HkMe  t.  B.  B.  Ob.    Minn.  8up.  Ct.    17  Rep.  488. 
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BoBd— JRsfiotty  {n—Liqmdated  Daima^fea'-DeeUirtaions  of  J^MrHes,— 
Whether  the  amoant  stated  In  a  oonditional  bond  or  contract  is  to  be 
taken  as  a  penalty  or  a  liquidation  of  damages  arising  from  a  breach  Of 
the  condition,  is  determined  by*  the  intention  of  the  parties  drawn  from 
the  words  of  the  whole  contract,  examined  in  the  light  of  its  subject- 
matter  and  its  snrronndings.  The  relation  must  be  considered  which 
the  snm  stlpnlated  bears  to  the  extent  of  the  injury  which  may  be 
caused  by  the  several  breaches  provided  against,  and  the  ease  or  diffi- 
culty of  measuring  a  breach  of  oamages.  The  concurrent  declarations  of 
the  parties  are  inadmissible  except  to  show  mistake  or  firaud.  Biffony  v. 
3V«on,  25  P.  F.  Smith,  explained.  CKUia  v.  HaU,  7  Philadelphia,  422, 
approved.    March  Y.AUabough,    Sup.Ct.  Pa.    Phila.  In  tell.,  April  11, 'SI. 

City  not  liable  fbr  Negligent  Act  by  Fireman.— A  declaration  for  dama- 
ges caused  by  a  defective  highway  ia  not  sustained  by  proof  of  a  negli- 
gent act  of  a  fireman  in  the  highway  frightening  a  traveler's  horse. 
JBdgftrijf  v.  Ooncord.    K.  H.  Sup.  Ct.     29  Alb.  L.  Jour.  291. 

Common  CTxi^t^LiabUity  for  Goods  Destroyed  by  Fire  on  Wharf,— 
Goods  were  delivered  to  the  defendant,  a  steamboat  company,  for  trans* 
portation.  The  bills  of  lading  did  not  designate  any  particular  vessel. 
The  goods  were  burned  on  the  wharf  by  a  fire  net  occurring  through 
any  neglect  of  the  defendant.  Held,  that,  even  though  the  goods  were 
negligently  delayed  by  the  defendant,  the  delay  was  not  the  proximate 
cause  of  the  loss.  8eott  v.  Baltimore,  ete.,^R.  Co.;  OdeU  v.  Same:  PurceU 
V.  Same.    U.  S.  C.  C,  D.  Md.,  Jan.  15, 1884.    19  Fed.  Rep.,  56. 

^fidiBmo^— Sufficient  to  Prove  Any  One  Material  Ground  of  Beeovery.—Iii 
an  action  to  recover  damages  for  an  injury  on  the  ground  of  negligence, 
where  the  declaration  alleges  the  grounds  of  negligence  to  be  In  respect 
to  defendant's  fence,  and  that  such  fence  was  **  improperly,  unskiUfully 
and  negligently  built  or  constructed  in  a  dangerous  and  close  proximi^ 
to  "  defendant's  railroad,  etc.,  It  is  not  necessary  to  a  recovery  to  prove 
that  the  fence  was  ^*  improperly,  unskillfully  and  negligently  "  so  built, 
eta  It  is  sufficient  to  prove  any  one  of  the  faults  charged.  The  North 
Chicago  JtoUing  MQl  Ob.  v.  Mary  Morrieaey.  Adm'z\  Sup.  Ct.  111.,  March 
28,1884. 

JurisdiotiOB  of  IT.  8.  Cironit  Coaxts—  U,  S.  Supreme  Court  to  Determine 
eua  aponte-^Consuls  of  Foreign  Oountriee— Alienage, — 1.  In  cases  coming 
ftom  the  drouit  courts,  this  court  will  determine  from  its  own  inspec- 
tion of  the  record,  whether  they  are  of  t|ie  class  excluded  by  statute  from 
the  cognisance  of  those  courts;  this,  although'  the  question  of  jurisdic- 
tion is  not  ndsed  by  the  parties.  2.  The  constitutional  grant  of  original 
Jurisdiction  to  this  court  of  all  cases  affecting  consuls,  does  not  prevent 
congress  from  conferring  original  Jurisdiction,  in  such  cases,  also,  upon 
subordinate  courts  of  the  Union.  8.  The  Jurisdiction  of  the  circuit  courts 
of  the  United  States,  of  suits  by  citizens  against  aliens,  is  not  defeated  by 
the  fkct  that  the  defendant  is  the  consul  of  a  foreign  government.  4  The 
aUepageof  a  defendant  Is  not  to  be  presumed,  'from  the  mere  flEust  tha$ 
he  is  the  consul,  in  this  country,  of  a  foreign  government.  Bore  v.  iWs-« 
ion.    U.  8.  Rnp.  Ct.,  Apr.  19, 1884.    Ch.  Legal  News. 
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'  €fa»,-^Whm  m  landlord  knew  that  a  lionae  waa  not  In  good  order 
^mdrepreeentod  that  it  waiK  tben  the  qaeation  whetlier  he  knew  thata 
eaoae  ejdated  which  rendered  the  hooee  nnllt  for  oceapatlon—aaeh  aa 
newer  gai  or  other  noieome  eteneh  (aa  ahown  by  the  evidenoe  in  an 
aetlon  for  rent)— waa  for  the  Jnry  to  determine,  not  tar  the  eonrt ;  and  it* 
the  landlord  did  know  that  aaoh  eauae  eTirted,  it  waa  a  wrongful  act  on 
hie  part  to  rent  the  hooae  without  notice  of  ita  condition;  and  if  tae 
tenant,  after  dIeooTeiing  and  experiencing  the  injnriooa  eflfecta  of  the 
atenoh  in  the  honae,  waa  compelled  V>  Qvi^  ^  the  landlord  cannot  tike 
adrantage  of  hia  own  wrong  by  enforcing  the  contract  for  the  payment 
of  rent.  JddfcMm  t.  OddL  Gen.  Torm.  K.  T.  Com.  Plena;  25  K.  T. 
BiUy  Reg.  061.    Ouea  cited  are  10  O.  B.  691 ;  6U.AW.tn;  lON.T  f7. 


'  and  lanramt— ^€i0qM9»6r  iVoprieCor— XAaf— Hcmu^ei— Jfc  tiee 
iir  BeekleBmeu  of  SmpUn^—The  liability  of  the  owner  of  a  newapaper 
for  the  acta  of  an  ajgent  to  whose  diaoretion  he  baa  oommitted  the  paper 
or  a  department  of  it,  and  over  whom  he  does  not  ezerdae  enperviaion, 
Ib  broader  than  the  ordinary  liability  of  a  master  for  the  acta  of  a  aer- 
Tuit,  and  eridenoe  tending  to  show  malice,  reokleaBneaB,  or  careleaenef  i 
In  the  compoaition  or  publication  of  a  libel  by  anob  agent  may  be  giyeo 
by  the  plaintiff  in  an  action  baaed  on  each  libel  agalnat  the  owner  of  the 
paper  to  enhance  the  damagea  lecoTcrable  therein,  i  Where  under  anch 
cirrtimataneea  i^  Ubel  haa  been  publiahed  it  la  error  to  charge  the  jury 
that  if  the  owner  of  the  paper  had  no  peraonal  knowledge  of  the  Ubel 
before  it  waa  publiahed,  and  afterwards  in  good  fldth  did  what  waa 
reaaonable  to  maktf  amende  and  reparation,  punitive  damagea  could  not 
be  recovered  againat  him  ;  evidence  of  auch  facta  may  be  given  in  miti- 
gation of  4eniagee,  but  cannot  be  permitted  to  control  the  damages. 
BrucB  V.  JBeed.    Pa.  Sup.  CL   17  Rep.  347. 

Veoeamriet  Fomisbed  Advlt— i^a<A«r  Not  LiabU.—A  father  ia  not  liable 
for  neoeaaariee  fumiahed  an  adult  child  who  Uvea  at  hia  house  aa  a 
member  of  hia  family,  the  neceaaariea  being  fnmiahed  on  the  reqneat  of 
auch  child.  Neceaaariee  thua  famished  are  not  part  of  the  *' family 
eziMnaee,"  under  aection  2214,  Oode.  Adaks,  J.,  dissentiiig.  BiaekUif 
V.  Ldba.  8.  C.  Ia.  18  N.  W.  Rep.  058,  Ck>urt  cite ;  55  N.  T.  256;  4 Walt8a47 ; 
8  Pick.  207;  23  Ind.  190;  Ck>xe  (N.  J.)  449. 

Vote  Ceataiaing  Proaiae  te  Pay  Attoraey'a  Pee  not  Vegotiable.^A  writ- 
ten promise  to  pay  a  specified  aum  of  money  two  montha  after  date,  and 
if  not  paid  when  due,  to  pay  all  costs  and  charges  for  collecting  the  same, 
with  intereet,  ia  not,  in  legal  contemplation,  a  negotiable  promiaaory 
notey'fomamuoh  aa  the  coale  and  chargea  of  collection,  part  of  the  aum 
agreed  to  be  paid,  are  uncertain  and  contingent.  Jl  dt  M.  Cb.  v.  Nem- 
Md.  Ct.  App.  29  Alb.  L.  J.  213. 


Praetioe— fToivar  of  IrroguiarUy^JudomaU  be/ore  An8wer.^A  Judg- 
ment rendered  againat  a  defendant  before  the  ezpiratipn  of  the  time  ibr 
anawering  ia  irregular,  but  not  void ;  and  if  the  defendant  takes  no  stepe 
to  correct  the  error,  he  is  persnmed  to  have  waived  it.  WkUe  v.  Orow. 
U.  a  a  C,    Jan.  21,  1884.  4  8.  C.  Rep.  71. 


i^ 
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Plfftnanhip— Hour  Praved—Obmmon  JBq»or<.~When  the  existenoe  of  a 
partnership  has  been  osoe  shown  by  independent  testimony,  proof  of  a 
general  zepntation,  or  oommon  report  of  its  existence,  in  the  neighbor- 
hood in  which  the  business  is  carried  on,  is  competent  to  show  a  probable 
knowledge  of  the  fact  by  the  plaintiff;  and  for  a  like  purpose  the  noto- 
riety of  a  dissolntion,  or,  perhaps,  of  the  non-existence  of  a  partnership, 
may  be  shown  to  charge  a  jmrty  with  iibpliea  knowledge  of  the  fact; 
the  principle  being,  that  a  person  wonld  be  Ukely  to  know  any  fact  gen- 
erally known  in  his  neighborhood.  Bat  this  principle  cannot  be  extended 
so  as  to  charge  a  person  who  resides  in  a  distant  city  with  implied  knowl- 
edge or  notice  of  a  fact,  because  it  Is  generally  known  in  a  remote  local 
neighborhood.  BumesY.  &  Brian  dt  Wcuhingion.  Alabama  Sup.  Ot., 
Dec.,  1888. 

,  ——'—■ 

BepleTin  for  Goods  Psrehasod  at  Pnhlie  8ale.— Although  the  terms  of 
sale  be  that  a  note  with  security  was  to  be  g^ven  by  the  bidders  for 
goods  purohssed  if  the  amount  exceeded  ten  dollars,  a  subsequent  d»- 
liyery  without  requiring  a  note  to  be  given  will  pass  the  title,  although 
there  was  no  ao|nal  agreement  to  waive  the.  giving  of  a  note.  Ketmedjf 
V,  Burt.    Phila.  InteU.,  April  11,  *84. 


Bemoval  to  Tedsral  Court— JPYrse  TVrm.— A  complaint  in  an  action  of 
forcible  detainer  was  filed  in  the  State  Court  during  the  April  term,  and 
on  the  fifth  day  of  the  term  and  on  the  next  day  the  appearance  of  the 
defendant  was  entered  by  counsel  and  the  service  of  process  waived. 
Nothing  more  was  done  at  that  term.  At  the  next  term  the  defendant, 
before  the  trial,  filed  a  petition  to  transfer  the  cause  to  the  Federal 
Court  and  gave  the  necessary  bond,  but  the  court  refused  to  transfer  the 
oause.  Held^  that  the  defendant  was  not  chargeable  with  negligence  in 
not  pleading  to  the  complaint  at  the  April  term,  there  being  no  agree- 
ment to  try  the  cause  at  that  term,  and  that  the  court  erred  in  refusing 
to  grant  the  prayer  of  the  petition.  JPtagg  v.  Walker.  Sup.  Ct.  HI., 
March  26, 1884. 


Trugt~-3wrvival  of  LiabUU^/or  Breath  of—joinder  of  Defendania^Ab' 
aenee  of  JParUee  beyond  the  Jurisdiction  of  the  Oourt—  When  Relief  will  be 
Ghranied-^Joint  Breach  of  IVuai— Powers  of  Receiver  Limited  to  the  Juria- 
dietion  where  AppovrUed.—The  personal  representatives  of  a  deceased  trus- 
tee are  liable  to  the  extent  of  their  assets  for  breaches  of  trust,  committed 
in  his  life-time;  and  in  case  of  a  Joint  breach  of  trust  the  representatives 
of  a  deceased  trustee  may  be  joined  with  the  survivors  as  defendants. 
Wheu  effectual  relief  can  be  given  against  the  parties  actually  appearing, 
the  courts  of  the  United  States  will  not  dismiss  a  bill  because  of  the  ab- 
sence of  other  parties  whose  appearance  would  be  required  if  they  were 
within  the  Jurisdiction  of  the  court.  Such  relief  can  be  given  against  one 
of  several  trustees  Jointly  implicated  in  a  breach  of  trust,  since  their  lia- 
bility is  several  as  well  as  Joint.  A  receiver  appointed  in  one  Jurisdiction 
to  take  chaige  of  a  fund  cannot  sue  in  another  in  his  own  name,  though 
expressly  authorijeed  by  the  decree  to  maintain  actions  in  his  own  naiT '*' 
HoMordf  CbmV,  v.  Durant.   U.  S.  C.  C,  BCass.    19  Fed.  Rep.  471. 
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TiwpMt—JiUMil— Arof^e  Oatite  Detliroyiiig  Crop9—Righi»  of  LamOr 
oiMMr.— Intent  is  not  neoeflMiil  j  an  element  in  trespMB,  nnlees  to  enhance 
damages;  it  is  snfflelent  if  the  act  be  committed  without  Jnailftcation 
or  legal  exoose.  A  pexson  finding  cattle  destroying  his  crops  may  con- 
fine them  during  the  night,  and  in  the  momii^  tarn  them  into  the  high- 
way without  being  responsible  if  th^  stray  away,  providing  he  use 
ordinary  care  and  prudence.  He  may  not,  however,  if  he  meet  them 
afterwards  in  the  highway,  drive  them  Airther  away.  But,  if  the  cattle 
escape  through  a  defect  in  the  defendant's/onoe,  or  because  of  defendant's 
taking  down  a  sufficient  division  fence,  which  the  plaintiff  is  bound  to 
maintain,  the  defendant  cannot  then  drive  them  into  the  highwav,  but 
must  return  them  to  the  close  whence  they  came,  or  he  will  be  deemed  a 
trespasser.     Tobiin  v.  DeaL    Wis.  Sup.  Ct.,  BCarch  18,  1884. 

TruBt^EkpUty  Pteadmg^BeUvaney  of  AvermmU^^A  stockholder  of 
the  Credit  Mobilier  brought  suit  in  behalf  of  himself  and  others  against 
Thomss  C.  Durant  and  others,  trustees,  to  enforce  the  trust,  and  set  forth 
in  his  bill  a  decree  formerly  rendered  in  a  different  court  declaring  cer- 
tain shares  nominally  held  by  Durant  to  be  in  fact  the  property  of  the 
stockholders  of  the  Credit  Mobilier,  and  appointing  the  plaintiff 
in .  the  present  case  receiver  of  all  moneys  due  ftom '  I>UTant  to 
the  stockholders.  Held :  That  the  averment  of  the  plaintiff's  appoint- 
ment as  receiver  was  relevant  as  tending  to  show  the  disposition  to  be 
made  in  the  final  decree  of  the  moneys  for  which  the  defendants  may  be 
held  accountable.  Hazard^  Cbm.  v.  Durant,  U.  S.  C.  C.  D.  Mass.,  Fob.  15, 
1884     19  Fed.  Rep.  471. 

Tmst  B—d—Tnutees  atUAort^  to  release,— A,  trustee  in  a  deed  of  trust, 
as  snob,  has  no  authority  to  release  the  same,  and  if  he  accepts  ttom  the 
owner  of  the  land  payment  of  the  indebtedness  without  authority  of 
legal  holder  of  the  note,  appropriates  the  money  to  his  own  use  and  en- 
tire satisfaction  of  the  trust  deed  without  the  knowledge  or  consent  of 
the  cestui  que  trusty  the  entry  of  satisfaction  or  release  of  the  trust  deed 
will  avail  nothing  in  favor  of  the  debtor  so  paying,  or  his  heirs  orde- 
yiseei,  and  the  same  may  be  foreclosed  as  against  them.  Stiger  v.  Bmt. 
Sup.  Ct.ni.    Filed  March —, '84. 

Water  Coarse— OteCrMcevm—ii^riaii  Owners.— If  one  obstructs  the 
flow  of  water  in  a  water  course  by  erecting  a  dam  or  reservoir  and  col- 
lecting water  therein  for  use  on  his  own  land,  he  is  liable  to  any  riparian 
owner  along  the  course  of  the  stream  injured  by  suchinterruptionof  the 
water,  even  though  .he  may  have,  after  building  the  dam,  leased  out  the 
land.  Every  owner  of  land  on  the  banks  of  a  stream  has  a  usufruct  in  the 
water,  but  cannot  diminish  or  divert  the  stream  except  that  all  water 
necessary  for  the  use  of  men  and  animals  may  be  withdrawn  from  it  by 
natural  or  artificial  means,  but  water  can  not  be  taken  from  it  for  irriga- 
tion or  such  secondary  purposes.  The  right  conferred  by  charter  on  a 
railroad  company  to  construct  and  maintain  a  road  does  not  indude  tlie 
right  to  build  dams  across  water  couraes  or  otherwise  obstruct  the  flow 
of  any  running  stream.  Anderson  v.  Omemmati  Southsm  jgaflawy.  Ky. 
Ct.  App.,  Feb.  19, 1884.    6  Ky.  Iaw  Bep.  MS. 
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Vol..  V.  Columbus,  O.,  May  10,  1884.  No.  18. 


CURRENT  TOPICS. 


SVOOBSfFlTL  APFUOAVTB  70B  \D1EI88I0V  TO  THI  BAX. 

An  examinatioQ  of  applicants  for  admission  to  the  bar,  took 
place  at  the  Supreme  Court  room  on  Tuesday,  May  6th  last. 
There  were  forty-four  applicants,  of  which  number,  after  a 
careful  examination,  twenty-two  passed.  The  names  of  the 
successful  applicants  are  as  follows : 

James  Austin,  Jr.,  Toledo;  Edward  M.  Bailey,  New  Phila- 
delphia ;  H.  W.  Baird,  Cleveland  ;  Geo.  W.  Baptiste,  Paines- 
ville ;  Geo.  L.  Garrett,  Morrow  ;  Freeman  E.  Bowers,  Perrys- 
burg;  Chas.  E.  Buroker,  St.  Paris;  Ashton  H.  Coldham^ 
Toledo  ;  Jno.  W.  Craine,  Alliance  ;  W.  R.  Hare,  Upper  San- 
dusky; Chas.  Hartzell,  Canton;  M.  B.  Johnaon,  Elyria;  Thos. 
H.  Laller,  Uhrichsville ;  Wallace  D.  Rice,  Toledo ;  John  W. 
Trainer,  Steubenville ;  Lee  J.  Vance,  Youngstown :  Orlando 
Wilcox,  Hinckley;  John  M.  Wright,  Lancaster;  William  C. 
Yost,  Wooster;  Wm.  H.  Young,  Dayton;  Eckstein  Case, 
Cleveland ;  Edmon  D.  Sackett,  ^ew  London. 


ADJOVBnSHT  07  IT.  8.  8VPBEMS  OOVBT— JUBISDIOnOH  07  8TATB 

COUBTS  nr  BZTBAOITIOB  CASBS-POUCB  POWEB  op  8TATB 

CAB  BOT  BB  OOBTBACTBB  AW  AT  BT  LBeiSLATVBB. 

The  Supreme  Court  of  the  United  States  adjourned  on 
Monday  last.  May  6th,  one  die,  for  the  October  term,  1883.  The 
October  term,  1884,  commences  on  the  first  Monday  of  October 
iiext.  Before  adjourning  the  court  announced  several  impor- 
tant decisions,  of  which  we  mention  the  Robb  Extradi- 
tion case.  The  facts  of  the  case  are,  in  short,  as  follows :  An 
officer,  W.  L.  Robb,  came  down  from  Oregon  to  take  back  one 
Charles  H.  Bailey,  who  is  wanted  in  that  state  for  trial.    Bai- 
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ley  being  under  arrest,  he  was  turned  over  to  that  officer. 
Subsequently  a  writ  of  habeas  corpus  was  sued  out  of  the  su- 
perior C0urt  by  Bailey,  and  Robb  wits  directed  to  produce  his 
prisoner  in  court,  which  he  refused  to  do,  claiming  that  he 
held  Bailey  under  the  United  States  laws,  and  that  the  court 
had  no  authority  in  the  matter.  For  this  refusal  he  was  ad- 
judged guilty  of  contempt  and  remanded  to  the  custody  of 
Sheriff  Connolly.  H^  then  sued  out  a  writ  in  thelJ.  S.  Circuit 
Court  fof  the  District  Court  of  California,  which  was  argued 
and  submitted. 

The  U.  S.  Circuit  Court, Sawyer  and  Sabin,  judges,  decided 
that  the  California  Superior  Court  had  no  jurisdiction  on  the 
petition  of  Bailey  to  issue  the  writ.  Robb  also  had 
obtained  a  writ  of  habeas  corpus  in  the  Supreme  Court  of  Cali- 
fornia, which  decided  that  the  superior  court  had  jurisdiction 
;and  authority  to  compel  petitioner,  by  imprisonment  for  con- 
tempt, to  produce  the  body  of  his  prisoner,  Bailey,  but  held 
that  it  was  their  duty  to  yield  gbedience  to  the  statutes  of 
the  United  States. 

The  Supreme  Court  of  the  United  States  now,  on  Monday 
last,  sustained  the  decision  of  the  Supreme  Court  of  California 
by  holding  that  it  was  competent  for  California  Courts,  or  any 
of  her  juds^es  to  determine  upon  the  writ  of  habeas  corpus, 
whether  the  warrant,  arrest  and  delivery  of  the  fugitive  to 
the  agent  of  the  State  of  Oregon  were  in  conformity  with  the 
law  or  not,  and  that  the  refusal  of  said  agent  to  obey  the  man- 
date of  the  California  Court  was  properly  adjudged  contempt 
of  such  court. 

Another  decision  of  special'  importance  was  that  of  the 
Butchers'  Union  Slaughter-house  and  Live  Stock  Landing 
Company,  appellant,  against  the  Crescent  City  Live  Stock 
Landing  and  Slaughter-bouse  Company;  appeal  from  Ihe 
Circuit  Court  of  the  United  States,  Eastern  District  of  Louisi- 
ana. Thfi  question'  presented  by  this  case  is  whether  the 
State  of  Louisiana,  by  the  provisions  of  its  new  constitution, 
adopted  in  1879,  ha,d  the  power  to  take  away  the  exclusive 
privileges  granted  the  Crescent  City  Slaughter-house  Company, 
by  an  act  of  the  General  Assembly  of  Louisiana,  adopted 
March  8, 1869.  This  court  holds,  first,  that  the  regulation  of 
certain  unwholesome  or  dangerous  trades,  such  as  the  slaugh- 
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ter-house  business,  the  manufacture  of  gunpowder,  etc.,  which 
may  become  detrimental  to  the  public  health  or  safety,  is  in- 
cluded among  what  may  be  called  police  powers  of  the  state ; 
second,  that  the  legislature  can  not,  by  any  contract,  limit  the 
exercise  of  these  police  powers  to  prejudice  the  general  welfare. 
The  preservation  of  the  public  health  and  the  protection  of 
public  morals  are  so  necessary  to  the  best  interests  of  social 
organization  that  wise  policy  forbids  a  legislative  body  to 
divest  itself  of  the  power  to  enact  laws  for  the  preservation 
of  health  and  repression  of  crime ;  such  power  can  not  be  sold 
or  bargained  away  under  any  circumstances,  as  if  it  were  a 
mere  privilege  which  a  legislator  could  dispose  of  at  his 
pleasure. 

Third — It  follows  from  these  considerations  that  the  State 
of  Louisiana  had  and  could  properly  exercise  the  power  to 
revoke  the  exclusive  privilege  granted  appellees  in  this  case, 
and  that  the  state  constitution  of  1879  and  the  ordinances  of 
the  City  of  New  Orleans  complained  of  are  not  void  as  im- 
pairing the  obligations  of  the  appellees'  contract*.  The  decree 
of  the  circuit  court  is  reversed  and  the  case  remanded,  with 
directions  to  dismiss  the  bill. 


ABXPXBSOn  HOT  AOXITTBD  TO  THE  BAB  AUTHOBIZBD  TO  PBAOTIOB 

BBFOBB  JUSnCBS  07  THE  PBAOB 1 
To  Editor  of  Ohio  Law  Joarnal,  Colambas,  Ohio. 

Dear  Sir — At  a  trial  before  a  Justice  of  the  Peace  at  thid 
place  a  few  days  since,  the  question  was  raised  whether  an 
unlicensed  attorney  (a  pettifogger)  has  a  right  to  practice  law 
or  appear  for  a  client  before  a  justice's  court  in  this  state  under 
the  present  statutes.  After  elaborate  argument  on  both  sides 
of  the  question  by  learned  counsel,  the  justice  decided  that 
under  the  present  statutes  of  Ohio  '*  no  one  except  a  licensed 
attorney  is  allowed  to  practice  law  or  appear  as  counsel  before 
any  of  the  courts  of  this  state  whether  such  courts  are  courts 
of  record  or  not."  Was  the  decision  of  that  J.  P.  correct? 
Please  put  the  question  through  your  Law  Journal  to  the 
legal  fraternity  and  let  the  Ohio  bar  try  their  hand  in  the  con- 
struction of  our  statutes  on  this  subject. 

Yours  Very  Respectfully, 

QremnlU,  0.  A.  M.  M. 
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NOTES  OF  CASES. 

In  Reg  v.  Labauchere,  Q.  B.  Div.  760  L.  T.  Rep.  (N.8.)  177 ;  29 
Alb.  L.  J.  326 ;  it  was  held  that  a  criminal  information  will 
not  lie  for  a  lible  upon  a  deceased  person.  The  court  say : 
"  The  lible  in  Rex  v.  Paine  (Carthew)  was  on  King  William, 
who  was  alive,  and  Queen  Mary,  who  was  dead  7  the  case, 
therefore,  is  a  very  weak  one  on  the  point  now  before  us  in 
any  view  of  it.  The  libel  in  Rex  v.  OriUhley^  stated  of  acer- 
tain  Sir  Charles  Nicoll,  who  was  dead,  ^  that  he  changed  his 
principles  for  a  red  ribbon,  and  voted  for  that  pernicious  pro- 
ject the  Excise.'  This  was  the  whole  libel,  and  lA>rd  Kenyon 
may  well  have  been  puzzled  to  uphold  the  propriety  of  a 
criminal  information  in  respect  of  it,  even  though  the  deceased 
Sir  Charles  was  the  father  of  the  wife  of  a  secretary  of  state. 
But  in  the  case  itself,  in  which  the  libel  on  a  deceased  Lord 
Cowper  was  of  the  most  virulent  possible  description,  imputing 
to  him  ^  unmanly  vices  and  debaucheries,'  Lord  Kenyon,  after 
time  taken  to  consider,  with  the  assent  of  BuUer,  J.,  who  had 
tried  the  case,  arrested  the  judgment,  on  the  ground  that  it 
was  not  the  subject-matter  of  indictment  for  libel  to  asperse 
the  memory  of  the  dead  unless  it  was  done  with  a  design  to 
break  the  peace.  The  Court  of  King's  Bench,  in  the  case  of 
Rex  V.  Topham  (4  T.  R.  126)  appears  to  assent  to  the  principal 
laid  down  by  Hawkins,  that  private  character  is  to  be  vindi- 
cated by  private  action,  and  that  an  indictment  or  informa- 
tion for  lible  is  them  only  to  be  justified  where  there  are  some 
incidents  in  it  which  concern  the  public,  such  as  an  attempt 
to  injure  the  government,  or  an  intention  or  tendency  to 
break  the  public  peace.  This  necessity  of  the  person  who  ap- 
plies for  the  criminal  information  being  himself  individually 
aspersed,  is  laid  down  in  very  strong  terms  by  Patterson,  J.,  in 
Reg  V.  Meed  (4  Jur.  1014).  There  is  no  instance  of  an  action 
for  libel  by  the  representative  of  a  deceased  person ;  it  must 
be  some  very  unusual  publication  to  justify  an  indictment  or 
information  for  aspersing  the  character  of  the  dead.  If  such 
a  case  should  ever  arise,  it  must  stand  upon  its  own  footing. 
But  this  is  not  that  case,  and  on  this  ground  also  we  should, 
in  oar  discretion,  decline  to  interfere." 
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REPORTED    CASES. 

ADDITIONAL  AOCOXHODAnOV  YOB  THE  nrSAVX-AOT  OOVBTBVBD. 

{OMo  aupreme  OmrU     April  15, 1884.) 

Thb  State  bx  bbl.  Mills  et  al.  v.  Johnson  bt  al.         / 

1.  The  oommisslon,  created  by  **  An  act  to  provide  for  additional  acoom- 

modatlona  for  the  inaane/'  passed  April  18,  1888,  (80  Ohio  L.  181), 
was  authorized  to  adopt  fdans  limited  by  the  act,  bat  had  no  power 
to  adopt  plans  which  provided  for  the  expenditure  of  a  sam  that  ex- 
ceeds |600,000. 

2.  After  the  adoption  of  valid  plans  provided  for  by  that  act,  the  farther 

proceedings  In  erecting  the  bnildlng  (indadlng  giving  pnbUc  notice 

for  bids,  etc ),  are  governed  by  the  statatee  relating  to  pabllc  balld- 

ings.  Title  6,  Chapter  1. 
S.  Until  proper  plails  are  adopted,  no  vaUd  notice  for  blda  can  be  given, 

and  no  valid  contracts  thereon  can  be  nuMle. 
Petition  for  Mandamus. 

On  April  18,  1883,  the  General  Assembly  passed,  '*  An  act 
to  provide  for  additional  accommodations  for  the  insane  of  the 
state"  (30  Ohio  L.  181). 

*'  Section  1.  That  there  is  hereby  appropriated  from  the 
general  revenue  fund  the  sum  of  two  hundred  thousand  dol- 
lars, for  providing  accommodations  for  the  care  of  the  insane 
of  the  state  not  now  provided  with  state  care. 

"  Sec.  2.  The  governor,  attorney-general,  secretary  of 
state,  auditor  of  state,  and  Roeliff  Brinkerhoff,  are  hereby 
appointed  a  commission  to  determine  upon  the  manner 
in  which  said  provisions  for  the  care  of  the  insane  shall 
be  made;  and  in  making  said  provisions  for  the  care 
of  the  insane,  said  commission  is  authorized  to  adopt  plans 
which  shall  provide  for  the  expenditure  of  a  sum  not  to  ex- 
ceed  five  hundred  thousand  dollars,  which  shall  include 
Seating  apparatus  and  radiators  all  complete;  also  gas 
works,  with  gas  fixtures,  water  works  and  sewerage,  so 
that  the  building  or  buildings  shall  be  complete,  in  every 
respect,  ready  for  the  reception  of  patients,  and  the  same  to  be 
fire-proof;  and  the  appropriation  named  shall  also  include 
the  purchase  of  land. 

"  Sec.  8.  If  the  said  commission  shall  select  any  site  or  sites 

ocated  upon  the  grounds  of  any  asylum  or  asylums  for  the 

insane  in  the  state,  the  trustees  of  such  asylum  or  asylums  for 

the  insane  shall  be  and  are  hereby  empowered  to  proceed 

with  the  erection  of  said  buildings,"  etc. 
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''  Sec.  4.  If  the  said  commission  shall  select  a  site  remote 
from  either  of  the  asylums  for  the  insane,  then  the  governor 
shall  appoint  five  trustees,  who  shall  proceed  with  the  erec- 
^  tion  of  the  building  as  provided  by  law,  which  building  shall 
be  fire-proof,  as  far  as  pi»cticable,  with  a  capacity  of  not  less 
than  six  hundred  and  fifty  inmates." 

The  commission  organized,  and  proceeded  f/o  discharge  their 
duties  under  the  law.  After  examination  and  discussion  of 
the  subject,  the  comihission  decided  to  adopt  the  '^  cottage  " 
plan  of  buildings ;  and  architects  were  employed  to  prepare 
plans  and  specifications  for  such  buildings. 

The  commissioners  of  Lucas  county  offered  to  the  state  a 
deed  for  a  tract  of  land,  near  the  city  of  Toledo,  of  over  one 
hundred  acres,  as  a  donation,  if  the  asylum  should  be  located 
and  erected  thereon,  and  the  oflfer  was  accepted  and  that  site 
selected,  and  the  deed  delivered. 

The  architects  reported  their  plans  and  specifications  to  the 
commission,  and  the  estimated  cost  of  the  buildings  thus  pro- 
vided for  in  the  plans  exceeded  the  sum  of  five  hundred  thou- 
sand dollars. 

The  commission,  believing  it  to  be  for  the  best  interests  of 
the  state  to  have  the  plans  thus  made,  adopted,  and  that  any 
diminution  in  the  size  or  quality  of  the  buildings  would  be 
detrimental  to  their  usefulness,  and,  acting  under  the  advice 
of  the  attorney-general,  who  was  of  their  number,  decided  to 
advertise  for  proposals  for  doing  the  work  and  furnishing  the 
materials  necessary  in  the  completion  of  the  buildings.  They 
believed — ^and  the  result  proved  they  were  right — that  re- 
sponsible bids,  accompanied  with  good  and  sufficient  bonds, 
might  be  obtained  which  would  demonstrate  that  the  asylum 
thus  planned,  could  be  completed  within  the  appropriation. 

They  therefore  caused  notice  to  be  published  in  the  news- 
papers at  the  various  points  in  the  state  required  by  law,  in- 
viting sealed  proposals  for  doing  the  work  and  furnishing  the 
material.  Blank  bids  were  prepared  and  furnished  by  the 
architects  to  all  who  called  for  them,  and,  at  the  time  named 
in  the  advertisement,  some  thirty  bids  were  filed  with  the  com- 
mission. Each  bid  was,  under  the  notice,  to  be  accompanied 
by  a  good  and  sufficient  bond,  in  an  amount  equal  to  at  least 
ten  per  centum  of  the  amount  of  the  bid,  conditioned  that  if 
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the  bidder  was  awarded  a  qontract  he  would  enter  into  it  and 
farnish  a  good  bond,  with  approved  surety,  in  an  amount 
equal  to  fifty  per  centum  of  the  gross  contract  price,  condi- 
tioned for  its  faithful  performance,  etc. 

The  relators  were  awarded*  by  the  commission  a  contract  for 
a  part  of  the  work,  the  price  to  be  paid  them  being  abgut 
$330,000.  The  commission  awarded  contracts  to  other  par- 
ties. The  relators  made  sub-contracts  for  some  of  the  work 
and  materials,  and  furnished  and  placed  upon  the  ground  se- 
lected, a  part  of  the  materials  to  be  used  under  their  contract. 
The  commi8t3ion  finally  adopted  and  approved  the  plans, 
specifications  and  contracts  so  made. 

In  January,  1884,  the  governor  appointed  the  defendants 
trustees,  as  provided  in  section  four  of  the  act.  These  trustees 
organized  at  once,  and  entered  upon  their  duties,  and  refused 
to  recognize  the  validity  of  the  relator's  contract,  or  to  make  a 
contract  on  relators'  bids.  This  action  is  brought  to  compel 
the  trustees  to  carry  out  relators'  contract  with  the  commis- 
sion, or  that  the  trustees  be  commanded  and  compelled  to 
award  and  deliver  to  relators,  upon  their  bids,  a  contract  in 
due  form  of  law ;  and  the  relators  aver  all  the  foregoing  facts. 

The  defendants  demur  to  the  petition  for  the  reason  that  it 
does  not  state  facts  snfficient  to  constitute  a  cause  of  action, 
or  to  entitle  the  relators  to  the  relief  therein  prayed  for. 

Chas,  H.  Scribner  and  John  H,  DoyUj  for  plaintiffs  in  error. 

Jdmea  Lawrence^  attorney-general,  for  defendants  in  error. 

FoLLBTT,  J.  Should  the  demurrer  be  sustained  ?  This  de- 
pends upon  the  .rights  of  the  relators  as  shown  by  the  peti- 
tion. Relators  claim  they  have  the  right  to  compel  the  defend- 
aniSj  either,  1.  To  carry  out  the  contract  relators  made  with 
the  commission  created  by  section  two  of  the  act  of  April  18, 
1883 ;  or,  2.  To  accept  of  bids  made  by  relators  to  the  commis- 
sion, and  to  enter  into  a  contract  on  the  basis  of  the  bids. 
The  character  of  these  claims  will  appear  by  examining  the 
powers  and  acts  of  the  commission 

In  the  care  and  cure  of  the  insane,  Ohio  was  among  the 
foremost,  and  recent  investigations  and  experience  had  shown 
that  the  best  results  are  obtained  by  suitable  persons  using 
the  best  methods,  in  asylums  properly  located  and  built  as  to 
site  and  arrangements.    To  secure  this,  and  to  obtain  the 
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4  benefit  of  wise  and  experienced  specialistB,  this  commission 

was  created  and  given  special  powers. 

As  is  seen  by  examining  the  act,  the  commission  was  '^  to 
determine  upon  the  memner  in  which  said  provisions  for  the 
insane  shall  be  made,"  etc.  The  commission,  in  determining 
this,  determined  that  provirion  should  be  made  for  ufifu;  the 
most  advanced  methods,  and  that  there  should  be  provided 
buildings  on  the  ^^  cottage  "  plan. 

This  important  part  of  the  work  having  been  determined, 
''  a  site  remote  from  either  of  the  asylums  foi'  the  insane,'* 
was  selected  by  the  commission. 

Section  four  of  the  special  act  provides,  ''If  the  said  com- 
mission shall  select  a  site  remote  from  either  of  the  asylums 
for  the  insane,  then  the  governor  shall  appoint  five  trustees, 
who  shall  proceed  with  the  erection  of  the  building  as  pro- 
vided by  law,  which  building  shall  be  fire-proof  as  far  as  prac- 
ticable, with  a  capacity  of  not  less  than  six  hundred  and  fifty 
inmates." 

Section  two  says :  ''  Said  commission  is  authorized  to  adopt 
plana  which  shall  pronide  for  the  expenditure  of  a  sum  not  to 
exceed  five  hundred  thousand  dollars,"  etc. 

The  special  act  repeals  no  part  of  the  statutes  on  public 
buildings,  but  gives  the  commission  a  part  of  the  labor  and 
responsibilities  of  the  trustees  in  other  cases. 

By  Revised  Statutes,  title  VI,  chapter  I,  section  782  and 
following,. careful  and  specific  directions  are  given  as  to  the 
erection  of  public  buildings.  Some  of  the  directions  are  as 
follows:  ''Sec.  782.  The  directors,  trustees,  commissionersi 
or  other  officer  or  officers,  to  whom  is, confided  by  law  the  duty 
of  devising  or  superintending  the  erection,  alteration,  addi- 
tion to,  or  improvement  of,  any  state  institution,  asylum, 

*  *  erected,  or  now  being  erected,  or  to  be  erected  by  the 
state,  before  entering  into  any  contract  for  the  erection,  *  * 
or  for  the  supply  of  materials  therefor,-  the  aggregate  cost 
of  which  erection,  *  *  and  materials  therefor,  exceed  the 
sum  of  three  thousand  dollars,  shall  make  or  procure  to  be 
made,  a  full,  complete,  and  accurate  plan  or  plans  of  such 
institution,  asylum,  *  ^  in  all  its  parts,  showing  all  the 
necessary  details  of  the  work,  together  with  working  plans 
suitable  for  the  use  of  the  mechanics,  or  other  builders  during 
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the  construction  thereof,  so  drawn  and  represented  as  to  be 
plain  and  easily  understood ;  and,  also,  accurate  bills  show^ 
ing  the  exact  amount  of  all  the  different  kinds  of  materials 
necessary  in  the  erection  thereof,  *  *  to  accopipany  said 
plan  or  plans ;  and,  also,  full  and  complete  specifications  of 
the  work  to  be  done,  showing  the  manner  and  style  in  which 
it  will  be  required  to  be  done,  *  *  *  and  to  make,  or 
cause  to  be  made,  a  full,  accurate,  and  complete  estimate  of 
each  item  of  expense,  and  the  entire  aggregate  cost  of  such 
institution,  asylum,    *    *    when  completed." 

Section  783  directs  that  when  such  plans  and  estimates, 
etc.,  are  approved,  '^a  copy  thereof  shall  be  deposited  and 
safely  kept  in  the  office  of  the  auditor  of  state." 

**  Sec.  784.  After  such  plans,  descriptions,  bills  of  materials, 
and  specifications  and  estimates  as  are  in  this  chapter^  re- 
quired, are  made  and  approved,  the  directors,  commissioners, 
trustees,  or  other  officer  or  officers  to  whom  the  duty  of  de- 
vising and  superintending  the  erection,  *  sk  *  shall 
give  public  notice  of  the  time  and  place  when  and  where 
sealed  proposals  will  be  received,  for  the  performing  the 
labor  and  furnishing  the  materials  necessary  to  the  erection 
of  such  institution,  asylum,  ♦  sk  ♦  and  a  contract  or 
contracts,  based  on  such  sealed  proposals,  will  be  maoe." 

The  commission,  to  carry  out  and  make  sure  the  deter- 
tnined  ^'manner"  of  the  provisions,  made  plans  in  accordance 
with  section  782,  except  that  these  planB  provided  for  the  ex- 
penditure of  a  sum  that  did  exceed  $500,000.  As  is  shown  by 
section  two  of  the  special  act,  such  plans  the  commission 
was  not  authorized  to  adopt,  and  could  not  adopt,  but 
could  only  adopt  plans  which  provide  for  the  expenditure 
of  a  sum  not  to  exceed  $500,000.  When  proper  plans  are 
made  and  adopted,  the  work  of  the  commission  is  ended, 
and  the  trustees  should  proceed  wi£h  the  erection  of  the 
building,  as  provided  by  law. 

The  commission  had  not  adopted  plans  with  estimates 
according  to  law,  the  notices  were  not  authorized,  and  the 
bids  and  contracts  do  not  entitle  relators  to  the  relief 
prayed  for. 

Demurrer  stutained,  and  petir 

[To  appear  in  42  Ohio  St.].  tion  dismissed. 
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OTXlTLOWXVe   LAVDS— BZeST  OF  CAVAL  CO.  TO  BUILD  BAM   ABB 

ARBB  AFPBOPBIATIOB  TO  OTlBnOW  I.ABB8  BOBS  BOT  8UB- 

TITB  TO  eBABTBBS  OF  CO.  AFTBB  ITS  BISBOLUTIOB. 

{Ohio  8yprem€  Gburl  Oommiuion.    April  22, 1884.) 
McCoMBS  ET.  AL.  V.   StEWABT. 

A  oanal  company,  inoorporated  under  the  act  of  January  10,  1827  (25 
Obio  L.  3),  erected  across  a  river,  a  dam  to  the  lieight  of  fourteen  feet, 
causing  the  water  to  flow  back  upon  the  landa  of  a  proprietor  aboTe 
the  dam  on  the  same  stream.  The  comfMmy  owned  in  fee  simple, 
by  purchase,  the  land  on  which  the  south  lialf  of  the  dam  was 
built,  but  none  of  the  land  on  which  the  north  half  was  built; 
and  conveyed  in  fee  simple  to  certain  mill  owners  the  land  jt 
thus  owned,  and  granted  to  them  and  their  beirsi  the  privilege  of 
using  the  surplus  water  of  the  dam  not  required  for  canal  purposes. 

Held:  The  right  of  the  company  acquired  by  appropriation,  to  flow  the 
lands  of  such  proprietor  by  maintaining  a  dam.  of  such  height, 
did  not,  by  virtue  of  the  company's  conyeyance  and  grant  to  the  mill 
owners,  survive  and  vest  in  them  after  the  dissolution  of  the 
corporation. 

Error  to  the  Court  of  Common  Pleas  of  Mahoning  County. 
Reserved  in  the  District  Court. 

The  original  action  was  brought  by  John  Stewart,  one  of 
the  defendants  in  error,  in  the  Court  of  Common  Pleas  of 
Mahoning  County,  against  Calvin  McCombs,  James  Brown, 
Simeon  D.  Brown,  James  B.  Drake,  The  Cleveland  A  Mahon- 
ing Valley  Railway  Co.,  and  Alvin  C.  Voris  and  George  F. 
Robinson,  Trustees  of  the  Pennsylvania  A  Ohio  Canal  Com- 
pany. The  action  was  brought  to  recover  damages  for  main- 
taining a  mill  dam  to  the  height  of  fourteen  feei,  across  the 
Mahoning  river,  in  Poland  township,  Mahoning  county, 
whereby  the  lands  of  the  plaintiff  lying  above  the  dam  upon 
the  same  stream,  were  flowed  and  inundated.  The  defendaqts 
answered  the  petition  in  several  separate  defences,  and  among 
them,  set  up  several  defences  of  the  statute  of  limitations. 
The  plaintiff,  by  leave  of  court,  filed  a  supplemental  petition, 
in  which  among  other  things  he  alleged : 

That  for  a  period  of  more  than  twelve  months  preceding  the 
December  term  of  the  supreme  court  of  this  state,  A.  D.  1872, 
said  canal  had  been  entirely  abandoned  by  said  company,  and 
sufiereid  to  become  entirely  useless  and  out  of  repair,  for  the 
purposes  of  a  public  highway  by  means  of  said  canal  as  a 
water-way,  and  has  ever  since  been  abandoned  as  a  canal  or 


Ohio  Law  Journal.  513 

public  highway  by  means  of  water  navigation,  and  previous 
to  the  judgment  of  ouster  by  said  supreme  court,  had  entirely 
fallen  into  disuse,  and  been  abandoned  as  a  canal  or  public 
highway  by  means  of  water  navigation  by  boats  or  other 
means  of  conveyance  upon  or  through  the  waters  thereof. 

That  said  Pennsylvania  &  Ohio  Canal  Company,  was,  by 
judgment,  order  and  decree  of  the  supreme  court  of  this  state, 
at  its  December  term,  1872,  dissolved  and  altogether  ousted  from 
its  corporate  franchi8es,and  altogether  ousted  and  altogether  ex- 
cluded from  being  a  body  politic  and  corporate  of  and  within 
said  state*  and  from  all  and  singular,  any  and  all  rights, 
powers,  privileges,  liberties,  freedoms  and  franchises  apper- 
taining or  attaching  to  such  corporation,  under  the  laws  of 
this  state,  and  that  the  said  corporation  was,  and  is,  to  all  in- 
tents and  purposes  dissolved. 

That  the  said  Alvin  C.  Voris  (together  wi*h  Samuel  Quinby, 
since  deceased),  were  appointed  by  said  supreme  court,  as  re- 
quired by  the  statute  in  said  case  made  and  provided,  as 
trustees  of  the  creditors  and  stockholders  of  the  corporation  so 
dissolved,  and  entered  upon  the  performance  of  their  duties  as 
such  trustees,  having  been  first  duly  qualified  thereto,  and  in 
the  discharge  of  their  duties  as  such  trustees,  sold  said  dam 
mentioned  in  plaintiff's  petition  to  said  Cleveland  A  Mahon- 
ing Valley  Railway  Company  upon  the  fifteenth  day  of 
August,  1873,  at  public  auction. 

That  said  dam  has  been  so  unlawfully  kept  up  and  main* 
tained  by  said  defendants,  said  Alvin  C.  Voris  and  said  George 
F.  Robinson  (the  latter  having  been  appointed  trustee  instead 
of  said  Samuel  Quinby,  lately  deceased,  being  sued  in  their 
capacity  as  such  trustees),  since  the  dissolution  and  ouster  of 
said  Pennsylvania  &  Ohio  Canal  Company,  as  aforesaid,  to  the 
damage  of  the  plaintiff,  as  in  his  amended  petition  set  forth. 

On  the  twenty-sixth  of  February,  1877,  the  two  Browns, 
McCombs  and  Drake,  filed  an  amendment  to  their  original 
answer,  as  follows . 

"The  said  James  Brown,  Simeon  L.  Brown,  Calvin 
McCombs  and  James  B.  Drake,  for  amendment  to  their  origi- 
nal answer  for  fifth  defense,  say  that  heretofore,  to- wit:  on 
the  eighteenth  day  of  November,  in  the  year  eighteen  hundred 
and  fifty-two,  the  Pennsylvania  A  Ohio  Canal  Company,  a  cor- 
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poration  under  and  bv  virtue  of  the  laws  of  this  state,  was 
seized  in  fee  simple  of  the  following  described  lands,  t^^-wit : 
Part  of  lot  No.  fifty-six,  in  said  township  of  Poland,  county 
and  state  aforesaid,  bounded  on  the  northerly  side  by  the  cen- 
ter of  the  Mahoning  river,  and  extending  along  the  same  from 
the  north-west  corner  of  said  lot,  a  great  distance,  south  fifty-five 
degrees  east,  to-wit,  one  hundred  and  seventeen  rods;  thence 
south  thirty-five  degrees  west  twenty-two  and  twelve  hun- 
dredths rods  to  a  stake,  thence  north  fifty-five  degees  west  one 
hundred  rods,  thence  north  two  and  a  half  degrees  west  twenty- 
seven  and  eighty-eight  hundredths  rods  to  the  place  of 
beginning,  and  containing  all  the  site  of  said  dam  on  the 
southerly  side  of  said  river,  and  extending  a  gr^at  distance 
above  and  below  the  same,  and  including  the  mills  of  said 
defendant,  James  Brown,  hereinafter  mentioned, and  as  appur- 
tenant thereto,  and  to  other  lands,  tenements,  and  heredita- 
ments then  and  there  owned  and  possessed  by  said  corpora- 
tion in  fee  simple  the  said  canal  company  then  owned  and 
was  seized  and  possessed  in  fee  simple  of  the  dam  aforesaid, 
of  the  height  aforesaid,  and  customarily  elevating  the  waters 
of  said  stream  to  the  height  and  in  the  matiner  in  said  peti- 
tion alleged,  and  as  appurtenant  as  aforesaid  in  like  man- 
ner owned,  and  was  seized  and  possessed  in  fee  simple  of 
the  right  customarily  to  elevate  and  flow  the  waters  of  said 
stream  to  the  height  aforesaid,  and  among  others,  for  the  pur- 
poses hereinafter  stated,  and  being  so  seized  and  so  owning 
said  premises,  the  said  Pennsylvania  and  Ohio  Canal  Com- 
pany, on  the  day  and  year  first  aforesaid,  in  due  exercise  of  its 
corporate  powers,  granted  to  one,  John  Book,  and  one  Samuel 
H.  McBride,  in  fee  simple,  the  lands  first  herein  described^ 
together  with  other  lands  to  the  north-west  and  south-east 
thereof,  and  therewith  also  granted  as  appurtenant  thereto, 
the  right  to  use  upon  said  lands,  from  said  dam,  for  the  pur- 
pose and  sufficient  therefor,  of  propelling  and  ope  rating  divers 
and  valuable  mills  and  machinery,  and  to  maintain  said  dams 
and  cause  the  same  to  be  maintained  therefor,  and  said  right 
by  divers  and  sundry  mesne  grants  and  conveyances  and 
riwignments  became,  and  is,  the  property  and  inheritance  of 
the  Qftid  James  Brown. 
*  Afl^tM  defendants  further  say,  that  long  before  the  said 
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first  mentioDed  date,  to-wit :  on  the  eighth  day  of  October, 
1835,  the  said  corporation 'did,  in  the  manner  and  to  the 
extent  aforesaid,  own,  and  was  seized  and  possessed  in  fee 
simple,  of  the  lands  and  appurtenances  aforesaid,  together 
with  the  right  as  appurtenant  thereto,  to  elevate  and  flow  the 
water  as  aforesaid,  for  the  uses  aforesaid,  and  also  for  the  uses 
hereinafter  stated,  and  subject  to  the  right  aforesaid,  one 
George  Hunter  was  then  seized  in  fee  simple  of  a  parcel  of 
land  bounded  upon  the  said  center  of  said  river,  in  that  part 
thereof  constituting  the  northern  line  of  the  premises  first 
herein  described,  and  extending  up  and  down  said  river  a 
grea^  distance,  and  including  the  bed  of  said  stream  north  of 
said  center  line  and  a  parcel  of  land  adjacent  thereto,  and 
thereupon,  to-wit,  on  said  last  mentioned  date,  said  corpora- 
tion granted  and  assigned  to  said  George  Hunter,  as  appur- 
tenant to  his  said  land,  and  to  his  grist  mill  thereupon,  in  fee 
simple,  the  right  to  have  said  dam  kept  up  and  maintained, 
and  to  have  said  water  elevated  and  flowed  (as  aforesaid,  sub- 
ject only  to  occasions  of  necessary  repairs  of  the  works  con- 
nected therewith,  and  of  unavoidable  ticcidents,  to  the  eflect 
and  purpose  that  the  said  George  Hunter,  his  heirs  and 
assigns,  might  use  from  said  dam  sufiicient  water  to  drive 
two  pairs  of  four  and  one-halt  foot  mill  stones,  and  the  ma- 
chinery properly  and  customarily  to  be  used  in  connection 
therewith,  and  subject  only  to  the  provision,  that  said  George 
Hunter  and  his  heirs  and  assigns,  should  not  use  water  from 
said  dam,  to  the  suspension  or  injury  of  the  canal  of  said  cor- 
poration, connected  therewith,  and  the  said  mill  and  premises 
on  which  the  same  was  situate,  and  the  said  water  right  and 
appurtenance  as  appurtenant  thereto,  has  by  sundry  mesne 
assignments,  and  grants^  become  the  property  and  estate  of 
the  defendants,  and  they  well  may  maintain  said  dam  and 
cause  the  same  to  be  maintained  as  aforesaid." 

"Sixth — And  for  a  sixth  defense  herein,  the  defendants  say 
that  they  have  an  estate  of  inheritance  in  the  lands  when 
said  dam  is  erected,  and  that  they  and  those  under  whom  they 
hold,  have  had  such  estate  for  more  than  twenty-one  years 
next  before  the  commencement  of  this  suit,  and  during  all 
said  time,  have  held  and  enjoyed  as  appurtenant  to  said  estate 
and  as  of  their  own  proper  right  in  virtue  thereof,  the  ous- 
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tomary  elevation  and  flow  of  the  waters  of  said  stream,  for 
the  use  of  divers  mills  on  said  lands,  and  to  as  great  an 
extent  as  the  same  has  been  done  during  the  time  specified 
in  said  petition." 

At  the  January  term,  1878,  the  case  was  tried  by  a  jury 
upon  the  issues  joined;  and  a  verdict  was  rendered  for  the 
plaintifl,  and  the  court  granted  a  new  trial.  At  the  January 
term,  1879,  the  case  was  tried  by  the  court  without  a  jury, 
when  the  following  fitidings  and  judgment  were  determined 
upon  by  the  court : 

"  William  M.  Arrel  and  John  E.  Cavitt,  executors  of  James 
Brown,  decep^ed,  also  James  Brown,  jr.,  and  Mrs.  Almira 
Brown,  widow  of  James  Brown,  deceased,  appear  and  on  their 
own  motion  become  defendants,  with  leave  to  answer  instan- 
ter.  George  F.  Arrel  disclaims  appearing  for  said  Almira 
Brown;  thereupon  this  cause  comes  on  for  trial,  and  a  jury 
being  waived  by  the  parties,  was  tried  by  the  court  upon  the 
evidence  by  the  parties  respectively  given;  was  argued  by 
counsel,  and  the  court,  after  consideration  of  the  case,  was 
requested  by  the  defendants  by  counsel,  and  with  the  i^iew 
of  excepting  to  the  decision  of  the  court  upon  the  questions 
of  law  involved  in  the  trials  to  state  its  finding  of  facts  spe- 
cially and  separately  from  the  conclusions  of  law ;  and  the 
court  do.  therefore,  find  that  after  the  passage  of  an  act  of  the 
General  Assembly  of  the  State  of  Ohio,  incorporating  the  Penn- 
sylvania &  Ohio  Canal  Company,  and  of  the  act  of  the  Legisla- 
ture of  the  State  of  Pennsylvania,  for  the  same  purpose,  and  of 
the  various  acts  of  the  General  Assembly  of  Ohio,  amendatory 
of  said  first  named  act,  and  previous  to  the  first  day  of  Jan- 
uary, 1840,  and  after  the  said  Pennsylvania  &  Ohio  Canal 
Company  had  been  organized  and  had  entered  upon  the 
work  of  constructing  its  canal,  and  on  and  before  the  twenty- 
fifth  day  of  September,  1835,  one  David  Houston  was  seized 
in  fee  simple  and  possessed  thereof  of  the  lands  described  in 
the  amendment  of  the  defendant's  fifth  defense  in  their 
answer  herein,  as  part  of  lot  No.  fifty-six,  in  the  Township  of 
Poland,  said  county ;  and  the  said  Pennsylvania  A  Ohio 
Canal  Company  desiring  to  procure  the  same,  to  be  used  in 
and  about  the  construction  of  its  said  canal,  -the  said  David 
Houston,  on  said  day  by  deed  of  conveyance  duly  executed 
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and  delivered,  conyejed  said  lands  to  said  Pennsylvania  & 
Ohio  Canal  Company,  and  to  their  heirs  and  assigns  forever; 
and  on  the  eighth  day  of  October.  1835,  and  for  a  long  time 
previous  thereto,  and  except  as  hereinafter  stated,  continu- 
ously thereafter,  one  George  Hunter  was  seized  in  fee  simple 
of  the  lands  in  said  fifth  defense  described,  as  so  belonging  tc 
him,  and  appurtenant  thereto,  and  situate  thereon,  was  seized 
and  possessed  in  fee  simple  of  a  certain  grist  mill  thereon  sit 
uated,  and  of  a  dam  of  the  water  of  said  stream,  of  the  heigh 
of  about  three  feet  and  made  of  brush,  furnishing  water  foi 
the  paid  mill,  and  the  said  canal  company  desiring  to  procure 
the  right  to  build  and  construct  upon  said  land  and  upon  the 
lands  first  aforesaid  a  dam  across  said  stream  to  the  height  of 
fourteen  feet,  hereinafter  stated,  and  thereby  to  construct  a 
portion  of  its  said  canal  by  means  of  the  said  dam,  and  the 
waters  thereby  elevated,  and  whereby  the  said  water  privi- 
lege of  the  said  Hunter,  as  then  used,  would  be  destroyed, 
entered  into  an  agreement  with  the  said  George  Hunter  for 
the  construction  and  maintainance  of  said  dam,  as  herein- 
after stated,  and  for  the  use  by  said  George  Hunter  of  a  part 
of  the  surplus  water  furnished  by  said  dam  for  the  purpose  of 
propelling  the  machinery  of  a  new  mill  to  be  erected  upon 
and  adjacent  to  said  dam,  and  as  appurtenant  to  the  lands 
and  mill  so  owned  and  to  be  constructed  by  him,  and  as  here- 
inaifter  stated,  and  thereupon  said  Pennsylvania  &  OhioCanal 
Company,  before  said  first  day  of  January,  1840,  erected  upon 
said  lands  so  conveyed  to  them  by  said  David  Houston,  and  so 
owned  by  George  Hunter  in  fee  simple,  a  large  and  sufficient 
dam  of  the  height  of  fourteen  feet,  hereinafter  stated,  and 
elevating  the  waters  of  said  stream  so  as  to  afford  as  a  part  of 
aaid  canal  some  miles  of  navigable  water  commonly  called 
slack  water,  and  used  the  same  as  hereinafter  stated  and  lead- 
ing from  said  dam  to  a  channel  of  said  caoal  below  the  same, 
and  upon  the  lands  of  said  George  Hunter  constructed  a  lock 
through  which  the  waters  of  said  canal,  below  said  dam,  were 
accustomed  to  flow  during  all  the  time  hereinafter  stated,  and 
the  said  George  Hunter  thereupon  and  before  the  first  day  of 
January,  1840,  put  in  possession  of  his  said  lands  one  John 
G.  Hunter  and  one  William  Watson,  for  the  purpose,  in  his 
name  and  in  his  right  of  building  a  mill,  and  of  using  said 
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portion  of  said  sarplus  wateivpower  in  operating  said  mill,, 
and  the  said  Hunter  &  Watson  thereupon^  and  before  the 
day  last  aforesaid,  and  with  the  concurrence  and  under  the 
direction  of  said  Pennsylvania  &  Ohio  Canal  Company,  con- 
structed upon  said  lands  and  upon  said  dam,  upon  the  north- 
erly end  thereof,  a  large  and  valuable  grist  mill,  and  placed 
therein  two  pair  Df  four  and  a  half  feet  mill  stone?,  with  the 
necessary  machinery  and  apparatus  for  the  operating  thereof, 
and  to  be  used  in  connection  therewith,  and  with  the  neces- 
sary bulk  head  and  flumes  for  the  furnishing  of  sufficient 
water  to  propel  said  stones  and  machinery  from  said  dam,  and 
the  said  Hunter  &  Watson,  and  other  persons  claiming  under 
them,  as  hereinafter  stated,  have  continuously  used  said  sur- 
plus water-power  for  said  purpose,  from  thence  hitherto;  said 
burplus  water-power  being  in  excess  of  the  water  needed  for 
the  use  of  said  canal,  and  the  said  Pennsylvania  &  Ohio  Canal 
Company  having,  from  the  date  aforesaid,  maintained  said 
dam  at  the  height  before-  then  constructed  as  aforesaid,  con- 
tinually, until  the  said  canal  company  was  dissolved  and 
ousted  by  the  judgment  of  the  Supreme  Court  of  Ohio,  as. 
stated  by  the  plaintiff  in  his  petition  and  the  amepdments 
thereto,  and  which  is  the  same  height  at  which  the  same  has 
been  maintained  by  the  defendants  since,  to  wit,  fourteen  feet 
high.  And  the  court  further  finds  that-said  canal  was  not  used 
after  the  close  of  navigation  in  the  fall  of  1872,  as  a  canal  or 
thoroughfare. 

And  the  court  further  finds,  that,  on  the  nineteenth  day  of 
June,  in  the  year  1845,  the  said  George  Hunter  being  seized 
as  aforesaid,  of  the  lands  aforesaid,  by  deed  of  conveyance 
duly  executed  and  delivered,  conveyed  said  lands  in  fee  simple 
to  said  Hunter  &  Watson,  and  on  the  same  day  by  deed  so 
dfuly  executed,  conveyed  to  said  Hunter  &  Watson,  in  fee 
simple,  all  his  right  in  said  water-power  described  in  said 
deed  as  being  perpetually  leased  to  said  George  Hunter,  by 
lease  or  contract  made  and  executed  on  behalf  of  said  canal 
company,  by  Abner  Lacock  and  William  Rayen,  on  the  eighth 
day  of  October,  A.  D.  1835.  the  quantity  of  water  thereby 
leased  and  intended  to  be  conveyed,  being  sufficient  water 
from  the  pool  of  dam  No.  1,  meaning  the  dam  aforesaid,  or 
from  the  canal  immediately  below  said  dam,  to  drive  two  pair 
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of  four  and  a  half  feet  mill  stones,  which  said  dam  No.  1  is 
situated  on  the  Mahoning  river,  in  said  Township  of  Poland, 
and  said  Hunter  &  Watson  thereafter  openly  and  notoriously, 
until  the  fifteenth  day  of  November,  1870,  held  possession  of 
said  lands,  water-power  and  appurtenances,  claiming  to  own 
according  to  and  under  the  conveyances  aforesaid,  and  having 
all  the  title,  during  all  that  time,  which  they  ac(}uired  by  the 
premises,  and  on  that  day  said  Hunter  &  Watson,  by  deed 
of  conveyance  duly  executed  and  delivered,  conveyed  all  said 
right  and  title  to  said  Calvin  McCombs,  William  Brown, 
James  Brown,  Simeon  D.  Brown  and  James  B.  Drake,  the  de- 
fendants in  this  action,  except  said  William  Brown,  who  have 
continuously,  since  and  hitherto  held  said  lands  and  water- 
power  by  virtue  of  the  premises,  and  claiming  thereunder. 

And  the  court  further  find  that  by  means  of  the  said  dam, 
said  Pennsylvania  &  Ohio  Canal  Company,  besides  the  surplus 
water  aforesaid,  still  held  and  had  a  large  amount  of  water- 
power  over  and  above  the  reasonable  needs  of  said  canal,  and 
for  the  purposes  of  availing  itself  of  the  revenue  reasonable 
to  be  derived  therefrom,  in  consideration  of  a  large  sum  of 
money,  to  wit,  $1,450,  to  it  therefor  paid  by  one  John  Book 
and  S.  H.  McBride,  on  the  eighteenth  day  of  November,  1852, 
by  deed  of  conveyance  duly  executed  and  delivered  in  fee 
simple,  conveyed  to  said  Book  iSk  McBride,  the  lands  in  said 
fifth  defense  of  the  answer  of  defendants  first  described ;  and 
therewith  also  granted  to  said  Book  &  McBride,  and  their 
heirs,  in  fee  simple,  as  appurtenant  to  said  lands,  the  right 
and  privilege  of  using  the  surplus  water  of  said  dam,  when 
said  dam  may  be  full  and  running  over ;  with  the  under- 
standing and  agreement  that  at  all  times  the  said  Pennsylva- 
nia &  Ohio  Canal  Company  shall  have  the  absolute  and 
reserved  right  of  passing,  using  or  ducting  so  much  of  the 
water  of  said  river  from  the  pool  of  the  dam  as  they  should 
deem  advantageous  or  convenient  for  the  use  of  navigation  or 
to  supply  the  mills,  or  any  hydraulic  works,  equal  in  quantity 
to  what  was  used  by  the  mills  on  the  seventh  day  of  July, 
1847,  of  Hunter  &  Watson,  being  the  mills  aforesaid.  The 
surplus  water  thereby  granted  to  said  Book  A  McBride,  being, 
in  the  terms  of  said  deeds,  expressly  contracted,  limited  and 
restricted  by  the  foregoing  conditions,  and  absolutely  suspended 
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whenever  the  water  in  the  pool  of  said  dam,  either  from 
scarcity  or  by  reason  of  such  reserved  use  or  diversion  to  other 
objects,  and  it  was  also  expressed  in  said  deed,  that  it  was 
understood  and  agreed  by  the  parties  that  the  said  McBride  & 
Book,  in  taking  the  water  from  the  pool  of  the  dam,  construct- 
ing  buildings  and  machinery  for  its  use.  fixing  the  guage  and 
using  the  water,  should  follow  the  instructions,  and  conform 
to  the  direction  of  the  principal  engineer  of  said  company,  or 
the  person  having  superintendence  of  that  part  of  the  canal, 
and  that  no  claims  for  damages  against  said  canal  company 
should  ever  arise  under  said  df^ed  or  agreement  by  reason  of 
any  deficiency  of  watcM-,  suspension  of  navigation,  breaks  in 
the  canal  or  any  of  its  appendages,  and  that  the  absolute 
right  was  reserved  to  said  canal  company  of  occupying  and 
using  so  much  of  the  foregoing  premises  as  should  be  neces- 
sary for  keeping  said  canal,  dam  and  other  works  connected 
therewith,  in  constant  repair,  and  by  said  deed  said  Pennsyl- 
vania &  Ohio  Canal  Companj^  did  covenant  with  said  Book 
&  McBride,  their  Jieirs  and  assigns,  that  said  Pennsylvania  & 
Ohio  Company  would  warrant  and  defend  said  above  granted 
and  bargained  premises  against  all  lawful  claims  whatever, 
subject,  however,  to  the  conditions,  limitations,  reservations 
and  restrictions  above  specified,  and  to  them  only,  and  there- 
upon, said  McBride  on  the  sixteenth  day  of  November,  1853, 
by  deed  of  conveyance  duly  executed,  conveyed  in  fee  simple, 
all  his  interest  in  said  lands  to  said  Book,  and  thereupon,  said 
Book,  on  the  seventh  day  of  November,  1858,  by  deed  of  con- 
veyance duly  executed,  conveyed  said  lands  in  fee  simple,  to 
James  Brown,  defendant  herein,  and  thereupon,  said  James 
Brown  entered  upon  said  lands  and  built  thereon,  and  at  the 
southerly  end  of  said  dam,  a  large  and  valuable  grist  mill  and 
saw  mill,  with  bulk  heads  and  flumes,  to  take  the  water  from 
said  dam  to  said  mill5>,  and  suitable  and  convenient  for  the 
propelling  of  the  wheels  and  machinery  of  said  mills,  and 
thereby  and  with  the  water  thus  obtained,  the  said  James 
Brown  operated  said  mills  and  machinery  thereof,  continuously 
until  the  commencement  of  this  suit,  and  until  his  death, 
since. 

The  court  further  find,  that  said  plaintiff  at  the  several 
times  stated  in  his  petition,  *     s  the  owner  of  the  land  in  said 
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petition  mentioned  and  described,  and  as  therein  stated ;  and 
said  dam  so  as  aforesaid  constructed  by  said  canal  company, 
and  at  the  height  thereof,  as  the  same  was  tlien  bniH,  and  as 
the  same  has  since  then  been  maintained,  caused  the  waters 
of  said  stream  during  all  the  period  aforesaid,  to  be  from  time 
to  time  flowed  over  and  upon  a  portion  of  the  land  owned  as 
aforesaid  by  said  plaintiff,  and  thereby  to  injure  the  use  and 
possession  thereof;  and  the  court  find  that  since  the  dissolu- 
tion of  said  canal  company,  and  within  four  years  next  before 
the  commencement  of  this  suit,  the  plaintiff  has  sustained 
damages  by  reason  of  the  overflowing  of  his  said  land  in  the 
sum  of  three  hundred  and  twenty  dollars. 

The  court,  as  matter  of  law,  arising  upon  the  facts  above 
found,  find  that  since  the  dissolution  of  said  P.  &  0.  Canal  Co., 
as  aforesaid,  the  defendants  have  not,  nor  have  either  of  them 
any  right  or  title  as  against  the  plaintiff  to  maintain  said 
dam  at  the  height  aforesaid,  to  the  injury  of  said  plaintiff,  as 
aforesaid."    To  which  defendants  except. 

Thereupon  said  defendants  moved  the  court  for  a  new  trial 
in  said  cause,  which  being  heard  and  considered  by  the  catirt 
is  overruled,  to  which  defendants  except. 

Thereupon  the  defendants  moved  the  couH  to  enter  judg- 
ment upon  the  finding  of  facts  aforesaid  in  their  favor,  which 
the  court  refused ;  to  which  said  defendants  excepted. 

It  is  therefore  considered  and  adjudged  by  the  court,  that 
plaintiff  recover  of  the  defendants  his  damages  aforesaid,  and 
the  costs  of  this  suit  herein  to  be  taxed. 

A  petition  in  error  was  filed  by  defendants  in  the  district 
court  to  reverse  the  judgment  of  the  common  pleas ;  and  The 
Cleveland  &  Mahoning  Valley  Railway  Co.,  Alvin  C.  Voris 
and  George  F.  Robinson  not  joining  in  the  petition,  they  were 
made  defendants.  In  the  district  court,  on  motion  of  the 
plaintiffs  in  error,  the  case  was  reserved  to  this  court  for  de- 
cision. 

HtUchins  &  Tutde  and  Moses  &  Arrd,  for  plaintiffs  in  error. 

Homer  E.  Stewart  and  B.  F.  Hoffrnan,  for  defendants  in  error. 

DiCKMAN,  J. 

The  Pennsylvania  &  Ohio  Canal  Company  was  incorporated 
in  the  year  1827,  by  a  special  act  of  the  general  assembly  of 
the  state  of  Ohio,  and  by  a  special  acl  of  the  general  assembly 
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of  Pennsylvania,  for  the  purpose  of  constructing  and  main- 
taining a  navigable  canal  from  a  point  on  the  Ohio  canal,  at 
Akron,  Ohio,  to  the  waters  of  the  Mahoning  river,  and  thence 
to  meet  or  intersect  the  Pennsylvania,  or  Chesapeake  and 
Ohio  canal  at  or  near  Pittsburgh,  Pennsylvania,  etc.  On 
account  of  the  company's  neglect  to  keep  its  canal  in  repair, 
it  was,  in  1872,  by  proceedings  in  the  nature  of  a  quo  warranto, 
ousted  from  its  corporate  franchises  received  from  the  state  of 
Ohio,  and  dissolved,  and  a  trustee  was  thereupon  appointed 
as  required  by  statute. 

The  controlling  question  for  our  consideration  in  this  case 
is,  whether  the  right  acquired  by  the  company  to  flow  the 
lands  of  John  Stewart,  the  defendant  in  error,  by  erecting  and 
maintaining  the  dam  across  the  Mahoning  river  to  the  height 
of  fourteen  feet,  survived  and  vested  in  the  mill  owners  after 
tbe  dissolution  of  the  corporation.  The  record  does  not  dis- 
close, that  the  defendant  ever  received  any  compensation  from 
the  company  for  the  burden  imposed  upon  his  land,  except 
the  benefit  that  may  have  accrued  from  its  proximity  to  the 
canal,  and  the  facilities  of  transportation  thereby  secured. 
And  we  fail  to  discover  any  good  reason,  why  the  burden 
should  be  of  perpetual  duration,  while  the  compensating 
advantages  no  longer  exist. 

By  the  act  incorporating  the  canal  company,  the  corpora- 
tion was  authorized  to  construct  a  navigable  canal,  with  all 
necessary  locks,  basins,  waste  weirs,  dams,  and  other  necessary 
appendages. 

Section  three  provides  that,  for  the  purpose  of  assuring  to 
the  coporation  all  the  lands,  real  estate,  and  waters  requisite 
for  most  economically  constructing  and^maintaining  the  canal^ 
and  fihe  works  connected  therewith,  and  incident  and  neces- 
sary to  the  navigation  of  the  same,  the  corporation  might, 
whenever  such  lands  and  waters  could  not  be  obtained  by 
voluntary  donation  or  fair  purchase,  enter  upon,  take  poasesrion 
of  and  use  all  such  lands,  real  estate  and  streams,  as  might  be 
necessary  for  the  purposes  aforesaid — the  company  satisfying 
and  paying  all  damages  occasioned  thereby. 

Under  the  provisions  of  section  five,  the  corporation  was 
authorized  and  empowered  to  purchase  and  hold  to  them  and 
their    successors    forever,  real  and  personal  estate,  to  any 


Ohio  Law  Joubnal.  623 

amouDt  necessary  for  constructiDg,  maintaining  and  repair- 
ing the  canal,  and  the  works  connected  therewith ;  to  receive, 
bold  and  take  all  voluntary  grants  and  donations  of  lands  and 
real  estate,  which  might  he  made^  to  aid  the  objects  of  the 
corporation ;  and  whenever  in  either  of  the  ways  above  desig- 
nated, the  corporation  should  become  possessed  of,  and  own  any 
lands  or  real  estate,  which  it  might  be  unnecessary  to  retain, 
it  was  empowered  to  lease,  alien  and  convey  the  same,  by 
lease  or  deed,  with  the  corporate  seal  thereto  affixed.  But,  all 
lands  and  waters  belonging  to  the  corporation,  and  necessary 
for  the  navigation  of  the  canal  and  for  maintaining  and 
repairing  the  same,  and  the  works  connected  therewith,  were 
to  be  held  and  applied  to  and  for  the  objects  and  purposes  of 
the  corporation. 

Section  nine  contains  a  provision,  that  whenever  any  lands, 
waters  or  streams,  should  be  taken  or  appropriated  for  the 
location  or  construction  of  the  canal,  the  damages  sustained 
by  the  opening  of  the  canal,  over  and  above  accruing  benefits, 
ahould  be  estimated  and  assessed  by^commissioners,  whenever 
the  proprietor  or  proprietors  could  not  agree  with  the  corpora- 
tion, as  to  the  amount  of  damages  or  compensation  which 
ought  to  be  allowed  and  paid  therefor. 

The  act  of  incorporation,  as  will  be  obserted,  prescribes 
three  modes  of  acquiring  title  to  lands  or  real  estate— by 
donation,  purchase  and  appropriation.  It  is  obvious  from  the 
language  and  provisions  of  the  act,  that  the  legislature  inten- 
ded to  authorize  the  company  to  acquire  by  donation  or  pur- 
chase an  absolute  estate  in  fee  in  lands,  in  aid  of  the  objects 
of  the  corporation.  Upon  a  dissolution  of  the  corporation, 
the  lands  so  held  in  fee  simple,  would  not  revert  to  the 
original  owners,  but  would  remain  to  be  .disposed  of  for  the 
benefit  of  the  creditors  and  stockholders  of  the  company. 
And  during  the  life  of  the  corporation,  it  was  empowered  to 
alien  and  convey  in  fee  simple,  lands  which  it  had  thus 
received  by  donation  and  purchase,  if  it  should  become  unnec- 
essary to  retain  the  same  for  the  purposes  of  the  canal. 

But  a  different  rule  prevails  where  lands  and  easements  are 
acquired  by  appropriation  or  proceedings  in  inviium.  The 
Pennsylvania  &  Ohio  Canal  Company  had  the  undoubted 
right  to  take  and  hold  lands  in  fee,  but  such  taking  was  to  be 
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by  gift  or  purchase,  and  not  by  right  of  eminent  domain^ 
The  right  derived  under  section  three  ^'  to  enter  upon,  take 
possession  of,  and  use  "  lands,  real  estate  and  streams,  cannot 
be  enlarged  by  implication  into  an  estate  beyond  the  cor- 
porate existence  of  the  company.  The  property  being  taken 
for  public  use,  when  that  use  ceases,  it  must  revert  to  the 
owner  of  the  soil  from  whom  it  was  taken,  relieved  of  the  bur- 
den or  easement  which  the  sovereign  power  has  imposed. 
And  in  view  of  this  ultimate  reverter,  the  act  of  incorpora- 
tion makes  no  provision  for  valuing  the  land  itself  appropriated 
under  the  right  of  eminent  domain,  but  only  for  assessing 
damages  for  injury  done  thereto  by  the  opening  of  the  canal 
through  the  same. 

The  eighth  section  of  the  act,  passed  February  4,  1825, 
entitled  *'  an  act  to  provide  for  the  internal  improvement  of 
the  state  of  Ohio  by  navigable  canals,"  conferred  upon  the 
state  the  power  to  *' enter  upon  and  use,  all  and  singular,  any 
lands,  waters,  streams  and  materials  necessary  for  the  prosecu- 
tion of  the  improvements  intended  by  the  act."  But,  unlike 
section  three,  it  further  provided,  that  in  case  any  lands,, 
waters,  streams  or  materials,  should  be  taken  and  appropriated 
for  the  purposes  aforesaid,  "  the  fee  simple  q£  the  premises  so 
appropriated  shall  be  vested  in  the  state."  By  virtue  of  this 
express  provision  for  vesting  a  fee  simple,  and  not  from  the 
power  to  "  enter  upon  and  use,"  it  was  held  in  Malone  v.  To- 
ledo, 34  Ohio  St.  541,  that  the  title  acquired  by  the  state  by 
the  appropriation  of  lands  for  canal  purposes,  under  the 
eighth  section  of  the  act  of  February  4,  1825.  was  an  absolute 
estate  in  fee. 

The  Warren  County  Canal  Company,  incorporated  by  the 
general  assembly  of  Ohio,  February  22,  1830,  was  authorized 
by  its  charter,  ^'  to  enter  upon,  take  and  use  "  such  lands  as 
might  be  necessary  for  the  location  and  construction  of  its 
canal.  In  Corvnnv,  Cowan  et  aL,  12  Ohio  St.  629, 632,  the  court 
say,  "  it  is  conceded  in  this  case,  that  the  Warren  County 
Canal  Company,  by  virtue  of  its  charter,  only  acquired  an 
easement  in  tl^  lands  appropriated  for  the  location  and  con- 
struction of  its  canal.  This  right  to  occupy  and  u0e  lands  for 
the  purposes  of  a  canal,  it  is  clear,  would  not  carry  with  it  the 
fee  of  the  lands  appropriated  for  the  purpose."    While  the 
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state  conBtitution  of  1802  guaranteed  the  inviolability  of  pri- 
yate  property,  but  declared  it  should  always  be  subservient  to 
the  public  welfare,  provided  a  compensation  in  money  be 
made  to  the  owner,  yet,  as  it  has  been  settled  by  judicial 
decision,  that  the  legislature  in  the  exercise  of  the  right  of 
eminent  domain,  has  the  constitutional  power  to  take  from 
the  owner  the  absolute  fee  simple  of  his  land,  without  any 
other  compensation  than  the  benefits  to  accrue  from  the  upcb 
for  which  the  land  might  be  taken,  it  should  not  be  held  that 
the  legislature  intended  to  empower  a  corporation  to  appro- 
priate the  fee  simple  of  land  and  compensate  the  owner  in  re- 
sulting benefits,  unless  the  intention  be  made  manifest  in 
plain  and  unambiguous  terms.  But,  whether  the  proporty 
taken  is  paid  for  in  money  or  in  accruing  benefits  and  ad- 
vantages, it  should  clearly  appear  by  the  terms  of  the  act  that 
it  was  the  legislative  intent  ^o  take  a  fee  before  such  effect  can 
be  given  to  it.  In  the  absence  of  express  words,  a  fee  will  not 
be  deemed  to  be  taken  where  the  purposes  of  the  act  will  be 
satisfied,  as  in  the  case  at  bar,  with  the  taking  of  an^easement. 
Washington  Cemetery  v.  Prospect  Park  &  Coney  L  R,  R.  Co.,  68  N. 
Y.  691.  "  In  any  case,"  says  Judge  Cooley,  "  an  easement 
only  would  be  taken,  unless  the  statute  plainly  contemplated 
and  provided  for  the  appropriation  of  a  larger  interest ;" 
Const.  Lim.  559. 

In  the  case  of  PUtaburgh  <fc  Lake  Erie  R.  R,  Co.  v.  Bnice,  10 
Am.  A  Eng.  R.  R.  Cases  1,  the  Supreme  Court  of  Pennsylvania, 
January,  1883,  in  construing  section  three  of  the  charter  of 
the  Pennsylvania  A  Ohio  Canal  Company,  say  :  "  Herein  we 
find  a^  power  to  take  and  use  lands,  waters,  and  materials  as 
may  be  necessary  to  construct  and  maintain  the  proposed 
works,  but  in  this  there  is  no  grant  of  a  right  to  take  the  fee 
in  land  thus  occupied;  on  the  contrary,  that  right  is  confined 
to  use  and  occupation  only,  unless  it  be  enlarged  by  the  deed 
or  gift  of  the  owner.  There  was,  then,  in  this  company,  but 
a  possession  and  use.;  in  other  words,  a  righfof  way,  and  that 
for  a  single  purpose,  the  construction  and  maintenence  of  a 
canal,  and  when  the  canal  was  abandoned,  the  use  and  occu- 
pation of  the  land  reverted  to  the  owner  of  the  fee.  It  fol- 
lows, the  possession  having  thus  revested  in  the  owner,  he  may 
maintain  any  action  that  is  necessary  to  regain  his  rights  or 
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toprotect  his  property."    See  also,  Jmup  v.  Louche  55  Pa.  St. 
860. 

It  is  obvious,  therefore,  and  in  accord  with  well  settled  prin- 
ciples, that  whatever  interest  or  easement  in  the  lands  of  the 
defendant  in  error,  Stewart,  the  Pennsylvania  &  Ohio  Canal 
Company  may  have  acquired  by  the  right  of  eminent  domain 
and  not  by  donation  or  purchase,  expired  with  the  dissolution 
of  the  corporation.  It  is  not  claimed  that  the  canal  company 
before  or  after  erecting  its  dam  across  the  river,  acquired,  by 
grant,  donation  or  purchase  from  Stewart,  the  right  to  inun- 
date or  flow  his  lands  lying  above  the  dam.  And  we  think 
that  the  company  obtained  no  such  right  by  the  purchase  in 
fee  simple  from  David  Houston  of  the  land  on  which  the 
south  half  of  the  dam  was  constructed,  nor  by  the  agreement 
with  George  Hunter  for  the  privilege  of  using  and  occupying 
the  site  of  the  north  half  of  the  dam,  which  was  owned  by 
Hunter  in  fee  simple,  and  of  which  the  company  never  be^ 
came  the  owner.  Houston  and  Hunter,  as  owners  of  the  site 
upon  which  the  dam  was  erected,  had  not  the  right,  as  inci- 
dent to  their  ownership  of  the  land  in  fee,  to  inundate  or 
flow  the  lands  of  riparian  proprietors  above  on  the  same 
stream,  and  no  claim  is  advanced  that  they  ever  acquired 
the  easement  of  flowing  the  lands  above  by  express  grant  or 
by  prescription.  As  riparian  proprietors,  they  had  the  right 
to  the  flowing  water — to  the  simple  use  of  it  while  it  passed 
along — as  appertaining  to  their  property  in  the  land;  but 
they  were,  at  the  same  time,  subject  to  the  injunction  of  the 
law,  that  they  must  so  use  their  own  as  not  to  injure  that 
which  belongs  to  another.  Hunter,  it  is  true,  had  built  on 
the  north  side  of  the  stream  a  dam  of  the  height  of  about 
three  feet,  made  of  brush,  and  furnishing  water  for  a  grist 
mill;  but  it  had  nevef  had  any  appreciable  eflect  in  obstruct- 
ing the  passage  of  the  water,  or  in  raising  the  low  water  level 
of  the  river,  and  had  been  kept  up  for  a  short  period  rather 
by  sufferance  than  under  elaim  of  right.  By  virtue  of  the 
purchase  and  deed  from  the  owner  of  one-half  of  the  site  of 
the  dam,  and  by  the  agreement  with  the  owner  of  the  other 
half,  the  canal  company  succeeded  to  the  rights  of  the  owners 
and  to  no  more.  The  company  having  thus  extinguished  the 
title  of  one  proprietor,  and  secured  the  concurrence  of  the 
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other,  proceeded  to  erect  the  dam  to  the  height  that  caufled 
the  flowage  of  the  lands  of  Stewart,  the  defendant  in  error. 
The  company  was  fully  authorized  to  erect  the  dam.  But  it 
derived  its  power  to  do  so  from  its  charter  alone,  which 
clothed  it  with  certain  powers,  privileges  and  franchises, 
to  be  exercised  for  public  use,  and  to  cease  when  the  public 
user  ceased. 

We  have  seen,  that  when  under  the  authority  ^' to  enter 
upon,  take  possession  of  and  use,"  a  corporation  takes  private 
property  for  public  use,  the  interest  acquired  is  but  an  ease- 
ment. Yet,  an  easement  may  involve  the  right  to  possess,  use 
and  enjoy ;  and  when  an  easement  of  any  sort  is  taken  in 
property,  a  certain  portion  of  the  property  is  taken.  It  may 
not  displace  the  general  possession  by  the  owner  of  the  land, 
but  the  person  entitled  to  the  easement  has  a  qualified  posses- 
sion, so  far  as  may  be  needful  for  its  enjoyment.  Eaton  v.  Bos- 
ton &  Maine  R,  R..  61  N.  H.  604,  611 ;  korriU  v.  Machman,  24 
Mich.  279,  284. 

The  right  of  flowing  land  being  an  easement  or  interest  in 
the  land,  its  acquisition  comes  within  that  class  of  interests, 
which  the  Pennsylvania  &  Ohio  Canal  Company  was  author- 
ized to  acquire  by  entering  upon,  taking  possession  of,  and 
using,  lands,  real  estate,  and  streams,  under  the  provision  of 
section  three,  of  its  charter. 

It  is  contended,  that  the  canal  company,  after  the  construc- 
tion of  the  dam,  conveyed  to  certain  mill  owners  in  fee  sim- 
ple, the  land  upon  which  one-half  of  the  dam  was  built,  and 
granted  to  them  and  other  mill  proprietors  and  their  heirs,  in 
fee  simple,  the  right  and  privilege  of  using  the  surplus  water 
of  the  dam  not  required  for  the  use  of  navigation,  and  that 
by  sundry  mesne  grants  and  conveyances,  the  rights  and  in- 
terest of  such  mill  owners  have  become  the  property  and  in- 
heritance of  the  plaintiffs  in  error.  As  long  as  the  canal 
company  kept  the  canal  in  repair,  in  compliance  with  the 
requirement  in  its  charter,  and  until  the  corporation  was  dis- 
solved, the  mill  owners  were  entitled  to  the  surplus  water, 
and  Stewart  had  no  legal  ground  for  complaint,  on  account  of 
the  height  of  the  dam  or  the  burden  imposed  upon  his  lands 
by  flowage.  But,  the  canal  company  had  no  power  to  trans- 
mit to  others,  in  perpetuity,  privileges  and  franchises  which 
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it  deriyed  from  the  state  for  public  use  only,  and  not  to  be 
continued  when  theoonsiderationfor  which  they  were  granted 
no  longer  existed.  And  besides,  a  grant  inperpetuamo{  the 
privilege  of  using  the  surplus  water  of  the  canal,  would  be, 
by  reasonable  intendment,  contingent  upon  the  perpetuity  of 
the  corporation,  as  otherwise  there  would  be  no  surpbu  water 
as  such,  not  required  for  the  nurposes  of  the^canal. 

In  the  case  of  Jesmp  v.  Ltmcksy  supra,  a  navigation  company 
had  a  rights  under  their  charter,  to  build  and  maintain  dams 
for  the  purpose  of  their  navigation,  and  to  sell  surplus  water. 
They  granted  to  a  predecessor  of  defendants,  his  heirs  and 
assigns  forever,  the  full  use  of  the  water  not  wanted  for  the 
navigation, 'with  privilege  to  keep  the  dam  in  question  in 
good  order.  The  works  fell  into  entire  disuse;  the  defend- 
ants rebuilt  the  dam,  and  claimed  to  maintain  it  under  the 
grant.  It  was  held,  that  the  company  had  no  power  to  grant 
the  rights  claimed,  l^he  user  by  the  company  having  ceased, 
and  the  works  being  abandoned,  the  authority  of  the  company 
over  them  ceased  with  the  user,  and  the  easement  acquired 
reverted  to  the  owners  of  the  property  from  whom  taken. 
The  grant  itself  being  of  an  incident  connected  with  or 
arising  out  of  the  principal  object  in  chartering  the  com- 
pany, necessarily  expired  with  the  principal.  In  the  nature 
of  things,  there  could  be  no  fee  simple  real  estate  in  it.  The 
grant  might  be  perpetual,  if  the  works  continued  to  be  so, 
but  its  perpetuily  would  depend  upon  that  The  company- 
could  not  be  compelled  to  keep  up  their  works,  in  order  to 
furnish  a  surplus  water  to  fill  the  terms  of  the  grant.  Prop- 
erty taken  in  the  name  of  the  public,  for  public  and  general 
use,  could  not  be  diverted  to  private  and  individual  purposes. 

It  is  provided  in  section  nineteen  of  the  act  incorporating 
the  canal  company,  that  in  consideration  of  the  expenses  the 
corporation  would  be  subjected  to  in  constructing  the  canal 
and  other  works  therewith  connected  and  in  improving  and 
keeping  the  same  in  repair,  the  canal  and  all  such  other 
works,  together  with  all  tolls,  rents  and'  profits  arising  there- 
from, should  be  vested  in  the  stockholders,  their  heirs  and 
assigns  forever,  as  tenants  in  common,  in  proportion  to  their 
respective  shares,  exempt  and  free  from  the  payment  of  any 
tax,  imposition  or  assessment.    But  the  power  was  reserved 
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to  the  State,  at  any  time  after  the  expiration  of  fifty  years 
from  the  time  of  the  completion  of  the  canal,  to  purchase 
and  hold  all  that  part  thereof  lying  within  the  limits-of 
this  State.  And  by  section  twenty-three,  the  act  of  incorpo- 
ration was  to  be  deemed  a  public  act,  and  to  be  benignly  and 
favorably  construed,  for  the  purposes  therein  expressed,  in  all 
courts  and  places  whatsoever.  These  sections  refer  more  to 
the  position  of  the  company  aa  against  the  Commonwealth, 
than  as  against  individuals  whose  property  might  be  appro- 
priated under  the  rif^ht  of  eminent  domain.  As  against  the 
State,  section  nineteen  would  be  liberally  construed  in  favor 
of  the  corporation,  but  there  would  be  no  presumption  in  favor 
of  the  corporation  as  against  individuals,who8e  lands  had  been 
appropriated  for  public  use,  and  which  public  use  had  ceased. 

Various  pleas  of  the  statute  of  limitations  were  filed  by  the 
defendants  in  the  court  below,  but  in  our  view  they  do  not 
constitute  a  valid  defense  to  the  original  action,  and  as  they 
do  not  seem  to  have  been  relied  upon  in  any  stage  of  the 
proceedings,  we  deem  it  unnecessai^  to  consider  them. 

Finding  n*  error  in  the  judgment  and  proceedings  of  the 
court  below,  the  judgment  of  the  Court  of  Common  Pleas 
must  be  afi&rmed.  Judgm^  accordingly. 

[To  appear  in  41  Ohio  St.] 
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No.  155.  Wm.  McCombs,  Jr.,  et  al.  v.  Joseph  C.  Thompson  et  al.  Brrorto 
the  Pistriot  Court  of  AUen  County. 

F01.LBIT,  J. 

1.  When  a  tranaoript  of  a  Judgment  rendered  by  a  Justice  of  the  peace 
is  duly  filed  in  the  office  of  the  d^rk  of  the  court  of  common  pleas^ 
such  Judgment  becomes  a  Uen,  as  against  the  debtor  on  the  real 
estate  of  such  ludgment  debtor  within  the  county. 
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2.  Saeh  lien  does  not  beoome  lost  or  remoyed  ftom  that  part  of  the  real 

estate  th  reafter  set  off  as  a  fkmily  homestead,  by  the  assignineiit  and 

use  of  snch  a  homestead. 
8.  The  right  to  have  and  hold  a  homestead  is  a  personal  prlyile^  which 

cannot  be  oonveyed  to  another,  and  is  lost  by  neglect  or  refusal  to 

claim  it,  orby  abandonment  of  the  homestead. 
4.  When  the  rights  of  homestead  are  removed,  liens  on  snch  property 

may  be  enforced  by  due  process,  of  law. 
Judgment  affirmed. 

MonoN  DoaxxT. 
141.  Laban  Stephens  v.  The  State  of  Ohio.    Motion  for  leave  to  file  a 

petition  in  error  to  Ck>mmon  Pleas  of  Jackson  Oonnty. 
JoffNSON,  C.  J. 

1.  If  several  persons  agree  together  to  rob  another,  and  for  that  purpose 

arm  themselves  with  deadly  weapons,  and  meet  at  the  house  of  the 
person  to  be  robbed,  and  to  carry  out  their  unlawful  design  one  is 
left  outside  ready  to  aid  and  assist  while  the  others  enter  and  commit 
the  crime  agreed  on,  all  are  guilty  of  the  robbery  as  principals. 

2.  So,  if  those  inside  the  house  while  attempting  to  consummate  the 

robbery,  and  in  furtherance  of  such  conspiracy  purposely  kill  the 
person  they  are  attemping  to  rob,  while  he  is  resisting  such  attempt, 
and  such  killing  is  the  natural  and  probable  consequence  of  the 
cofamon  purpose,  the  person  outside,  who  is  aiding  and  assisting  is 
equally  guilty  as  the  one  striking  the  fatal  blow,  though  he  did  not 
previous  to  such  attempt  agree  to  or  assent  to  such  killing. 

Judgment  aflirmed. 

787.  Ellas  ec  al.  v.  Bums  et  al.  Error  to  the  District  Ck>urt  of  Gallia 
County.  By  consent  of  parties  Judgment  affirmed.  Each  party  to 
pay  bis  own  costs. 

No.  97.  William  McHugh  v.  The  Stote  of  Ohio.  Motion  for  leave  to  file 
a  petition  in  error  to  reverse  the  Judgment  of  the  Court  of  Common 
Pleas  of  Hamilton  County. 

Okxt,  J. 

1.  In  a  proceeding  to  reversea  Judgment  in  either  a  dvil  or  criminal  caae^ 

the  court  regards  the  record  as  free  from  error  until  the  contrary 
clearly  appears;  and,  except  as  to-  matters  relating  to  Jurisdiction,  or 
where  counsel  have  overlooked  a  statute  or  decision  of  this  court 
gjoveming  the  case,  the  court  confines  itself,  ordinarily,  to  the  erroi» 
alleged  by  the  party  complaining. 

2.  A  Judgment  will  not  be  reversed  merely  because  the  record  shows 

error,  to  which  exception  was  taken.  The  error,  to  be  ground  of 
reversal,  must  be  prejudicial  to  the  rights  of  the  party  complaining* 
And  this  is  the  rule  in  criminal  as  well  as  civil  cases. 
8.  A  Juror  in  a  capital  case  who  has  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner,  which  he  thinks  it  would 
require  evidence  to  remove,  where  the  opinion  is  formed  f^m 
new8i)aper  reports,  and  not  fh>m  reading  or  hearing  the  testimony  of 
witnesses,  or  conversation  with  them,  is  not  necessarily  incompetent 
under  Rev.  Stats.,  {  7278;  but  if  he  testify  that  he  believes  he  would, 
if  selected,  render  an  inipartial  verdict  upon:  the  evidence,  and  the 
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oovit  \m  of  the  Mune  opinion,  he  la  a  lawful  Juror.  Cboper  y.  ne 
Aofe,  16  Ohio  St.,  218;  Fraaier  ▼.  Th€  StaU,  28  Ohio  St..  601 ;  Bnoln 
▼.  TkB  mats,  20  Ohio  St.,  186 ;  MeBugh  ▼.  The  State,  88  Ohio  St.,  168, 
i^pproyed  and  followed. 

4*  A  aeoond  yenire  iMoed  under  Bey.  State,  i  7268,  containing,  among 
others,  the  name  of  J.  F.  H.,,  was  returned  seryed  upon  him,  but  in 
Ikot  waa  seryed  on  J.  C.  H.|  who  appearing  and  informing  the  court 
that  his  name  waa  J.  C.  H.  and  not  J.  F.  H.,  waa  directed  by  the 
oourt  to  stand  aalde,  to  which  order  no  objection  was  made.  After 
the  namea  on  such  yenire  were  called,  and  thirty- si±  Jurors,  ^nde- 
-pendently  of  the  Juror  named,  appeared,  counsel  for  the  prisoner 
challenged  the  array,  under  Bey.  Stats.,  i  6176,  for  such  misnomer, 
which  challenge  was  oyerruled.  JETeM,  it  not  appearing  that  the 
officer  had  acted  in  bad  faith,  or  that  the  accused  had  been  injured 
by  he  mistake  in  any  of  his  substantial  rights,  the  error,  if  any  was 
committed,  afforded  no  ground  of  reyersal. 

6.  While  the  court,  when  requested  to  charge  under  Bey.  Stats.,  i  7300, 
clause  6,  is  bound  to  glye  or  refuse  the  charge,  the  oourt  is  not  re- 
.quired  to  charge  in  the  language  of  counsel,  howeyer  sound  in  law 
or. pertinent  to  the  esse  the  proposition  may  be,  but  the  Judge  may 
select  his  own  language;  and  where  a  charge  is  notglyen,  substan- 
tially, it  is  to  be  regarded  aa  refused. 

Motion  oyerruled. 

160.  John  O.  Beig  et  al.  v.  Joachin  Sohulta.et  al.  Motion  for  leaye  to  tile 
a  petition  in  error  to  the  Diatrict  Court  of  Lorain  County. 

MoIi^VAiNB,  J.    Held: 

1.  A  homestead  ia  aubjeot  to  a  Judgment  or  execution  Hen  both  before 
and  after  the  same  is  demanded  and  set  off  to  the  ^debtor.  McComb 
V.  Thompson  («iipra.) 

a.  In  an  action  to  subject  lands,  alleged  to  haye  been  fraudulently 
transferred,  to  the  payment  of  a  Judgment,  an  answer  by  the  Judg- 
ment debtor,  that  he  ia  a  realdent  of  Ohio,  the  head  of  a  family  and 
entitled  to  hold  the  premises  aa  a  homeatead,  is  no  defense. 

8.  In  such  action,  when  the  fkaudulent  sale  is  established,  and  it  V» 
further  found  that  the  premises  are  subject  tola  prior  mortgage  lien, 
as  against  which  a  homestead  cannot  be  demanded,-  it  ia  not  error  to 
decree  the  sale  of  the  property,  and  the  jwyment  of*  coats  and  the 
mortgage  lien  from  the  proceeds. 

4.  But  a  further  order  in  such  action,  that  aft^r  the  payment  of  the 
mortgage,  the  proceeda  of  sale  should  be  applied  to  the  satisfaction 
of  pU^ntilTs  Judgment,  to  the  exclusion  of  the  claim  of  the  debtor 
in  lieu  of  a  homestead.  Is  erroneous. 

6.  After  the  sale  and  the  payment  of  liens  against  which  no  right  of 
homestead  exists,  the  question  of  precedence  between  other  liens 
and  the  claim  of  the  debtor  in  lieu  of  a  homestead  must  be  adjudi- 
cated by  the  court.    Sec.  6440,  Bey.  Stats. 

Motion  granted  and  Jfidgment  modified.  '^  " 

91.  Baibonr  v.  National  Bxohange  Bank  of  Tiffin.  Motion  for  leaye  to 
file  a  petition  in  error  to  the  Diatrict  Court  of  Seneca  County. 

liotlon  granted* 
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117.  BmlstrMt,  ezeeator,  etc.,  f».  Pron.  Motion  fdrleaye  to  Ale  %  peti- 
tion in  error  to  the  District  Court  of  Hamilton  oonntj-  Motion 
granted. 

128.  Mason  et  al.  v.  Alexander,  executor,  etc  Motion  for  leaye  to  file  a 
petition  in  error  to  the  District  Gourt  of  Lafce  County.  Motion 
granted. 

129.  IngersoU,  et  al.  t^  Alexander,  executor,  etc  Motion  for  leaye  to  file 
a  petition  in  error  to  the  District  Court  of  Lake  County.  Motion 
grants. 

130.  Newberry,  executor,  etc.,  v.  Alexander,  executor,  etc.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of  Lake  County. 
Motion  granted. 

187.  Wagner  v.  The  State.    Motion  for  leaye  to  file  a  petition  in  error  to 

the  Court  of  Comjtnon  Pleas  of  Morrow  county.    Motion  granted. 
189.  Shumaker  v.  Stouter.    Motion  to  dismiss  cause  No.  759,  general 

docket,  for  failing  to  print  the  record.    Motion  granted. 
140.  Bollock  V.  Horn.    Motion  for  leaye  to  file  a  petition  in  error  to  the 

District  Court  of  Lorain  County.    Motion  granted. 
142.  Johnson  v.  Norris.    Motion  for  leaye  to  file  a  petition  in  error  to  the 
.  District  Court  of  Van  Wert  County.     Passed  for  statement  of  case 

and  points  in  dispute,  and  brief. 
148.  Johnson  v.  Artls.    Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  Van  W.ert  County.    Passed  for  statement  of  case 

and  points  in  dispute,  andt>rief. 

144.  The  Pennsylyaoia  Co.  v,  Brody.  Motion  for  leaye  to  file  a  petition 
aU  error  to  the  District  Court  of  Mahoning  County.  Motion  over- 
ruled, on  the  ground  that  this  court  has  no  Jurisdiction  to  reyiew 
the  weight  of  testimony.- 

145.  Horn  v.  The  State.  Motion  for  leaye  to  file  a  petition  in  error  to 
the  Court  of  Common  Pacas  of  Ashland  County.    Motion  oyerruled. 

140.  Hendershot  v.  The  State,  li^otion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Washington  County.    Motion  granted. 

147.  The  State  v.  Myers.  Motion  for  leave  to  file  a  Bill  of  Exceptions 
to  the  District  Cburt  of  Van  Wert  County.    Motion  granted. 

148.  Lee  et  al.  v.  Smith.  Motion  to  take  cause  No.  852,  general  docket, 
out  of  its  order  for  hearing.    Motion  granted. 

149.  The  State  ex  rel.  James  Lawrence,  attorney  g^eral,  v.  The  Com 
City  Mutual  Fire  Insurance  Co.  Motion  to  takS  cause  No.  818,  gen- 
eral docket,  out  of  its  order.  Granted  without  prejudice  to  the  right 
of  defendant  to  plead  specially  In  bar  the  pending  of  certain  pro- 
ceiMings  in  the  con rts  of  Lucas  county. 

151.  Ely  V.  Johnson.    Motion  for  leaye  to  file  a  petition  in  error  to  the 

District  Court  of  Lorain  Ooun^.    Motion  oyerruled. 
168.  Parker  v.  MiUs  etal.    Motion  for  leayiB  to  file  a  petition  in  error  to 

the  District  Court  of  Preble  County.    Motion  granted. 
154.  MiUer,,adnani8trator,  etc,  v.  Toung  et  al.    Motion  for  lesveloflla ft 

petition  *|nerior.  to  the  Dlsferiet  Oonfl  «f  FMUe  Ooimty*    MeiloB 

granted.''-  ' 
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156.  Hftmpton  v.  The  State  for  the  use  of  Gallia  Ooonty.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Ctoort  of  Oallia  Ooontj. 
Motion  granted  and  oaoseti^en  out  of  its  order. 

16A.  Hill,  administrator,  etc.,  v\  Harrington.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Lorain  County.  Motion 
granted. 

167.  The  State  ex  rel.  Superintendent  and  Trustees  of  the  Athens 
Asylum  v.  Keisewetter,  auditor,  etc.  Motion  for  mandamus.  Per- 
emptory mandamus  awarded  as  prayed  for  on  authority  of  Ohio  ex. 
reL  V.   Oglevie,  S7  Ohio  St.  1. 


"VPBBKS  COVBT  COXXISnOV. 

Hov.  M MM  M .  OBAHasm,  CM^  Jmdg^. 

Hah.  Ososob  K.  Kasb.  How.  FmAMKi.ni  J.  DicsMAa 

Hoa.  Ohaslh  D.  Xabtiii.  How.  Jonr  MoOaulit. 


Ooiumtms,  OMo,  May  6, 1884. 

OKK XRAIj  DOOKET. 

No.  247.  BOnewits  v.  Van  Wert  County  Bank.    Error  to  the  District 

Court  of  Van  Wert  County. 
McCauijct,  J. 

1.  In  an  action  by  a  creditor  of  an  insolvent  corporation  to  enforce  the 
personal  liability  of  its  stockholders,  where  the  stockholders  were  not 
all  before  the  court,  and  it  did  not  appear  that  those  not  served  with 
process  could  not  have  been  served,  it  was  error  to  assess  upon  the 
stockholders  served  the  whole  amount  of  the  indebtedness  of  the 
corporation. 

2.  In  such  action  it  was  error  to  give  judgment  for  some  of  the  stock- 

holders releasing  them  from  assessment,  upon  the  finding  that  they 

did  not  own  stock  at  the  time  the  liability  sought  to  be  enforced 

accrued. 
Judgment  reversed. 

273.  Clark  v.  Osbom,    Error  to  the  District  Court  of  Coshocton  County. 
Martik,  J. 
1.  The  notice  required  by  Sec.  6833  Rev.  Stats.,  in  order  to  be  available  to 

a  surety,  most  be  in  writing  and  require  the  creditor  to  commence 

an  action  forthwith  on  the  obligation  in  which  the  surety  Is  bound. 

No  particular  form  or  words  are  required.    A  substantial  compliance 

with  the  statute  is  sufficient. 
8.  The  requirement  that  the  notice  shall  be  in  writing  confars  a  personal 

privilege  on  the  creditor,  which  he  may  waive. 
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exeoatoiB  of  a  deoeaaed  mrety  gave  a  written,  request  to  the 
emditor  to  oommenoe  an  aotion  forthwith  on  a  note  in  which  the 
decedent  was  bound  aa  aorety.  The  creditor  held  two  notea  in  which 
the  decedent  waa  ao  bound,  for  Che  aame  principal,  to  which  the 
notice*would  apply  indifferently.  Thereupon  the  creditor  went  to 
theezeentore,  and  exhibiting  the  notes  aaid  he  accepted  the  notice 
aa  applicable  to  both.  The  executors  explained  the  danger  of  delay 
and  urged  him  to  sue  at  once.  He  promised  to  commence  forthwith, 
and  without  further  notice,  an  action  against  the  pvinoipal  on  both 
notea,  iM^d  collect  them  with  due  diligence. 

In  an  action  against  the  executors,  they  by  answer  set  up  this  arrange- 
ment and  the  creditor's  failure  to  comply.  HeUU  The  arrangement 
waa  a  valid  parol  subatitute  for  a  formal  notice,  and  the  answer  waa 
a  good  defense. 

Hie  Judgment  of  the  district  court  reversed  and  that  of  the  common  pleas 
afflrmed. 

Mi.  Oameron  v,  Osppellar,  auditor,  and  Staley,  treasurer.  Brror  to  the 
District  Court  of  Hamilton  Oounty. 

Nabh,  J. 

1.  A  atatement  for  taxation  of  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks.  Joint  stock  comi)auiea,  or  otherwise, 
which  omits  a  JudgpoEient  in  reference  to  which  proceedinga  in  error 
are  pending  in  the  supreme  court,  may  be  corrected  by  the  county 
auditor  under  the  powers  conferred  by  section  2782  Rev.  Stats. 

S.  A  petition  sought  the  allowance  of  an  injunction  to  reatrain  a  county 
auditor  and  treaaurer  fh>m  takingsteps  towards  collecting  taxea  upon 
an  addition  to  a  return  of  personal  property  made  by  the  auditor, 
claiming  to  act  under  section  2782.  In  it,  it  was  substantially  kverred 
that  in  the  statement  required  to  be  filed  by  section  2782,  in  the 
auditor's  office,  worda  were  used  for  the  purpose  of  preventing  it 
from  being  known  upon  account  of  what  property  the  addition  waa- 
made. 

Jield.*  that  a  demurrer  to  thia  petition  ahould  not  have  been.sustained. 

Judgment  reversed. 

208.  Thomas  Hogg's  Executor  v.  John  Beerman  et  al.  AppeaL  Be- 
servedin  the  District  Oourt  of  Ottawa  Oounty. 

Obarokb,  C.  J. 

1.  lisnd  covered  by  the  water  of  a  navigable  landlocked  bay,  or  harbor, 

connected  with  Lake  Brie,  may  be  held  by  private  ownership,  subject 
to  the  public  rights  of  navigation  and  of  fishery,  provided  the  holder 
derivea  hia  title  from  an  express  grant  made  or  aanctioned  by  the  U.  S. . 

2.  ^Whevs  a  petition  in  a  civil  aotion  prays  for  equitable  partition  of  real 

estate  and  an  account  of  rents  and  profits,  an  answer  denying 
plaintiflBEi  entire  title  does  not  oust  the  oourt  of  Jurisdiction.  Fierry 
V.  JlieAaniMm,  27  0. 8.  HO,  approved  and  followed. 
8.  When  a  grantee  enten  under  a  deed  describing  his  estate  aa  a  tenancy 
in  common  with  others,  his  possession  will  be.  presumed  to  be  not 
adverse  to  the  ownere  of  the  other  undivided  interests,  until,  by  on- 
miatakable  acts  or  declarations,  of  which  his  co-tenants  had,  or  on^ht 
to  have  taken,  notice,  he  claima  the  entire  ownership. 
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4.  Where  fthe  reoord  properly  presents  the  entire  evidenoe  in  the  esse,  and, 
giving  fall  fUth  and  credit  to  all  of  the  eyldenoe  for  the  defense,  the 
plaintiff  is  entitled  to  a  decree,  the  court  may  grant  it,  notwithstand- 
ing a  referee  before  whom  Che  case  was  heard  reported  that  the  peti- 
tion should  be  dismissed. 

Plaintiff's  exceptions  to  so  much  of  the  referee's  report  ss  conflicts  with 
these  holdings  sustained ;  decree  that  plaintiff  is  entitled  to  partition 
and  account  and  cause  remanded  for  further  proceedings. 

182.  Jackson  et  al.  v.  Commissioners  of  Lorain  Gounty.  Brror  to  the 
District  Courfr  of  Lorain  Ck>unty.    Dismissed  for  want  of  preparation. 

188.  Clermont  v.  Irish  Building  Association  et  al.  Error  to  the  District 
Court  of  Hamilton  Couhty.    Judgment  aiflrmed.    No  report. 

194.  Castle  v.  Ensign.  Error  to  the  District  Court  of  Cuyahoga  County. 
Settled  and  dismissed  at  costs  of  plaintiff  in  error. 

^.  Wilkinson  et  aL  v.  Commissioners  of  Preble  County  et  al.  Error  to 
the  District  Court  of  Preble  County ;  Thompson  v.  Xove,  89  Ohio  St., 
followed.    Judgment  afl^rmed.    No  report. 

249.  B.  A  O.  Ry.  Co.  v.  Lewis  et  al.  Brror  to  the  District  Court  of  Bel- 
mont County.  Judgment  affirmed.  The  evidence  showed  such  a 
dedication  **  in  pais  "  by  the  railroad  company  for  a  county  road  as 
made  it  right  to  deny  an  injunction.    No  report. 

298.  City  of  Toungstown  v.  Montgomery:  Error  to  the  District  Court 
0  Mahoning  County ;  L.  M.  Ry.  Cb.  ▼.  Hdmbleion^  40  Ohio  SU;  and 
ToungeUnon  v.  Moore^  80  Ohio  St.  188,  followed.  Judgment  affirmed. 
No  report. 

296.  Hazard  et  al.  v.  Ohio  on  Complaint  of  Anna  Dickson.  Error  to  the 
District  Court  of  Hamilton  County.    Judgment  affirmed.    No  report. 

336.  Brooks  et  al.  v.  Hite.  Error  to  the  District  Court  of  Brown  County. 
Judgment  affirmed.    No  report. 

864.  Garring^on  v.  SchuUer.  Error  to  the  District  Court  of  Lucas  County. 
Dismissed  for  want  of  preparation. 

866.  Bogardick  v.  Bley.  Error  to  the  District  Court  of  EEamllton  County. 
Dismissed  for  want  prepartion. 

868.  Voight  v.  Voight.  Error  to  the  District  Court  of  Hamilton  County. 
Dismissed  for  want  of  preparation. 

867.  Levi  v.  Trommel.  Error  to  the  District  Court  of  Hamilton  County. 
Judgment  affirmed.    No  report. 

375.  Latimer  v.  Reed.  Error  to  the  District  Court  of  Ashtabula  County. 
The  vacation  of  the  attachment  nullified  all  acts  of  the  officer  under 
it.  Defendant's  property  rights  ceased  to  be  affected  by  it.  Judg- 
ment affirmed.    No  report. 

876.  Qray  v.  Piatt  et  al.  Error  to  the  District  Court  of  Hamilton  County. 
Dismissed  for  want  of  preparation. 

485.  Cadwallader,  executor,  etc,  v.  Clippinger  et  aL  Error  to  the  Dis- 
trict Court  of  Delaware  County.    Settled  and  dismissed  at  plaintiff's 


486.  McBlroy,  executor,  v.  McElroy.    Error  to  the  District  Court  of  Del- 
aware County.    Settled  and  dismissed  at  the  plaintlff!B  costs. 
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DIGEST  OF  CASES. 

E  aN<Aorie>y  lo  raeatMjK^m«i<  (/ note.— Hie  fMt  that  » 
flrm  of  loiA  broken  effisot  a  loan  for  a  party,  taking  note  and  ooupona 
In  the  name  of  the  lender  and  a  deed  of  tmat  to  one  of  the  firm  to  flecore 
the  payment  thereof,  and  the  fact  that  anoh  trustee  ooUeoted  the  Interert 
for  the  lender  aa  it  became  due,  are  not  of  themaelyea  aoflioient  eridenoe 
to  zaiae  a  preaomption  that  he  had  authority  to  ooUeot  the  note.  Where 
the  agent  haa  the  poaaeaaion  of  hia  principal's  note  after  it  is  due,  it  may 
be  inferred  that  he  has  authority  to  reoeive  its  i.ay  meat;  but  the  burthen 
la  on  the  debtor  who  makes  payment  to  the  agent  relying  upon  auch  in- 
ferenoe,  to  ahow  that  the  note  waa  in  his  potaession  when  the  payment 
waa  made.  That  the  agent  on  reoeipt  of  payment  neither  aurrendered 
or  offered  to  surrender  the  note  is  a  oonol naive  droumstanoe  that  he  did 
not  have  it. 


Benefit  Oertiflaats— GiMMtnielion  o/— i>ec<^iiaMm  ^  BeiKiciary— De- 
Ivsery  of  Omrt^/leaie  JHreetion  aa  to  Bsraon.— Henry  M.  Highland,  being 
unmarried,  beoame  a  member  of  a  lodge,  and  upon  the  face  of  the  benefit 
eertifloate  of  the  lodge,  indorsed  the  benefit  named  in  the  certificate  to 
his  sister,  and  this  waa  atteated  by  two  witnesses.  He  afterward  mar- 
ried, and  three  montl)s  later  committed  suicide,  leaving  a  wife  but  no 
child  or  descendants  of  a  child.  The  certificate  above  named  waa  never 
delivered  to  hia  sister.  The  question  at  issue  was  whether  the  wife  or 
Bister  was  entitled  to  such  benefit,  the  wife  claiming  such  indorsement 
to  be  a  will,  and  therefore  revolted  by  the  marriage.  Held:  That  as  by 
the  ru)es  of  the  society  a  member  waa  to  designate  to  whom  the  benefit 
ahould  be  paid  by  will,  by  entry  on  record  book  and  on  face  of  the  cer- 
tificate, and  Highland  chose  the  latter,  and  in  view  of  the  special  dr- 
cumstancss  under  which  the  writing  was  made,  to  call  nuch  an  indorae- 
ment  a  will  would  be  something  which  it  did  not  purport  and  was  not 
intended  to  be.  The  fact  that  the  benefit  certificate  with  the  in- 
dorsement on  it  wss  never  delivered  to  the  sister,  but  remained  in 
Highland's  possession,  detracted  nothing  from  the  effect  of  such  in- 
dorsement as  a  direction  for  the  payment  of  the  money.  The  language 
in  the  charter  that  the  sdm  sliall  be  paid  to  (he  member's  "femilyor 
aa  he  may  direct,"  gives  to  him  the  power  of  absolute  direction  to 
what  person  or  penons  that  payment  shall  be  made.  Highland  v.  High- 
land.   Sup.  Ct.  111.    Chic.  L.  N.,  May  3,  '84. 


Orininal  Xvidenoe.— JVemAH^tion  UuU  Beer  ia  JfUoxioatu^.— When 
beer  is  called  for  at  a  place  where  intoxicating  liquore  are  sold,  it  is 
to  be  presumed  that  malted  and  fermented  beer  is  wanted,  unless 
some  other  kind  is  mentioned,  and  when  a  witness  testifies  to  the 
sale  or  giving  away  of  beer  under  droomstances  which  make  the  sale 
or  giving  away  of  any  intoxicating  liquor  unlawful,  the  prima  faeie 
inference  ia  that  the  beer  waa  of  that  malted  and  fermented  <|uality 
declared  by  the  atatute  to  be  intoxicating.  Myere  v.  Siaie.  S.  C.  Ind., 
FebnMt^,  1884. 
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Oommott  Oanitr— LioMNty  for  Boffgoift  Lost  6sr  FtMenffer^Dufy  o/ 
Oirrftfr.— A  milroad  oompMiy  !•  not  responrible  for  the  loib  of  a  pmivel 
of  yaluAbleB,  oanried  in  the  hand  of  a  passenger,  falling  oat  of  an  open 
window  without  any  fknlt  of  the  servants  of  the  company,  although 
upon  notice  and  demand  they  refused  to  stop  the  train  to  permit  the 
reoovery  of  the  lost  articles  until  it  arrived  at  the  next  usual  and  adyer- 
tised  station.  Henderson  v.  LouieviUe,  etc.,  R.  Ob.  U.  8.  C.  C,  E.  D.  La., 
April  9, 1884.    C.  L.  J.,  May  2,  ^84. 

I^—H— Agreement  to  WUhholdfrom  Beoord^S^eet—Siaiutory  Time  /or 
Beeordmg  Deeda— Intermediate  OredUora,  Purehaeere^  etc— Tranter  of 
Hti8band*8  Jntereat  by  Curtesy.— It  does  not  invalidate  a  deed  or  make  it 
an  escrow  because  when  delivered  to  the  grantee  it  was  agreed  that 
it  soould  be  withheld  from  record  for  a  definite  time.  Such  a  promise 
to  withhpld  a  deed  from  record  cloes  not  affect  the  validity  of  the  deed 
between  the  parties,  and  recording  it  against  the  agreement  does  not 
invalidate  it.  Sections  446  and  447,  Revised  Statutes  of  the  IMstrict  of 
Columbia,  which  allowed  six  moots  for  reoording  a  deed,  and  declared 
them  valid  for  that  time  against  all  persons,  applies  to  deeds  of  trust  in 
which  the  grantor  parts  with  an  hts  interest  in  the  property  conveyed, 
and  the  exception  of  deeds  of  tmst  and  mortgages  is  limited  to  deeds  of 
trust,  which,  like  mortgages,  are  made  as  security  for  the  jwytnent  of 
debts  in  the  performance  of  other  obllgatictis.  Tlie  act  of  April  29, 1879, 
respecting  these  sections,  and  fequiring  all  conveyances  of  real  estate  to 
be  recorded  before  they  are  valid  as  against  creditors  and  subsequent 
purchssers  without  notice,  does  not  make  Judgments  rendered  prior  to 
that  date  liens  upon  real  estate  of  the  debtor  conveyed  for  value,  and 
not  recorded  at  the  date  of  that  repeal.  A  husband  may  convey  to  trus- 
tees for  the  benefit  of  his  wife  hts  right  in  her  lands  as  tenant  by  the  out- 
teey,  and  if  such  conveyance  is  made  for  a  valuable  consideiMien,  and 
there  is  no  actual  fraud,  it  will  be  good  against  eyerybody  if  duly  re- 
corded. Hitz  V.  The  NaHonal  MetropoUlan  Bank.  U.  B.  Sup.  OL  Wash. 
Law  Rep.,  April  12. 1884. 

SAetof  Willas  ts  After  AeqaiiedLaadsandPsnoaalty.— At  comnsen  law, 
a  will  would  not  paas  lands  acquired  by  a  testator  subsequent  to  the  daite 
ofhfswilL  By  statute,  lands  acquired  by  atestator  after  the  date  of  Ms 
will,  will  pass  by  his  will,  provided  It  contains  words  sufldent  to  pass 
them  had  he  owned  them  when  he  made  his  will.  But  after  acquired 
lands  will  not  pass  under  a  wiU  which  deolates  that  the  estate  given  by 
it  consists  of  personalty  only.  JEiseetitorofOardmerv.iSfardmer.  K.J.Ct. 
of  Ch.,  29  Alb.  L.  J..  199. 


Svid»Bee--^«  Bearung  on  Quesliofi  nf  Neg/tSffenee  in  OmSbnsM^  Coal 
Bdns  Near  BaUroad  TVodb.— While  it  is  true  that  if  all  railread  companies 
lAiould  concur  in  cenBtnrating  their  works  in  a  manner  unneeessarily 
daagwons  it  would  net  Justify  any  one  of  them  in  so  doing,  y«t  Mie  fact 
that  all  companies  eonstruot  U^ir  works  in  a  given  way,  eir  the  fkot  that 
any  given  modeof  constmetion  is  in  genttul  use,  or  is  the  usual  mode, 
is  a  matter  proper  to  be  oonaldered  by  the  Jury  In  forming  a  Judgment  as 
to  whether  the  mode  adopted  is  in  truth  unnecsHarily  dmnferaua. 
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Highway— iMMtoa  Bridff&-'09miHbuiary  JM^WMe.— The  fMt  that  a 
penon  traveling  along  the  highway  knows  that  a  bridge  theieoa  la  in  a 
bad  and  unsafe  condition  does  not,  as  matter  of  law,  pre^Mnt  his  leooYery 
for  an  injury  sustained  thereby  in  passing  oyer  it.  He  is  ooholuded, 
however,  if  the  bridge  be  wholly  impassable.  IS  Pick.  M ;  12  Gush.  482: 
8  Met.  882;  2  N.  H.  894;  86  Vt.  681,  cited.  OmnmiiHonerM  ▼.  Burffeu^ 
8up.Ct,  Md.    17Bep.244. 


Kortgage--^«8icmpeum  to  pay  inserted  in  Deed  of  Qcmneyosnce  Ay  wito- 
taike.-r-Where.  in  a  reoorded  deed  of  land  subject  to  a  mortgage,  an 
agreement  of  the  granteeto  assume  and  pay  it  is  inserted  by  mistake  of 
the  scrivener  and  against  the  intention  of  the  parties,  and  on  the  dis- 
covery of  the  mistake  the  grantor  releases  the  grantee  ftrom  all  liability 
under  the  agreement,  a  court  of  equity  will  not  enforce  the  agreement 
at  the  suit  of  one  who,  in  Iterance  of  the  agreement,  and  before  the 
execution  of  the  release,  purchases  the  notes  secured  by 'the  mortgage, 
although  the  grantee,  after  the  deed  of  Conveyance  to  him,  paid  interest, 
accruing  on  the  notes.  Drury  v.  Sayden,  U.  S.  Sup.  Ct.  Ghia  L.  N., 
May  2,  '84. 


Vegligenoe  of  Loeomotivo  Xngineer— Damc^etf  for^  ae  ocnmter-clatsi  in 
Suit  for  Traces.-— Held,  this  court  cannot  say  that  plaintiff  had  sufficient 
time  after  receiving  the  time-table  to  master  its  6bntents  and  learn  ao^ 
curately  the  movements  of  his  train.  If  defendant  company  did  not 
f pmish  the  new  time-table  to  plaintiff  long  enough  before  the  time  for 
starting  his  train,  to  enable  him  to  master  its  contents  and  he  should  not 
understand  it  fully,  if  he  made  a  reasonable  effort  to  understand  it, 
this  consideration  held  sufficient  to  send  the  question  of  his  negligence 
to  the  jury.  The  fact  that  plaintiff,  Just  before  the  accident,  had  been 
subjected  to  severe  and  protracted  service  for  the  company,  is  also  for 
th«  consideration  of  the  Jury  as  bearing  upon  the  question  of  his  negli- 
gence. Testimony  that  plaintiff  was  not  feeling  .well  on  the  night  of  the 
accident  and  asked  to  be  relieved  but  was  refused,  was  erroAeously  re- 
jected. The  question  of  plaintiff's  negligence  was  properly  submitted 
to  the  jury.  Neleon  v.  CA.,  M.dtSLP.  R.  M,  Ob.  Bnp.  Ct.  Wis.,  April  8, 
'84.    Chic.  L.  N.,  May  8, '84. 


Besideiitof  Coanty—Jnteneioti.— Where  a  person,  having  a  legal  residence 
in  one  county,  goes  into  another,,  and  sets  up  housekeeping  with  his 
family,  with  the  intention  of  remaining  there  until  he  completes  a 
certain  Job  of  work,  he  certainly  becomes  an  '' actual "- resident  of  the 
latter  county.  Bradley  v.  Fraaer^  64  Iowa,  289,  S.  C.  6  N.  W.  Rep.  283, 
distingpiished.  Rehearing  denied.  Fitzgerald  v.  ArtL  8.  C.  la.,  18  N. 
W.  Rep.  713. 

Tenant  in  Qommon—Purehaeing  Outetanding  T^iOe— 3\»ef.— One  tenant 

in  common  can  not  strengthen  his  own  position  or  obtain  an  advantage 

over  his  co-tenants  by  purchasing  an  adverse  outstanding  title  in  his 

own  name.    So,  the  payment  of  taxes  by  one  inures  to  the  benefit  of  all. 

kieago  Park  Oommieeioners  v.  Ooleman.  HI.  Sup.  Ct., 'February,  1884. 
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CURRENT  TOPICS. 


BECS88  OF  THB  BUPBEKB  COVBT  COXXISnOV. 

The  Supreme  Court  Commission  on  Wednesday  last  took  a 
recess  to  May  26th. 

THB  BABKBUFT  BILL. 

The  foUowins:  synopsis  of  the  new  bankrupt  bill  passed  by 
the  United  States  Senate,  makes  the  provisions  of  the  same 
sufficiently  plain  to  the  understanding  of  the  general  reader : 

''  The  bill  constitutes  the  several  District  Courts  of  the 
United  States  and  Territories  and  Supreme  Court  of  the  Dis- 
trict of  Columbia  courts  of  bankruptcy,  with  jurisdiction  of 
all  questions  of  claims,  assets,  exemptions,  composition  and 
discharge.  For  the  purpose  of  bankruptcy,  courts  shall  be 
always  open,  as  well  in  vacation  as  in  term  time,  and  when 
the  district  judge,  from  any  cause,  is  unable  to  act,  a  circuit 
judge  may  duso.  On  application  of  any  party  interested  the 
district  judge  may  certify  the  question  of  law  involved  to  the 
United  States  Circuit  Court,  which  is  given  general  superin- 
tendence and  jurisdiction  of  all  bankruptcy  proceedings  and 
decisions  of  the  circuit  court  shall  not  be  reviewed  by  the 
Supreme  Court  of  the  United  States  except  on  certifici^te  of 
disagreement  between  two  circuit  judges.  The  circuit  court 
shall  appoint  within  each  judicial  district  such  number  of 
commissioners  in  bankruptcy  as  may  be  necessary  not  exceed- 
ing in  any  state  the  number  of  members  of  congress  to  which 
the  state  is  entitled,  each  commissioner  to  give  bonds  in  thd 
Bum  of  15,000  for  the  faithful  performance  of  his  duties.  He 
is  given  all  powers  of  master  in  chancery,  and  may  represent 
4indactfor  ttie  judge  in  holding  meetings  and  conducting 
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business  specially  committed  to  him.  The  circuit  court  shall 
also  appoint  a  supervisor  in  bankruptcy  for  each  judicial  cir- 
cuit who  shall  personally  examine  into  the  administration  of 
all  bankruptcy  proceedings  in  his  circuit,  call  the  attention 
of  commissioners,  clerks  and  trustees  to  matters  which  would 
facilitate  speedy  and  economical  settlements  and  move  the 
court  for  action  against  delinquent  trustees.  He  shall  visit 
and  inspect  the  office  and  business  of  every  commissioner  and 
clerk  in  his  circuit  a»  often  as  once  every  six  months  and 
make  report  to  the  circuit  court.  The  supervisor's  compensa- 
tion is  fixed  at  $2,000.  The  court  may,  however,  decree  him 
a  further  allowance,  not  to  exceed  $10,  for  each  case  insti- 
tuted before  him  during  the  year,  but  not  more  than 
$1,000  in  any  one  year.  Supervisors  and  commissioners 
may  be  allowed  a  reasonable  sum  for  disbursements  to  be 
verified  on  oath.  Every  party  petitioning  for  bankruptcy, 
whether  debtor  or  creditor,  shall  pay  to  the  clerk  of  the 
court  $50,  and  every  trustee  shall  pay  one  per  cent.'  of  the 
gross  amount  realized  from  assets,  and  every  debtor  making 
composition  shall  pay  one-half  of  one  per  cent,  on  the  amount 
of  such  composition.  These  fees  all  to  be  paid  by  the  clerk 
into  the  treasury  of  the  United  States.  Any  person  owing 
debts  exceeding  $300  and  unable  to  pay,  may  by  petition 
apply  to  be  adjudicated  a  bankrupt^  and  the  filing  of  such 
petition  shall  be  deemed  an  act  of  bankruptcy.  Any  person 
owing  debts  exceeding  $1,000,  who  leaves  his  state  to  avoid 
his  creditors,  or  conceals  himself  to  avoid  arrest  or  service  of 
legal  process,  or  makes  fraudulent  transfers  of  his  property,  or 
suspends  payment  of  his  commercial  paper  or  open  accounts 
for  thirty  days  after  the  same  are  due  and  pfeiyable,  or  who 
makes  fraudulent  preference,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  and  may  be  adjudged  bankrupt 
on  petition  of  three  or  more  of  his  creditors,  whose  bills  would 
amount  in  all  to  $500.  The  bill  excepts  and  exempts  in  favor 
of  bankrupts  necessary  and  proper  wearing  apparel  for  him- 
self and  family,  and  such  other  property  as  may  be  exempted 
from  attachment  by  the  laws  of  the  United  States  or  the  state 
in  which  bankruptcy  proceedings  are  instituted,  and  the  court 
may  allow  from  the  assets  of  the  bankrupt  a  sum  not  to 
exceed  $500  for  his  support  pending  proceedings,  and  if  his 
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circumstances  reqaire  it,  reasonable  wages  for  any  service  ren- 
dered his  estate  at  the  request  of  his  trustee,  and  the  usual  fees 
when  attending  as  trustees." 


ARTICLES  ORIGINAL  AND  SELECTED. 

BTIDBVCI  nr  BA8TABDY  CASES. 

There  are.  two  cases  in  which  the  paternity  of  a  child  may 
be  brought  into  question  ;  first,  when  the  mother  of  the  child 
is  a  married  woman  (Qreen.  Evi.  sec.  150;  2  Kent  Com.  208;) 
and,  second,  when  she  is  unmarried  at  the  time  the  child  is 
begotten,  Haworth  y.  CHU,  30  Ohio  St.  627  ;  8ux>rd  v.  Dana,  & 
Dana,  453 ;  Judge  v.  Keer,  17  Ala.  328,  and  in  some  instances^ 
the  mother,  although  married,  has  been  allowed  to  maintain 
the  action,  State  v.  Petteaag,  3  Hanks  623;  Reg.  v.  PeUcingion^ 
2  El.  &  B.  546,  17  Jur.  The  first  can  only  be  shown  by 
ostablishing  adultery  of  the  mother,  and  is  known  as  adulter* 
ine  bastardy,  and  the  action  is  brought  to  establish  the  legiti- 
macy or  illegitimacy  of  the  child.  >  In  the  second  class  the 
illegitimacy  of  the  child  is  admitted,  but  it  is  sought  to  fix 
the  paternity  of  the  child  upon  a  certain  person,  and  compel 
such  person  to  maintain  such  child.  It  is  to  the  second  class 
that  the  remarks  in  this  essay  will  be  addressed. 

A  proceeding  under  this  class  has  some  of  the  cheracter- 
istics  of  a  civil  action,  and  some  of  a  criminal  prosecution, 
PtLulh  V.  Stale,  62  Ala.  427;  Hilk  v.  TFd&,  6  Pick.  104;  and 
indeed  seems  to  be  so  much  of  a  hybrid,  that  so  far  as  the 
evidence  in  such  actions  is  concerned,  very  little  is  to  be  found 
in  books  treating  of  either.  Anciently,  in  England,  it  was 
provided  that  the  woman  who  bore  a  bastard  child  should  be 
imprisoned  for  one  year  for  the  first  offense,  and  for  the  second 
offense  until  she  found  sureties  not  to  offend  again.  (4  Black. 
Com.  65).  And  even  in  Connecticut  we  find  a  woman  prose- 
cuted a  fifth  time,  for  having  bastard  children,  in  which  she 
made  such  a  judicious  address  that  she  was  discharged,  and 
married  one  of  the  judges.  (American  Museum,  1787.  Her 
address  is  novel,  see  extract.    Foote's  Plain  Home  Talk,  758). 
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The  proceeding  is  entirely  regulated  by  statntes  in  the  dif* 
ferent  states,  and  nowhere  is  the  mother  criminally  liable. 
These  statutes  are  mere  police  regulations,  enacted  solely  to 
prevent  the  maintenance  of  the  bast-ard  child  becoming  a 
county  charge*  State  v.  Oarson^  2  Dev.  &  Bates,  368 ;  State  ▼. 
Paley  Busbee,  244.  A  majority  of  the  decisions  held  that  the 
proceeding  is  a  civil  one  (see  Vol.  18  Cent.  L.  J.  115,  where  a 
great  number  of  citations  are  given  on  the  subject),  and  thai 
the  rules  of  evidence  governing  civil  actions  are  to  be  applied. 
Spaulding's  Treat.  450;  Carter  v.  Krise,  9  Ohio  St  402. 
Therefore  the  plaintiff  need  not  prove  the  defendant's  guilt 
beyond  a  reasonable  doubt;  a  mere  preponderance  of  the  evi- 
dence issuflScient,  (see  Vol.  18  Cent.  L.  J.  115) ;  but  when  the 
mother  and  father  are  of  equal  credibility,  and  the  surround- 
ing circumstances  are  equally  favorable,  the  accused  must  be 
acquitted.     McFordland  v.  Aqpfe,  72  111,  368. 

The  jury  must  weigh  the  evidence  as  in  all  civil  actions, 
and  if  the  evidence  is  unsatisfactory,  and  the  paternity  of  the 
child  is  greatly  in  doubt  from  the  circumstances  surrounding 
the  mother,  they  will  be  justified  in  rendering  a  verdict  of 
acquittal,  McCoy  v.  People^  65  111.  439 ;  as  when  she  is  not  only 
uncorroborated  but  contradicted  by  three  unimpeached  wit- 
nesses as  to  her  having  had  sexual  intercourse  with  others 
about  the  time  the  child  was  begotten,  and  it  appearing  that 
she  had  previously  charged  the  paternity  of  the  child  upon 
another  man.     McCoy  v.  People^  65  111.  439. 

The  general  reputation  of  the  mother  for  chastity  is  gen- 
erally sought  to  be  shown  in  these  cases,  and  several  decisions 
may  be  found  to  the  effect  that  such  evidence  is  admissible. 
Short  V.  State,  4  Harring  568;  Sword  v.  Nester,  Dana,  453;  StaU 
V.  Coatneg,  8  Yerg.  210.  In  Indiana  a  statute  declared  that 
the  general  moral  character  of  the  mother  could  be  inquired 
into,  and  even  under  such  a  statute,  it  is  held  that  the  inquiry 
must  be  limited  to  her  character  as  it  is  at  the  time  of  the 
trial.  Walker  v.  State,  6  Blackf.  (Ind.)  1.  And  evidence  was 
once  rejected  which  would  prove  that  the  mother  was  reputed 
to  be  a  prostitute  for  three  years  prior  to  the  accusation.  Sed- 
linger  v.  Bucklinj  64  Me.  371. 

Judge  Wilde,  in  deciding  substantially  the  same  point, 
declared  that  ^^  the  evidence  offered  by  the  defendant  below» 
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was  properly  rejected.  Evidence  to  impagn  the  character  of 
a  witness,  is  commonly  confined  to  his  general  character  for 
yeracity.  Besides  the  evidence  rejected  was  immaterial,  the 
witnesses'  character  being  sufficiently  impeached  by  her  own 
confession,  so  that  if  the  evidence  had  been  admitted  it  would 
have  made  no  diflFerence  in  the  verdict."  C<yta.  v.  JUboac,  8 
Pick.  196. 

Evidence  of  the  general  reputation  of  the  mother  for  chas- 
tity, before  the  child  was  begotten,  or  at  the  time  it  was 
begotten,  or  at  the  time  of  trial,  should  not,  it  seems  to  us,  be 
competent,  as  it  is  immaterial  and  irrelevant  to  the  issue. 
As  a  general  rule  the  character  of  either  party  is  irrelevant 
(1  Wharton  Evi.  sec.  47;  1  Green  Evi.  sec.  64),  and  if  the 
evidence  is  relevant,  it  must  come  within  one  of  the  excep- 
tions, and  ought  to  be  founded  in  reason.  In  r^pe  the  charac- 
ter for  chastity  of  the  prosecutrix  may  be  shown,  it  may  tend 
to  prove  that  the  act  was  not  committed  by  forte.  In  seduc- 
tion and  slander  it  may  mitigate  the  damage ;  and  the  accused 
in  criminal  prosecutions  is  permitted  to  show  his  good  charac- 
ter, but  in  bastardy  proceedings  the  accused  can  not  appeal 
to  his  reputation.  Low  v.  Miichdl,  18  Me.  372 ;  Walker  v.  StaU, 
6  Blackf.  1.  The  plaintiff's  reputation  for  chastity  will  not 
prove  or  disprove  the  paternity  of  the  child.  A  woman  whose 
general  reputation  for  chastity  is  good,  is  as  likely  to  be  the 
mother  of  a  bastard  as  one  whose  reputation  for  chastity  is 
unsavory.  Experience  has  taught  us  that  prostitutes  seldom 
bear  children  and  that  the  majority  of  unmarried  women 
who  become  the  mother  of  children,  are  those  whose  reputa- 
tion have  always  been  above  suspicion.  Surely  such  evidence 
can  not  affect  the  credibility  of  the  mother.  The  enjoyment 
of  a  good  or  bad  reputation  for  chastity  neither  proves  or  dis- 
proves the  charge  that  the  accused  is  the  father  of  the  child. 
Should  the  public  maintain  a  child  becai^se  its  mother  was  a 
prostitute  ?  Or  shall  the  accused  be  compelled  to  support  the 
child  merely  because  its  mother  had  a  good  reputation  for 
diastity?  The  probabilities  are  just  aa  strong  against  the 
accused,  whether  the  plaintiff's  reputation  for  chajBtity  is  good 
or  bad.  If  the  mothers  reputation  be  good,  it  does  not  show 
that  no  one  else  had  intercourse  with  her ;  nor  if  bad  does  it 
show  that  some  person  other  than  the  accused  is  the  father. 
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Besides  the  object  of  the  law  is  not  to  punish  or  reward  the 
mother  but  it  is  to  maintain  the  child,  and  in  order  to  meet 
the  full  ends  of  the  law  the  bastard  child  of  a  prostitute  should 
be  afforded  the  same  protection  as  any  other. 

Evidence  that  the^mother  was  in  the  habit  of  associating 
with  young  men  whose  reputation  for  chastity  was  bad,  is 
not  admissible.  Eddy  v.  Oray^  4  Allen  436.  Testimony  of 
cohabitation  with  other  persons  than  the  accused  must  be 
near  the  period  when  the  child  was  begotten,  (yBriea  v.  Staie^ 
14  Ind.  469;  SUUe  v.  WiUon,  17  Ind.  134;  Ginn  y.  Com,  6  Litt. 
Ky.  298;  Bowm  v.  Reul,  103  Mass.  46;  PowU  v.  PbdefML  82 
Mass.  263 ;  KnigtU  y.  Moore,  64  Vt.  432 ;  and  when  a  child  is 
born  eight  and  a  half  months  after  a  single  act  sworn  to  by 
the  mother,  evidence  is  admissible  which  tends  to  proye  that 
during  the  fortnight  before  and  after  that  act  she  had  inter- 
course with  other  men.  (ySrim  y.  SUUe^  14  Ind.  469.  But  if 
the  alleged  acts  occurred  more  than  ten  months  prior  to  the 
birth  they  cannot  be  shown,  unless  it  be  also  proved  that  the 
period  of  gestation  was  longer  than  usual.  Ihieh  v.  Staie^  17 
Ind.  210;  Eddy  v.  Gray,  4  Allen  435;  SMn  v.  Janes,  119 
Mass.  167.  In  another  case  it  was  held  that  the  inquiry 
must  be  confined  to  the  interval  between  the  first  of  the 
tenth  month  and  first  of  the  sixth  month  before  the  birth 
of  the  child.  Crawford  v.  SuUe,  7  Bax.  (Tenn.)  41.  The 
mother  can  not  be  required  to  testify  whether  prior  to 
the  time  when  she  claims  the  child  was  begotten  by  the 
defendant  she  had  sexual  intercourse  with  anyone,  Towfk- 
9end  V.  State,  13  Ind.  357;  or  even  at  the  time,  Low.  v. 
M&chM,  18  M.  372;  contra,  Duffrie$  v.  State,  7  Wis.  672;  and  if 
she  answered  such  questions  without  objection,  the  defendant 
can  not  show  that  she  had  sexual  intercourse  with  others,  for 
the  purpose  of  discrediting  her  answers.  Sterling  v.  Sterling, 
41  yt.  80.  Such  matters  being  collateral  to  the  issue,  her 
answers  are  conclusive.  State  v.  Pariah,  83  N.  C.  613.  When 
it  is  shown  that  she  has  made  statements  in  reference  to  the 
paternity  of  the  child  inconsistent  with  her  testimony,  she  is 
entitled  to  call  witnesses  to  sustain  her  good  character  for 
veracity.  Sioeet  v,  Sherman,  21  Vt.  23.  Hearsay  evidence  is 
not  admissible  and  the  mother  cannot  confirm  her  testimony 
by  evidence  of  her  declarations  during  her  confinement,  Bieh" 
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fiumd  y.  State,  19  Wis.  817;  SideUngy.  BwkHn,  64  He.  871; 
contra,  Reul  v.  HaMns^  116  Mass.  198;  but  the  defendant  may 
prove  them  for  the  purpose  of  impeaching  her  testimony,  but 
for  no  other  purpose.  Tholke  v.  SUxU,  50  Ind.  855.  State- 
ments and  acknowledgments  of  the  father  as  to  the  relation 
he  sustained  to  the  mother  are  competent.  Woodward  v.  Shaw, 
18  He.  304;  SaU  v.  OrUchfidd,  8  Bush.  647;  but  he  can  not 
prove  his  own  statements  in  reference  to  the  paternity  of  the 
ohild,  unless  they  are  admissions  against  himself.  Walker  v. 
Stale,  6  Blackf.  1.  The  child  may  be  exhibited  to  the  jury  if 
of  proper  age,  to  show  a  resemblance  between  the  defendant 
and  the  child.  The  proper  age  has  not  been  determined,  and 
yet  in  one  case  it  was  held  error  to  exhibit  a  child  three 
months  of  age,  Stale  v.  Danforth,  58  la.  43;  but  the  exhibition 
of  a  child  over  two  years  of  age  was  sustained,  State  v.  Smith, 
11  Cent.  L.  J.  54.  The  child  should,  however,  be  of  such  an 
age  that  the  features  are  somewhat  defined. 

Opinion  evidence,  however,  of  the  likeness  of  the  child  is 
inadmissible,  17.  &  v.  Collins,  1  Cranch.  C.  C.  592;  Eddy  v.  Gray, 
4  Allen  438;  Kensington  v.  Rowe,  16  Me.  38 ;  as  it  is  not  a  mat- 
ter for  expert  testimony  (1  Green  Ev.  sec.  440),  either  as  show- 
ing a  likeness  between  the  child  and  the  accused.  Young  v. 
Malupeace,  103  Mass.  50;  or  between  the  child  and  some  third 
person  who  had  opportunity  for  illicit  intercourse  with  the 
mother.  Paulk  v.  State,  52  Ala.  427.  It  was  said  in  Patdk  v. 
State,  by  Brickbll,  C.  J. :  '^  It  is  doubtless  competent  for  the 
defendant  to  show  that  the  child  bears  no  resemblance  to  him, 
or  that  it  resembles  some  other  person  who  had  opportunities 
of  illicit  intercourse  with  the  mother,"  (1  Grim.  L.  Rep.  67), 
but  no  authorities  are  cited  in  support  of  the  dicta,  nor  does 
the  learned  judge  inform  us  what  evidence  is  admissible  to 
prove  this  fact. 

The  defendant  cannot  introduce  evidence  to  show  that  the 
mother  of  the  child  endeavored  to  procure  an  abortion.  Sweet 
V.  Sherman,  21  Vt.  23.  The  health  of  the  child,  or  the  wealth 
of  the  father  may  be  shown.  Mills  v.  Hanaker,  11  la.  206.  In 
some  states  it  is  held  that  the  mother  must  be  present  and 
testify.  Dears  v.  Salisbury,  1  Dag.  Com.  278;  BaaOer  v.  Oolumr 
bus,  18  0.  56. 

Springfield,  0.  Wm.  M.  Rockbl. 
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NOTES  OF  CASES. 

In  Bean  v.  PsopU,  8.  C.  Colorado,  17  Rep.  561,  it  is  held  a 
writ  of  mandamus  will  not  be  granted  to  compel  the  custodian 
of  public  records  to  deliver  them,  even  in  his  office,  to  one 
who  proposes  to  take  a  copy  of  them  there.  The  court 
say: 

'^  We  are  of  opinion  that  the  statute  in  question  was  not  de- 
signed to  allow  individuals  who  wish  to  abstract  the  entire 
records  for  future  profit  in  their  private  business  the  privilege 
of  using  continuously  the  public  property,  and  of  monopolizing 
from  day  to  day  for  months  and  years  a  portion  of  the  time 
and  attention  of  a  public  officer  against  his  will  and  without 
recompeni^.  In  bupport  of  the  foregoing  reasons  and  conclu- 
sions see  Webber  v.  TotDnley^  43  Mich.  534 ;"  s.  c.  11  Cent. 
L.  J.  6. 


PBBSEirT  mts. 
In  State  v  Rose,  30  Kans.,  501,  the  Court  said:  '** Present 
time'  usually  means  a  period  of  time  of  some  appreciable 
duration,  and  generally  of  some  considerable  duration.  It 
may  mean  a  day,  a  year,  or  a  century.  We  often  speak  of 
the  present  century  and  of  future  centuries.  *  Present  time' 
usually  means  some  period  of  time  within  which  certain 
transactions  are  to  take  place;  and  'future  time'  usually 
means  a  period  of  time  to  come  after  such  present  time,  and 
after  the  period  of  time  when  such  transactions  have  actually 
taken  place." 


COimOV  CASBISB,  BAILSS,  OS  W ABEH0U8E1C AV  f 
A  new  and  novel  question  has  just  been  adjudicated  by  the 
Supreme  Court  of  Illinois,  and  will  be  reported  in  Volume 
109. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  sued 
the  Peoria  A  Pekin  Union  Railway  Company  to  recover  the 
value  of  a  freight  car,  which  was  burned  in  the  possession  of 
the  defendant,  whose  business  was  that  of  switching  cars  for 
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other  railroad  companies.  The  point  involved  the  single  in- 
quiry whether  the  defendant  company  bore  to  the  plaintiff 
the  relation  of  a  common  carrier,  bailee  or  warehouseman. 
The  question,  say  the  court,  is  one  of  first  impression,  and 
leaves  the  court  free  to  determine  the  law  on  principle,  in  the 
absence  of  decisions  of  courts  of  last  resort.  The  court  con- 
cluded that  the  defendant  occupied  the  relation  of  a  common 
carrier  as  to  this  car,  as  well  as  the  freight  it  contained,  and, 
as  such,  was  liable  for  its  safe  return,  unless  the  loss  occurred 
from  causes  which  exempt  common  carriers.  The  reasoning 
of  the  court  is  based  somewhat  on  the  language  of  the  con- 
stitution, that  "  the  rolling  stock  and  other  movable  property 
"belonging  to  any  railroad  company  or  corporation  in  this  state 
shall  be  considered  personal  property."  The  court  say :  "The 
extent  of  the  usage  in  regard  to  the  exchange  and  transporta- 
tion of  cars  among  80  many  different  railroads  would  seem  to 
require  such  exacting  rules  and  regulations  as  would  insure 
the  strictest  responsibility  on  the  part  of  companies  that  may 
transfer  or  haul  cars  over  their  respective  roads.  ♦  ♦  ♦  ♦  The 
car  in  question  was  delivered  to  the  defendant,  to  be  carried 
over  its  road  to  the  warehouse  of  the  consignees  of  the  freight 
it  contained.  A  charge  for  the  service  to  be  rendered  was 
made  and  was  paid  by  the  consignees.*  The  undertaking 
was  also  to  return  the  car  to  the  company  from  which  it  had 
been  received,  and  the  charges  collected  or  to  be  paid  included 
the  latter  service.  The  defendant  had  the  exclusive  control 
of  the  car  while  on  its  track  in  the  course  of  transportation  to 
the  consignees,  and  that  control  would  seem  to  be  as  absolute 
as  over  any  packa;^e  of  freight  it  might  have  to  carry  or  oth- 
erwise deliver.  The  undertaking  of  the  defendant  in  regard 
to  moving  the  car  was  within  the  scope  of  the  general  busi- 
ness it  had  engaged  to  do  for  the  public,  and  it  would  seem  no 
reason  exists  why  the  liability  for  the  safe  delivery  of  the  car 
should  not  be  the  same  as  to  the  freight  it  contains,  which,  it 
is  conceded,  is  that  of  a  common  carrier." 

The  decision  is  evidently  sound,  and  as  it  affects  all  rail- 
roads whose  freight  cars  are  constantly  in  the  exclusive  con- 
trol of  connecting  roads,  the  benefits  of  the  decision  accrues  to 
all  alike. 
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BEPOBTED    CASES. 


WILL  OOVSTEITBD. 
(OM5  atqfrmne  Ocnart  Oomminiim.   ApiU  29,  1884.) 

Flickinqeb  V.  Saum. 

1.  A  testator  dertoedall  bis  real  and  personal  property  as  follows:  '*1 
give  and  beqneath  to  my  beloved  wife  Kleanor  tbe  balance  of  my 
real  and  personal  estate  to  sell,  rent  or  possess  so  long  as  sbe  may 
remain  unmarried  and  my  widow— after  my  lawful  debts  shall  be 
paid ;  but  in  case  of  ntiy  wife's  death  or  remarriage,  then  the  re- 
mainder thereof  to  be  equally  divided  amon|f  the  heirs  of  John  C, 
James  H.,  William  B.,  Lydia  Ann  and  Elisa  Ann  Thomas"  (his  Eve 
children),  **as  they  become  of  age— «fter  the  lawful  debts  of  my 
wife's  contracting  are  paid.  And  I  hereby  nominate  and  appoint 
Jacques  Speer  to  be  my  executor  of  this  my  last  will  and  testament." 
The  devisees  survived  the  testator.  The  grandchildren  accepted  the 
devise  and  survived  the  widow,  who  left  the  real  estate  and  a  part 
of  the  personalty  and  a  debt  which  she  had  contracted  for  her  sup- 
port. Held:  A  vested  interest  in  remainder  in  such  of  the  personalty 
as  might  be  left,  and  a  remainder  in  fee  in  the  real  estate  (after  the 
determination  of  the  life  estate  of  tbe  widow)  was  vested  immediately 
in  tbe  grandchildren  as  tenants  in  common.  By  accepting  the  devise, 
however,  the  remaindermen  became  personally  liable  for  tbe  debt 
of  tbe  widow,  which  was  also  a  charge  on  the  remainders. 

2.  The  executor  paid  all  the  debts  of  the  testator  and  settled  an  aooonnt 
showing  a  small  balance,  which  he  was  ordered  to  pay  to  the  widow. 
Held:  Presumably  the  executdjr  had  no  remaining  duty  to  perfonn. 
It  was  not  his  duty  to  pay  the  widow's  debt,  nor  to  divide  the  estates 
in  remainder. 

3.  Accordingly,  notwithstanding  the  creditor  obtained  a  Judgment 
against  the  executor,  as  such,  for  the  amount  of  the  widow's  debt ; 
and  tbe  executor  sold  the  real  estate  under  an  order  of  court  in  a 
suit  brought  by  him  professedly  to  carry  out  the  will  and  pay  said 
debt  out  of  the  proceeds  of  a  sale  and  divide  the  residue  among  the 
devisees  (of  which  suit  the  sureties  on  the  executor's  bond  had  no 
knowledge),  the  sureties  are  not  answerable  for  the  executor's  refusal 
to  pay  over  to  tbe  devisees  the  proceeds  of  sale  conformably  to  the 
order  of  the  court  confirming  the  sale  and  of  the  probate  court  on 
settlement  of  an  account  therein. 

Error  to  the  District  Court  of  Butler  County. 

The  original  action  was  brought  in  the  Common  Pleas  of 
Butler  County  by  Mary  E.  Saum  against  Jacques  Speer,  ex- 
ecutor of  John  H.  Thomas,  and  Flickinger  and. Landers,  his 
sureties  on  the  executor's  bond.  The  bond  is  in  the  usual 
form. 

The  breach  assigned  is  the  executor's  refusal  to  pay  her 
distributive  share  as  legatee  of  a  balance  found  due  from 
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the  executor  on  8<.'tlemect  of  his  final  account  in  August, 
1878,  in  the  probate  court,  and  which  he  was  ordered  to  dis- 
tribute according  to  the  will.  The  will  was  admitted  to  pro- 
bate in  Butler  county  on-the  seventeenth  day  of  April,  1856, 
and  reads  as  follows : 

'*  To  all  whom  these  Presents  may  comer — 

'*  I,  John  H.  Thomas,  of  Wayne  towi;i?hip,  Butler  county, 
Ohio,  having^  reflected  on  the  uncertainty  of  life  and  being  of 
usual  sound  mind  and  memory  (blessed  be  God  for  the  same) 
do  make  and  publish  this,  my  last  will  and  testament : 

'^  By  reference  to  accounts  and  receipts  *for  the  same  in  my 
family  account  book  it  will  be  seen  that  I  have  given  to  my 
five  childen,  John  C,  James  H.,  William  B.,  Lydia  Ann,  and 
Eliza  Ann,  each  $600,  which  amount  I  hereby  consider  their 
present  legacy.  I  give  and  bequeath  to  my  beloved  wife 
Eleanor  the  balance  of  my  real  and  personal  estate  to  sell, 
rent  or  possess  so  long  as  she  may  remain  unmarried  and  my 
widow — after  my  lawful  debts  shall  be  paid ;  but  in  case  of 
my  wife's  death  or  re-marriage,  then  the  remainder  thereof 
to  be  equally  divided  among  the  heirs  of  John  C,  James  H., 
William  B.,  Lydia  Ann  and  Eliza  Ann  Thomas,  as  they  be- 
come of  age — after  the  lawful  debts  of  my  wife's  contracting 
are  paid. 

'^  And  I  hereby  nominate  and  appoint  Jacques  Speer  to  be 
my  executor  of  this,  my  last  will  and  testament. 

"John  H.  Thomas. 

"  March  ?a  1856." 

The  testator  died  the  owner  <^  real  and  personal  estate 
situate  in  Butler  county. 

His  widow  and  grandchildren  survived  him. 

On  the  twenty-seventh  day  of  May,  1869,  the  first  account 
of  the  executor  was  settled  in  the  probate  court.  A  balance 
of  $17.86  was  found  in  his  hands  and  ordered  to  be  paid  to  the 
widow. 

All  the  debts  of  the  testator  and  expenses  of  administra- 
tion bad  been  paid  and  were  credited  in  this  account. 

The  widow  remained  in  possession  of  the  real  estate  until 
her  death  in  1875.  After  the  settlement  of  the  account  the 
widow  became  indebted  to  one  Yeager  on  account  of  her  sup- 
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port  in  about  the  sum  of  $600.  The  executor  paid  a  part  of 
this  indebtedness  and  judgment  for  the  balance  was  recovered 
against  him  as  executor.  In  May,  1875,  after  the  death  of 
the  widow,  the  executor  brought  suit  in  the  Common  Pleas 
of  Butler  county  for  the  sale-of  the  real  estate  for  the  alleged 
purpose  of  paying  uaid  indebtedness  contracted  by  the  widow 
and  dividing  the  proceeds  among  the  devisees — the  eighteen 
grandchildren  of  the  testator,  of  whom  Mrs.  Saum  is  one. 

The  heirs  at  law  and  devisees  of  the  testator  were  made 
parties.  The  sureties  were  not  parties,  and  it  does  not 
appear  that  they  bad  any  notice  of  the  proceedings. 

On  the  sixteenth  day  of  February,  1876,  the  land  was  sold 
and  the  sale  confirmed  the  same  day. 

On  the  eighth  day  of  August,  1878,  the  last  account  of  the 
executor  was  settled  in  the  probate  court  and  a  balance  found 
in  his  hands  of  $4,751.05,  which  he  was  ordered  to  pay  over 
according  to  law  under  the  will.  To  recover  her  share  of  this 
balance  was  the  object  of  the  original  suit  brought  by  Mrs. 
Saum,  as  one  of  the  eighteen  devisees. 

In  this  last  account  the  executor  charged  himself  with  pro- 
ceeds of  sale  of  real  estate,  amounting  to  $5,072.12,  and  with 
the  amount  received  from  the  widow's  estate  amounting  to 
$447.35.  The  ages  of  the  grandchildren  are  not  shown  in  the 
/ecord.  The  principal  defense  by  the  sureties  was  that  the 
first  account  was  final,  and  that  thereafter  there  remained 
nothing  to  be  done  by  the  executor  under  the  will  or  statute. 

In  the  common  pleas  Saum  recovered  judgment.  On  error 
the  district  court  affirmed  the  judgment.  .  To  reverse  this 
judgment  of  affirmance  the  sureties  have  brought  this  pro- 
ceeding. 

Thomas  MUlikin^  for  plaintiff  in  error. 

N,  E,   Warwicky  for  defendant  in  error. 

Martin,  J.  The  original  action  against  the  sureties  was 
for  a  breach  of  the  following  condition  of  the  executor's  bond  : 

'*  Secondly  :  Shall  administer  according  to  law,  and  to  the 
will  of  said  testator,  all  his  goods,  chattels,  rights  and  credits, 
and  the  proceeds  of  all  bis  real  estate,  that  may  be  sold  for 
the  payment  of  his  debts,  or  legatees,  which  shall  at  any 
time  come  to  the  possession  of  the  executor,  or  the  possession 
of  any  other  person  for  him." 
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The  default  aoeigned  wa6  the  failure  to  pay  over  proceeds  of 
remainders  in  real  and  personal  estate  which  had  been  con- 
verted into  money  by  the  executor.  The  sureties  claim  that 
the  conversion  was  not  authorized  by  the  will  or  statute,  and 
that  consequently  the  alleged  default  was  no  breach  of  the 
condition. 

The  executor  was  appointed  in  1856.  In  April,  1859,  he 
had  paid  all  the  debts  and  turned  over  unconditionally  all 
the  personalty  to  the  widow,  and  settled  an  account  in  the 
probate  court.  Presumably  he  had  no  remaining  duty  to 
perform.  There  were  no  debts  or  legacies  to  be  paid;  and  he 
had  no  right  to  retain  assets.  The  devise  to  the  widow  was  of 
all  the  personal  property,  and  was  in  its  nature  specific.  The 
assent  by  the  executor  was  a  relinquishment  of  all  claim  to 
the  property,  and  perfected  the  title  of  the  widow  and  the 
remaindermen. 

The  real  estate  was  sold  professedly  to  pay  a  debt  of  the 
widow  and  divide  the  residue  of  the  proceeds  among  the 
devisees. 

As  we  have  seen,  the  testator  gave  to  the  widow,  with 
power  of  sale,  <&c.,  all  his  real  and  personal  estate  so  long  as 
she  should  remain  his  widow,  and  upon  her  death  or  mar- 
riage, the  remainder  to  be  equally  divided  among  his  grand- 
children— as  they  become  of  age. 

The  only  objects  of  his  bounty  were  his  widow  and  grand- 
children. His  manifest  purpose  was  to  provide  a  support  for 
her  during  widowhood,  and  when  that  object  was  accom- 
plished to  pass  to  his  grandchildren  all  that  might  be  left. 
To  carry  out  this  purpose  he  gave  her  a  life  estate  determina- 
ble upon  her  marriage ;  and  the  more  conveniently  to  insure 
her  comfort  he  charged  upon  the  remainders  her  proper  debts 
outstanding  at  her  death.  To  tJ2e  grandchildren  he  gave  a 
vested  interest  in  remainder  in  the  unconsumed  personalty, 
and  a  remainder  in  fee  in  the  realty  after  the  determination 
of  her  life  estate — the  same  to  be  divided  equally  among  them 
as  they  become  of  age. 

The  words  of  devise  to  the  widow  are  not  inconsistent  with 
a  fee  in  remainder.  And  it  is  well  settled  that  where,  as  in 
this  instance,  the  devise  in  remainder  is  of  the  entire  benefi- 
cial interest  it  carries  a  fee,  unless  its  words  clearly  manifest 
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a  contrary  intent.  It  ie  also  clear,  both  on  principle  and  au- 
thority, that  a  deviae  in  fee  is  not  to  be  modified  or  fettered 
with  a  trust,  by  construction  of  its  words,  unless  they  plainly 
show  that  such  was  the  intention  of  the  testator.  Such  an 
intention  is  not  to  be  imputed  to  him  upon  mere  conjecture. 
We  are  to  read  this  will  in  the  light  of  these  principles.  It 
must  be  conceded  that  there  was  no  express  duty  imposed  on 
the  executor  with  respect  to  the  remainders. 

It  is  claimed  that  it  was  his  duty  to  convert  the  remain- 
ders into  money  by  necessary  implication  from  his  duty,  also 
implied,  to  pay  the  charge  and  to  divide  the  land.  The  lia- 
bility of  the  sureties  hinges  on  the  question  whether  the 
words  of  gift  .to  the  grandchildren  of  necessity  raise  an  impli- 
cation of  trust  for  the  purpose  of  exoneration  and  divi- 
sion. 

The  widow  survived  the  testator  about  twenty  years.  At 
the  date  of  his  will  the  grandchildren  were  probably  all  under 
age.  The  words  of  the  clause  restive  to  a  division  of  the  re- 
mainders, by  strict  and  natural  construction,  indicate  that 
the  testator  thought  it  probable  that  the  life  estate  would 
determine  before  any  of  them  would  attain  majority.  The 
event  was  otherwise.  But  whatever  may  have  been  his 
precise  view,  it  is  clear  that  he  gave  no  direction  to  the 
executor  to  make  the  division.  Doubtless  a  division  of  the 
small  farm  and  lots  could  not  be  conveniently  or  advantage- 
ously made  on  account  of  the  number  of  grandchildren  sur- 
viving the  widow.  But  the  testator  gave  no  direction  to 
sell.  Even  if  he  had,  the  mere  nomination  of  an  executor 
would  not  have  conferred  authority  on  him  to  sell.  It  must 
further  appear  that  the  proceeds  of  sale  should  pass  through 
his  hands  for  payment  of  debts  or  legacies,  or  to  serve  some 
clearly  expressed  object  of  the  will.  It  might  have  been  ex- 
pedient for  the  testator  to  have  expressly  directed  a  sale  by 
the  executor,  or  to  have  impliedly  done  so  by  directing  him 
to  pay  the  charge  and  make  the  divi:non,  or  imposing  such 
duties  as  could  only  be  discharged  by  first  making  a  sale. 

He  neither  directed  a  sale  nor  imposed  such  duties. 

The  intervention  of  the  executor  in  procuring  a  judicial 
sale  may  have  been  convenient  and  acceptable  to  the  de- 
visees.   But  this  is    not   enough  to  involve  the  sureties  on 
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his  olBScial  bond.  To  implicate  them  it  must  have  been  in 
discharge  of  his  daty  as  executor,  and  furthermore,  within 
the  limit  of  the  specific  duties  named  in  the  condition 
above  quoted,  and  not  merely  under  semblance  and  as  agent 
of  the  devisees  or  otherwise. 

The  rights  of  the  devisees  to  their  aliquot  shares  would 
have  been  regarded  in  proceedings  to  enforce  the  charge; 
or  could  have  been  enforced  in  partition  where  the  charge 
would  be  provided  for. 

We  are  unable  to  find  an  intention  on  the  part  of  the  tes- 
tator to  create  any  trust  whatever  in  respect  to  these  remain- 
ders. 

It  was  not  the  duty  of  the  executor  to  pay  the  debt  left  by 
the  widow.  The  testator,  as  we  have  seen,  provided  an  ample 
security  for  its  payment.    There  he  stopped. 

By  accepting  a  devise  of  the  fee  charged  with  the  debt,  the 
devisees  became  personally  bound  to  pay  it.  Thcmpwn  v. 
Thompson,  4  O.  8.,  833.    Decker  v.  Decker,  3  O.,  166. 

It  was  the  debt  of  the  widow,  and  on  her  death  became  the 
debt  of  her  estate  and  of  the  remaindermen.  It  was  not  the 
debt  of  the  testator  in  any  proper  sense.  Much  less  can  it  be 
said  to  be  one  of  "  his  debts"  in  the  strict  sense  in  which 
these  words  are  used  in  the  sureties'  covenant. 

The  fact  that  Yeager  recovered  judgment  against  the  execu- 
tor as  such  for  the  amount  of  the  widow's  debt  does  not  afTect 
the  sureties.  They  were  not  parties  to  the  suit,  nor  in  any 
manner  concluded  by  the  judgment.  As  the  estate  was  not 
bound  for  the  debt,  the  judgment  does>  mot  conclude  them. 
OuHie  V.  Bank,  89  O.  S.,  — . 

Nor  are  the  rights  of  the  sureties  affected  by  the  judicial 
proceedings  resulting  in  a  sale  of  the  land  and  the  order  of 
distribution.  Those  proceedings  throughout  rest  upon  an 
unwarranted  assumption  of  power  and  duty  of  the  executor 
under  the  will.  And  it  does  not  appear  that  the  sureties 
participated  in  or  had  any  knowledge  of  the  transactions. 

It  follows  that  the  liability  of  the  executor  for  the  money 
due  Mrs.  Saum  is  not  ofBcial,  but  personal  only;  and  his 
failure  to  pay  is  not  a  breach  of  the  condition. 

[To  appear  in  41  O.  S.  R."]  Judgments  reversed. 
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covDinovAX.  coirrsAOT  of  balb— diutxbib  of  eooM  msBT- 
lira  TiTLX  to  sxlleb  wm  full  pathsr. 

{Ohio  Supreme  (hurt  CbmmiMion.    April  29, 18d4. 

Call  et  al.  v.  Seymour,  Sabin  &  Co. 

S.  8.  A  Co.  sold  and  delivered  a  threshing  machine  to  K.  upon  the  oon- 
ditions : 

1.  That  the  title,  ownership  or  possession  of  the  machine  should  not 
pass  from  them  to  K.  until  the  notes  given  for  the  purchase  price 
should  be  paid  in  full. 

2.  That  S.  8.  A  Co.  should  have  power  to  declare  the  notes,  so  given, 
due  at  any  time  they  should  deem  the  debt  insecure,  and  to  sell 
the  machine  at  piiblic  or  private  sale  and  apply  the  proceeds  upon 
the  unpaid  balance  of  the  purchase  price. 

HeltU  1.  That  under  the  first  condition  the  property  in  the  machine  did 
not  pass  to  K.  until  he  had  paid  the  purchase  price. 

t.  That  theright  tosell  the  property  and  apply  the  proceeds,  as  pro- 
vided in  the  second  condition,  did  not  divest  the  sellers  of  their 
right  of  property  reserved  in  the  first  condition. 

Error  to  the  District  Court  of  Putnam  County. 

The  action  in  the  common  pleas  was  brought  by  the  manu- 
facturing association  of  Seymour,  Sabin  &  Co.,  against  the 
plaintiff  in  error,  Call,  a  constable,  and  Crawfis  and  Conine, 
the  sureties  on  his  official  bond.  The  plaintiff  alleged  that  it 
had  sold  a  threshing  machine  to  one  Kagy  for  the  sum  of 
$440,  for  which  it  had  taken  his  three  notes  or  contracts  in 
the  form  of  notes.  These  notes  were  alike  in  form  and 
became  due  on  January  1, 1879,  January  1, 1880,  and  January  1, 
1881,  respectively.  The  following  is  a  copy  of  the  note  first 
falling  due: 

'^  Lbipsic,  Ohio,  August  1, 1878. 

"  On  the  first  day  of  January,  1879,  the  subscriber,  whose 
post  office  is  Leipsic,  county  of  Putnam,  and  state  of  Ohio, 
promise  to  pay  Seymour,  Sabin  &  Co.,  or  order,  one  hun- 
dred and  forty-seven  dollars,  for  value  received,  with  interest 
at  eight  per  cent,  per  annum  till  paid,  with  exchange  on 
New  York,  payable  at  the  National  Exchange  Bank,  Ottawa, 
Ohio.  The  express  conditions  of  the  sale  and  purchase  of  the 
Separator  and  Horse  Power,  for  which  this  note  is  given, 
is  such,  that  the  title  ownership  or  possession  does  not  past 
from  the  said  Seymour,  Sabin  &  Co.,  until  this  note,  with  inter- 
est, is  paid  in  full.    The  said  Seymour,  Sabin  &  Co.,  have  full 
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power  to  declare  this  note  due  and  take  possession  of  said 
Separator  and  Horse  Power  at  any  time  they  may  deem  this 
note  insecure,  even  before  maturity  of  the  note,  and  to  sell  the 
said  machine  at  public  or  private  sale,  the  proceeds  to  be 
applied  upon  the  unpaid  balance  of  the  purchase  price. 

Leander  Kaqy." 

The  plaintiff  in  its  petition  alleged  that  the  defendant  Call, 
as  constable,  on  or  about  the  fifteenth  day  of  March,  1879, 
took  possession  of  the  machine  under  an  order  of  attachment, 
duly  issued  to  him  as  constable  of  Blanchard  township,  Put- 
nam coanty ;  and  that  when  he  so  took  possession  of  the 
machine  he  had  full  knowledge  that  Kagy  was  not  the  owner 
of  the  machine,  but  that  the  ownership  therein  was  claimed 
by  the  plaintiff,  the  manufacturing  association  of  Seymour, 
Sabin  &  Co.  The  petition  further  alleged  that  Call,  the  con- 
stable, with  full  knowledge  of  the  claim  of  the  plaintiff  in 
And  to  the  machine,  sold  it  at  constable's  sale,  and  further 
alleged  that  the  purchase  price  of  the  machine  remained 
wholly  unpaid,  and  that  the  return  of  the  machine  to  Sey- 
mour, Sabin  &  Co.,  had  been  demanded  of  Call,  the  constable, 
before  the  sale  by  him,  and  of  the  purchaser  after  the  constable 
sale.  And  that  the  constable  and  the  purchaser  had  each 
refused  to  surrender  or  return  the  property. 

A  demurrer  was  sustained  to  the  petition  in  the  common 
pleas,  and  judgment  given  for  defendants. 

This  judgment  was  reversed  by  the  district  court.  It  is 
now  sought  to  reverse  the  judgment  of  the  district  court. 

Wm.  C.  O.  Krau88y  for  plaintiffs  in  error. 

C.  J.  Swan,  for  defendants  in  error. 

McCauley,  J.  When  the  constable  took  possession  of  the 
property,  the  first  installment  of  the  purchase  price  was  past 
due,  and  no  part  of  the  purchase  price  had  been  paid.  If  the 
contract  under  which  the  machine  was  delivered  to  Kagy 
was  effectual  to  retain  to  Seymour,  Sabin  &  Co.,  the  title  to 
the  property  until  the  price  had  been  paid,  their  right  to  the 
machine  when  it  was  taken  by  the  constable  was  complete. 
The  agreement  between  Kagy  and  Seymour,  Sabin  &  Co.,  by 
which  the  latter  retained  the  title  and  ownership  of  the 
machine  until  the  purchase  price  was  fully  paid,  was  a  con- 
tract that  the  seller  could  make  by  reason  of  his  right  to 
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determine  for  himself  upon  what  terms  and  conditions  he 
would  part  with  his  property ;  and  when  the  conditions  pro- 
posed were  assented  to  by  Kagy,  the  purchaser,  the  conditions 
proposed  became  binding  upon  him,  and  if  not  to  all  purchasers 
from  him,  certainly  to  all  purchasers  with  knowledge  of  the 
rights  of  the  seller.  The  rule  where  property  is  delivered  to 
a  purchaser  upon  condition  that  title  shall  not  pass  until  the 
price  has  been  paid,  that  the  condition  muai  be  performed  to 
divest  the  seller  of  his  property,  is  one  of  such  universal  appli- 
cation that  it  no  longer  rests  upon  the  mere  weight:  of 
authority.  Of  the  many  cases  enforcing  this  rule,  a  few  of 
the  more  recent  and  direct  are :  Sage  v.  SleniZy  23  Ohio  St.  1 ; 
Sanders  v.  KeberA  Miller,  28  Ohio  St.  630;  J^dtcJb  v.  Schall, 
99  U.  S.  236 ;  McFarland  v.  Fhrmer,  42  N.  H.  386;  Stadtfdd  v. 
jffufitoman,  92  Pa.  St.  63;  Benner  v.  Puffer,  114  Mass.  376; 
Hadtrouch  v.  LownAerry,  26  N.  Y.  598;  Ballard  v.  BurgeU, 
40  N.  Y.  314:  Boon  v.  Moss,  70  N.  Y.  465;  OoU  v.  Berry, 
42  N.  J.  L.  308;  Wangler  v.  Franklin,  70  Mo.  669;  Bradshaw 
V.  Warner,  62  Ind.  68. 

The  contract  in  this  case  provided  that  if  the  seller  should 
deem  the  debt  insecure,  he  should  have  the  right  to  declare 
the  notes  due  and  sell  the  property  at  public  or  private  sale, 
and  apply  the  proceeds  upon  the  unpaid  balance  of  the  pur- 
chase price.  It  is  urged  for  plaintiff  in  error  that  this  pro- 
vision of  the  contract  indicates  that  the  sale  is  not  one  upon 
condition,  but  is  a  complete  sale  and  delivery  that  passes  the 
title. 

If  this  provision  of  the  contract  stood  alone,  the  effect 
claimed  for  it  would  probably  follow.  This  part  of  the  con- 
tract looks  as  if  a  sale  and  delivery  passing  the  title  to  the 
purchaser  was  intended ;  but  all  parts  of  the  contract  are  to 
be  taken  together  to  arrive  at  its  full  legal  effect.  This  pro- 
vision of  the  contract  does  not  secure  to  the  sellers  any  right 
they  did  not  have  without  it,  assuming  that  their  reservation 
of  title  under  the  first  condition  was  effective.  It  stipulated 
for  the  right  to  declare  the  notes  due  before  maturity,  and 
that  after  the  property  was  sold  the  proceeds  should  foe 
applied  to  the  payment  of  the  purchase  price,  and  thus  relieve 
the  debtor,  while  if  the  sellers  remained  the  owners  their  right 
to  sell  was  not  restricted  by  any  agreement  as  to  the  applica- 
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tion  of  the  proceeds  of  the  sale.  The  condition  was  therefore 
a  concession  to  the  purchaser,  the  legal  efiect  of  which  would 
be  that  after  the  purchase  money  was  paid  in  full,  if  any 
remained,  it  should  be  accounted  for  by  the  seller  to  the 
buyer.  This  mode  of  dealing  seems  inconsistent  with  the 
relation  of  seller  and  buyer,  and  would  be  so  in  cases  not  con- 
trolled by  special  contract.  The  reason  why  the  title  to  the 
property  did  not  pass,  was  that  it  was  agreed  that  it  should 
not,  and  that  no  subsequent  agreement  or  condition  between 
the  parties  was  made  or  assented  to  that  waived  this  con- 
dition. 
[To  appear  in  41  Ohio  St.]  Judgment  affirmed. 


VOnOE  BT  BUBSTT  TO  CESBITOBn-WAITBBr-PLXADnre. 

{Ohio  JShq)reme  Court  Oommisaion,    May  6,  18S4.) 

Clark  v.  Osborn. 

1.  The  notice  reqaired  by  Sec.  5833  Rev.  Stats.,  in  order  to  be  available  to 

a  surety i^mast  be  In  writing  and  require  the  creditor  to  commence 
an  action  forthwith  on  the  obligation  in  which  the  surety  is  bound. 
Ko  particular  form  or  words  are  required.  A  substantial  compliance 
with  the  statute  is  sufficient. 

2.  The  requirement  that  the  notice  shall  be  in  writing  confers  a  personal 

privilege  on  the  creditor,  which  he  may  waive. 

8.  The  executors  of  a  deceased  surety  gave  a  written  request  to  the 
creditor  to  commence  an  action  forthwith  on  a  not)B  in  which  the 
decedent  was  bound  as  surety.  The  creditor  held  two  notes  in  which 
the  decedent  was  so  bound,  for  the  same  principal,  to  which  the 
notice  would  apply  indifferently.  Thereupon  the  creditor  went  to 
the  executors,  and  exhibiting  the  notes  said  he  accepted  the  notice 
as  applicable  to  both.  The  executors  .explained  the  danger  of  delay 
and  urged  him  to  sue  at  once.  He  promised  to  commence  forth wlth^ 
tad  without  further  notice,  an  action  against  the  principal  on  both 
notes,  and  collect  them  with  due  diligence. 

In  an  action  against  the  executors,  they  by  answer  set  up  this  arrange- 
ment and  the  creditor's  failure  to  comply.  HeUL  The  arrangement 
was  a  valid  parol  substitute  for  a  formal  notice,  and  the  answer  was 
a  good  defense. 

Error  to  the  District  Court  of  Coshocton  County. 

Osborn  sued  one  McKee  and  the  executors  of  William 

Clark  before  a  justice  of  the  peace  of  Coshocton  county.    Mc- 
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Kee  WHS  not  served  with  summons.  The  suit  wa^  on  two 
promissory  noies  made  by  McKee  and  the  decedent,  who  was 
surety  thereon.  Judgment  passed  and  the  case  was  appealed 
to  the  common  pleas. 

In  the  common  pleas  a  demurrer  to  the  second  count  of  the 
answer  was  overruled.  And  an  issue  joined  by  that  count  and 
reply  was  tried  to  a  jury.  Verdict  for  the  executors,  and 
judgment  accordingly. 

On  error  to  the  district  court  judgment  was  reversed  for 
error  in  overruling  the  demurrer.  The  case  is  here  on  error 
to  reverse  the  judgment  of  the  district  court.  The  question 
is :    Is  that  count  good  in  law  ?    It  reads  as  follows  : 

'^Secjond.  The  said  defendants,  Samuel  B.  Clark  and 
Hannah  B.  Clark,  as  executors  as  aforesaid,  for  a  second  de- 
fense to  the  petition  of  plaintiff,  and  to  the  two  alleged  causes 
of  action  therein  contained,  say,  that  the  said' defendant, 
Alexander  McKee,  was  the  principal  maker  of  the  two  prom- 
issory notes  described  in  plaintiflEs'  petition,  and  that  said 
WilliUm  Clark,  deceased,  signed  said  notes  merely  as  the 
surety  of  the  said  McKee,  and  received  no  part  of  the  consid- 
eration for  which  said  notes  were  given,  all  of  which  was  well 
known  to  plaintiff  at  the  time  said  notes  i^'ere  delivered  to 
him.  That  after  the  appointment  of  these  defendants  as 
executors  as  aforesaid,  and  after  a  right  of  action  had  accrued 
to  plaintiff  on  said  notes,  and  on  the  twenty-first  day  of  Jan- 
uary, A.  D.  1878,  they,  the  said  Samuel  B.  Clark  and  Hannah 
B.  Clark,  as  executors  as  aforesaid,  served  upon  the  plaintiff  a 
notice  in  writing,  requiring  plaintiff  forthwith  to  commence 
an  action  against  said  Alexander  McKee,  on  said  promissory 
notes,  a  copy  of  which  notice  is  hereto  attached,  marked 
"exhibit  A"  and  made  a  |)art  of  this  answer.  These  defendants 
say  that  at  the  time  of  serving  said  notice  on  said  plaintiff, 
they  supposed  and  believed  that  the  whole  indebtedness  of 
said  Alexander  McKee  to  plaintiff,  and  for  which  said  William 
Clark,  deceased,  was  surety,  was  all  embraced  in  one  promis- 
sory note,  and  had  no  knowledge  that  plaintiff  held  two  notes 
of  said  McKee,  upon  which  said  William  Clark,  deceased,  was 
surety,  until  after  saAd  notice  had  been  served  as  aforesaid ; 
and  these  defendants  say  that  on  the  twenty-second  day  of 
January,  A.  D.  1978,  after  said  notice  had  been  served  as 
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aforesaid,  said  plaintiff  came  to  said  defendant,  Saniuel  B. 
Clark,  and  exhibited  to  him  said  two  notes  in  the  petition  de- 
scribed, when  these  defendants  learned  for  the  first  time  that 
said  indebtedness  of  said  McKee  to  plaintiff  was  embraced  in 
two  promissory  notes ;  and  these  defendants  further  say,  that 
at  the  time  plaintiff  exhibited  said  notes  to  said  Samuel  B. 
Clark  as  aforesaid,  he  then  stated  to  these  defendants,  that 
although  said  notice,  in  terms,  mentioned  but  one  note,  yet 
he  accepted  said  notice  as  applicable  to  both  of  said  notes, 
that  he  understood  it  to  jeomprehend  both  of  said  notes, 
and  would  proceed  accordingly  to  commence  an  action  forth- 
with against  said  McKee,  on  both  of  said  notes,  and  to  collect 
the  same  in  the  ordinary  course  of  law,  with  due  diligence, 
without  further  notice  from  these  defendants;  these  defend- 
ants further  say  that  after  the  service  of  said  notice  on  plaintiff 
as  aforesaid,  and  after  he  accepted  the  same  as  applicable  to 
both  of  said  notes  as  aforesaid,  he  did  not  proceed  with  due 
diligence  in  the  ordinary  course  of  law  to  recover  judg- 
ment against  said  Alexander  McKee,  for  or  b}'  execution  to 
make  the  amount  of  money  or  any  part  thereof,  due  by  said 
promissory  notes,  or  either  of  them,  but  they  say  that  said 
plaintiff  neglected  and  failed  to  recover  a  judgment  on  said 
notes  against  said  McKee,  although  at  the  time  of  the  service 
of  said  notice  as  aforesaid,  and  for  twenty  days  and  more 
thereafter,  said  McKee  was  a  resident  of  said  township  of 
Bethlehem,  and  during  which  time  was  entirely  solvent,  had 
property  both  real  and  personal,  subject  to  execution,  amply 
sufficient  to  have  fully  paid  a  judgment  for  the  amount  due  on 
both  of  said,  notes  and  costs  of  suit,  all  of  which  was  well 
known  to  plaintiff  during  all  of  &aid  time.  These  defendants 
further  say,  that  at  the  time  plaintiff  exhibited  said  notes  to 
said  Samuel  B.  Clark  as  aforesaid,  he,  the  said  Samuel  B. 
Clark  then  notified  plaintiff  that  tliere  was  danger  that  said 
McKee  would  dispose  of  his  property  within  a  short  time, 
then  urged  plaintiff  not  to  delay,  but  to  proceed  at  once  to 
make  off  said  McKee  by  suit  and  legal  process,  the  amount 
due  on  said  notes,  and  these  defendants  say,  that  sometime 
thereafter  said.McKee  did  commence  disposing  of  his  property, 
and  continued  to  dispose  of  and  convert  his  property  into 
money  until  he  had  nothing  left  subject  to  execution,  aad  that 
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pUintiff  had  full  knowledge  of  the  same  daring  the  time  it 
was  being  done  by  said  McKee,  and  althoagh  he  had  ample 
time  and  opportunity  before  said  property  was  so  disposed  of 
as  aforesaid,  and  after  said  notice  had  been  served  on  him  as 
aforesaid ;  to  have  collected  the  amount  due  on  said  notes  by 
legal  process,  yet  he  neglected  so  to  do.  Wherefore  and  from 
all  the  premises  these  defendants  ask  to  be  released  from  any 
judgment  in  the  premises  against  them." 

**  Exhibit  A  "  referred  to  in  answer : 

Coshocton,  Ohio,  January  21, 1878. 
"  To  Tbuman  Osborn, 

Sir — You  are  hereby  requested  to  commence  an  action  forth- 
with, against  Alexander  McKee,  on  a  promissory  note  which 
you  now  hold  against  said  Alexander  McKee,  and  signed  by 
said  McKee,  and  also  signed  by  one  William  Clark,  now  de- 
ceased. Said  McKee  is  principal  debtor  in  said  note,  and  said 
Clark  was  at  the  time  of  his  death  bound  as  surety." 

Hannah  B.  Clark, 
S.  B.  Clark, 
Executors  of  said  William  Clark,  deceased. 

John  T,  SmfttwnM  and  NitkoloB  &  James,  for  plaintifis  in 
error. 

Rptmgler  &  P&merene^  Tor  defendant  in  error. 

Martin,  J.  We  are  to  inquire  as  to  the  sufficiency  of  the 
notice  to  sue  in  the  circumstances  stated  in  the  answer.  It  is 
claimed  that  the  notice  was  given  to  secure  the  benefits  of 
section  5833,  Rev.  Stats.,  which  reads : 

"  Any  person  bound  as  surety  in  a  written  instrument,  for 
the  payment  of  money,  or  other  valuable  tiling,  may,  if  a 
right  of  action  accrue  thereon,  require  his  creditor,  by  notice 
in  writing,  to  commence  an  action  on  such  instrum^it  forth- 
with, against  the  principal  debtor;  and  unless  such  creditor 
commence  such  action  within  a  reasonable  time  thereafter, 
etc.  *  *  The  creditor  or  assignee  of  such  instrunent  so 
failing  to  comply  with  the  requisition  .at  such  surety, 
shall  thereby  forfeit  the  right  which  he  would  otherwise 
have  to  demand  and  receive  of  such  surety  the  amount  due 
thereon." 
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Section  5834  provides  that  the  executors  or  administrators 
of  a  surety  may  serve  such  notice  with  like  effect. 

The  notice  authorized  by  this  section  is  simple  in  its  ele- 
ments. It  is  to  be :  First,  in  writing;  second,  arequirement 
to  sue  the  principal  forthwith ;  and,  inferentially ;  third,  a  suf- 
ficient description  or  indicatiop  of  the  instrument. 

The  written  notice  given  by  the  executors  is  defective  for 
want  of  the  last  requisite.  And  it  is  claimed  it  is  defective 
also  because  it  is  a  request  and  not  mandatory  in  its  terms. 
The  statute  does  not  require  the  use  of  any  particular  words ; 
but  the  notice  to  be  efiectual  must  embrace  the  enumerated 
particulars. 

Doubtless  the  use  of  the  word  request  instead  of  the  word 
require,  or  any  of  its  synonyms,  would  not  vitiate  a  notice  if 
the  context  showed  it  to  be  peremptory  and  adversary. 

The  defense  set  up  in  the  answer  is  not  based  on  the  writ- 
ten notice.  It  consists  of  a  series  of  facts,  one  of  which  is  ser- 
vice of  the  defective  notice.  The  complete  statement  dis- 
closes a  waiver  of  written  notice  and  an  express  acceptance 
of  verbal  notice.  It  recites,  in  substance,  that  Osborn  in  fact 
held  two  notes  against  McKee,  in  which  the  decedept  was 
bound  as  surety,  and  to  which  the  notice  would  apply  indif- 
ferently. That  he  thereupon  went  to  the  executors,  and  ex- 
hibiting the  notes  said  that  he  accepted  the  notice  as  appli- 
cable to  both.  The  executors  then  explained  to  him  the 
danger  of  delay  and  urged  him  to  sue  at  once.  And  he  then 
promised  that  he  would,  without  further  potice,  commence  an 
action  forthwith  against  McKee  on  both  nC>tes  and  collect  the 
same  with  due  diligence. 

In  our  opinion  the  arrangement  thus  made  was  a  valid 
parol  substitute  for  a  formal  notice. 

If  the  creditor  had  remained  silent  or  refrained  from  stipu- 
lations as  to  his  duty,  the  written  notice  would  have  to  be 
tested  by  its  words  alone.  But  a  valid  notice  may  be  with- 
drawn or  a  defective  notice  confirmed  by  consent  of  the 
proper  party. 

And  the  question  is  as  to  the  meaning  and  effect  of  the 
arrangement  set  forth  in  the  plea.  We  think  it  that  both 
parties  understood  at  the  time  that  the  written  request  was  a 
direction  made  in  the  assertion  of  a  right  and  not  merely  a 
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friendly  request.  Its  formal  character  indicates  that  such 
was  the  intention  of  the  executors.  And  we  are  satisfied* 
as  already  stated,  that  the  adjustment  was  in  intent  and 
effect  a  substitute  for  the  formal  notice  prescribed  by  the 
statute.  It  was  a  waiver  of  an  explicit  and  mandatory  no- 
tice covering  both  notes,  and  which  might  otherwise  have 
been  given ;  and  was  calculated  naturally  to  lull  the  execu- 
tors into  a  feeling  of  security  and  cause  them  to  omit  giving 
a  corrected  notice. 

It  is  denied,  however,  that  formal  notice  may  be  waived. 
The  statute  in  a  sense  is  a  part  of  the  contract.  The  surety- 
ship is  accepted  with  knowledge  of  its  terms.  It  gives  rights 
to  both  parties.  The  right  of  the  creditor  is  to  disregard  with 
impunity  any  notice  not  in  strict  conformity  to  its  terms. 
This  is  his  privilege,  and  concerns  him  alone,  and  is  unaf- 
fected by  considerations  of  public  policy. 

Like  other  personal  privileges  it  may  be  waived.  The  en- 
forcement of  similar  waivers  is  an  every  day  occurrence  in  our 
courts. 

Even  in  criminal  cases  an  accused  may  waive  a  merely  per- 
sonal privilege.  He  may  waive  his  right  to  a  speedy  trial,  but 
he  may  not  waive  his  right  to  a  jury  trial  because  of  the  most 
obvious  considerations  of  public  policy. 

Again,  it  is  objected  that  the  answer  is  fatally  defective  be- 
cause it  does  not  aver  a  failure  to  commence  an  action  in  due 
time.  It  does  aver  a  failure  to  prosecute  it  with  due  dili- 
gence. As  we  have  seen,  the  statute  provides  that  the  cred- 
itor shall  forfeit  his  right  against  the  surety,  unless  he  com- 
mence the  action  within  a  reasonable  time  and  prosecute  it  to 
judgment  against  the  principal  with  due  diligence. 

The  duty  of  the  creditor  is  to  commence  and  prosecute  the 
action.  It  Is  not  sufficient  to  commence  in  due  time.  The 
language  of  the  statute  is  distributive,  and  no  service  having 
been  made  on  McKee,  it  would  have  been  accurate  to  have 
laid  the  default  either  entirely  or  additionally  in  a  failure  to 
commence  the  action  in  due  time. 

Be  this  as  it  may,  we  think  the  default  is  sufficiently  well 
pleaded  to  resist  a  general  demurrer. 

[To  appear  in  41  0.  S  R.]  Judgment  revened. 


Ohio  Law  Journal.  56S 


OHIO  DECISIONS. 


BVPBBMS  OOITBT. 


Hon.  W.  W.  JoKHaov,  aU^JiuUe^ 

Judges: 

Hoa.  OaoBOB  W.  MoIltaxmb.  Hon.  Jomv  W.  0«bv 

Hov.  SsLimr  K.  Owbh.  Hom.  Maetxii  D.  Volurt. 


Oolumbus,  OhiOf  May  IS,  1884. 


No.  17.  Herbert  Inwood  v.  The  State  of  Ohio.  Error  to  the  District 
Coart  of  Van  Wert  Ck>unty. 

MolLVAiifB,  J.    Heid: 

(See  contents  for  report  in  ftill.) 

Judgment  affirmed. 

487.  Mark  Bloomingdale  v.  S.  Stein  A  Ck>.  and  others.  Error  to  the 
District  Coart  of  Franklin  County. 

OXXT,  J. 

A.  executed  to  B.  a  promissory  note  apd  warrant  of  attorney,  upon 
wliich  judgment  was  rendered,  and  an  execution  having  been  issued 
on  the  Judgment,  the  sheriff  levied  the  same  on  A.'s  goods.  The 
note  was  without  consideration  and  A.  was  insolvmit  when  it  was 
executed.  In  doing  and  procuring  to  be  done  these  various  acts,  both 
A.  and  B.  concurred,  and  their  object  was  to  defraud  A.'s  creditors : 
ITeEd,  that  the  acts  were  within  the  statute,  which  provides  that  **  all 
transfers,  conveyances  or  sssignments  made  with  intent  to  hinder, 
delay  or  defraud  creditors,  shall  be  declared  void  at  the  suit  of  any 
creditor."    75  Ohio  L.  088,  2 10 ;  Rev.  Stats.  {  6844. 

Judgment  affirmed. 

18.  The  State  v.  Frysinger.  Bill  of  exceptions  to  the  Probate  Court  of 
Van  Wert  County.  This  case  is  decided  by  ihe  ease  of  Inwood  v. 
The  8tate^  above  reported,  and  is  dismissed. 

166.  Harris  v.  The  State.  Error  to  the  District  Court  of  Muskingum 
County.  Judgment  reversed  for  error  in  the  charge  of  the  court  as 
given.    No  further  report. 

800.  Hill  V.  Hill.  Error  to  the  District  Court  of  Richland  County.  Re- 
versed for  error  in  dismissing  the  appeal.    No  ftirther  report. 

MOnON  DOCKET. 

102.  Jones  v.  Bangs.    Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  Ross  County.    Motion  overruled. 
116.  Martindale  v,  Hurlburt,  administrator,  etc.,  et  al.    Motion  for  leave 

to  file  a  petition  in  error  io  the  District  Court  of  Lake  County. 

Motion  granted. 
188.  Lining  v.  Jacobs.    Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  Brown  County.    Motion  overruled. 
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158.  Hulett  V,  Gale.    Motion  for  leave  to  fiUe  a  petition  in  error  to  the 
District  Coart  of  Ashtabula  County.    Motion  overruled. 

159.  Howard  v.  Warner.    Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Ashtabula  County.    Motion  granted. 

leo.  Kindall  v,  Michela  A  Co.    Motion  for  leave  to  file  a  petition  in 

error  to  the  District-  Court  of  Ash  tabula  County.    Motion  overruled. 
lesi.  Board  of  Commissioners  of  Wood  County  o.  Ohio  ex  rel.  Holts. 

Motion  to  consolidate  causes  Nos.   512    and  602,    GeneralDocket. 

Cause  No.  512  transferred  to  the  Commission  to  be  heard  with  No.  602. 
161.  Foray  the  v.  Winans,  as  City  Solicitor,  etc    Motion  for  leave  to  file  a 

petition  in  error  to  the  District  Court  of  Greene  County.    Motion 

granted. 
166.  The  State  ex  rel.  Weaver,  Prosecuting  Attorney,  v.  Constantino, 

Mayor  of  Springfield.    Motion  for  leave  to  file  a  petition  in  the 

nature  of  quo  warranto.    Leave  granted  to  withdraw  application  and 

papers  without  prejudice. 

166.  Teachout  v.  Davis  et  al.    Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Lalce  County.    Motion  granted. 

167.  Mandell  v.  Lowe.    Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Jefferson  County.    Motion  overruled. 


8UPBBMS  COUBT  C0XMI88I0V. 

Hon.  Mo8m  M.  Obanqkb,  Ck^f  Judg*. 
Jmdg9$: 
Hon.  Obobqb  K.  Nabr.  Hob.  Fbabblin  J.  Pickmam 

Hob.  Chablbs  D.  Mabtin.  Hob.  Johb  McCadubt. 


Columbia,  OMo,  May  18, 1884. 

OBNERAL  BOOKKT. 

No*  366.  Martin  et  al.  v.  Roney  et  al.  Error  to  the  District  Court  of  Brown 
County. 

McCaulby,  J. 

Xn*  an  action  by  H.  against  the  county  commissioners  to  enjoin   the 

'    assessment  of  the  costs  and  expense  of  a  road  improvement,  on  the 

ground   that  the  commissioners  had  not  Jurisdiction  to  order  the 

improvement  to  be  made,  it  was  determined  upon  a  trial  on  the 

merits  that  thecommissionera  had  such  Jurisdiction. 

Afterwards  the  same  parties  brought  an  action  against  the  com- 
missioners to  enjoin  the  Bame  assessment  for  want  of  Jurisdiction 
of  the  commissioners  for  a  rea.9on  not  stated  in  the  former  action. 

Held:  That  the  question  of  Jurisdiction  of  the  commissionere  was 
conclusively  settled  between  the  parties  by  the  Judgment  in  the 
first  action. 

Judgment  afiirmcd. 

129.  B.  <&  O.  &  C.  R.  R.  Company  v.  Ralston  et  al.  Motion  to  dismiss 
appeal.    Reserved  in  the  District  Court  of  Defiance  County. 

698.  Same  v.  Same.  Error  to  Common  Pleas  of  Defiance  County.  Re- 
served in  the  District  Court  of  Defiance  County. 
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Mabtin,  J. 

1.  An  agreement  for  the  location  of  the  rente  of  a  railroad  at  a  par- 
ticular intermediate  place  is  not  perse  void  as  against  pnblic  policy. 

S.  To  estop  a  defendant  by  Judgment  in  foredosure  to  assert  that  he, 
as  against  the  debtor,  was  the  owner  of  the  subjected  premises,  it 
must  appear  that  the  point  was  at  issue  and  material,  or  was  neces- 
sarily determined  therein. 

S.  Hie  equitable  owner  being  impleaded  in  foreclosure  by  the  mort- 
gagee of  the  holder  of  the  naked  legal  title  (in  trust  to  convey) 
made  default ;  and  the  premises  were  sold  and  proceeds  distributed. 
He  had  been  in  actual  possession  prior  to  tlie  giving  of  the  mortgage 
and  continuously  to  the  sale ;  and  had  not  assented  to  the  mortgage 
otherwise  than  by  fiis  default.  H^dd:  He  thus  became  entitled  to 
reimbursement  from*  the  mortgagor.  An  action  therefor  is  at  law 
and  is  not  appealable. 

In  No.  129— Motion  to  dismiss  appeal  sustained. 

In  No.  69S— Judgment  of  common  pleas  reversed  and  cause  remanded. 

206.  Peckham  Iron  Company  v,  E.  L.  Harper  et  al.  Error  to  the  District 
Court  of  Hamilton  County. 

Btokman,  J. 

1.  In  an  action  by  an  incorporated  company,  the  duly  verified  answer 
to  the  first  cause  of  action  in  the  petition,  containing,  among  other 
things,  an  admission  of  the  company's  corporate  existence,  was,  on 
motion  of  the  plaintiff,  stricken  out  by  order  of  the  court,  as  re- 
dundant and  irrelevant,  and  the'  defendants  excepted.  The  entry 
granting  the  plaintiff 'amotion  to  strike  out  was  afterwards  set  aside. 
A  verified  amended  answer  to  the  same  cause  of  action,'  was  then 
filed,  and  a  portion  thereof  embracing,  among  other  things,  the 
same  admission  of  the  incorporation  of  the  company,  was,  on 
motion,  stricken  out  by  order  of  the  conrt,  as  redundant  and  irrel- 
evant, and  both  parties  excepted— leaving  in  the  remainder  of  the 
amended  answer,  a  denial  **  of  every  allegation  in  said  first  cause  of 
action  not  herein  admitted^  This  denial  was  included  in  the  motion 
to  strike  out.  Held:  That  it  was  not  error  to  permit  the  plaintiff  to 
read  in  evidence  to  the  Jury,  that  portion  of  the  original  answer, 
which  contained  an  admission  of  the  company's  corporate  existence. 

2.  Exemplary  damages  mav  be  allowed,  where  an  agent  by  false  and 
fraudulent  representations  to  his  principal,  obtains  possession  of  his 
principal's  goods  and  converts  them  t«i  his  own  use. 

8.  The  Jury  in  such  a  case,  in  estimating  the  damages,  may  include 
the  plaintiff's  reasonable  counsel  fees  as  an  item  of  compensation. 

4.  Fraudulent  representations  by  one  partner,  in  the  course  of  the  part- 
nership business  and  transactions,  will  bind  the  firm  and  create  "a 
liability  coextensive  therewith. 

Judgment  of  the  district  court  reversed,  and  that  of  the  superior  dourt 
affirmed. 

410.  The  C,  S.  A  L.  Association  v.  Kreitz  et  al.  Error  to  the  District 
Court  of  Cuyahoga  County. 
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Bt  thb  Court. 

S.  mortgaged  six  city  lots  to  secure  the  payment  of  seven  promissory 
notes  payable  suooeesively  at  Intervals  of  one  year,  with  interest  pay- 
able annually.  K.  purchased  three  of  said  lots  and  accepted  a  deed 
which  required  him  to  assume  and  pay,  as  part  of  his  purchase 
money,  one -half  of  said  mortgage  debt.  The  holder  of  the  mortgage 
notes  made  K.  a  co-defendant  with  S.  in  a  foredosnre  suit,  averring 
that  K.  had  assumed  and  agreed  to  pay  one-half  of  the  debt.  A  sale 
of  the  lots  proauced  less  than  the  unpaid  debt.  K.,  by  answer, 
denied  that  he  had  agreed  to  assume  and  pay  any  of  said  debt;  ad- 
mitted the  acceptance  of  said  deed ;  and  by  motion  demanded  %  trial 
by  jury.  This  the  court  denied.  It  found  against  him  on  the  issue, 
and  decreed  that  he  should  pay  one-half  of  the  balance  then  due. 

Held:    1.  K.  was  properly  made  a  defendant. 

2.  In  taking  an  account,  without  a  Jury,  to  ascertain  how  much  of  the 
mortgage  debt  remained  unpaid,  and  in  allowing  execution  against 
K.  for  one-half  of  said  sum,  the  trial  court  did  not  err.  So  fkr  as 
concerned  one-half  of  the  mortgage  debt,  K.  stood  in  the  shoes  x>f 
the  mortgagor. 

Judgment  affirmed. 

864.  The  Cincinnati  and  Warsaw  Turnpike  Company  v.  Kelly  et  al.  Er- 
ror to  the  District  Cburt  of  Hamilton  C'-ounty. 

By  the  Court. 

A  company  incorporated  under  Ohio  laws,  in  1857,  constructed  a  turn- 
pike from  the  city  of  Ciucinnati  to  the  village  of  Warsaw,  and  es- 
tablished a  toll-gate  at  a  point  more  than  eighty  rods  distant  from 
the  city  line.  In  December,  1869,  the  city  limits  werelegslly  exten- 
ded, so  as  to  include  the  toll-gate ;  but  the  company  continued  to 
collect  tolls.  In  1875,  K.  sued  out  an  injunction,  forbidding  the 
further  taking  of  toll  at  said  gate,  and  gave  a  bond  with  sureties,  con- 
ditioned as  required  by  statute.  The  final  Judgment  found  **  the 
equity  of  the  case  to  be  with  the  defendant,*'  and  dismissed  the  action. 
The  company  sued  on  the  bond.  Tbe  answer  denied  that  the  injunc- 
tion prevented  the  collection  of  any  lawful  tolls. 

Held:  1.  Section  34,  act  of  May  1,  1852  (S.  A  C,  205),  made  it  unlawful 
^*  to  keep  up  **  the  toll-gate,  or  collect  tolls  thereat,  after  the  city  line 
included  it.  section  GbO  of  the  act  of  May  7,  1869  (66  O.  L.,  251)  did 
not  repeal,  or  modify,  said  section  34. 

2.  Notwithstanding  the  Judgment  in  the  injunction  suit,  the  company 
cannot  recover  as  damages  tolls  that  it  could  not  lawfully  have  col- 
lected if  the  injunction  had  not  been  granted. 

Judgment  affirmed. 

159.  B.  d^  O.  A  C.  R.  R.  Co.  v.  Gibson.  Error  to  the  District  Court  of 
Seneca  County. 

By  thb  Court. 

On  March  11, 1879,  6.,  as  surviving  partner  of  Q.  A  Co.,  sued  a  R.  R.  Co., 
averring  that  on  February  5, 1874,  the  R.  R.  Co.  was  indebted  to  the 
firm  for  money  paid  to  one  F.,  for  a  right  of  way  for  said  company 
at  its  request.  On  February  3,  1880,  the  petition  was  so  amended 
as  to  charge  that  G.  paid  said  money,  and  before  suit  assigned  his 
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claim  to  the  Arm.  The  answer  denied  all  the  facts  stated  in  the 
amended  petition,  and  also  pleaded  the  six  years  statute  of  limita- 
tions. At  the  trial  the  defense. put  in  evidence  showing  that  the 
money  was  paid  in  Fehruar^',  1873.  No  evidence  was  offered  tend- 
ing to  show  that  the  firm  paid  the  money,  or  that  the  claim  had 
ever  been  transferred  to  the  firm.  The  verdict  and  Judgment  were  for 
the  plaintiff. 

Heid:  1.  Both  petitions  counted  upon  the  same  transaction,  in  favor 
of  the  same  plaintiff;  the  amendment  merely  showed  how  the  firm 
became  'entitled  to  the  claim.  Hence  the  computation  of  time  under 
the  statute  ended  with  the  filing  of  the  original  petition, 

2.  There  being  no  evidence  of  a  transfer  to  the  firm,  the  defendant  was 
entitled  to  the  verdict.  As,  at  :he  time  of  the  trial,  a  suit  by  O.  in 
his  own  right  was  barred  by  the  statute,  the  error  was  prejudicial  to 
the  defendant,  notwithstanding  the  Judgment  would  estop  G.  Judg- 
ment reversed,  and  new  trial  granted. 

337.  Samuel  J.  Jones  et  al.  v.  Pouch  <fc  Sullivan.  Error  to  the  District 
Court  of  Clinton  County. 

By  the  Coubt. 

A  verbal  agreement  to  construct  a  section  of  a  road  ithin  a  year  and 
twenty  days  from  the  date  of  the  contract  was  made  by  competent 
parties.  The  work  cfyuld  be  completed  within  the  year,  and  the 
twenty  days  was  a  precaution  against  contingencies. 

Held:  This  was  not  an  ^'  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof; "  and  an  action  there- 
on is  not  prohibited  by  the  statute  of  frauds  (section  4109  Revised 
Statutes.) 

Judgment  affirmed. 

115.  Buckland  et  al.  v.  Rice  et  al.  Error  to  the  District  Court  of  San- 
dusky County.  Decree  rendered  at  this  term  modified.  Judgment 
of  the  district  court  reversed  so  far  as  it  protected  the  use  of  the 
word  ^^Trommer,"  and  injunction  maintained  as  to  other  acts  pro- 
hibited by  the  district  court.    No  further  report. 

380.  Board  of  Education  of  Pomeroy  v.  Tucker  by  her  next  friend. 
Error  to  the  District  Court  of  Meigs  County.  Dismissed  for  want  of 
preparation. 

387.  Devereux,  Receiver,  etc.,  v.  Hart.  Error  to  the  District  Court  of 
Trumbull  County.    Dismissed  for  want  of  preparation. 

409.  McNicbol  v.  Village  of  East  Liverpool.  Error  to  the  District  Court 
of  Columbiana  County.    Dismissed  for  want  of  preparation. 

412.  Thayer  «.  Continental  Life  Ins.  Co.  Error  to  the  Dictrict  Court 
of  Cuyahoga  County.    Dismissed  for  want  of  preparation. 

417.  Christy  et  al.  v.  Commissioners  of  Ashtabula  County.  Error  to  the 
District  Court  of  Ashtabula  County.  Dismissed  for  want  of  prepa- 
ration. 

421.  King,  executor,  etc.  v.  Horr.  Error  to  the  District  Court  of  Crawford 
County.   Judgment  affirmed.    No  report. 

425.  Wagoner  et  al.  t;.  Foreman.  Error  to  the  District  Court  of  Cuya- 
hoga County.    Dismissed  for  want  of  preparation. 
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428.  Tilden  v.  Ediaon  et  iil.  Error  to  the  Distriot  Ooart  of  Lormin  Ooanty. 
The  principle  settled  by  Hmde  v.  Whitney  (31  Ohio  St.  58)  appliea  to 
and  determines  this  case.     Judgment  afllrmed.    No  report. 

MOnoN  DOCKET. 

28.  Pennsylvania  Co.  v.  Mosel.  Motion  to  retax  oosts.  Clerk  ordered  to 
include  costs  of  printing  record  as  part  of  the  oosts  in  this  court,  and 
certify  an  amended  bill  of  oosts  to  the  trial  court. 

29.  Pierce  et  al.  v.  First  National  Bank  of  Delaware.  Motion  for  leaTO 
to  file  a  corrected  record.  Motion  granted.  Also  leave  to  plaintiff  in 
error  to  file  a  petition  in  error  to  the  common  pleas  court,  touching 
its  order  correcting  the  record. 

32.  Lining  v.  Hemphill.  Motion  to  re-instate  cause  No.  316  on  the  Gen- 
eral Docket.  "The  defendant  at  the  trial  was  allowed  to  prove  the 
facts  stated  in  his  answer.  26  Ohio  St.,  9;  27  Ohio  St.,  292,  and  31 
Ohio  St.,  529,  sustain  the  trial  court.    Motion  overruled.    No  report. 

N.  B.  All  cases  up  to  No.  526  are  called  and  marked  submitted.  Those 
already  noticed  for  oral  argument  will  be  heard  on  days  to  be 
assigned. 


DIGEST  OF  CASES. 


City—Anper  to  Incretue  Width  of  Roadway  and  Narrow  the  FYfotwas^ 
of  Slreets.—The  city  of  Philadelphia  by  an  ordinance  of  the  councils  can 
lawftilly  increase  the  width  of  roadway  and  narrow  the  footway  of  any 
streets  previously  opened  and  regulated.  (yNeiU  v.  Armstrong.  Phila. 
Com.  PI.  Ct.    I^eg.  Int.,  April  25, 1884. 

Criminal  iMW—Lareeny—SeUingand  Detiveryof  Another's  Property. — 
A  induced  B  to  purchase  certain  property  from  him,  fidsely  .claiming  to 
be  the  owner,  and  pointed  it  out,  whereupon  B  carried  it  away,  fftidj 
To  be  larceny  in  A,  the  asportation  being  considered  to  be  bis  act. 
Cummina  v.  Ck)mmonweaith,    Ky.  Ct.  of  App.,  June,  1883. 

Conversion  of  Hone — Statute  of  lAviitcUiona. — Where  a  horse  is  wrong- 
fully converted  from  its  owner  and  afterward  sold  to  a  bona/lde  purchaser, 
who  uses  it  in  an  open  and  notorious  manner,  without  attempting  to 
conceal  it,  the  statute  of  limitations  commences  to  run  in  favor  of  such 
purchaser  and  against  the  owner  from  the  time  of  the  purchase,  and  not 
fkt>m  the  time  when  the  owner  discovers  the  whereabouts  of  the  home. 
Dee  V.  Hyland.    Sup.  Ct.  Utah.    2  West  Coast  Rep.,  469. 

3qidtj— Reforming  Deed—Laehee—In  lbMeMioii.~Where  one  has  been 
in  the  continued  possession  of  land,  the  court  will  not  withhold  its  aid 
in  correcting  a  deed  therefor  upon  the  ground  of  laches  in  seeking  relief ; 
to  deprive  him  of  relief,  there  must  be  an  abandonment  of  the  right  or 
acquiescence  in  the  enjoyment  of  the  property  by  another  inoonsibtent 
with  his  own  claim.    /SfiUey.  McKee.    N«  C.  S.  C,  Oct.  term,  1882. 
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gridtnoe  -B^ftreaentaHon*  to  other  JVirttM.— RepreeentationB  made  to 
other  iMurties  with  whom  a  defendant  was  seeking  to  make  contracts  of 
agency,  are  admissible  in  corroboration  of  the  testimony  of  a  plaintiff 
who  entered  into  such  contract,  with  him,  and  who  testifies  that  similar 
representations  were  made  to  him  to  induce  him  to  make  such  contract, 
and  that  they  were  false.    Porter  y.  Stone  et  al.    la.  Snp.  Ct.,  Dec.,  1^. 

Bridtnet— iZetf  Oeeta, — Declarations  made  by  an  employer  to  a  work- 
man at  the  time  the  work  is  given  to  the  latter,  as  to  the  person  for 
whom  the  work  is  to  be  done,  are  part  of  the  res  geatcB,  and  admissible 
in  evidence.  The  marks  or  tags  upon  the  parcels  of  work  so  given  are 
rea  ffeata.  Parol  evidence  is  admissible  as  to  these  marks  for  the  pur- 
pose of  identification.  Marks  v.  Fox,  U.  S.  C.  C,  Southern  District  of 
N.  Y.,  1888. 

Infuioj— (Toocte Pwrehaaed on  Oredii.—An  infant whopurchases goods 
on  credit,  and  does  not  return  them,  is  liable  for  so  much  of  the  price,  as 
Is  equal  to  the  benefit  derived  by  him  from  the  purchase.  The  question 
of  the  amount  of  benefit  received  by  the  infant  is  one  of  mixed  law  and 
fsct,  to  be  found  by  the  tribunal  trying  the  facts.  HclU  v.  Butter/ield, 
8.  C.  N.  H.,  1888. 

Jarisdittioa  of  Vaited  Statsi  Oourt^-^How  Affected  hy  State  Laws.^A 
bill  of  complaint  having  been  filed  by  a  ward  against  ^is  guardian  in 
the  United  States  circuit  court  for  Indiana,  it  was  contended  by  the 
defense  that,  according  to  the  laws  of  Indiana,  in  matters  of  probate, 
relief  couldbe  granted  only  by  tbe  courts  in  which  the  proceedings  were 
had,  and  that  these  could  not  be  made  subject  to  any  collateral  proceed- 
ings. Beidf  that  tbe  equity  courts  of  tbe  United  States  are  not  afl'ected 
by  the  restrictions  laid  by  the  several  states  upon  their  own  tequity 
courts.  H^iU  V.  JOaU,  U.  8,  C.  C,  D.  Ind.  Feb.  26,  1884.  19  Fed. 
Hep.  ^9. 

JarisdittitB  of  Vodoral  Ooartt— ^SSerporote  Oontroveray.—Where  citizens 
of  New  York,  who  are  creditors  of  a  New  Jersey  corporation,  bring  suit 
in  tbe  nature  of  a  creditor's  bill  to  reach  real  estate  which  they  allege  was 
fraudulently  and  unlawfully  conveyed  to  a  New  York  corp<iration,  no 
relief  being  demanded  against  the  New  Jersey  company,  ¥ield,  that  there 
was  no  separate  controversy  between  citizens  of  different  states  sucb  as 
to  give  jurisdiction  to  the  United  States  courts.  Moore  et.  al.  North 
mver  Qmetruetum  Co.  eCal.  U.  8.  C.  C,  N.  D.  N.  Y.,  April  3.  1884. 
19  Fed.  Rep.  803. 

VogUffsaoo—DnmifctfiineM.— Railroad  companies  may  rightfully  eject 
from  their  trains  any  one  who  refuses  to  pay  his  fare,  but  in  tbe  exercise 
of  this  right  due  regard  must  be  had  to  the  physical  condition  at  the  time 
of  tbe  person  so  ejected,  and  if  be  is  drunk,  he  Ih  not  to  be  put  off  in 
such  place  as  would,  on  account  of  his  condition,  endanger  his  life  or 
health.  An  assignment  of  error  that  appellant  was  not  allowed  to  prove 
certain  facts  is  insnlficient  unless  it  is  also  alleged  that  a  witness  would 
have  stated  these  facts.  LouieviUe,  C,  A  X.  By.  Co.  v.  SulUvan^  Ky.  Ct. 
App«    6  Ky.  Rep.  722. 
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Pleading— Jn/W9i^emen<  of  Copyright— NeeeMaty  AUeg<Uion8,^In  a  suit 
to  recover  for  the  iDfringement  of  a  copyright,  the  declaration  most  set 
out  in  detail  a  substantial  compliance  with  the  various  requirements  of 
the  copyright  laws.  Chicago  Music  Co,  v.  J.  W.  Bviler  Paper  Co,  C.  C. 
N.  D.  111.    19  Fed.  Rep.,  Feb.  24,  '84. 


PromiiBory  JXote— Memorandum  Indorsed  b^ore  Ddivery—Omdition  of 
Payment — NegotiaJbUity, — A  memorandum  upon  the  back  of  a  note  made 
by  agreement  of  the  parties  before  delivery,  will  bind  them  as  if  it  were 
written  on  its  face  and  above  the  signature  of  the  maker.  A  note, 
negotiable  in  form,  butwJiose  payment  is  conditional  upon  the  non- 
payment of  another  note  mentioned,  is  not  a  negotiable  note.  Grtrnt- 
son  V  Russell.    Neb.  Sup.  Ct.,  Oct.,  1883. 


'Bamoval  of  Si%JkM—Amending  Cbmptotn^— Where,  before  ihe  removal 
of  a  cause,  the  state  court  has  restricted  plaintiff  to  his  cause  of  action 
for  breach  of  contract,  on  which  an  attachment  has  been  granted,  and 
he  has  elected  to  consent  to  such  order,  and  it  is  still  in  force  when  the 
case  is  removed  to  the  federal  court,  a  motion  by  plaintiff  in  the  circuit 
court  for  leave  to  amend  his  complaint  may  be  denied,  no  change  in  the 
relative  position  or  rights  of  the  parties  having  been  made.  Phelps  v. 
Canada  Cent,  R.  Co.  U.  S.  C.  C,  N.  D.  N.  Y.  April  3,  1882.  19  Fed. 
Rep.  801. 

Bemoved  CtmMB—Junsdiction  of  State  Court— Determination  of  Controll- 
ing Jurisdictional  Issue  not  Properly  Had  on  Motion  for  Security  for 
Costs. — An  action  having  been  begun  in  a  stat«  court,  under  a  state  stat- 
ute giving  that  court  jurisdiction  of  such  actions  when  brought  against 
a  foreign  corporation,  provided  the  plaintiff  l)e  a  resident  of  the  state, 
tlie  answer  averred,  as  an  objection  to  the  jurisdiction,  that  the  plaintiff 
was  not  a  resident  of  the  state.  The  defendant  having  removed  the 
action  to  this  court,  moved  for  security  for  costs  on  al&davits  tending 
to  show  such  non -residence  of  the  plaintiff,  which  were  met  by  counter 
affidavits.  Held:  That  the  issue  thus  presented  was  one  of  the  issues 
of  the  cause  presented  by  the  pleadings  and  was  controlling ;  for  if  the 
action  would  fail  in  the  state  court  on  account  of  the  pUintifTs  non- 
residence,  it  would  fiiil  in  this  court;  and  that  the  determination  of 
a  jurisdictional  fact,  which  might  involve  a  dismissal  of  the  action, 
could  not  properly  be  sought  by  a  motion  on  affidavits  but  should  be 
left  to  abide  the  trial  of  tlie  issue  presented  by  the  answer.  Simpkins 
v.  Lake  Shore  cfe  M.  S.  Ry.  V.  S.  C.  C,  E.  D.  N.  Y.  Dec.  28,  1883.  19  Fed. 
Rep.  802. 

Taxation — Notes  Used  for  CirciUation — Notes  Redeemable  iw  Goods. — 
The  tax  imposed  by  the  act  of  oongress  of  February  8,  1875,  section  19, 
upon  *'  notes  used  for  circulation,''  is  a  charge  upon  such  notes  only  as 
are  intended  to  circulate  as  money.  The  act  bears  no  reference  to  the  so- 
oalled  notes' issued  by  mercantile  firms  to  be  redeemed  in  goods.  ^U.  S. 
V.  White,  Receiver,  etc.  C.  C\  N.  D.  N.  Y.,  March  13,  1884.  19  Fed. 
Rep.  723. 
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ANKOTTVCBICEVT. 

We  are  publishing  a  pamphlet  containing  the  decisions  of 
the  supreme  court  of  Ohio,  on  the  constitutionality  of  the 
laws  passed  within  the  last  three  years,  for  taxing  the  traffic 
in  intoxicating  liquors. 

The  pamphlet  will  contain  : 

1.^  The  decision  of  the  supreme  court  in  the  Pond  law  case, 
State  V.  Hipp 

2.  The  decision  of  the  court  on  the  Scott  law  case,  Slate 
ex  rel.  v.  Frames  Auditor^  as  revised  for  publication  in  the  Ohio 
State  Reports. 

3.  The  decision  of  the  court  in  the  case  of  Hoist  v.  Roe^  on 
the  question  of  the  constitutionality  of  the  per  capita  tax  on 
dogs — the  principles  as  to  the  power  of  taxation  under  the 
provisions  of  the  constitution  of  Ohio  in  this  case,  being 
similar  to  the  principles  involved  in  the  liquor  law  cases. 

4.  The  argument  of  counsel  at  the  re-hearing  of  the  new 
Scott  Law  cases,  now  pending  in  the  supreme  court,  to  take 
place  Tuesday,  May  27th. 

The  eminence  of  the  counsel  engaged  on  both  sides  in 
these  cases,  and  the  especial  care  which  the  court  is 
bestowing  upon  their  decision,  will  make  this  pamphlet 
valuable  to  the  large  number  of  citizens  who  feel  an  interest 
in  the  important  questions  of  law  and  public  policy  involved 
in  these  cases,  not  only  in  Ohio,  but  also  to  lawyers  and  the 
friends  of  the  cause  beyond  the  borders  of  our  state. 

The  pamphlet  will  probably  be  about  one  hundred  and 
fifty  pages,  and  will  be  out  the  latter  part  of  this  week.  It 
will  be  sent  to  any  address,  post-paid,  on  receipt  of  seventy- 
five  cents.  Please  address  orders  to  The  Capital  Printing 
and  Publishing  Co.,  or  Law  Journal,  Columbus,  O. 
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CUBUENT  TOPICS. 


The  next  examination  of  applicants  for  admission  to  the 
Bar  will  take  place  the  first  Tuesday  in  June  next. 


The  Supreme  Court  of  Ohio,  on  Friday,  May  16th,  also 
adjourned  to  Monday,  May  26th. 


We  re-publish  in  this  number  of  the  Journal  the  decision  of 
the  Supreme  Court  of  Ohio  in  the  Scott  Liquor  Law  case, 
State  ex  rd.  Attorney  Oeneral  v.  A,  J,  Frame,  Avditor.  The  de- 
cision has  been  revised  by  the  judges  for  publication  in  the 
Ohio  State  Report  and  many  alterations  made,  and  the  report 
of  this  decision  as  published  in  this  number  of  the  Journal 
has  been  carefully  compared  with  the  proof  sheets  now  in 
the  hands  of  the  judges.  In  the  now  pending  cases  involving 
the  constitutionality  of  the  Scott  Liquor  Law,  in  which  oral 
arguments  were  heard  more  than  a  month  ago,  a  re-hearing 
has  been  ordered  by  the  supreme  court,  which  will  take  place 
next  Tuesday,  May  27.  A  thorough  re-argument  of  the  cases 
will  then  take  place,  in  which  not  only  the  attorneys  engaged 
at  the  former  hearing,  but  other  counsel — Hon.  S.  Burke,  of 
Cleveland,  is  mentioned  among  others — will  take  part.  This 
shows  that  the  court  is  by  no  means  about  ready  for  a  decision 
of  these  cases,  as  was  said  in  the  newspapers,  and  it  certainly 
shows  that  the  court  is  devoting  the  most  careful  attention 
to  this  important  matter. 

We  also  add  in  this  number  the  decision  of  the  supreme 
court  in  the  Dog  Tax  case,  Hoist  v.  Roe^  decided  last  summer, 
taxen  from  the  advance  sheets  of  Vol.  390.  S.  R.,  p.  340,  which 
involves  similar  principles  on  the  question  of  taxation  under 
our  constitution ;  together,  in  the  Scott  Law  case,  with  the 
dissenting  opinion  of  Judge  Okey,  and  in  the  Dog  Tax  law 
with  the  remarks  of  the  same  judge  concurring  in  the  judg- 
ment of  the  majority  in  the  case  on  special  grounds. 
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BUflmss. 
A  covenant  not  to  carry  on  any  "business"  on  demised 
premises  is  broken  by  using  the  premises  as  a  home  for 
working  girls,  without  compensation.  Rolk  v.  MtUer,  Ch. 
Div.,  March  8,  1884.  Pierson,  J.,  said  that  a  '^business" 
might  be  carried  on  without  money  being  received;  and  he 
stated  that  in  his  opinion  that  was  a  business  which  was  car- 
ried OB  by  any  person  in  addition  to  or  as  diverse  from  his 
ordinary  domestic  life.  * 


REPORTED    CASES. 


[Revibbd  OpuaoN.] 
Thb  Statb  ex  rd.  v.  Feamb,  Auditor,  <tnd 
Samubl  Bbnner  v.  Lbvi  F.  Bauder  et  al. 

(89  Ohio  St.  398.) 

1.  The  statute  of  April  17,  1883,  entitled  **an  act  Airther  to  provide 
against  evils  resulting  from  the  trafflo  in  intoxicating  liquors," 
authorizing  annual  assessment  upon  the  business  of  trafficking  in  in- 
toxicating liquors  is  a  valid  and  constitutional  enactment. 

2.  The  provisions  of  the  second  section  of  the  statute  do  not  operate 
where  the  real  property,  on  and  in  which  the  business  is  conducted 
by  a  tenant,  is  held  by  such  tenant  under  a  lease  for  a  term  executed 
before  the  passage  of  the  statute. 

In  mandamus.  Error  to  the  Court  of  Common  Pleas  of 
Cuyahoga  County.    Reserved  in  the  District  Court. 

On  April  17,  1883,  the  general  assembly  passed  an.  act, 
commonly  known  as  the  Scott  law,  of  whicn  the  following 
is  a  copy : 
*^  An  act  further  providing  against  the  evils  resulting  from 

the  traj£c  in  intoxicating  liquors. 

^'  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  OhiOy  That  upon  the  business  of  trafficking  in  intox- 
icating liquors  there  shall  be  assessed,  yearly,  and  shall  be 
paid  into  the  county  treasury,  by  every  person  engaged 
therein  as  hereinaft'Or  provided,  and  for  each  place  where 
8Qch  business  is  carried  on,  by  or  for  such  person,  the  sum 
of  two  hundred  dollars. 
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"  Provided,  if  such  business  continues  through  the  year, 
to  wit :  from  the  second  Monday  of  April,  exclusively  in 
the  trafficking  in  malt  or  vinous  liquors,  or  both,  such  asseso- 
ment  shall  be  but  one-half  the  foregoing  sum. 

"  Sec.  2.  That  said  assessments,  together  with  any  in- 
crease thereof,  as  penalty  thereon,*  shall  attach  and  operate' 
as  a  lien  upon  the  real  property  on  and  in  which  such  busi- 
ness is  conducted,  as  of  the  fourth  Monday  of  April,  each 
year  and  shall  be  paid  on  or  before  June  20,  following : 
i^rovided,  where  any  sucb  business  shall  be  commenced  in 
any  year  after  said  Monday,  said  assessment  shall  be  pro- 
portionate in  amount  to  the  remainder  of  the  assessment 
year,  except  that  it  shall  in  no  case  be  less  than  tweii^y- 
nve  dollars,  and  the  same  shall  attach  and  operate  as  a 
lien,  as  aforesaid,  at  the  date  of,  and  be  paid  within  ten 
days  after  such  commencement ;  i&nd  that  -whoever  shall 
engage  or  continue  in  the  business  aforesaid  of  selling  in- 
toxicating liquors  in  or  upon  laud  or  premises  not  owned 
by  him,  and  without  the  written  consent  of  the  owner 
thereof,  shall  be  held  guilty  of  a  misdemeanor  and  liable 
to  be  indicted  and  punished  by  a  tine  not  exceeding  one 
hundred  dollars  nor  less  than  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  ten  days,  or 
both,  at  the  discretion  of  the  court;  and  each  day's  con- 
tinuance upon  9uch  premises  shall  be  an  additional  offense. 

"  Sec.  8.  That  every  assessor  shall  return  to  the  county 
auditor,  with  his  other  returns,  a  statement  upon  a  blank 
to  be  furnished  by  such  auditor  for  that  purpose,  as  to 
every  place  within  his  jurisdiction  where  such  business  ^a 
conducted,  showing  the  name  of  the  person  engaged 
therein,  a  brief  and  accurate  description  of  the  premises 
where  the  same  is  conducted,  and  by  whom  owned,  and 
whether  such  busines'^  is  confined  exclusively  to  traffic  in 
malt  or  vinous  liquors,  or  both;  said  statement  shall  be 
signed  and  verified  before  such  assessor  by  such  person. 
And  if  such  person  shall,  on  demand,  refuse  or  fail  to 
furnish  the  requisite  information  for  such  statement,  or  to 
sign  or  verify  the  same,  such  fact  shall  be  returned  by  the 
assessor  and  thereupon  such  assessment  upon  his  said  busi- 
ness shall  be  three  hundred  and  seventy-five  dollars.  And 
if  any  person  having  made  return  that  his  business  is  con- 
fined delusively  to  malt  or  vinous  liquors,  or  both,  shall 
thereafter,  during  the  assessment  year,  sell  any  other  in- 
toxicating liquors,  the  assessment  upon  his  business  shall 
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thereby  be  increased  by  the  earn  of  two  hundred  and  fifty 
dollars.  And  if  any  assessment  aforesaid  shall  not  be  paid 
when  due,  there  shall  be  iidded  a  penalty  thereto  of  twenty 
per  centum,  which  shall  be  collected  therewith. 

^'  Sec.  4.  That  the  county  auditor  shall  make  and  pre- 
serve duplicates  of  such  assessments,  alphabetically  ar- 
ranged, which  shall  show  the  amount  and  time  of  each 
assessment,  by  whom  to  be  paid,  and  the  premises  whereon 
the  same  is  a  lien.  And  upon  receiving  satisfactory  infor- 
mation of  any  such  business  liable  to  assessment,  or  in- 
creased assessment,  as  aforesaid,  nOt  returned  by  the 
assessor,  he  shall  forthwith  enter  the  same  upon  such 
duplicate,  and  upon  the  county  treasurer's  copy  thereof. 
By  the  first  Monday  of  June  of  each  year,  he  shall  make 
and  deliver  to  the  county  treasurer  a  copy  of  such  duplicate, 
charging  him  with  the  full  amount  of  such  assessments  to 
be  collected,  and  also  with  any  additional  assessments,  or 
increased  assessments  and  penalties. 

**  Sec.  5.  That  the  county  treasurer  shall  collect  ana 
receipt  for  all  assessments  so  returned  to  him.  And  if 
any  assessment  shall  not  be  paid  when  due,  he  shall  forth- 
with proceed  as  provided  by  section  one  thousand  one  hun- 
dred and  four  (1104)  of  the  Revised  Statutes,  to  enforce 
the  lien  for  the  same  and  penalty ;  and  the  provisions  of 
said  section  and  any  other  provisions  of  the  law  of  this 
state  relative  to  the  collection  of  taxes  or  assessments  are 
hereby  made  applicable  to  the  enforcement  of  such  liens 
and  the  collection  of  such  assessments  and  penalties.  Said 
treasurer  shall  charge  himself  with  all  such  assessments 
placed  in  his  hands  for  collection,  and  shall  account  to  said 
auditor  for  all  penalties  collected  by  him  hereunder. 

"  Sec.  6.  The  phrase  '  trafficking  in  intoxicating  liquors,' 
as  used  in  this  act.  means  the  buying  or  procuring,  and 
selling  of  intdKicating  liquors  otherwise  than  upon  pre- 
scriptions issued  in  good  faith  by  reputable  physicians  in 
active  practice  or  tor  exclusively  known  mechanical, 
pharmaceutical  or  sacramental  purposes,  but  such  phrase 
does  not  include  the  manufacturing  of  intoxicating  liquors 
from  the  raw  material,  and  the  sale  thereof  by  the  manu- 
facturer of  the  same  in  quantities  of  one  gallon  or  more  at 
any  one  time. 

''  Sec.  7.  That  the  revenues  and  fines  resulting  under  the 

frovisions  of  this  act  shall  be  distributed  as  follows,  to  wit : 
n  every  county  three-fourths  of  the  money  paid  as  herein 
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provided  into  the  county  treasury,  on  account  of  any 
DUsinesB  aforesaid  carried  on  in  any  cit}'  or  village  therein, 
shall,  upon  the  warrant  of  the  county  auditor,  he  paid  into 
the  treasury  of  such  corporation,  one-half  to  the  credit  of 
the  police  fund,  and  one-half  to  the  credit  of  the  general 
revenue  fund  thereof;  provided,  in  corporations  having  nn 
police  fund,  the  entire  three-fourths  shall  be  passed  to  the 
credit  of  the  general  revenue  fund  thereof.  The  other 
fourth,  together  with  all  other  revenues  resulting  here- 
under in  said  counjby,  shall  be  passed  to  the  credit  of  the 
poor  fund  of  such  county. 

"  Sec.  8.  Within  ten  days  after  the  passage  of  this  act 
each  county  auditor  ih  this  state  is  hereoy  directed  to  pub- 
lish, by  one  insertion  in  some  newspaper  of  general  cir- 
culation in  his  county,  a  notice  informing  all  persons 
engaged  in  the  traffic  in  intoxicating  liquors  that  the  first 
assessments  imposed  by  this  act  wiU  be  due  and  payable 
on  or  before  the  twentieth  day  of  June,  A.  D.  1888.  The 
attorney  general  is  charged  with  the  duty  of  seeing  that 
the  requirements  of  this  section  are  observed,  and  may 
enforce  the  same  if  necessary  by  proceedings  in  man- 
damus. The  county  commissioners  of  the  respective  coun- 
ties may  allow  their  county  auditor  a  reasonable  compen- 
sation for  the  discharge  of  the  duties  imposed  upon  him 
by  this  act. 

^'  Sec.  9.  That  the  sale  of  intoxicating  liquors,  whether 
distilled,  malt,  or  vinous,  upon  the  first  day  of  the  week, 
commonly  called  Sunday,  except  by  a  regular  druggist,  on 
the  written  prescription  of  a  regular  practicing  physician 
for  medical  purposes  only,  is  hereby  declared  to  be  unlaw- 
ful, and  all  places  where  such  intoxicating  liquors  are  on 
other  days  sold  or  exposed  for  sale,  except  regular  drug 
stores,  shall  on  that  day  be  closed,  and  whoever  makes  any 
such  sale,  or  allows  any  such  place  to  be  open  or  remain 
opon  on  that  day  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars,  and  be  imprisoned  in  the  county  jau 
or  city  prison  not  exceeding  thirty  days.  In  regular 
hotels  and  eating  houses,  the  word  ^  place'  herein  need 
shall  be  held  to  mean  the  room  or  part  of  room  where 
such  liquors  are  usually  sold,  or  exposed  for  sale,  and  the 
keeping  of  such  room  or  part  of  rodm  securely  closed  shall 
be  helo,  as  to  such  hotels  and  eating  houses,  as  a  closing  of 
the  place  within  the  meaning  of  this  act;  provided,  that 
nothing  in  this  section  shall  prevent  the  council  of  any 
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municipal  corporation  in  the  state  from  regulating  and 
controlling  on  such  first  day  of  the  week  the  sale  of  beer 
and  native  wine  in  such  manner  as  may  by  ordinance  be 
provided.  That  the  '  act  to  amend  section  6944  of  the 
Kevised  Statutes  of  Ohio,  as  amended  April  8,  1881/ 
passed  April  15,  1882,  be  and  the  same  is  hereby  repealed. 
And  any  municipal  corporation  shall  have  full  power  to 
regulate,  restrain,  and  prohibit  ale,  beer,  and  porter  houses, 
and  places  of  habitual  resort  for  tippling  and  intemperance. 
But  if  any  municipal  corporation  shall  prohibit  ale,  beer, 
and  porter  houses  within  the  limits  of  such  corporation,  a 
ratable  proportion  of  the  tax  paid  by  the  proprietors 
thereof  for  the  unexpired  portion  of  the  year  shall  be 
returned  to  such  proprietors. 

*'  Sec.  10.  Whoever  sells  intoxicating  liquors  to  a  minor, 
except  on  the  written  order  of  his  parent,  guardian,  or 
family  physician,  or  to  a  person  intoxicated  or  in  the  habit 
of  getting  intoxicated,  shall  be  fined  not  more  than  one 
hundred  nor  less  than  twenty-five  dollars,  and  imprisoned 
not  more  than  thirty  or  less  than  five  days. 

''  Sec*  11.  Section  6941  of  the  Revised  Statutes  of  Ohio 
is  hereby  repealed. 

"  Sec.  12.  This  act  shall  take  effect  on  its  passage,  but 
no  assessments  shall  occur  previous  to  the  fourth  Monday 
of  April,  one  thousand  eight  hundred  and  eighty- 
three." 

"  Passed  April  17,  1883. ''     (80  Ohio  L.,  164.) 

On  April  27,  1883,  on  the  relation  of  the  attorney  gen- 
eral of  the  state,  an  alternative  writ  of  mandamus  was 
issued  to  A.  J.  Frame,  auditor  of  Athens  county,  com- 
manding him  to  publish  a  notice,  as  required  by  the  8th 
section  of  the  statute,  or  show  cause.  The  defendant 
answered,  in  substance,  that  the  statute  requiring  the  per- 
formance of  the  alleged  duty,  stated  in  the  writ,  is  uncon- 
stitutional and  void ;  wherefore  he  declines  to  perform  it. 
The  sufficiencj'  of  this  answer  is  the  main  subject  of  inquiry 
in  this  case. 

With  the  above  is  also  submitted  the  case  of  B^ner  v. 
JSaurfer  6^  ai.,  an  action  originally  commenced  in  the  court 
of  common  pleas  oi  Cuyahoga  county,  by  Benner  against 
the  auditor,  treasurer,  and  commissioners  of  said  county  to 
restrain  the  assessment  of  the  tax  authorized  by  this  sta- 
tutu^S  atu] 'Against  th<i  trustees  of  the  estate  of  Thomas 
Boltc;n,  h*v  -  of  the  p'*-  nititi,  to  enjoin   them  from   '  *kiTi>r 
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any  steps,  civil  or  crinxiTial,  against  the  plaintifi,  under  the 
statute. 

Benner  alleged  in  his  petition,  in  substance,  that  he  is 
engaged  in  the  business  of  trafficking  in  intoxicating  liquo*^, 
in  said  countj,  on  real  estate  held  by  him  under  a  lease 
executed  by  one  Thomas  Bolton,  in  his  life  time,  for  a  term 
of  fifty , years,  commencing  on  April  1, 1867.  That  by  cov- 
enants in  said  lease  he  is  bound  to  pay  an  annual  rent  and 
all  taxes  and  assessments  levied  upon  the  premises  during 
the  term,  and  that  a  failure  on  his  part  to  make  such  pay- 
ments is  a  cause  of  forfeiture  of  the  lease.  That  said  Bol- 
ton is  now  dead,  and  by  his  last  will  vested  the  fee  simple 
of  said  premises  in  said  trustees,  who  are  now  the  owners 
thereof,  and  who  refuse  to  consent  in  writing  to  the  con- 
tinuance of  said  business  on  the  premises,  and  threaten  to 
prosecute  him  criminally  if  he  continues  in  the  business  on 
the  leased  premises,  and  declare  the  lease  forfeited,  if  he 
neglects  to  pay  any  assessment  levied  under  the  statute. 
That  the  defendants,  the  auditor  and  treasurer  of  the 
county,  threaten  to  proceed,  under  the  4th  and  5th  sections 
of  the  statute,  to  levy  and  collect  the  taxes  or  assessments 
authorized  by  the  statute.  That  the  statute  is  unconstitu- 
tional and  void,  and  that  irreparable  injury  will  result  to 
him  unless  the  defendants  be  restrained,  &c. 

A  general  demurrer  was  filed  to  this  petition  which  was 
sustained  by  the  court  of  common  pleas,  and  the  petition 
dismissed.  To  reverse  this  judgment  this  petition  in  error 
was  filed  in  the  district  court,  which  has  been  reserved  for 
decision  in  this  court. 

Against  the  validity  of  this  statute,  it  is  alleged  that  it  is 
not  within  the  scope  of  legislative  power  granted  to  the 
general  assembly,  and  violates  inhibitions  imposed  by  the 
constitution  upon  the  power  of  the  general  assembly. 

D,  A.  Hollingsworthy  attorney  general,  Westy  Walker  ^ 
West  and  Little  i^  Shearer  for  the  relator: 

As  to  the  constitutionality  of  the  act  considered  as  a  rev- 
enue measure.  Baker  v.  City  of  Cincinnaiij  11  Ohio  St.  584; 
Lehman  v,  McBride^  15  Ohio  St.  573*;  Cincinnati  Ga^  Light 
Jj-  Cok-  Co.  V.  State,  18  Ohio  St.  237 ;  State  ex  rel.  Games  v. 
McCann,  21  Ohio  St.  198;  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521  ;  Board  of  Education  v.  McLandsborough,S6 
Ohio  St.  227 ;  1  Ohio  St.  77 ;  2  Ohio  St.  607 ;  29  Ohio  St. 
102  ;  5  Ohio  St.  250  ;  34  N.  Y.  668 1  16  How.  428 ;  7  Wall. 
77 ;  15  Wall.  319  ;  41  N.  Y.  140.     The  levying  of  an  assess- 
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ment  or  tax  upon  the  business  of  trafficking  in  intoxicating 
liquors  is  not  in  conflict  with  any  provision  of  art.  12.  See 
authorities  above  cited,  and  Hill  v.  Hiadon,  5  Ohio  St.  248; 
Heeves  v.  Treasurer  of  Wood  County,  8  Ohio  St.  383 ;  Thorhp- 
son  V.  Same,  11,  Ohio  St.  678;  Bank  oj  Toledo  v.  Bond,  1 
Ohio  St.  622;  Zanesville  v.  Richards,  5  Ohio  St.  589;  Ex- 
nhange  Bank  v  Hines,  3  Ohio  St.  1 ;  State  v.  The  Judges,  21 
Ohio  St.  678;  Cooley  on  Taxation,  890-6;  16  Cal.  119;  48 
Mo.  479 ;  Burroughs  on  Taxation,  67  ;  42  Ga.  596 ;  26  Mich 
325  ;  4  Texas  137";  28  Pa.  St.  249 ;  36  111.  306 ;  32  K  Y 
426;  14  Grat.  422;  ^;9  Pa.  St.  81;  Dillon  Mu.  Corp.  695 
4  N.  Y.  419  ;  4  Peters  .^63  ;  16  How.  428 ;  Bohlerv.  Schnei 
der.  49  fta.  l95.  See  ^^tate  v.  Hogden,  41  Vt.  139  ;  State  v. 
Volkman^  20  La.  585  ;  Mifftiniown  v.  Jacobs,  69  Pa.  St.  151 ; 
Goepp  V.  DeMehem,  28  Pa.  St.  249;  State  v.  Campbdl 
.^3  Pa.  St.  380;  LoidwiUe  v.  Hmvniy,  1  Bush,  381 
Covington  v.  Powell,  2  Mot.  (Ky.)  226;  State  v.  Stephens, 
4  Texas,  187;  State  v.  BocL  ,^  Texas,  369;  Kitson  v.  Ann 
Arbor,  26  Mich.  ;i25 ;  Stale  v.  Welton,  55  Mo.  288;  Block 
v.Jacksoncdle,  36  111.  306;  Stronh  v.  Gordon,  27  Ark.  625; 
Wilcoz  yf.  Middlesex,  103  MasB.  544;  Benjiett  v.  Keith.  44 
Penn.  291;  Cooley  on  Taxation,  !(I4;  ililliard's  Laws  of 
Taxation,  161 ;  Saiannak  v.  Charlton,  36  Geo.  460  ;  Sacra- 
mento  \\  t}rocker,  16  Cal.  11!);  CotfMon  v.  Hairis,  43  Miss. 
"-28 ;  Burvh  v.  Saoojmah,  t2  (-}eo.  oJlft. 

As  U)  license,  see  SOUe  v.  Hipp,  5>8  Ohio  St.  199,  and  cases 
•  bene  cited. 

As  to  the  lein  of  the  tax,  see  Cooley  on  Taxation,  305 ; 
Slack  V.  Bay,  1  Cin.  Law  Jour.  No.  37;  Helpbumv.  Gris- 
<oold,  6  W  Jl.  603 :  fSh  Pa.  St.  20 i  ,  23  Miss.  459  ;  9  Cut,h. 
•)2;  4  Peters,  514;  lo  Wiilliice,  70;  Scoville  v.  Cleveland,  1 
Ohio  St.  127;  Gow^rs  v.  Pomeroy,  21  Ohio  St.  184;  Sibila  v. 
nahmy,  34  Ohio  St.  399.  See  also  16  Wall.  314  ;  2  N.  Y. 
M3  ;  18  La.  725  ;  41  Ind.  110  ;  o  Mich.  251 ;  *>  Pick.  323 ; 
18  Ark.  423.  The  general  apsetnbiy  has  power  to  provide 
against  the  evils  resulting  from  the  traffic  in  intoxicating 
liquors.  Miller  v.  State,  3  Ohio  St.  486 ;  Cooley  on  Taxation, 
11,  396,  414  ;  70  III.  194 ;  5  Sawyer,  505  ;  16  Wall.  62  ;  84 
N.  Y.  666;   16  Pick.  514. 

Hoadly,  Johnson  ^  Colston,  Paxton  ^  Warrington^  StaUo  ^ 
Kittredge  and  6r.  H.  Bargar  for  respondent : 

1.     The  act  in  question    is   unconstitutional,  because  it 

Provides   a  license  for  the   traffic  in  intoxicating  liquors, 
chedule  18  of  the  Constitution ;  Statev.  Hipp^  38  Ohio  St. 
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199 ;  CourUy  of  San  Mateo  v.  Railroad  Co.,  13  Fed.  Rep.  722; 
Youngblood  v.  Sexton,  32  Mich.  406  ;  Cooley  on  Taxation, 
406-7 ;  FeapU  v.  Thurber,  13  111.  554  ;  Walker  v.  Springfield, 
94  111.  864 ;  Walker  v.  Neio  Orleans,  31  La.  Ann.  828 ;  OHon 
V.  Brown,  35  Miss.  426 ;  Roby  v.  West,  4  N.  H.  285 ;  Bracket 
V.  Hoyt,  9  Fost.  264;  DiUon  v.  AUen,  46  Iowa,  299  ;  Durgin 
V.  Dyer,  68  Maine,  143-4;  Gregory  v.  Wiko/i,  7  N.  J.  Law, 
815  ;  Wald'e  Pollock's  Contracts,  260-262  ;  Alexander  v. 
O'Donnell,  12  Kansas,  611  ;  Dolson  v.  jHbj>€,  7  Kansas,  161; 
Bancroft  v.  Dumas,  21  Vt.  457 ;  ^fAina  v.  Parkhurst,  17  Vt 
105. 
f  2.  The  tax  in  question  is  not  a  provision  against  evils 
•resulting  from  the  traffic  in  intoxicating  liquors.  To  re- 
^, strain  does  not  include  the  power  to  tux.  Mays  v.  Cincin- 
jiati,  1  Ohio  St.  272;  Mayor  of  Columbia  v.  Beasely,  1  Hum- 
phreys, 240  ;  Freeholders  of  Essex  v.  Barber,  2  Haistead,  67  ; 
State  of  Louisiana  v.  Chase,  33  La.  Ann.  267  ;  May  v.  Rail- 
road Co,,  82  N.  Y.  261. 

3.  The  act  is  unconstitutional  because  it  attempts  to  pro- 
vide general  revenue  otherwise  than  by  a  tax  upon  property. 
Const.  §  2,  art.  12 ;  Exchange  Bank  v.  Hines,  3  Ohio  St.  10 ; 
ZanesvUle  v.  Richards.  5  Id.  589 ;  HiU  v.  Higdon,  Id.  243  ; 
Reeves  v.  Treasurer  of  Wood  County,  8  Id.  336  ;  Baker  v. 
Cincinnati,  11  Ohio  St.  543 ;  18  Ohio  St.  237 ;  38  Ohio  St.  225. 

4.  The  act  is  unconstitutional  because  the  tax  provided 
by  it  is  levied  upon  property,  but  not  according:  to  its  true 
value  in  money.  Sect.  2,  art.  12,  Const.;  28  Ohio  St.  552  ; 
12  Wheat.  444  ;  91  U.  S.  275 ;  28  Qa.  597  ;.  41  Ga.  21 ; 
Burroughs  on  Taxation,  69,  70. 

5.  Tne  act  is  a  law  of  a  general  nature,  but  is  not  of 
uniform  operation  throughout  the  state,  and  is  therefore 
unconstitutional.  Const.  §  26,  art.  2 ;  Keltey  v.  State,  6 
Ohio  St.  269 ;  State  v.  Powers,  38  Ohio  St.  54 ;  34  Ohio  St. 
228 ;  17  Cal.  554 ;  24  Cal. 544. 

6.  It  impairs  the  obligations  of  contracts,  and  is  there- 
fore unconstitutional.  Sect.  28,  art.  2  ;  sec.  19.  art.  1  State 
Const.;  Sect.  10,  art.  1,  and  sect.  1,  art.  14  of  U.  S.  Const.; 
Bank  v.  Sharp,  6  How.  U.  S.  327;  2  How.  U.  S.  608;  16 
Wall.  314;  4  Wall.  535 ;  96  U.  S.  595. 

McIlvaine,  J.  The  cases  before  us  involve  grave  and 
important  questions  of  constitutional  law — of  legislative 
oower  as  conferred  upon  the  general  assembly  of  the  state, 
oy  the  coastiiution.  Was  this  enactment  within  the  scope 
v'^that  power? 


Ohio  Law  Journal.  5^5 

The  exact  scope  of  that  power  is  the  diflference  between 
powers  granted,  both  generally  and  specifically,  by  the 
constitution,  and  the  limitations  thereon,  found  in  other 
provisions  of  the  constitution,  in  the  constitution  of  the 
tlnited  States  and  in  the  laws  of  Congress  passed  in  pur- 
suance thereof. 

The  general  grant  is  found  in  section  1,  article  2,  of 
the  constitution.  It  reads  thus:  "The  legislative  power  of 
of  this  state  shall  be  vested  in  a  general  assembly,  which 
shall  consist  of  a  Senate  and  House  of  Representativ<*s." 

When  considered  indepen<lently  of  other  parts  of  the 
constitution,  there  can  be  no  doubt  as  to  the  meaning  of 
this  section.  It  is  a  fundamental  principle  in  our  system, 
of  state  government,  that  the  people,  who,  in  an  organized, 
representative  body,  framed  the  constitution,  and  as  indi- 
vidual citizens  ratified  and  ailopted  it,  are  the  source  of 
all  political  power,  and  in  fact,  constitute  the  state.  This 
section,  therefore,  is  a  declaration  that  all  the  power,  legis- 
lative in  character,  of  the  people  within  the  limits  of  the 
territory  of  Ohio  and  organized  into  a  government  under 
this  constitution,  is  vested  in  the  general  assembly. 

That  the  passage  of  this  enactment  by  the  general  as- 
sembly was  the  exercise  of  a  power  legislative  in  character, 
is  an  indisputable  proposition,  and  if  section  1,  article  2, 
were  the  only  provision  of  the  constitution  to  be  consid- 
ered, the  validity  of  the  statute  would  never  be  questioned. 
And  further,  without  stopping  to  inquire  into  the  inherent 
nature  of  legislative  power,  it  is  certainly  sate  to  say,  that 
in  the  absence  of  conventional  limitations,  the  power  would 
be  ample  for  the  making  of  laws  absolutely  prohibiting  all 
traffic  in  intoxicating  liquors.  To  maintain  this  doctrine 
it  is  not  necessary  to  hold  that  the  right  to  traffic  gener- 
ally, in  all  subjects  of  trade,  is  subject  to  legislative  con- 
trol. It  is  enough  to  hold  that  a  traffic  which  tends  to 
evil,  and  that  continually,  is  under  the  absolute  control  of 
the  general  assembly.  Surely  it  was  within  the  power  of 
the  people  who  made  the  constitution,  and  who  gave  to  the 
general  assembly  all  the  power  over  the  traffic  which  they 
possessed,  unless  we  can  find  in  some  other  part  of  the  con- 
stitution a  limitation  upon  the  terms  of  this  grant  of  nower. 

There  is  such  a  limitation,  however,  in  tuelSth  section 
of  the  Bcheouie  (adopted  as  a  part  of  the  constitution  bv  a 
separate  voto  of  the  people^ j  to  wit:  ''ISo  license  to  ti.io^iv'^ 
in  int02.ioa,l'.Ljr  liquors  shall  hereaftti   ue  ^r  auto  I  i'i  uu  i. 
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state;  bat  the  general  assembly  may,  by  law,  provide 
against  evils  resulting  therefrom."  The  first  clause  is 
an  express  and  positive  restriction  upon  the  power  of  legis- 
lation ;  and  by  the  last  clause,  the  power  is  restricted  by 
implication  to  making  provisions  against  evils  resulting 
from  the  traffic. 

It  has  been  claimed,  because  this  last  Clause  is,  in  form, 
a  grant  of  power,  that  it  confers  the  only  power  possessed 
by  the  general  assembly  over  the  subject  of  intoxicating 
liquors,  on  the  theory,  that  where  specific  power  over  a 
particular  subjectis  given,  it  will  be  presumed  to  be  exclu- 
sive, and  withdraw  the  subject  from  a  more  general  grant 
of  power.  We  are  inclined,  however,  to  think  that  this 
clause  was  inserted  for  the  purpose,  in  addition  to  that 
above  named,  to  repel  an  inference,  (from  the  facts  that  no 
restraint  was  imposed  upon  the  traffic  by  the  constitution, 
and  legislative  restraint  by  the  license  was  inhibited),  that 
the  intention  was  to  withdraw  the  traffic  from  legislative 
control,  as  license  laws,  before  the  adoption  of  the  consti- 
tution, were  the  only  means  used  for  the  restraint  or  reg- 
ulation of  the  traffic. 

It  would  make  no  difference  in  the  solution  of  the  ques- 
tion now  under  consideration  whether  the  authority  of  the 
ireneral  assembly  to  pass  this  statute  be  traced  to  the  gen- 
eral grant  of  lej^islative  power,  or  to  section  18th  of  the 
schedule.  In  either  ease,  ifitbenot  a  license  law,  or  in  eon- 
trovention  of  some  other  provision  of  the  conctitution,  the 
x^alidity  of  the  statute  must  be  maintained. 

It  has  been  said  that  the  power  of  the  general  assembly 
over  the  traffic  in  intoxicating  liquors  is  to  regulate  and  not 
*^o  prohibit.  Miller^  Gibson  v.  The  State,  3 "Ohio  8t.  475. 
With  this  construction  of  the  constitution  we  agree.  •*  The 
general  assembly  may,  by  law,  provide  against  evils  result- 
ing therefrom."  It  seems  to  us  to  be  fairly  implied  from 
these  terms  that,  in  the  judgment  of  the  framers  of  the 
constitution,  the  traffic  in  intoxicating  liquors  might  be 
carried  on  without  resulting  in  evil,  and  to  that  extent  it 
should  not  be  prohibited.  Such  traflic  would  undoubtedly 
embrace  sales  for  mechanical,  medicinal,  and  sacramental 
purposes ;  and  upon  such  traffic  this  statute  has  imposed 
no  burden  whatever.  •  Section  6  of  the  act. 

On  the  other  hand,  it  is  expressly  recognized  in  this 
clause  of  the  constitution,  that  evils  do  or  may  result  from 
the  traffic  in  intoxicating  liquors ;  and  the  general  assembly 
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may,  by  law,  provide  against  them.  The  language  of  the 
eignteenth  section  does  not  limit  the  power  to  the  making 
of  provisions  for  the  purpose  of  mitigating  such  evils,  or 
diminishing  them.  The  power  is  equal  to  the  providing  of 
means  to  prevent  evils  resulting.  To  so  regulate  the  traffic 
that  no  evil  will  result  therefrom.  The  provlbions,  which 
may  be  made  "  by  law,"  are  not  prescribed.  True,  they 
must  be  directed  against  evils  resulting  fron^  the  traffic, 
and  they  may  not  be  such  as  are  inhibited  by  any  provision 
of  the  constitution.  Subject,  however,  to  these  limitations, 
the  whole  scope  of  legislative  power  is  given  to  the  general 
assembly  to  be  exercised  at  its  discretion.  Hence  its  judg 
ment  in  the  selection  of  means,  within  such  scope  of 
authority,  is  not  subject  to  be  reviewed  by  this  court. 

Undoubtedly  the  evils  contemplated  by  the  constitution, 
as  resulting  from  the  traffic  in  intoxicating  liquors,  are 
those  which  result  from  the  sale  and  use  of  such  liquors  as 
a  beverage:  and  such  were  the  eviU  against  which  this 
statute  was  intended,  in  some  degree,  to  provide. 

If,  in  the  judgment  of  the  general  assembly,  it  be  neces- 
sary, in  order  to  prevent  evils  resulting  from  the  traffic, 
that  the  sale  and  use  of  intoxicating  liquors  as  a  beverage, 
be  absolutely  prohibited,  we  <?an  see  no  constitutional 
ground  upon  which  such  exercise  of  ith  jiidgroeiit  and  dis- 
cretion can  be  reviewed.  The  views  entertained  by  the 
majority  of  the  court,  as  above  expressed,  are  strongly 
supported  by  the  decision  of  this  court  in  Burckholter  v. 
McUonneUsvUle,  20  Ohio  St.  308,  sustaining  an  ordinance 

{)rohibiting  ale,  beer,  and  porter  houses  within  the  corporate 
imits  of  the  village  of  McConnellsville.  The  ordinance 
was  passed  by  the  village  council  under  authority  granted 
by  the  general  assembly.  It  appears  to  me  to  be  very  plain, 
that  power  in  the  general  assembly  to  authorize  munici- 

f>alitie8  to  prohibit  ale,  beer,  and  porter  houses  within  their 
imits,  involves  the  power  to  prohibit  the  sale  of  ale,  beer, 
and  porter  as  a  beverage.  True,  the  statute  under  consid- 
eration was  not  intended  to  operate  as  a  prohibition  of  the 
sale  or  use  of  such  liquors  for  drinking  purposes  ;  but  only 
as  a  restraint  upon  the  traffic,  whereby  the  evils  resulting 
therefrom  might  in  some  degree  be  diminished.  The  point 
intended  to  be  made  is,  if  the  power  to  forbid  the  sale  and 
use  of  such  liquors  as  a  beverage  exists,  the  power  to  pass 
this  statute  cannot  be  doubted. 

It  is  claimed,  however,  that  the  burdens  imposed  by  this 
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statute  upon  the  basiness  of  trafficking  in  intoxicating 
lic^uors  cannot,  in  any  degree,  operate  as  a  provision  against 
evils  resulting  from  the  traffic.  Several  answers  may  be 
made  to  this  claim.  1.  It  is  contrary  to  the  declared 
opinion  and  judgment  of  the  general  assembly,  to  whom 
alone  the  constitution  has  given  the  right  to  select  the 
means  to  be  provided.  2.  The  statute  cannot  be  held 
invalid  on  such  ground,  unless  the  declared  judgment  and 
purpose  of  the  general  assembly  be  plainly  ana  palpably 
fallacious  and  illusory.  8.  We  think  the  direct  tendency  of 
these  burdens  is  to  reduce  the  numberof  places  where  such 
traffic  is  conducted,  and  the  number  of  persons  engaged  in 
it,  and  per  consequence,  the  quantity  of  liquors  drunk. 
Hence  it  is  impossible  to  say  that  the  amount  of  evil  will 
not  be  diminished. 

Does  the  statute  contravene  the  first  clause  of  the  18lh 
section  of  the  schedule,  '*  No  license  to  traffic  in  intoxicat- 
ing liquors  shall  hereafter  be  granted  in  this  state  ?" 

This  question  arises  on  the  last  clause  of  section  two  of 
the. statute.     The  whole  section  reads  thus  : 

**  Sec.  2.  That  said  assessments,  together  with  any  in- 
crease thereof,  as  penalty  thereon,  shall  attach  and  operate 
as  a  lien  upon  the  real  property  on  and  in  which  such  busi- 
ness is  conducted,  as  of  the  fourth  Monday  of  April,  each 
year,  and  shall  be  paid  on  or  before  June  20,  following : 
rrovided,  where  any  such  business  shall  be  commenced  in 
any  year  after  said  Monday,  said  assessment  shall  be  pro- 
portionate in  amount  to  the  remainder  of  the  assessment 
year,  except  that  it  shall  in  no  case  b*e  less  than  $25,  and 
the  same  shall  attach  and  operate  as  a  lien,  as  aforesaid,  at 
the  date  of,  and  be  paid  within  ten  days  after  such  com- 
mencement ;  and  that  whoever  shall  engage  or  continue  in 
the  business  aforesaid  of  selling  intoxicating  liquors  in  or 
upon  land  or  premises,  not  owned  by  him,  and  without  the 
written  consent  of  the  owner  thereof,  shall  be  held  guilty 
of  a  misdemeanor,  and  liable  to  be  indicted  and  punished 
by  a  fine  not  exceeding  $100,  nor  less  than  $25,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  ten  days,  or 
both,  at  the  discretion  of  the  court ;  and  each  day's  contin- 
uance upon  such  premises  shall  be  an  additional  offense." 

It  is  very  clear  to  a  majority  of  the  court  that  the  last 
lause  of  thij4  Be'^M'*M  i^  -o  diHcouuected  from  the  balance 
^  the  statute,  that  if  atrir^kon  out,  that  which  would  re- 
.uir?  is  colnDle^^^  "»  '>•'       v    aid  be  cap-.^Ie  of  bein^r 
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enforced  in  accordance  with  the  legislative  intent.  The 
whole  statute  does  not,  on  its  face,  afiord  any  reason  to  pre- 
sume that  the  balance  of  the  statute  would  not  have  been 
passed  if  this  clause  had  been  omitted.  Hence,  both  upon 
reason  and  authority,  the  balance  of  the  statute  must  be 
held,  as  far  as  this  question  is  concerned,  to  be  valid,  though 
this  clause  be  in  contravention  of  the  ^^  no  license  "  clause 
of  the  Constitution.  See  Cooley's  Constitutional  Limita- 
tions (5th  ed.)  pages  211  to  216,*^  inclusive  and  authorities 
therein  cited. 

Upon  this  view,  further  consideration  of  this  question 
might  be,  with  propriety,  omitted  from  this  opinion,  as  the 
eases  before  us  do  not  depend  upon  the  validity  or  invalidity 
of  the  second  section  oi  the  statute. 

But  inasmuch  as  the  validity  of  this  clause  of  the  statute 
has  been  fully  and  ably  discussed  by  counsel,  and  a  large 
number  of  theeitizensof  the  state  are  personally  interested 
in  the  question,  I  have  concluded  to  state  the  views  enter- 
tained by  a  majority  of  the  court,  after  full   consideration. 

Counsel,  who  have  argued  against  the  validity  of  the 
statute,  have  relied  with  much  confidence  upon  the  recent 
decision  of  this  court  in  the  case  of  The  State  v.  Hipp,  88 
Ohio  St.  199,  in  which  a  statute  in  many  respects  similar  to 
the  one  now  before  us,  was  held  to  be  unconstitutional  and 
void. 

While  there  is  no  disposition  on  the  part  of  the  court  to 
overrule  the  decision  in  that  case,  or  to  depart  from  the 
definition  of  a  license  as  therein  laid  down,  we  find  that 
there  are  fundamental  difierences  between  the  two  statutes 
in  relation  to  provisions  upon  which  this  question  depends. 

Of  the  statute  under  consideration  in  Hipp's  case,  com- 
monly called  the  Pond  law,  it  was  very  clearly  and  correctly 
stated  by  Okey,  C.  J.,  in  delivering  tne  opinion  of  the 
court,  that  with  the  exception  of  physicians,  vendors  of 
pure  alcohol  for  mechanical  purposes,  and  druggists,  "  the 
act  is  as  to  all  persons  then  engaged  or  thereafter  engaging 
in  the  trafiic  in  liquors,  who  fail  to  comply  with  its  terms, 
a  stringent  prohibitory  liquor  law."  The  terms  required 
were  the  payment  of  certain  sums  of  money  and  the  exe- 
cution of  certain  bonds.  And  again,  on  page  288  of  the 
report,  the  Chief  Justice  said  :  **In  substancej  it  (the  stat- 
ute) is  as  to  all  dealers,  who  fail  to  comply  with  its  provis- 
ions, a  stringent  prohibitory  liquor  law,  and  a«  to  all  dealers 
who  do  so  comply,  it  grants  the  privilege,  m  the  future,  to 
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deal  Id  sach  liquors  to  the  extent  not  prohibited'  by  pre- 
viously existing  laws.  In  legal  efiect,.it  is  an  act  granting 
to  those  who  comply  with  its  provisions,  licenses  to  traffic 
in  intoxicating  liquors,  to  the  exclusion  of  all  other  dealers, 
and  hence  it  is  in  conflict  with  the  constitutional  provision 
under  consideration."  Such  was  a  brief,  but  clear  state- 
ment of  the  grounds  upon  which  the  decision  was  based. 

A  HceDde  is  essentially  the  granting  of  a  special  privi- 
lege to  one  or  more  persons,  not  enjoyed  by  citizens  gen- 
erally, or,  at  least,  not  enjoyed  by  a  class  of  citizens  to 
which  the  liceuoe  belongs.  A  common  right  is  not  the 
creature  of  a  license  law.  The  removal  of  individual  dis- 
abilities, as  to  all  persons,  is  not  the  granting  of  a  license. 
The  rieht  to  traffic  ip  intoxicating  liquors  for  the  purpose 
of  drinking,  before  the  passage  of  the  Scott  law,  was  the 
common  right  of  each  and  every  citizen  of  the  state.  It 
so  remained  after  its  passage.  No  citizen  or  class  of  citi- 
zens is  required,  b^  this  statute,  to  perform  any  condition 
before  the  right  to  eo  traffic  shall  vest  in  him.  The  right 
was  not  taken  away  froiXi  him.  How«  then,  can  it  be  said 
that  the  right  to  no  traffic  it  a  special  privilege  to  any  one 
under  thie  statute? 

It  IS  arg'jed  that  the  statute  deprives  a  class  of  persons, 
to  wit,  all  those  who  do  not  own  real  estate,  of  the  right  to 
continue  or  en^at^e  in  the  traffic,  and  the  right  is  granted 
back  to  those  of  the  class  only  who  obtain  the  written  con- 
sent of  tlv  ownei  of  real  estate  to  conduct  the  traffic  on 
biB  premises.  These  are  not  fair  statements  of  either  the 
teroic  (A  '.lie  legal  eftect  of  the  statute.  The  personal 
right  to  tu^-age  lu  tiie  traffic  is  not  taken  away  from  any 
person.  True,  it  ib  made  a  misdemeanor  for  any  one,  for 
every  person  in  tne  state,  whether  he  be  the  owner  of 
real  estate  or  not,  to  engage  in  such  traffic  on  the  real 
property  of  another  without  the  written  consent  of  the 
latter. 

This  provision,  however,  does  not  apply  (as  will  here- 
after be  bbown)  to  lessees  in  possession  under  a  lease  exe- 
cuted befx^oe  the  passage  of  the  act.  The  offense  here 
created  Cb^n  be  committed  only  by  trespassers  and  tenants 
holding  under  ictaees  executed  subsequent  to  the  passage 
of  the  law  A  mere  restriction  upon  the  exercise  of  an 
admitted  right  and  we  think  a  very  reasonable  restriction 
when  cfiueiderpd  iv  'connection  with  the  first'clause  of  this 
section,  which  makef<  the  real  estate  upon  which  the  traffic 
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is  conducted  subject  to  the  payment  of  the  assessments  im- 
posed by  the  statute.  To  my  mind^  it  is  a  palpable  mis- 
nomer to  call  such  a  statute  a  prohibitory  liquor  law  ;  and 
unless  it  be  such,  no  license  or  special  privilege  can  be  ob- 
tained under  it,  as  was  shown  in  Hipp's  case,  supra. 

We  think  this  statute  is  no  more  a  license  law  than  was 
section  two  of  the  Liquor  Law  of  1854,  which  provided, 
"That  it  shall  be  unlawful  for  any  person  or  persons,  by 
agent  or  otherwise,  to  sell  intoxicating  liquors  to  minors, 
unless  upon  the  written  order  of  their  parents,  guardians, 
or  family  physician."  Surely,  it  cannot  be  contended  that 
that  section  granted  a  license  to  traffic  in  intoxicating 
liquors  with  minors. 

Is  the  burden  assessed  by  the  first  section  of  the  statute 
in  conflict  with  the  second  section  of  the  twelfth  article  of 
the  constitution  ?  This  provision  of  the  constitution  reads 
as  follows:  "Laws  shall  be  passed  taxing,  by  a  unitorm 
rule,  all  moneys,  credits,  investments  in  bonds,  stocks,  joint 
stock  companies  or  otherwise ;  and  all  real  and  personal 
propiOrty  according  to  its  true  value  in  money." 

We  are  not  disposed  to  question  the  correctness  of  the 
repeated  decisions  of  this  court,  that  the  above  section  Ox 
the  constitution  furnishes  the  governing  principle  lor  all 
laws  levying  taxes  iof  general  revenue,  whether  for  state, 
county,  township  or  municipal  purposes.  It  bv  no  means 
follows,  however,  that  no  moneys  can  constitutionally 
come  into  the  public  revenues  except  such  as  are  raised 
by  such  taxation.  And  it  is  equally  well  settled  that  bur- 
dens, in  the  form  of  license  taxes,  mav  be  imposed  upon 
certain  classes  of  business  which  in  their  nature  are  injuri- 
ous to  the  public  welfare,  and  moneys  thqs  raised  are  prop- 
erly placed  in  the  public  revenues,  although  it  would  be  in 
violation  of  section  two,  article  twelve,  to  impose  such 
burdens  merely  for  the  purpose  of  raising  public  revenue. 
(The  authorities  on  these  points  are  collected  in  State  v. 
fiip/),  supra,  page  225.) 

In  our  opinion  it  is  not  of  the  slightest  materiality,  under 
this  section  of  the  constitution  whether  burdens  imposed 
on  business  which  in  its  nature  is  injurious  to  the  public 
welfare,  be  imposed  in  the  form  ot  a  license  fee,  or  in  some 
other  form.  If  they  be  not  imposed  for  the  mere  purpose 
of  raising  general  revenue,  §  2,  art.  12  is  not  violated.  It 
has  not  been  claimed  that  the  assessment  imposed  by  ec- 
tion  1  of  the  statute^  independent  of  other  provisionp  of  the 
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statute  could  be  regarded  as  a  license  fee.  It  cannot  be 
affirmed  that  such  impositions  were  for  the  mere  purpose 
of  raising  general  revenue.  The  declared  object  of  the 
general  assembly,  as  stated  in  the  title  of  the  statute,  was 
**  further  to  provide  against  evils  resulting"  from  the  traffic 
in  intoxicating  liquors.  The  burden  is  imposed  upon  a 
business  injurious  to  the  public  welfare.  The  raising  of 
revenue  is  a  mere  incident  to  the -main  purpose  of  the  stat- 
ute. There  is  no  conflict  between  the  statute  and  section 
2,  of  article  12  of  the  constitution.  Van  Sam  v.  PeopUj 
46  Mich,  183;   Youngblood  v.  Sextan,  82  Mich.  406. 

It  is  also  contended  that  section  2  of  the  statute  which 
makes  the  assessments  imposed  by  section  1  on  the  busi- 
ness of  trafficking  in  intoxicating  liquors,  a  lien  on  the  real 
property  on  and  m  which  the  business  is  conducted,  is  in 
conflict  with  section  23  of  article  2,  and  section  19  article  1 
of  the  constitution.  The  first  named  section  inhibits  the 
passage  of  laws  impairing  the  obligation  of  contracts,  and 
the  latter  provides  "  Private  property  shall  ever  be  held 
inviolate,  but  subservant  to  the  public  welfare." 

The  contention  is  that  the  obligation  of  contracts  of 
lease  entered  into  before  the  statute  was  passed  and  still 
subsisting  is  impaired  by  this  section.  We  are  not  able  to 
see  wherein  the  obligation  of  such  contracts  is  at  all  af- 
fected. The  parties  are  still  bound  by  all  their  covenants 
and  agreements  the  same  as  if  the  statute  had  not  been 
passed,  and  all  remedies  are  preserved  intact.  The  rental 
values  as  well  as  the  prqfits  of  the  use  of  the  property  may, 
indeed,  depreciate  under  the  operation  of  this  statute,  but 
such  result  furnishes  no  ground  for  declaring  the  act  un- 
constitutional under  section  23,  article  2. 

We  think,  however,  that  to  subject  the  freehold  to  the 
payment  of  these  assessments  when  made  against  a  tenant 
for  carrying  on  the  business  upon  premises  leased  prior  to 
the  passage  of  the  statute,  would  be  an  unwarrantable  in- 
terference with  private  property — ^in  other  words,  in  effect, 
it  is  subjecting  one  plan's  property  to  the  payment  of  an- 
other's debts.  If  this  infirmity,  however,  can  be  taken  out 
of  the  statute  by  applying  it  only  to  cases  arising  under 
leases  executed  after  the  passage  of  the  statute,  it  is  oar 
dutv  to  so  construe  it.  Every  presumption  must  be  taken 
in  ntvor  of  the  validity  of  statutes.  It  will  be  presumed 
that  the  legislative  intent  was  to  apply  the  statute  to  sab- 
sequent  leases  only,  if  necessary  to  preserve  it  from  consti- 
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tutional  objectioD.  It  will  never  be  presumed  that  the 
legislature  intended  to  pass  an  unconstitutional  law. 

According  to  the  terms  of  the  statute,  land  upon  which 
a  trespasser  may  enter  and  carry  on  the  traffic  without  the 
knowledge  of  the  owner,  is  made  subject  to  the  lien.  Surely 
such  was  not  the  intent  of  the  general  assembly.  And  upon 
the  same  theory,  we  do  not  believe  that  the  intention  was 
to  subject  th^  freehold  of  a  lessor  for  assessments  against 
the  business  of  the  lessee,  over  which  the  lessor  had  no 
control  during  the  term,  granted  under  a  pre-existing 
lease. 

And  further,  the  penal  provision,  in  the  same  section  of 
the  act,  which,  evidently,  was  inserted  mainly  for  the  pro- 
tection of  the  lessor  whose  real  estate  was  made  subject  to 
the  lien  of  the  assessment,  certainly  was  not  intended  to  be 
enforceily  in  canes  where  the  lien  did  not  attach  under  the 
statute,  to-wit,  in  cases  of  pre-existing  leases.  In  such 
cases,  not  only  had  the  property  passed  from  the  control  of 
the  owner,  by  virtue  ot  the  prior  lease,  during  the  term, 
but,  during  the  term,  the  absolute  right  of  dominion  had 
vested  in  the  lessee;  and  we  do  not  think,that  as  between  such 
parties,  it  was  intended  that  the  statute  should  interfere  to 
any  extent.  Of  course,  as  to  subsequent  leases,  as  well  as  to 
cases  of  trespass,  these  considerations  do  not  apply.  As  to 
them  no  property  rights  are  violated  by  the  statute. 

It  is  also  objected  that  the  statute,  being  one  of  a  gen- 
eral nature  does  not  have  a  uniform  operation  throughout 
the  state,  in  violation  of  section  2G,  article  2  of  the  consti- 
stution. 

This  objection  cannot  be  maintained.  The  statute  in- 
deed is  one  of  a  general  nature,  but  it  has  a  uniform 
operation  throughout  the  state. 

There  are  some  other  objections  made  to  the  validity  of 
the  statute,  but  we  find  none  for  which  the  statute  should 
be  adjudged  unconstitutional. 

In  State  v.  jFramc,  judgment  for  relator. 
In  Benner  v.  5aarfer,  judgment  affirmed. 

W.  W.  Johnson,  C.  J.,  who  was  absent  during  the  oral 
argument,  on  account  of  sickness  in  his  family,  desires  it  to 
be  noted  that  he  was  furnished  with  copies  of  the  records 
and  arguments  as  they  were  filed,  and  thdt  after  a  full  and 
careful  consideration  of  the  points  involved,  concurs  in  the 
^lecision. 
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Okbt,  J.  I  am  unable  to  concur  in  the  judgments  ren- 
dered in  these  cases.  In  my  opinion  judgment  should  be 
rendered  in  State  v.  Frame  in  favor  of  the  defendant,  and 
in  Bennery.  Bauder  the  judgment  should  be  reversed  and 
the  relief  demanded  in  the  petition  granted.  The  infir- 
mity which,  in  State  v.  JERpp,  88  Ohio  St.  199,  we  held  to 
be  fatal  to  the  act  of  1882,  was  transmitted  to  the  act  of 
1883.  Parent  ond  child  are  alike  affected.  Believing  the 
act  of  1 883  to  be  unconstitutional,  respect  for  the  general 
assemblv  which  enacted  it,  and  for  the  majority  of  this 
court  wnicb  has  maintained  its  validity  in  an  able  opinion, 
demands  that  I  should  state  my  own  views  upon  the  sub- 
ject. 

In  the  majority  opinion  it  is  asserted  that,  under  the 
constitution  as  it  is,  the  general  assembly  has  the  power  to 
pass  a  prohibitory  liquor  law.  Considerable  apace  is  occu- 
pied upon  the  subject,  and  reliance  is  placed  on  Burckhol- 
tefs  case.y  which  sustained  legislation  directed  against  tip- 
pling houses,  but  has  always  been  supposed  to  be  in  har- 
mony with  Miller  v.  Stqte^  8  Ohio  St.  475,  and  what  was 
said  by  Thurman,  C.  J.,  on  page  485  et  seq.  No  question 
as  to  the  power  t<^-pass  prohibitorj'  laws  was  presented  in 
either  of  the  cases  now  before  us,  nor  in  any  other  case 
which  has  been  before  this  court,  and  therefore  I  have  not 
considered  any  such  question.  The  act  of  1888  is  not  a 
prohibitory  liquor  law.  No  statute  ever  passed  in  the 
State  was  so  unlike  such  a  law.  Why,  therefore,  consider 
the  constitutionality  of  a  prohibitory  law  ?  An  opinion 
that  such  a  statute  would  be  constitutional  is  a  mere  obiter 
dictum.  It  goes  forth  without  authority,  settles  nothing, 
and  nobody  is  bound  by  it.  If  the  legislature  passes  a  pro- 
hibitory liquor  law,  and  its  constitutionality  is  assailed  in 
this  court,  1  will  then  be  willing  to  consider  its  validity.  In 
the  cases  now  before  us  I  will  confine  myself  to  an  exami- 
nation of  the  question  whether  the  act  of  1888  is.  a  license 
law. 

The  act  of  1831  (8  Curwen,  2424),  was  in  force  when  the 
convention  which  framed  the  constitution  finished  iU 
labors.  That  act  was  called  and  known  as  a  license  law, 
but  no  authority  to  buy  or  sell  liquors  was  granted  by  it  or 
under  its  authority.  Indeed,  no  such  authority  has  ever 
been  necessary.  The  common-law  right  possessed  by  every 
person  to  buy  and  sell  liquors  of  every  sort  at  pleasure,  is 
not  interfenMl  with  in  any  respect  by  our  constitution,  fed- 
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eral  or  state.  Restraints  upon  the  traffic  can  only  be 
imposed  by  constitutional  provision  or  under  legislative 
authority,  and  legislative  authority  may  be  general  or 
restricted  under  organic  law.  The  act  of  1831,  provided, 
^'That  if  any  person  shall  keep  a  tavern  or  retail  spirituous 
liquors,  or  shall  vend  or  sell  any  spirituous  liquors  of  any 
kind  to  be  drank  at  the  place  where  sold,  or  shall  vend  Or 
sell  such  spirituous  liquors  by  less  quantity  than  one 
quart,"  without  being  duly  licensed  as  a  tavern  keeper,  he 
should  be  fined  not  exceeding  one  hundred  dollars  nor  less 
than  five  dollars,  on  conviction  upon  indictment.  By  the 
same  act,  power  was  conferred  on  the  court  of  common 
pleas  to  grant  (3  Curwen,  2424^,  or  refuse  (2»Curwed^ 
1076),  to  applicants  licenses  to  keep  taverns,  but  such 
license  could  only  be  granted  when  the  court  was  satisfied,, 
among  other  things,  that  such  tavern  was  necessary,  and 
that  the  applicant  was  a  man  of  good  moral  character  and 
a  suitable  person  to  keep  a  tavern,  and  that  he  was  pro- 
vided with  suitable  accohimodations  for  such  purpose.  The 
charge  for  such  license  was  not  more  than  fifty  nor  lesa 
than  five  dollars  per  annum,  the  court  in  fixing  the  amount^ 
"having  proper  regard  for  the  applicant's  place  of  busi- 
ness." A  paper  called  a  license  was  issued  to  such  tav- 
ern keeper  by  the  clerk  of  the  court,  on  payment  of  his  fee 
of  fifty  cents  therefor. 

Nothing  is  clearer  than  that  the  privilege  secured  to  a 
tavern  keeper,  under  the  act  of  1831,  was  neither  exclusive, 
unrestricted,  nor  beyond  legislative  control.  That  there 
was  an  attempt,  even  indirectly,  to  grant  any  exclusive 
power  to  deal  in  liquors  is  not  pretended ;  for  the  right, 
existing  in  all,  persons,  to  sell  to  another,  liquors  of  any 
sort,  in  any  quantity  not  less  than  one  quart,  where  the 
liquor  was  not  to  be  drank  at  the  place  where  sold,  was 
untouched  by  any  statute  then  in  force.  That  such  privi- 
lege was  not  unrestricted  is  manifest;  for  if  such  tavern 
keeper  permitted  any  kind  of  rioting,  reveling,  intoxica- 
tion, or  drunkenness  on  his  premises,  he  was  subject  to 
criminal  prosecution  and  his  license  was  revoked.  And 
that  legislative  control  existed  cannot  be  doubted,  for  the 
general  assembly  might  not  only  deny  the  power  to  issue 
licenses  in  the  future,  but  revoke  all  existing  licenses.  Him 
V.  State,  1  Ohio  St.  15  :    Cooley's  Con.  L.  (5th  ed.)  343. 

Such,  in  substance,  was  the  condition  of  the  statute  law, 
in  relation  to  the  traffic  in  intoxicatiiig  liquors,  at  the  time 
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stated,  that  is,  in  March,  1851,  when  the  convention  which 
framed  the  constitution  finished  its  labors.  Thp  result  of 
this  legislation  was  apparent.  While  the  ri^ht  to  trafiic  in 
liquors  was  not  in  terms  granted  or  autnorized  to  be 
granted  to  anybody,  yet  the  efiect  of  the  statute  was  to 
reserve  to  licensed  tavern-keepers  the  exclusive  right  to 
sell  spirituous  liquors  to  bo  drunk  at  the  place  where  sold, 
while  the  right  of  all  persons  to  deal  in  liquors,  in  such 
other  way  as  they  might  see  proper,  was  left  practically 
undisturbed.  The  subject  of  such  traffic  was,  however, 
agitated  throughout  the  state  during  the  winter  of  1850- 
51,  and  a  large  number  of  tbe  members  of  the  constitu- 
tional convention,  and  a  majority  of  the  members  of  the 
general  assembly,  then  in  session,  were  opposed  to  such 
license  system.  The  convention  submitted  to  the  people 
for  their  ratification  the  constitution  which  had  been  framed, 
and  also  submitted  to  a  separate  vote  the  following  pro- 
vision,  which  was  to  become  part  of  the  organie  law  if 
ratified : — ^'  No  license  to  trafiic  in  intoxicating  liquors  shall 
hereafter  be  granted  in  this  state,  but  the  general  assembly 
may  provide  by  law  against  evils  resulting  therefrom." 
Schedule,  §  18.  The  separate  provision,  as  well  as  the  con- 
stitution, haviug  been  ratified  by  the  people,  such  separate 
provision  became  part  of  the  organic  law.  Meanwhile,  the 
general  assembly  had,  on  March  12, 1851,  repealed  so  much 
of  the  act  of  1831  as  operated  as  a  license  to  sell  licjuors. 
Sim  V.  StatCf  supra.  This  left  in  force  the  penal  provisions 
of  the  act  of  1831,  without  the  exception  iii  favor  of 
tavern-keepers,  so  that  thereafter  it  was  a  penal  offense  for 
any  person  to  sell  spirituous  liquors  to  be  drunk  at  the 
place  where  sold. 

For  more  than  thirty  years  after  the  adoption  of  the  con- 
stitution, no  statute  in  principle  like  the  act  of  1888  was 
passed.  This,  of  course,  is  not  conclusive  against  the 
existence  of  the  power  so  to  legislate;  but  it  must  be 
remembered  that  during  all  that  time  the  subject  was  con- 
stantly agitated,  and  the  absence  of  legislation  of  this  char- 
acter afiords  evidence  that  the  geuerafopinion  was  against 
the  authorit}'  to  pass  such  an  act ;  and  the  constitutional 
provision  met^ns  the  same  thing  to  day  that  it  meant  whea 
It  was  adopteo.  That  the  early  opinion  against  the  exist- 
ence of  such  power  was  correct,  is  a  proposition  to  which 
I  fully  assent.  In  providing  that  licences  to  trafik;  in 
intoxicating  liquors  should  not  be  granted,  the  evil  sup- 
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posed  to  exist  and  sought  to  be  remedied,  was  not  the 
granting  of  licenses  as  applied  to  every  kind  of  business. 
Indeed^the  express  prohibition  of  liquor  license  recognizes 
power  in  tb?  general  assembly  over  the  general  subject. 
Accordingly,  as  stated  in  the  opinion  of  the  majority, 
"  burdens  in  the  form  of  license  taxes  may  be  imposed  on 
certain  classes  of  business,  which  in  their  nature  are  inju- 
rious to  the  public  welfare."  And  see  88  Ohio  St.  225 ; 
Commomoealth  v.  Bacon,  13  Bush,  210  ;  6  Southern  L.  Rev. 
N.  8.  74.  Nor  was  it  supposed  to  be  an  evil,  when  the  con- 
stitution was  framed,  that  men  obtaining  licenses  which 
exempted  them  from  punishment  for  selling  liquors  by  the 
drink,  were  required  to  produce  evidence  of  good  moral 
character ;  nor  that  the  price  of  the  license  was  regula- 
ted by  the  amount  of  business  done ;  nor  that  licenses, 
being  granted  alone  to  tavern  keepers,  were  confined  to  a 
small  number  or  class  of  persons.  But  the  evil  supposed 
to  exist,  and  against  which  the  constitutional  provision  was 
directed,  was  the  sale,  by  any  person,  of  spirituous  liquors 
by  the  drink,  for  that  was  the  license,  and  all  there  was  of 
it — ^thatwas  the  privilege,  and  tliQ  only  privilege  with  re- 
spect to  liquors,  secured  by  such  license.  And  this  being 
true,  it  is  too  clear  for  argument  that  if  it  was  sought  by 
such  constitutional  provision  to  cut  off  such  privilege  to 
the  few,  much  more  was  it  intended  to  absolutely  deny  it 
to  the  many.  The  notion  that  the  exclusive  right  to  one 
man  or  a  class  ot  men  to  carry  on  a  business  is  implied  in 
a  license,  is  utterly  fallacious.  A  license  may  be  confined 
by  the  law  making  power  to  a  class  or  limited  number  of 
persons,  or  it  may  ext'>nd  to  all  who  wi|l  comply  with  the 
conditions  imposed.  Take  the  case  of  i  peddler,  who  de- 
sires to  travel  throughout  the  state  and  vend  goods,  wares 
and  merchandise.  He  is  required  to  pay  money,  the  amount 
being  determined  by  his  mode  of  travel,  whether  on  foot, 
on  horseback,  or  in  a  wagon,  boat  or  railroad  car;  but 
anybody  who  tenders  the  required  sum  is  entitled  to  a 
license,  and  may  enforce  the  issuing  of  the  same.  Rev. 
Stats,  sections  4397-4402.  The  same  thing  is  true  as  to 
other  licensed  employments.  See  80  Ohio  L.  129.  And  if 
it  was  made  by  a  statute  mandatory  upon  the  court  of 
common  pleas  to  grant  and  issue  a  license  to  each  and 
every  person  who  applied  therefor,  and  paid  a  license  fee 
of  $200,  authorizing  him  to  sell  spirituous  liquors  by  the 
drink  for  one  year,  could  any  man.  be  found  bold  enough 
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to  say  that  such  a  fltatute  would  not  be  in  conflict  with  the 
constitutional  inhibition  on  the  subject?  Such  a  law 
would  be  simply  extending  to  many  the  authority  which 
was  thought  to  be  an  evil  even  when  confined  to  a  few  ; 
and  hence  the  claim  that  such  a  law  is  valid  because  the 
license  was  open  to  all,  would  be  plainly  absurd. 

We  come  now  to  consider  the  condition  of  the  statutes, 
in  relation  to  the  traffic  in  liquors,  in  force  in  1883,  at  the 
time  the  act  here  under  consideration  was  passed.  As 
under  the  license  system,  there  was  then  little  restriction 
on  the  sale  of  liquors  which  were  not  to  be  drunk  at  the 
place  where  sold.  Indeed,  the  only  restriction  upon  such 
sales  had  relation  to  particular  times,  places  and  persons, 
as  sales  on  Sundays  and  days  of  election,  or  in  the  vicinity 
of  certain  religious  meetings,  or  the  like,  or  to  minors, 
except  on  permission,  or  to  dissipated  persons.  Municipal 
corporations  then  had  power  to  regulate,  but  none  to  pro- 
hibit beer,  ale,  porter  and  tippling  houses,  and  a  dealer  in 
liquors  was  taxed,  in  addition  to  the  license  fee  exacted  by 
the  general  government,  in  the  same  way  as  a  grocer  or  like 
dealer,  and  not  otherwise.  The  leading  and  far  most  im- 
portant statutory  inhibition  then  in  force  was  the  provision 
which  was  directed  against  the  sale  of  spirituous  liquors  by 
the  drink.  By  force  of  that  provision,  which  had  retained 
substantially  the  same  form  during  our  entire  existence  as 
a  state  and  a  portion  of  our  existence  as  a  territory — a 
period,  indeed,  of  more  than  ninety  years — it  was  a  crime, 
and  punishable  as  such,  for  any  one  not  licensed  to  sell 
spirituous  liquors  by  the  drink  ;  and,  of  course,  since  1851, 
the  inhibition  has  been  general,  for  no  licedse  could  consti 
tutionally  exist.  True,  in  portions  of  the  state  the  provision 
against  such  sales,  like  that  against  profane  swearing,  and 
some  others,  was  not  strictly  enforced,  but  in  other  parts 
of  the  state  it  was  enforced,  and  official  reports  will  show 
that  the  convictions  in  the  state,  outside  of  the  large  cities, 
for  such  illegal  sales  have,  for  several  years,  greatly  out- 
numbered the  convictions  for  any  other  ofiense. 

And  t^his  historical  review  brings  me  to  the  considerati^^o 
of  the  act  of  1883  (80  Ohio  L.  164),  and  to  the  determina- 
tion of  the  qu^estion  as  to  its  constitutionality.  The  act 
provides  for  an  assessment  upon  the  business  of  trafficking 
m  intoxicating  liquors.  The  amount  of  this  assessment  is 
$200  a  year  wnere  the  person  is  engaged  in  the  general 
traffic  in  liquors,  and  $100  a  year  where  the  traffic  is  con- 
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fined  to  malt  and  vinous  liquors.  The  persons  so  assessed 
are  those  who  carry  on  such  traffic  in  premises  of  which 
they  are  owners,  and  those  who,  not  beinff  owners,  carry 
on  such  traffic  on  the  premises  of  others  with  their  consent 
in  writing.  All  others  carrying  on  such  traffic  are  engaged 
in  an  unlawful  business,  and  punishable  criminally  therefor. 
The  statutes  imposing  restrictions  upon  the  traffic  remain, 
in  their  general  features,  the  same  as  before  the  passage  of 
the  act  of  1883,  except  in  certain  particulars.  Municipal 
corporations  have,  under  this  act,  power  to  prohibUjWhereBB 
before  they  only  had  power  to  regulate^  beer,  ale,  porter  and 
tippling  houses ;  but  it  is  provided  that  "  if  any  municipal 
corporation  shall  prohibit  ale,  beer,  and  porter  houses 
within  the  limits  ot  such  corporation,  a  ratable  proportion 
of  the  tax  paid  by  the  proprietors  thereof  for  the  unex- 
pired portion  of  the  year  shall  be  returned  to  such  pro- 
prietors." §  9.  This  provision  was  doubtless  suggested 
by  the  remarks  of  Bartley,  J.,  in  Him  v.  State^  supra^  in 
which  he  speaks  of  refunding  in  case  of  the  revocation  of 
a  liquor  license.  Power  seems  also  to  be  granted  to  mu- 
nicipal corporations  to  suspend  the  operation  of  the  statute 
prohibiting  the  sales  of  liquors  on  Sunday.  But  the  great 
and  important  change  made  in  the  legislation  on  the  sub- 
ject is  that  the  provision  against  the  sale  of  spirituous 
liquors  by  the  drink,  which  had  remained  in  force  so  long 
that  no  mian  now  living  can  remember  wheu.it  was  enacted, 
is  in  terms  rejiealed  by  the  act  of  1888.  If  that  act  is  valid, 
it  will  hereafter  be  as  lawful  for  one  taxed  as  a  dealer  in 
liquors  to  sell  brandy  to  be  drunk  as  a  beverage  at  the 
place  where  it  is  sold,  as  to  sell  wine  for  medicinal  or  even 
sacramental  purposes ;  and  if  it  is  true  that  there  are  five 
thousand  such  taxed  persons,  it  follows  that  there  are  to- 
day five  thousand  places  in  Ohio  where  spirituous  liquors 
are  lawfully  sold  by  the  drink,  whereas,  for  more  than 
thirty  years  before  the  passage  of  this  act,  there  had  not 
been  one  such  place  in  all  the  state.  These  reni^rks  are 
made  in  no  censorious  spirit,  but  solely  for  the  purpose  of 
showing  that  the  act  under  consideration  is,  in  its  opera- 
tion ana  efiect,  a  license  law  ;  for  I  agree  that  the  legisla- 
ture is  the  sole  judge  as  to  the  form  and  even  justice  of 
Its  legislation,  if  no  provision  of  the  constitution  is  in- 
fringed. 

In  the  discussion  of  State  v.  Hipp^  and  also  in  the  con*- 
«ideration  of  these  cases,  it  was  ably  and  zealously  argued 
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th^t  the  framers  of  the  constitution,  who  prepared  the 
provision  here  under  consideration,  and  the  people  who 
ratified  it,  must  have  had  in  their  minds  the  licenses 
granted  and  issued  under  the  act  of  1831,  and  none  other, 
and  hence  that  a  statute  upon  the  subject  which  did  not 
in  terms  provide  for  granting  and  issuing  such  license,  in 
substantially  the  same  form  as  under  the  act  of  1831,  cunjiot 
be  in  conflict  with  the  constitutional  provision  against 
licenses.  This  view  was  evidently  adopted  by  the  general 
assembly,  as  a  fair  interpretation  of  the  constitution,  in 
the  passage  of  the  act  of  1883.  But  that  this  construc- 
tion of  the  constitution  would  render  the  inhibition  prac- 
tically nugatory,  and  therefore  is  erroneous,  was  distinctly 
decided  in  State  v.  Hipp^  and  I  understand  the  majority 
opinion,  in  form,  to  approve  that  decision,  and  to  reject 
the  view  of  the  constitutional  provision  which  seems  to 
have  met  the  approval  of  the  legislature.  True,  the  judge 
delivering  the  opinion  refers  to  passages  in  StcUe  v.  Hipp^ 
in  which  the  act  of  1882  is  said  to  be  (with  certain  excep- 
tions) a  prohibitory  liquor  law  as  to  all  dealers  failing  to 
comply  with  its  terms,  and  it  is  claimed  that  this  was  the 
ground  upon  which  the  act  of  1882  was  held  to  beMuvalid. 
Sut  with  great  respect  for  the  opinion  of  the  majority,  I 
must  be  permitted  to  say  that  this  is  very  misleading,  as 
it  places  State  v.  Hipp  on  ground  which  the  court  never 
intended  to  occupy.  We  mever  had  in  this  state  a  pro- 
hibitory liquor  law.  The  act  of  1882  permitted  the  sale 
of  liquors  for  medicinal  and  mechanical  purposes,  and  that 
act  was  prohibitory,  with  these  exceptions,  as  to  all  persons 
who  failed  to  comply  with  its  terms ;  but  every  person  had 
th^  right  to  comply  with  the  conditions,  and  thereby  obtain 
the  privilege  of  freely  trafficking  in  liquors,  with  the  restric- 
tions imposed  by  the  statute.  The  act  of  1883  is,  with  sim- 
ilar exceptions,  a  prohibitory  law  as  to  all  persons  who  fail 
to  furnish  real  estate  security  for  their  assessments ;  but 
everybody  has  the  right  to  furnish  such  security,  and 
thereby  obtain  far  greater  privileges  than  could  have 
been  secured  under  tlie  act  of  1882.  Any  attempt,  how- 
ever labored,  to  distinguish  between  those  acts  in  this 
respect,  in  any  matter  of  principle,  will  necessarily  fail. 
In  the  opinion  as  to  the  validity  of  the  act  of  1882, 
I  endeavored  to  state  fully  the  effect  of  the  various 
provisiocfs  of  the  act,  and  properly  characterized  the 
act   as   being   prohibitory  in    the   sense  I   have  stated ; 
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but  this  was  not  done  as  famishing  any  test  by  which 
to  determine  whether  an  act  is  or  is  not  a  license 
law,  or  whether  the  ad  of  1882  was  or  was  not  con- 
stitational.  The  act  of  1831,  which  was  the  license 
law  in  force  when  the  constitution  was  framed,  permitted 
all  persons  to  sell  liquors  of  any  sort,  in  any  quantity  not 
less  than  one  quart,  where  the  liquor  was  to  be  taken  from 
the  place  where  purchased,  leaving  to  the  tavern  keeper, 
who  was  licensed,  as  his  only  exclusive  privilege,  the  right 
to  sell  by  the  drink.  The  act  was  a  license  law,  but  it 
would  have  been  plainly  absurd  to  call  the  act  a  prohibitory 
liquor  law  ;^  nor  has  it  ever  been  supposed,  that  in  order  to 
constitute  an  act  a  liqnor  license  law,  it  was  necessary  that 
it  should  be  a  prohibitory  liquor  law  in  any  sense  or  under 
any  condition.  Fortunately  the  ground  upon  which  StcUe 
V.  Hipp  wsks  decided  is  expressed  too  clearly  in  the  syllabus 
or  head  note  to  admit  of  doubt  or  question ;  and  the  sylla- 
bus or  head  note  is  with  us  the  test  as  to  the  point  decided. 
It  was  there  held,  that  the  constitutionality  of  a  statute 
depends  upon  its  operation  and  eifect,  and  not  on  the  form 
it  may  be  made  to  assume;  and  that  the  act  of  1882,  which 
required  every  person  engaged  or  engaging  in  such  traffic 
to  pay  a  specified  sum  of  money  annually  and  execute  a 
bond  as  therein  required,  and  also  provided  that  ^' every 
person  who  shall  engage  or  continue  in  such  traffic,  with- 
out having  executed  the  bond  .  .  or  after  his  bond  shall 
have  been  adjudged  forfeited  .  .  .  shall  be  deemed 
guilty  of  a  misdemeanor,"  was,  in  its  operation  and  efiect, 
as  to  the  traffic  not  theretofore  prohibited,  a  license,  and 
hence  unconstitutional.  Besides,^ an  examination  of  the 
opinion  will  show  that  the  absence  of  a  clause  providing 
for  granting  and  issuing  licenses,  and  the  absence  or  pres- 
ence of  a  clause  which"  rendered  the  act,  under  any  cir- 
cumstances, a  prohibitory  liquor  law,  A^ere  regarded  as 
matters  wholly  immaterial  to  the  question  whether  the 
statute  was  or  was  not  a  license  law  or  a  constitutional 
law. 

As  the  act  of  1883  provides,  in  effect,  that  the  persojiis 
who  submit  to  a  tax  of  two  hundred  dollars  a  year,  and 
give  real  estate  security  for  its  payment,  either  as  owners 
or  by  written  consent  of  the  owners,  shall  have  the  exclu- 
sive right  of  selling  alcoholic  liquors  to  be  drunk  as  a  bev- 
erage at  the  place  where  sold — which  was  the  only  privi- 
lege secured  by  a  liquor  license  under  license  laws — such 
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act  18  plainly  and  necessarily  a  license  law,  and  as  such, 
nnconstitutional,  and  the  infirmity  destroys  the  whole  act. 
But  I  may  well  place  my  dissent  on  narrower  ground.  One 
who  is  the  owner  of  real  estate  may  pursue  the  traffic 
thereon  without  the  consent  of  anybody.  By  pursuing  th<% 
traffic  he  invokes  the  tax,  which  becomes  a  lien  on  such 
property.  But  this  is  not  true  of  a  tenant.  If  he  carries 
on  the  traffic  without  the  consent,  in  writing,  of  the  owner 
of  the  real  estate  in  which  the  business  is  done,  he  becomes 
a  criminal,  and  is  punishable  as  such.  This,  it  is  held,  does 
not  apply  to  persons  holding  leases  at  the  time  the  act 
was  passed ;  and  I  agree  to  that,  upon  the  ground  stated 
by  the  majority,  and  upon  other  grounds ;  but  for  reasons, 
which  will  now  be  stated,  I  need  not  speak  further  of  such 
existing  leases.  The  requirement  that  a  tenant  must  pro- 
cure such  Written  consent  of  the  owner,  applies  to  all  per- 
sons who  obtain  leases  after  as  well  as  those  who  obtained 
leases  before  the  passage  of  the  act,  and  perhaps  there  can  be 
no  lien  for  an  assessment  on  premises  occupied  by  a  tenant 
without  the  written  consent  of  the  owner.  Besides,  unless 
such  written  consent  be  in  terms  given  by  the  owner  m  the 
lease,  or  be  in  terms  giv^n  by  the  owner  by  a  separate 
writing,  the  holder  of  a  lease,  whether  as  lessee,  assignee 
or  sub-lessee,  though  the  lease  be  executed  since  the  pas- 
sage of  the  act,  and  whatever  its  terms,  commits  a  criminal 
oftense  by  carrying  on  such  traffic  in  the  leased  premises. 
Act  of  1883,  §  2  ;  Stale  v.  HaH,  4  Ired.  L.  246;  Bishop  on 
Written  Laws,  §  237;  and  see  Jenkins  v.  darkson.  Mead- 
ington  v.  Neff^  7  Ohio,  1  pt.  72,  229.  The  state  says  in 
substance,  to  the  tenant,  procure  the  written  consent  of 
the  owner,  so  that  his  property  will  become  security  for 
your  assessment,  and  you  may  sell  alcoholic  liquors  by  the 
drink,  and  thus  secure  all  the  privilege  there  ever  was  in  a 
liquor  license ;  but  if  you  carry  on  the  traffic  without  such 
written  consent,  you  shall  be  punished  as  a  criminal. 
That,  in  my  opinion,  clearly  constitutes  this  act  a  license 
law,  and  for«  so  saying  State  v.  Hipp  is  direct  and 
conclusive  authority.  To  be  sure,  an  attempt  is 
made,  in  the  opinion  of  the  majority,  to  answer  this 
view  of  the  case,  but  with  great  deference,  I  submit 
the  attempt  has  been  entirely  unsuccessful.  Firsts  it  is 
said  the  provision  requiring  such  written  consent,  no  more 
renders  the  act  a  license  law  than  the  act  of  1854  was  ren- 
dered such  law  by  the  clause  prohibiting  sales  to  minors 
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except  npou  the  written  order  of  their  parents,  guardians, 
or  family  physician.  But  the  difference  is  very  marked. 
The  requirement  that  a  ^ale  could  only  be  made  to  a  minor 
on  such  order  was  a  mere  regulation,  which  left  in  the 
dealer  the  right  to  traffic  in  liquors;  but  one  who  is  not 
the  owner  of  real  estate  is  absolutely  prohibited  from  deal- 
ing in  liquors  in  any  way,  without  the  written  consent  of 
the  owner  of  the  property  in  which  he  proposes  to  carry  on 
the  business.  There  is  no  analogy  between  the  cases.  A 
similar  argument  was  made  and  overruled  in  State  v  .JBRpp^ 
and  what  was  then  said  (38  Ohio  St.  228)  is  equally  an 
answer  to  the  claim  now  made.  Secondly,  it  is  said,  that 
even  if  the  provision  requiring  such  written  consent  should 
be  regarded  as  unconstitutional,  the  remaining  portions  of 
the  act  may  stand.  But  I  deny  that  any  part  of  the  act 
can  stand,  if  the  clause  requiring  such  written  consent  con- 
stitutes the  act  a  license  law  as  to  tenants.  The  policy  of 
the  act  is  that  all  assessments  shall  be  secured  by  a  lien  on 
real  estate,  and  the  necessity  for  such  lieu  is  far  greater, 
ordinarily,  where  the  dealer  is  a  tenant  than  where  he  is 
the  owner  of  the  property.  It  is  not  to  be  assumed,  nor  do 
I  believe,  that  the  general  assembly  would  have  granted  to 
all  persons  dealing  in  liquors  who  were  tenants,  and  all 
sucn  dealers  as  might  become  tenants,  who  will  always 
constitute  the  great  majority  of  dealers,  the  right  to  sell 
alcholic  liquors  by  the  drink,  without  requiring  any  se- 
curity for  tbein  assessments,  and  at  the  same  time  have 
{>rovided  that  no  owner  of  real  property  should  traffic  in 
iquors  thereon  without  pledging  such  property  as  security 
for  his  assessments.  And  the  result  will  be  the  same  if 
the  lien  exists  without  such  consent,  for  it  is  not  to  be  as- 
sumed the  legislature  would  have  passed  the  act  without  such 
penal  provision  against  tenants.  While  undoubtedlv  an  act 
may  be  constitutional  in  pait  and  in  part  void,  this  clearly  is 
not  such  an  act.  The  rule  upon  the  subject  is  correctly  stated 
by  Mr.  Bishop,  as  follows :  "  If  the  unconstitutional  parts 
are  essential  to  the  constitutional,  all  must  fail,"  and  *'  if 
the  parts  are  so  mutually  related  as  to  make  it  evident  the 
legislature  intended  them  to  constitute  one  whole,  so  that 
if  all  could  not  be  carried  into  efiect  none  would  have  re- 
ceived the  legislative  sanction,  the  case  is  within  the  same 
rule."  Written  Laws,  section  84.  Shaw,  C.  J.,  expresses 
the  rule  in  the  same  way  in  the  leading  case  of  Warren  v 
CharUstown^  2  Gray,  84,  which  has  been  followed  in  the 
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8ame  court  {Jones  v.  Bobbins,  8  Gray,  829,  339 ;  Sparhawk  y. 
Sparhawk,  116  Mass.  815),  and  expressly  approved  by  thi& 
conrt.  State  v.  Perry  County,  5  Ohio  St.  497 ;  38  Ohio  St. 
280.  The  cases  cited  in  Cooley's  Const.  L.  (5th  ed)  211, 
216,  are  not  in  conflict  with  this  rule. 

If  I  entertained  doubt  as  to  the  constitutionality  of  tl^e 
act  of  1888, 1  would  unhesitatingly  unite  with  the  majority 
of  the  court  in  sustaining  it.  The  rules  on  the  subject  by 
which  I  am  guided  are  stated  in  88  Ohio  St.  219.  To  hold 
an  act  to  be  invalid  where  its  unconstitutionality  does  not 
cleariv  appear,  would  be  almost  as  unwarranted  and  per- 
nicious as  to  sustain  an  unconstitutional  statute  upon  the 
ground  that  its  enforcement  would  bring  to  the  public 
treasury  a  large  reven'ie.  But  I  have  no  doubt  on  the 
subject.  The  statute  is  unconstitutional,  and  in  my  opinion 
plainly  so.  If  the  legislature  had  passed  an  act  which  was 
m  terms  a  license  law,  how  would  it  have  differed  in  prin- 
ciple, in  practical  operation,  or  in  legal  eflect,  from  the  act 
of  1883  ?  I  answer,  there  would  have  been  no  diflerence 
in  either  respect.  I  am  best  satisfied  with  the  broad 
ground  I  have  stated;  but  the  narrower  ground,  that  the 
provision  requiring  of  tenants  written  consent  of  owners 
IS  fatal  to  the  act,  is  entirely  tenable,  and  is  fully  supported 
hj  SlaJte  V.  Hipp,  which  is  in  effect  overruled  by  this  de- 
cision. 

Counsel  who  maintain  the  validity  of  the  act  of  1883 
insist  that,  notwithstanding  the  inhibition  against  licensine^ 
such  traffic,  the  business  of  a  dealer  in  liquors  may  be  taxed 
under  any  act  which  will  not  be  in  efiect  a  license  law,  and 
they  rely  on  Youngblood  v.  Sexton,  82  Mich,  406;  46  Mich. 
183.  On  the  other  hand  opposing  counsel  insist  that  the 
act  is  in  conflict  with  other  provisions  of  the  constitution 
than  the  clause  prohibiting  licenses.  But  the  view  I  have 
taken  of  the  cases  relieves  me  from  the  consideration  of  any 
of  those  questions.  Nor  do  I  find  it  necessary,  or  even 
proper,  to  express  any  opinion  as  to  the  wisdom  of  the  con- 
stitutional provision  pronibitiug  liquor  licenses, — as  to  the 
propriety  of  a  change  of  the  organic  law  in  that  respect, — 
as  to  the  wisdom,  propriety  or  justice  of  the  act  of  1883, 
apart  from  the  constitutional  objection  to  it.  I  place  thia 
opinion  solely  on  the  ground  that  the  act  of  1888,  is,  in 
its  operation  and  effect,  a  license  law,  and  hence  in  conflict 
with  the  constitution,  and  being  unconstitutional,  such  act 
is  necessarily  wrong  and  oppressive. 
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HoLST  V.  Bob. 

(89  O.  St.  340.) 
1.    Ap«r  capita  Ux  on  dogs  la  not  inhibited  by  the  constitation. 
''2,    Where  the  parpoae  of  a  statute  imposing  such  tax,  is  the  protection 
of  wool-growers,  it  is  an  exercise  of  the  police  power,  and  not  the 
taxing  power,  vested  in  the  general  assembly. 

Error  to  the  Court  of  Common  Plea«  of  Washington 
County.    Reserved  in  District  Court. 

The  original  action  was  brought  by  piaintifi  in  error,  as 
treasurer  of  Washington  county,  against  defendant  in 
^rror,  before  a  justice  of  the  peace,  to  recover  four  dollars 
and  forty  cents,  per  capita  taxes  and  penalty,  assessed  on 
four  dogs,  in  the  year  1881,  under  sections  27M,  2883,  and 
2855  of  the  Revised  Statutes. 

The  action  having  come  into  the  court  of  common  pleas 
by  appeal,  it  was  there  hpld  and  decided,  on  demurrer  to 
petition,  that  the  statute  authorizing  a  per  capita  tax  on  dogs 
was  uncoustit4itiopal,  and  the  action  was  t^  ^roupon  dis- 
missed by  the  court. 

The  plaintiff,  thereupon,  filed  this  petition  in  error,  in  the 
district  court,  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas,  and  the  district  court  being  of  opinion  tha{b  im- 
portant and  difficult  questions  were  involved  in  the  .case, 
reserved  the  same  for  4ec^8ion  iu  t))is  court. 

JVyc  ^  Oldham^  for  plaintiff  in  erjfor. 

It  may  be  doubted  whether  dogs  are  property  within  the 
meaning  of  the  constitution.  They  were  not  absolute 
property  at  common  law;  Blair  v.  Forehandy  100  Mass. 
140;  Bac.  Abr.  Replevin,  F;  2  Blacks.  Comm.  393; 
Siaie  v.  I/ymuSy  26  Ohio  St.  400.  The  dog  ^^as  np^  been 
coDsideried  by  the  legislatqre  of  Ohio  as  p^'pperty  for  tax- 
atjon  purposes.  The  constitution  provides  ^'  laws  sball  be 
passed  taxing  by  a  uniform  rule  all  real  and  personal 
property."  Const,  art.  12,  §  2.  "  In  listing  persopal 
property  for  taxation  it  shall  be  valued  at  the  usual  selling 
price  thereof.''  1  Rev.  Stats.  §  2739  As  to  dogs,  "  the 
owner  may,  if  he  so  desire,  affix  any  value  tl^ereto  he 
wishes,  withput  swearing  t  >  the  valuation."  1  Rev.  Stats. 
§  5724.  The  legislature  having  adopted  the  ''  U9ual  selling 
price"  as  the  "uniform  rule  required  by  the  .constitu- 
tion, and  the  dog  having  no  selling  price,  but  his  value 
"  depending  only  on  the  caprice  of  the  owner  "  (2  Blackn. 
Com.  393),  it  follows  either  that  the  dog  must  escape  taxa- 
tion, or  that  he  must  be  specially  taxed  by  some  other  rule. 
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Nor  do  we  see  how  the  le^slature  could  have  adopted  any 
uniform  rule  taxing  does  as  other  property,  since  there  is 
no  standard  by  which  the  value  of  an  ordinary  dog  can  be 
ascertained.  We  maintain  that  the  word  "  property,"  as 
used  in  the  constitution  should  be  construed  to  include  only 
such  property  as  can  be  taxed  by  a  uniform  rule,  and  not 
a  species  of  property  the  largest  portion  of  which  has 
neither  market  nor  actual  value.  If  dog  ia  not  **  property  " 
within  the  meaning  of  the  constitution  he  may  be  specially 
taxed,  although  he  may  have  value.    Baker  v.  Cincinnatiy 

11  Ohio  St.  534  ;  West.  Un.  Tel.  Co.  v.  Mayer,  28  Ohio  St. 
521.  The  exact  question  has  been  decided  in  Texas  under 
a  similar  provision  of  the  constitution,  where  it  is  held  that 
the  dog  is  not  "  property,"  and  so  may  be  specially  taxed. 
Hxp.  Cooper.  3  Tex.  App.  489 ;  s.  c,  30  Am.  K.  152. 

11.  We  claim,  however,  that  the  statutes  are  constitu- 
tional as  a  proper  exercise  of  the  police  power  of  the  state. 
100  Mass.  140 ;  13  Johns.  312  ;  26  Vt.  638;  31  Conn.  121; 
Dillon  on  Mu.  Corp.  §§  150,  358  ;  26  Ohio  Sf  400  ;  42  N. 
H.  375;  Rev.  Stats.  §§4215,  7008;  18  Ohio  St.  243;  74 
OhioL.  117;  16  Wis.  817,  591;  7  Bush  486;  27  Ind.  62; 
82N.C.  175;  46  Mich.  183. 

W.  B.  LoomiSj  for  defendant  in  error. 

The  section  of  the  statutes  under  consideration  (Rev. 
Stats.  §  2833)  is  in  conflict  with  sections  2  and  5  of  article 

12  of  the  constitution. 

K,  in  contemplation  of  the  constitution  and  laws,  dogs 
are  personal  property  and  the  per  capita  levy  of  one  dollar, 
required  by  section  2833,  is  a  tax,  then  section  2833  plainly 
disregards  the  constitutional  requirements,  in  neither  tax- 
ing by  "a  uniform  rule,"  uur  according  to  "true  vulue  in 
money,"  nor  stating  any  object  for  the  taxation.  This  per 
capita  tax  is  not  laid  by  a  rule  uniform  with  that  by  which 
other  personal  property  is  taxed  (see  tax  laws  as  to  per- 
sonal property  in  general),  nor  is  the  rule  uniform  as  to  the 
taxation  of  all  dogs ;  for  the  section  itself  provides  for  a  per 
capita  or  specific  tax  upon  all  dogs,  and  an  ad  valorem  tax 
upon  some  dogs,  viz :  such  as  may  be  listed  with  values  by 
their  owners.  In  providing  for  the  one  dollar  tax,  no 
regard  whatever  is  had  tothe'*true  value  in  money"  of  the 
dog  on  which  it  is  imposed.  And,  while  the  general  assem- 
bly provided  in  the  section  for  the  imposition  of  the  spe- 
cific tax  to  raise  a  special  fund,  they  not  only  failed  to 
state  the  object,  but  seem  to  have  discovered  no  object  and 
to  have  reserved  both  the  discovery  and  promulgation  of 
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the  object  for  fature  legislation.  We  are  brought  then,  to 
the  questions — are  dogs  property  in  Ohio,  and  is  this  one 
dollar  imposition  a  tax  ?  See  26  Ohio  St.  100  ;  Rev.  Stats. 
e§  2754,  4214,  2833, 4218,  4214,  4215,  2730.  K  this  one 
aollar  per  capita  levy,  prpvided  for  by  section  2833,  is  in  the 
purview  of  the  law  a  tax,  then  it  is  clearly  unconstitu- 
tional. But  it  is  said  it  is  not  a  tax  but  a  police  measure. 
It  might  well  be  conceded,  for  the  purpose  of  argument, 
that  dt>^8  are  legitimate  subjects  for  the  exercise  of  police 
power,  but  that  concession  would  not  relieve  this  law  of  its 
infirmity,  for  the  question  is  not  what  may  the  general 
assembly  do,  but  what  has  it  done  in  this  law  now  under 
consideration  ?  This  provision  has  all  the  characteristics 
of  taxation.  It  is  found  embodied,  with  the  other  provisions 
for  taxation ;  in  "Title  xiii.  Taxation,"  of  the  Rev.  Stats. 
It  uses  the  terms  appropriate  to  taxation.  It  calls  itself 
taxation.  It  deals  with  a  proper  subject  of  taxation.  See 
Rev.  Stats.  §  2731.  Its  only  avowed  purpose  is  to  create  a 
special  fund,  and  it  leaves  that  fund  for  future  appropri- 
ation to  such  objects  as  the  legislative  mind  may  discover. 
"The  word  tax  means  burden,  charge,  or  imposition,  put  or 
set  upon  persons  or  property  for  public  uses."  11  Johns. 
77 ;  Cooley's  Const.  Lim.  586  ;  Dillon  on  Mu.  Corp.  §§  291 
-4.  The  attention  of  the  court  is  invited  to  the  following 
cases  as  reflecting  strongly  upon  the  questions  here  in- 
volved. Mayor  of  Washington  Ctiyv.  Meigs^l  McArthur,'53 ; 
s.  c,  49  Am.  R.  578  ;  Harrington  v.  Miles,  11  Kan.  480 ;  s.  c, 
15  Am.  R.  355,  and  notes. 

McIlvainb,  J.  Section  2754  of  Revised  Statutes,  which 
is  found  in  the  chapter  relating  to  the  listing  of  personal 
property  for  taxation,  is  as  follows  :  "Every  dog,  over  three 
months  of  age,  shall  be  listed  by  the  owner  or  by  the  as- 
sessor in  the  name  of  the  owner,  without  affixing  any  valua- 
tion thereto ;  but  the  owner  may,  if  he  so  desire,  affix  any 
value  thereto  he  wishe8,without  swearing  to  the  valuation, 
etc.  And  section  2833,  found  in  the  chapter  relating  to  the 
levying  of  taxes,  provides :  "In  the  tax  list  and  duplicate 
there  snail  be  columns  for  the  number  of  and  per  capita  tax 
on  dogs,  and  in  addition  to  the  proper  tax  on  the  valuation 
that  may  be  fixed  upon  dogs  by  the  owners,  which  shall  be 
included  with  the  personal  property  valuations  and  taxed 
therewith ;  the  auditor  shall  levy  one  dollar  on  each  dog, 
which  per  capita  tax  shall  constitute  a  special  fund  to  be  dis- 
posed of  as  provided  by  law." 
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Bj  section  4215,  this  special  fund  is  devoted  to  the  pay- 
ment of  losses  sustained  by  owners  of  sheep  killed  by  dogs. 

Whether  the  per  capita  dog  tax  thus  imposed  is  in  con- 
flict with  section  2,  article  12  of  the  constitution,  which 
provides,  ^'Laws  shall  be  passed,  taxing  by  a  uniform  rule, 
all  money8,credits,  investments  in  bonds,  stocks,  joint  stock 
companies  or  otherwise  ;  and  also  all  real  and  personal  prop- 
erty, according  to  its  true  value  in  money,"  is  the  sole  ques- 
tion in  this  case.  It  is  perfectly  clear  that  the  tak  thus 
levied  on  dogs  is  not  by  a  uniform  rule  according  to  the 
true  value  in  money  of  the  property  taxed. 

A  question  has  been  raised,  whether  dogs  are  property 
within  the  meaning  of  this  constitutional  provision;  but 
we  think  the  solution  of  that  question  is  not  .decisive  of 
this  case.  If  they  be  not  property,  and,  therefore,  are  not 
Bubject  to  the  taxing  power  of  the  general  assembly,  or,  if 
they  be  property,  and,  therefore,  must  be  taxed  according 
to  their  true  value  in  money,  it  does  not  follow,  that  the 
legislation  in  question  is  not  a  constitutional  exercise  of  the 
police  powers  vested  in  the  general  assembly  under  the  gen- 
eral grant  of  legislative  powers,  whicluiiiclude  the  power 
to  protect^itizens  in  the  enjoyment  of  property  and  afford 
redress  tor  injuries  «lone  to  it.  The  police  and  taxing  pow- 
ers of  the  general  assembly,  though  co-existent,  are  distinct 
powers ;  hence  the  exercise  of  the  former  is  not  restrained 
by  the  existence  of  the  latter,  though  it  may  result  in  pro- 
ducing revenue,  as  for  instance,  in  imposing  fines  in  punish- 
ment for  ofienses. 

Recently  we  had  occasion  to  recognize  this  principle,  and 
applied  it  in  support  of  a  statute  which  imposed  a  burden 
or  tax  upon  the  traffic  in  intoxicating  liquors,  although  in- 
toxicating liquors  were  subject  to  taxation  foi  public  rev- 
enues as  other  personal  property.  See  Siaie  ex  rel  AUor- 
ney- General  v.  Auditor  of  Athens  County^  post^  398. 

'While  the  dog,  as  a  species,  possesses  many  valuable 
traits  which  by  some  are  denominated  virtues,  it  is  never- 
theless known  of  all  men^  that  he  possesses  vicious  traits 
which  are  especially  inimical  to  the  important  industry  of 
raising  sheep  and  wool.  It  the  government  were  power- 
less to  protect  this  industry  from  the  ravages  of  dogs,  it 
would  indeed  be  impotent  to  protect  its  citizens  in  the  en- 
joyment of  property,  than  which  none  other  is  more  essen- 
tial to  the  public  welfare.  But  such  power  is  unquestion- 
ably vested  in  the  general  assembly  as  a  police  power,  and,^ 
in  the  judgment  of  the  general  assembly  a  per  capita  tax  on 


Ohio  Law  Journal.  609 

dogs  has  been  deemed  a  means  of  securinc  the  necessary 
protection  to  sheep  owners ;  and,  as  the  cnoice  of  means 
was  within  the  power  «nd  discretion  of  the  general 
assembly,  its  judgment  is  not  subject  to  judicial  control. 
The  original  statute  on  this  subiect  (which  has  been,  in 
substance  transferred  to  Revised  Statutes  above  quoted) 
passed  May  5, 1877  j[74  Ohio  L.  177)  was  entitled  "  An  Act 
for  the  protection  oi  wool  growers  and  the  confiscation  of 
dogs,"  a  subject  not  only  within  the  police  powers  of  the 
general  assembly,  but  one  deserving  of  its  consideration. 

The  conclusion  which  we  have  reached  is,  as  we  think, 
not  only  sustained  by  sound  reasoning,  but  is  supported  by 
abundant  authority. 

In  Vanhom  v.  People^  46  Mich.,  183,  the  identical  ques- 
tion was  considered.  Graves,  J.,  in  delivering  the  opinion, 
says :  **  The  fundamental  proposition  is  that  the  exaction 
attempted  by  the  statute  is  a  tax  within  the  meaning  of 
article  fourteen  of  the  constitution  ....  and  not  being 
laid  according  to  anv  mode  of  uniformity  nor  assessed 
according  to  the  cash  value  of  the  property,  the  imposi- 
tion is  unconstitutional.  It  is  also  suggested  that  dogs,  are 
included  in  the  mass  of  property  annually  taxed  under  the 
general  law,  and  that  it  is  hot  competent  to  select  one  spe 
cies  of  property  and  subject  it  to  double  taxation.  It  is 
unnecessary  to  point  out  the  various  inaccuracies  of  this 
reasoning.  The  foundation  on  which  it  rests  is  fallacious. 
The  supposition  that  the  statute  is  an  emanation  from  the 
taxing  power  in  the  sense  in  which  that  power  is  regarded 
by  article  fourteen,  is  a  mistake The  act  is  an  exe- 
cution of  the  police  power,  and  no  reason  is  perceived  for 
denying  its  validity." 

The  same  general  doctrine  has  been  maintained  in  Blair 
V.  Forehand,  100  Mass.,  136 ;  Tenney  v.  Lenz\  16  Wis.,  666 ; 
MUcheU  V.  WiUiamSy  27  Ind.,  62;  Morry  v.  Brown,  42  N.  H., 
875;  Woolf  V.  Chalker,  31  Conn.,  121;  Hx  parte  Cooper,  3 
Texas  C.  App.,  489 ;  Cooley  Const.  Law,  741. 

Judgment  reversed, 

Okbt,  J.  I  concur  in  holding  the  legislation  necessarily 
involved  in  this  case  to  be  within  the  police  power  vested 
in  the  general  assembly.  The  statutory  provisions  on  the 
subject  amount  to  a  license.  Eev.  Stats.,  §§  1052,  2754. 
4214,  4215,  7008 ;  Tenney  v.  Leriz  and  Blair  v.  Forehand, 
cited  by  Mcllvaine,  J.  But  there  is  no  inhibition  against 
legislation  of  this  character  as  applied  to  such  a  subject; 
88  Ohio  St.,  226. 
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DIGEST  OF  CASES. 


XridaBM— i2e«  ^effoB.— To  render  deolarstions  ftdmisaible  as  put  of 
the  re»  geaUB,  it  is  not  neoessary  that  they  should  be  eon  current  in  point 
of  time  with  the  principal  transaction ;  it  is  enough  if  they  are  suffi- 
ciently near  to  be  unpremeditated,  and  afford  a  reliable  explanation  of 
the  transaction.    Stale  v.  JtmeB.    la.  Sup.  Bt.,  Dec,  188S. 

Good  Will— 3orfg  Bem&dyfoT  BreacA.— Where  a  party,  who  sells  his 
business  and  the  good  will  thereof,  contracts  that  he  will  not  carry  on 
the  same  business  at  the  place  of  sale,  or  within  a  certain  distance  thereof, 
for  three  years,"  under  penalty  of  flOO,"  and  violates  the  agreement,  the 
only  remedy  is  an  action  to  recover  the  amount  named  in  the  contract, 
and  in  such  an  action  an  injunction  to  restrain  the  continuance  of  such 
business  in  violation  of  the  contract  can  not  be  g^ranted.  Staffdrd  v. 
Shortreed.    la.  Sup.  Ct.,  Dec,  1888. 

Mnaioipal  CoTpoiation— iVon-XtoMZity. — A  municipal  corporation  is  not 
liable  for  a  failure  to  provide  gutters  and  culverts  sufficient  to  keep  the 
surface  water  from  the  street  from  overflowing  lots  below  the  established 
grade.  Freberg  v.  City  of  DavenpoH.  S.  C.  la.  18  N.  W.  Rep.  705, 2  Dill. 
Mun.  Corp.  3d  Ed.  sees.  1051, 1041-4;  75  Ind.  241  are  cited. 

Vegligenoe— Zand  ownera—Pleading.^ Appellee  owning  an  unfenced 
lot  opening  on  a  public  street  on  which  lot  children  had  been  accustomed, 
for  years,  to  play,  piled  up  thereon  a  number  of.  heavy  timbers  so  care- 
lessly that  one  of  them  fell  on  appellant's  child  and  k  illed  him  instantly ; 
held,  appellees  are  liable  for  wilful  uegiigence  under  the  statute. 
(2.)  Petition  in  such  cases  must  allege  wilful  neglect.  But  the  fact 
that  the  term  gross  is  coupled  with  wilful  does  not  signify  a  less  degree 
of  negligence.  (3.)  The  owner  is  entitled  to  the  exclusive  use  of  his' 
land,  but  subject  to  restraints  imposed  for  the  welfare  of  others.  (4.)  The 
owner  is  not  obliged  to  keep  land  in  a  safe  condition  for  the*  benefit' of 
trespassers,  but  must  have,  reasonable  care  for  them  and  not  wantonly 
expose  them  to  injury.  (5.)  Higher  degree  of  care  must  be  used  towards 
a  child  tlian  towards  an  adult.  Bransoni's  Adm?r  v.  Labrat  A  Oraham, 
Ky.  Ct.  App.    5  Ky.  Rep.  827. 

Propertj— Oiimer«  deprived  of,  ynthout  due  process  of  lauh-^OonatUutUmal 
law^Taxation.^An  act  which  provides  that  in  an  action  by  a  dty  to 
recover  its  taxes  a  particular  form  of  petition,  insufficient  to  show  any 
right  in -the  dtv  to  collect  the  taxes,  shall  be  sufficient ;  that  the  defen- 
dant shall  be  cut  off  from  all  except  two  defenses— that  he  has  paid  the 
taxes  or  that  the  property  wss  not  taxable;  that  copies  of  notices  shall 
be  conclusive  evidence  that  such  notices  were  mailed  with  postage  prepsid 
as  required  by  the  charter— is  unconstitutional.  It  deprives  the  tax- 
payer of  his  property  without  due  process  of  law.  City  qf  LouisvOU  t, 
Cbehran  sf  oL    Ky*  Ct.  App.,  5  Ky.  L.  Rep.  88ft. 
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CURRENT  TOPldS. 


The  law  requiring  individual  and  partnership  traders  in 
Ohio  to  file  with  the  recorder  of  their  county  a  state- 
ment showing  name  and  residence  of  every  member  of  the 
firm,  etc.,  will  go  into  operation  July  1.  We  have  prepared 
and  have  for  sale  blank  forms  for  individual  traders  as  well  as 
for  partnership  traders,  with  instructions  for  use.  Send  in 
your  orders.  A  liberal  discount  to  county  officers  and  the 
trade.  Address  Onib  Law  Journal,  or,  Capital  Printing  and 
Publishing  Co.,  Columbus,  Ohio. 


The  Supreme  Court  and  Supreme  Court  Cemmission  con- 
vened again  on  Monday  last  after  a  short  recess.  For  Tues- 
day morning  the  re-argument  of  the  cases  involving  the  con- 
stitutionality of  the  Scott  Liquor  Law  was  set.  The  attor- 
neys taking  part  in  the  argument  were  :  E.  W.  Kittredge  and 
J.  W.  Warrington,  of  Cincinnati,  representing  the  plaintiffs 
in  the  Cincinnati  case,  and  Thomas  McDougall  for  the 
authorities  of  Hamilton  County ;  Judge  R.  P.  Ranny  and 
Judge  W.  H.  West  for  the  Auditor  of  Cuyahoga  County,  and 
Judge  S.  Burke,  of  Cleveland,  for  the  defendant,  in  the  Cleve- 
land case. 

The  arguments  were  taken  down  by  a  stenographer,  and  will 
be  published  in  a  pamphlet  we  are  publishing,  as  hereto- 
fore noted.  Orders  for  the  pamphlet  please  address  to  Capital 
Printing  and  Publishing  Co.,  Columbus,  Ohio,  or  Ohio  Law 
Journal. 
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The  committee  of  examiners  for  the  examination  of  appli- 
cantR  for  admission  to  the  bar  on  Tuesday  next,  are  H.  J. 
Booth,  Esq.,  of  Columbus;  T.B.  Powell,  of  Delaware ;  Emmitt 
Tompkins,  of  Athens;  Chas.  Tappan  and  E.  L.  Taylor  of 
Columbus.  As  the  latter  gentleman  will  probably  be  unable 
to  attend,  W.  M.  Koons,  of  Mt.  Vernon,  has  been  notified. 


m  BAnonrpTCT  irciBLAnov  at  tfts  snnov  or  oovei 

The  bankruptcy l)ill,  which  passed  the  senate  a  few  weeks 
ago,  and  the  main  features  of  which  we  published  in  our  last 
number,  came  up  in  the  house  on  Monday  last  On  motion 
to  suspend  the  rules,  and  adopt  a  resolution  making  the  bill  a 
special  order  for  Tuesday,  June  10th,  the  motion  lacked  many 
votes  of  the  necessary  two-thirds.  There  were  187  in  the 
affirmative  and  113  in  the  negative.  Some  of  those  who  voted 
in  favor  of  fixing  a  day  for  the  consideration  of  the  bill  would 
vote  against  its  passage  if  it  should  be  taken  up.  Hence  it  is 
extremely  doubtful  whether  a  majority  of  the  house  is  really 
in  favor  of  a  bankruptcy  law.  The  opposition  comes  largely 
from  the  west  and  south.  It  is  now  taken  for  granted  on  all 
hands  that  the  Lowell  bill  can  not  be  reached  this  session. 


ORIGINAL  ARTICLES. 


OOITTSACTS  or  MABRISD  WOXSH  BT  OHIO.    Vo.  XL 

In  the  review  of  the  Ohio  cases  on  this  subject  in  the 
Journal.  See  page  324  this  volume.  The  conclusion 
was  reached  that  PhiUips  v.  Oraves  follows  the  American 
doctrine  of  intention  whilst  Williams  v.  Urmslon  follows 
the  English  doctrine,  and  that  the  late  cases  of  Hershisery 
A.  &  Co.  V.  Florence  and  Harris  v.  Wilson  follow  Williams  v. 
Urmston,  These  two  doctrines  eannot  exist  together, 
being  the  opposite  of  each  other,  and  as  /^tfitps  v. 
Graves  has  not  been  overruled,  and  the  reasoning  for  the 
opinion  in  Williams  v.  (7rm<ton  is  unsatisfactory  or  wanting  in 
lucidity,  the  question  is,  what  is  the  law  in  this  state? 

It  is  necessary  to  commence  at  the  beginning.  Under  the 
common  law  a  married  woman  could  not  make  a  contract,  ex- 
cept in  a  few  cases  of  necessity,  and  where  she  contracts  as  the 
agent  of  her  husband  (Kelly  Cont.  M.  W.  230).    In  equity  she 
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could  contract  concerning  her  separate  property,  where  such 
property  had  been  placed  in  trust  to  her  aok  and  aeparate  use. 
This  separate  estate  was  created  and  recognized  and  protected 
in  equity  for  the  purpose  of  avoiding  the  common  law  marital 
rights  of  the  husband;  Oltnkmy.  Willis,  1  Sug.  Powers  208 
Kmge  ▼.  Delewd,  1  Vern.  326 ;  Norton  v.  Turvill,  2  P.  Wms.  144 
Marshall  v.  Button,  8  T.  R.  547 ;  Orearley  v.  Nobk,  3  Mad.  395 
8tuaH  V.  KirkwcUlfi  Mad.  389;  Kelly  Contracts  M.  W.  232.  Hence 
equity  acknowledged  an  independent  personal  status  and  with 
respect  to  the  separate  estate  that  a  married  woman  could  be  the 
owner  or  possessor,  and  therefore  as  to  this,  sui  juris  ;  Taylor  y. 
Meadsfii  L.  J.  Ch,  203  and  cases  cited.  To  property  held  by 
a  person  sui  juris  the  common  law  attached  the  right  of  disposi- 
tion— the  JIM  disponendi;  Marshall  v.  Button,  8  T.  B.  547.  In  this, 
equity  followed  the  common  law.  In  JPybus  v.  Smith,  3  Bro.  C. 
C.  340,  Lord  Thurlow  introduced  the  provision  against  aliena- 
tion— restraint  of  the  jus  disponendi.  This  restraint  was  subse- 
quently adopted  and  followed ;  Aicheson  v.  LemannfiB  L.  T.  302 ; 
Adanhs  v.  Gamble,  12  Ir.  Ch.  102  ;  Pride  v.  Bubb,  7  Ch.  64 ;  hence 
it  became  settled  that  unless  restrained  by  the  instrument 
creating  the  separate  estate,  a  married  woman  had  the  same 
jus  disponendi  over  her  separate  estate  which  she  would  have 
if  unmarried ;  Kelly  Cont.  M.  W.  233.  This  applied  to  her 
equitable  separate  estate,  or  property  in  trust  to  her  sole  and 
separate  use.  With  respect  to  the  jus  disponendi  she  was  in 
equity  s^feme  sole  quoad  the  capacity  to  enjoy  and  the  capacity 
to  dispose,  unless  restrained  by  the  trust. 

Under  these  trusts  married  women  received,  in  equity,  an 
unlimited  or  limited  jus  disponendi.  When  unlimited  she  was 
sui  juris  as  to  the  estate.  When  limited,  the  cases  divided  the 
interest  into  three  classes :  First,  when  the  instrument  con- 
ferred an  estate  for  life  with  a  general  power  of  appointment; 
second,  for  life  with  a  particular  form  of  appointment ;  third, 
when  there  was  no  power  of  appointment  given;  Shattoeh  v. 
ShaUoch,  L.  R.  2  Eq.  182.  After  considerable  vacillation  and 
conflict  the  courts  adjudged  that  these  quasi  limitations  were 
not  limitations  bOt  words  of  enlargement  of  the  grant,  on  the 
ground  that  the  grant  of  an  unqualified  right  of  ownership 
carries  with  it  an  unlimited  power  to  dispose — following  thf 
common  law;  Parkes  v.   WhiU,  11  Ves.  222;   Witts  v.  DauMns, 
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12  Ve8.50i;  2  Story  Eq.  Jar.  §§  1396,  1413;  KeUy  Ck>nt.  M. 
W.  233.  As  a  matter  of  common  Bense  this  seems  a  singular 
conclusion.  ''  It  was  therefore  settled  that  a  married  woman 
had  the  capacity  to  enjoy  adtd  the  capacity  to  dispose,  but  not 
the  capacity  to  contract ;"  Kelly  Cont  M.  W.  234  and  cases 
cited ;  hence  she  could  take  a  separate  estate,  and  dispose  of 
it  bytspecific  lien,  such  as  a  mortgage,  etc.,  or  an  instrument 
in  the  execution  of  the  power  of  appointment,  hut  could  not 
contract  debts  generally;  This  was  the  state  of  the  law  when 
HuLme  v.  Tenant^  1  Bro.  C.  C.  20,  was  decided,  wherein  Lord 
Thurlow  held  that  a  married  woman  not  only  had  the  jtu 
dxsponendi^  as  when  she  contracted  that  this  or  that  portion  of 
the  estate  should  be  disposed  of  in  this  or  that  Way,  but  also 
that  her  separate  estate  was  liable  forher  debts,  at  least  her 
personal  property  was  liable  for  her  bond.  The  estate  was 
held  liable  for  her  bond  and  the  dictum  that  it  was  liable  for 
her  debts.  The  exact  question  in  Hulme  v.  Tmavi  was  whether 
the  wife's  bond,  executed  jointly  with  her  husband,  will 
bind  the  separate  estate,  and  the  court  held  that  it  will  bind 
the  personal  property  and  rents  and  profits  of  her  real  estate, 
and  the  trustees  will  be  decreed  to  apply  it,  but  the  capes  had 
not  at  this  time  gone  so  far  as  to  decree  against  the  corpus. 
He  also  asserted,  but  it  was  obiter  dictum  that  the  whole  estate 
would  be  bound  for  the  payment  of  her  debts,  whether  gen- 
eral engagements  or  specific  charges.  This  court  referred  to 
Allen  V.  Papuxirthf  1  Ves.  Sr.  163,  and  Grighy  v.  Cbx,  1  Ves.  Sr. 
617;  trut  these  were  specific  charges;  Hidme  v.  Tenant  had 
something  of  a  preceaent  in  Norton  v.  Turoilly  2  P.  Wms.  144, 
and  Stanford  v.  Marshall,  2  Atk.  68,  but  not  an  authority. 

The  doctrine  announced  in  HvJme  v.  Tenant  was  questioned 
and  doubted  by  Lord  Eldon  in  Naniea  v.  CXirrocfc,  9  Ves.  188; 
Jones  V.  Harris^  9  Ves.  497 ;  Sperling  v.  Rochford,  8  Ves.  175 ;  and 
Lord  Rosslyn  in  Whistler  v.  Neurnian^  4  Ves.  129;  and  the 
principle  disapproved  in  Bolton  v.  Williams^  9  Ves,  486;  Angd 
V.  Hodden,  2  Mer.  164 ;  AguUar  v.  Aguilar,  6  Mad.  414.  The 
reasoning  against  the  doctrine  in  Hulmew.  Tenant  was  that  the 
possession  of  a  separate  estate  did  not  per  se  confer  the  general 
power  of  contract  whrch  a  married  woman  had  before,  and 
which  the  law  took  away  on  her  marriage,  but  did  per  se  con- 
fer the  power  to  enjoy  and  the  capacity  to  dispose ;  and  con- 


Ohio  Law  Journal.  615 

tained  within  the  power  to  dispose,  her  contracts  with  respect 
to,  or  having  reference  to,  or  having  the  separate  estate  as  the 
subject  matter  of  the  contract,  such  as  a  specific  charge  would 
be  the  exercise  of  such  power,  and  therefore  to  make  the  Sep- 
arate estate  liable  for  her  boAi  (as  in  Hulme  v.  Tenant^)  which 
is  a  mere  personal  contract,  does  not  refer  or  relate  to  her 
separate  estate,  and  is  not  the  exercise  of  the  jus  disponendi,  is 
to  make  a  contract  for  the  parties  and  one  into  which  they 
did  not  enter ;  and  besides,  to  make  a  personal  bond  for  the 
payment  of  money  only,  a  bond  for  payment  out  of  a  particu- 
lar proi>erty,  is  more  than  the  purposes  for  which  the  separate 
estate  was  created,  will  warrant  (Lord  Eldon  in  Jones  v.  UarriSy 
9  Ves.  494;  Sir  John  Leach  in  AguUar  v.  Aguilar,  and  Orearley 
V.  JVb&fe,  3  Mad.  39.)  At  this  period  there  are  two  views :  one 
that  the  separate  estate  is  liable  for  her  debts — at  least  her 
bonds — because  such  liability  is  incident  to  ownership;  the 
other  that  it  is  not  go  liable,  but  it  is  liable  for  a  specific  charge 
— ^appointment,  or  disposition — because  she  has  not  at  law  or 
in  equity  the  general  power  of  contract. 

The  doctrine  that  the  separate  estate  was  liable  for  her  bond 
was  followed  in  Heately  v.  Thomas^  15  Ves.  596 ;  SiUie  v.  Airey^ 
1  Ves.  Jr.  277;  TuUet  v.  Armstrong,  4  Beav.  323;  Biaeoe  v.  Km- 
nedy^  1  Bro.  C.  C.  17;  and  subsequently  held  liable  for  her 
note;  BvUpin  v.  Oarke,  17  Ves.  365  ;  Pidd  v.  &ufc,  4Russ.  112  ; 
her  bill  of  exchange  (^Stuart  v.  RirkwaU^  3  Mad.  387 ;  Coppin  v. 
Gray,  1  Y.  &  C.  Ch.  205  ;  McHenry  v.  Davies,  10  L.  R.  Eq.  88 ;) 
and  tfien  to  any  instrument  of  writing  (Masters  v.  Fuller,  1 
Ves.  Jr.  513 ;  VaugJian  v.  Vanderstegen,  2  Drew.  180;  Murray  v. 
Barlee,  4i  Sim.  82  ])  not  on  the  ground  advanced  in  Hulme  v. 
Tenant,  but  on  the  ground  that  such  writings  were  an  equita- 
ble appointment  or  an  exercise  of  the  jus  disponendi  and  not  a 
personal  contract,  because  the  paper  was  given  to  be  efiective, 
and  as  it  could  not  be  effective  but  against  the  separate  estate, 
she,  therefore,  intended  that  the  estate  should  be  liable ;  Kelly 
ContM.  W.237. 

The  cases  which  held  that  the  estate  was  only  liable  for  a  spe- 
cific charge  were  rejected,  so  that  at  this  period  the  liability  for 
these  writings  was  fixed,  but  the  reasons  for  it  were  unsettled. 
One  class  up  to  and  including  Hulme  v.  Tenant  asserted  that  the 
liability  existed  because  it  was  incident  to  ownership,  and  the 
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other  clafw  because  these  obligations  were  in  the  nature  of  an 
appointment  or  disposition — the  exercise  of  the  jim  digponendi; 
Parieriche  v.  Pdwlet,  2  Atk.  383;  Allen  v.  Plapwarth,  1  Ves.  Sr. 
163;  Hearle  v.  Oreenbank,  1  Ves.  Sr.  298;  GHgby  v.  Owe,  1  Ves. 
Sr.  517;  Peacock  v.  Monk,  2 'Ves.  8r.  190;  Pdwlet  v.  IWwoZ,  2 
Ves.  Sr.  663;  Nartoit  v,  Turvilt,  2  P.  Wms.  144;  Bolton  v. 
WiUiama,  2  Ves.  Jr.  142  ;   Whietler  v,  Newman,  4  Ves.  146. 

Subsequently  this  distinction  was  repudiated  and  it  was 
held  that  it  was  not  the  exercise  of  the  ju8  dispanendi;  Kelly 
Cont.  M.  W.  238;  and  in  exnlanation  of  this  Lord  Brougham, 
in  Murray  v.  Barlee,  3  M.  <k.  '^.  209,  stated  that  at  first  nothing 
could  touch  the  separate  estate,  but  a  real  charge  as  a  mort- 
gage or  an  instrument  in  the  execution  of  a  p<^wer.  After- 
wards the  courts  only  required  to  be  satisfied  that  she  intended 
to  deal  with  her  separate  estate,  expressed  when  so  made,  and 
implied  when  she  executed  a  note,  bond  or  bill,  because  such 
acts  would  be  nugatory  unless  done  with  reference  to  her  sep- 
arate estate,  and  hence  the  courts  Implied 'the  intention  and 
therefore  such  obligations  bound  the  estate  because  the  courts 
implied  or  held  that  she  intended  to  charge,  and  not  on  the 
ground  of  an  appointment  or  disposition.  As  a  matter  of 
fact  the  courts  in  the  first  stages  of  the  litigation  held  the 
estate  liable  without  placing  it  on  any  ground;  then  came  the 
cases  during  Lord  Eldon's  time  injecting  the  doctrine  of  ap- 
pointment, and  then  came  cases  repudiating  this;  Kelly 
Cont.  M.  W.  239.  It  was  therefore  settled,  and  subsequently 
followed  that  such  writings  were  operative  because  they  were 
debts,  executed  with  the  implied  intention  that  they  should 
be  charges  against  the  separate  estate ;  Otoens  v.  Dichenaon,  1 
C.  &  P.  53 ;  Johnecm  v.  Gallagher,  3  DeG.  F.  A  J.  616 ;  Leeds 
Banking  Co.  case,  3  L.  R.  Eq.  787;  Builer  v,  Oumpston,  L.  R.  7 
Eq.  20 ;  Picard  v.  Hine,  L.  R.  6  Ch.  Ap.  274 ;  Chubb  v.  Stretch, 
L.  R.  9  Eq.  666. 

This  being  settled  the  courts  went  a  step  farther  and  held 
that  there  was  no  distinction  between  written  and  verbal  con- 
tracts, except  that  in  the  verbal  contracts  the  intention  to 
charge  must  be  expressed ;  Matthewman's  case,  L.  R.  3  Eq.  787 ; 
Johns(m  V.  Gallagher,  3  DeG.  F.  A  J.  494 ;  Murray  v.  Barlee,  3 
M.  &  K.  223. 

Bellaibb,  0.  John  T.  Kblly. 
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REPORTED    CASES. 


HOMlfTBAD^nrDOXSHT     USVB—PlXAOnra—FBAUBVUHT.    lAW- 

DSCBBX—OBDXB  OF  DIBTBIBTTTIOV. 

{OMo  Supreme  Oourt,    May  A,  1884.) 

ROIO  £T  AL.  V.  SCHULTS  ET  AL. 

1.  A  homestead  is  aabjeot  to  a  jadgment  or  execution  lien  both  before 

and  nfier  the  same  is  demanded  and  setoff  to  the  debtor.    McGomb 
V.  Thompson  {supra,) 

2.  In  an  action  to  subject  lands,  alleged   to  have  been   fraudulently 

transferred,  to  the  payment  of  a  judgment,  an  answer  by  the  Judg- 
ment debtor,  that  he  is  a  resident  of  Ohio,  the  bead  of  a  family  and 
entitled  to  hold  the  premises  as  a  homestead,  is  no  defense. 
t.  In  such  action,  when  tlie  fraudulent  sale  is  established,  and  it  is 
further  found  that  the  premises  are  subject  to  a  prior  mortgage  lien, 
as  against  which  a  homestead  cannot  be  demanded,  it  is  not  error  to 
decreu  the  sale  of  the  property,  And  the  payment  of  costs  and  the 
mortgage  lien  from  the  proceeds. 
4.  But  a  further  order  in  such  action,  that  alter  the  payment  of  the 
mortgage,  the  proceeds  of  sale  should  be  applied  to  the  satisfaction 
of  plaintiff's  Judgment,  to  the  exclusion  of  the  daim  of  the  debtor 
in  lieu  of  a  homestead,  is  erroneous. 
4^.  After  the  sale  and  the  payment  of  liens  against  which  no  right  of 
homestead  exists,  the  question  of  precedence  between  other  liens 
and  the  claim  of  the  debtor  in  lieu  of  a  homestead  must  be  adjudi- 
cated by  the  court.    Sec.  5440,  Rev.  Stats. 
Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Lorain  County. 

On  the  twenty-third  of  October,  1882,  Schults  recovered  a 
judgment  against  John  6.  Roig  for  $657.21  and  costs,  in  the 
Court  of  Common  Pleas  of  Lorain  County,  and  caused  execu- 
tion thereon  to  be  levied  on  the  land  in  controversy,  as  the 
property  of  the  defendant  Roig,  situated  in  said  Lorain  county. 
The  legal  title  of  this  land  was  in  Amanda  Roig,  wife  of 
said  John  G.,  and  the  same  was  subject  to  a  mortgage  executed 
by  Roig  and  wife  for  $2,000,  then  owned  by  one  Jennie  S. 
Coates ;  whereupon,  Schults,  in  January,  1883,  commenced  the 
original  action,  against  Roig  and  wife  and  Coates,  to  subject 
the  land  to  the  satisfaction  of  his  judgment,  alleging  among 
other  things,  that  Roig  had  procured  the  title  to  be  placed  in 
his  wife  to  defraud  his  creditors. 

The  allegations  of  fraud  were  denied  by  the  answer  of  Roig 
and  wife,  and  by  the  separate  answer  of  John  G.  Roig  it  waf> 
claimed  that  the  land  in  controversy  was  the  homestead  of 
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his  family,  and  if  the  court  should  find  the  same  to  be  his 
property,  he  asked  that  the  same  should  be  set  off  to  him  as  a 
homestead  under  the  laws  of  Ohio. 

By  answer  and  cross  petition,  Jennie  S.  Coates  set  up  the 
lien  of  her  mortgage  of  February  10,  1882,  and  prayed  for  an 
account  and  relief. 

The  District  Court  of  Lorain  County,  to  which  the  cause 
had  been  taken  by  appeal,  found  in  favor  of  the  plaintiff,  as 
to  the  fraudulent  title  of  Amanda  Roig,  and  in  favor  of  Jennie 
8.  Coates  as  to  the  validity  and  priority  of  her  mortgage  lien, 
and  as  to  John  G.  Roig,  that  he  was  a  resident  of  Ohio,  the 
head  of  a  family,  and  occupied  the  land  in  controversy  as  his 
family  homestead.  Whereupon  a  decree  was  entered  for  the  sale 
of  the  premised,  and  that  out  of  the  proceeds,  there  should  be 
paid: 

First.    The  cost  of  suit. 

Second.     The  amount  of  Coates'  mortgage. 

Third.     The  plaintiff's  claim. 

Fourth.  The  balance,  if  any,  to  be  paid  to  Amanda  Roig. 
In  addition  to  the  above  it  was  also  decreed :  "  That  nothing 
in  this  decree  shall  be  taken  or  held  to  deny  or  prejudice 
the  rights  of  said  defendants,  John  G.  and  Amanda  Roig,  to 
demand  any  and  all  exemptions  they  or  either  of  them  may 
hereafter  be  entitled  to  under  the  laws  of  Ohio." 

It  is  now  alleged  for  error,  that  the  decree  of  the  court  was 
not  justified  by  the  facts  found. 

E,  G,  &  W,  H,  Johnson,  for  the  motion. 

Johnson  iSc  Leonard^  contra. 

McIlvaine,  J.  We  have  held  at  the  present  term  McComh 
y.  Thompson,  ante,  that  the  homestead  of  a  debtor  is  subject 
to  a  judgment  or  execution  lien  before  as  well  as  after  the 
same  has  been  set  off  on  demand  of  the  person  entitled  to 
hold  the  same  exempt  from  sale.  It  therefore  follows,  that  the 
demand  for  a  homestead  as  set  up  in  the  answer  of  Roig,  was 
no  defence  to  the  cause  of  action  alleged  in  the  petition  below. 
The  plaintiff  below,  upon  proof  of  the  facts  alleged  in  his 
petition,  was  entitled  to  a  judgment  establishing  his  lien  on 
the  premises,  whether  a  sale,  as  against  the  claim  of  a  home- 
stead, could  be  enforced  or  not. 

In  the  case  presented  to  the  court  below,  as  appears  by  the 


Ohio  Law  Journal.  619 

lecord,  the  existence  of  a  mortgage  lien  in  favor  of  Coates 
ap:ainst  which  the  right  of  a  homestead  exemption  could  not 
be  asserted,  was  admitted.  To  satisfy  such  mortgapre  lien,  the 
decree  for  the  3ale  of  the  premises  was  correct ;  as  was  also 
the  order  of  the  court  directing  the  payment  of  costs,  and  of 
of  the  mortgage  lien  out  of  the  proceeds.  Until  the  costs  and 
the  mortgage  lien  were  fully  satisfied,  no  question  as  to  pre- 
cedence between  the  plaintiffs'  judgment  and  the  right  of 
defendants'  exemption  in  lieu  of  a  homestead,  could  arise.  The 
right  of  a  homestead  proper  was,  of  course,  terminated  by  a 
sale  of  the  propert}'.  We  think,  therefore,  the  court  below 
erred  in  ordering  the  payment  of  plaintiffs'  claim  after  the 
payment  of  the  mortgage,  without  waiting  to  ascertain 
whether  an  exemption  in  lieu  of  a  homestead  having  pre- 
cedence over  plaintiffs'  judgment,  did  not  then  exist.  See 
Cooj)erv.  Cooper,  24  Ohio  St.  488 ;  and,  also,  Lee  v.  McConvUU, 
31  Ohio  St.  447. 

Xhe  fraudulent  placing  of  the  title  to  the  land  in  contro- 
versy in  his  wife,  by  the  judgment  debtor,  did  not,  as  against 
the  judgment  creditor,  bar  the  right  of  the  debtor  to  demand 
a  Homestead  or  an  exemption^  in  lieu  of  a  homestead.  See 
Sears  v.  Havks,  14  Ohio  St.  298,  and  Tranj  v.  CovcTy  28  O.  St.  61. 

The  motion  will  therefore  be  granted  and  the  judgment  of 
the  district  court  modified  as  above  indicated 

[To  appear  in  42  O.  St.] 


CONSTITUTIOVAL  LAW— PEKALTT  BT  FIHE-PATXSNT  OF. 
(Ohio  Supreme  Court.    May  13, 1884.) 

Inwood  V.  The  State  of  Ohio. 

A  statute  which  authorizes  a  penalty  by  fine  only,  upon  a  summary  con- 
viction under  a  police  regulation  or  of  an  immoral  practice  pro- 
hibited by  law,  altliough  imprisonment,  as  a  means  of  enforcing  the 
payment  of  the  fine  is  autliorized,  is  not  in  c*onflict  with  either  sec- 
tion five  or  ten  of  article  one  of  the  constitution,  on  the  ground  that 
no  provision  is  made  for  a  trial  by  jury  in  such  cases. 

Error  to  the  District  Court  of  Van  Wert  County. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

The  cases  of  Ohio  v.  Frysinger,  error  to  the  District  Court 
of  Van  Wert  County,  and  Curtis  v.  The  SuUe  of  Ohio,  error  to 
the  District  Court  of  Erie  County,  were  argued  and  decided 
with  the  principal  case. 
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Barr  &  Alexander,  for  In  wood. 

J.  L.  Price  and  J.  R.  Shiesler,  for  the  State. 

J.  L.  Bigdow,  for  Curtis  in  CuHis  v.  The  State. 

E.  B,  Sadler,  for  the  State. 

McIlvaine,  J.  Are  those  statutes  which  define  and  punish 
by  fine  certain  immoral  practices  and  offences,  mala  prokS)Ua^ 
in  a«ummary  manner,  and  without  trial  by  jury,  in  con- 
flict with  the  constitution  of  the  state?  There  are  scores  of 
such  offenses  upon  the  statute  book,  and  many  of  them  have 
remained  there  unchallenged  since  the  organization  of  the 
state  government.  The  validity  of  all  such  statutes  is  within 
our  present  decision. 

The  plaintiff  in  error,  Herbert  Inwood,  was  arrested  and 
fined,  under  section  three  of  the  act  of  February  17,  1831,  "for 
the  prevention  of  certain  immoral  practices,"  (Swan  and 
Critchfield,  447)  which  provides  *'  that  if  any  person  or  per- 
sons shall,  at  any  time,  interrupt  or  molest  any  religious 
society,  etc.,  the  person  or  persons  so  offending  shall  be  fined 
in  any  sum  not  exceeding  twenty  dollars.  And  any  judge  of 
the  court  of  common  pleas,  or  justice  of  the  peace  within  the 
proper  county,  be  and  they  are  hereby  empowered,  authorised 
and  required  to  proceed  against  and  punish  every  person 
offending  against  the  provisions  of  this  act ;  and  upon  view 
and  hearing  may,  or  on  information  given  under  oath  or  affirm- 
ation, shall,  if  need  be,  issue  his  warrant  to  bring  the  body 
of  the  accused  before  him,  and  shall  inquire  into  the  truth  of 
the  accusation;  and  if  guilty  shall  enforce  the  penalty  of 
this  act  annexed  to  the  offense ;  and  said  offender  (if  the  judge 
or  justice  should  think  necessary),  may  be  detained  in  custody 
and  committed  until  sentence  bo  performed."  The  arrest  was 
made  under  a  warrant  issued  by  a  judge  of  the  court  of  com- 
mon pleas,  and  upon  the  hearing  the)  accused  demanded  a 
trial  by  jury,  which  w<'is  refused  on  the  ground  that  the  offense 
was  not,  under  the  statute,  triable  by  a  jury,  whereupon  the 
accused  was  found  guilty  by  the  judge,  and  fined  in  the  sum 
of  fifteen  dollars,  and  ordered*  to  stand  committed  until  the 
fine  he  paid.  This  judgment  is  now  sought  to  be  reversed,  on 
the  ground,  that  the  statute  under  which  the  fine  was  imposed, 
is  unconstitutional  for  the  reason  that  it  did  not  provide  for  a 
jury  trial. 
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The  provisions  of  the  oonstitution  relied  on  as  nullifying 
the  statute  are  sections  five  and  ten  of  article  one.  The  former 
provides,  "  The  right  of  trial  by  jury  shall  be  inviolate."  It 
is  settled  beyond  further  discussion,  that  this  clause  in  the 
constitution  was  not  intended  to  enlarge  or  modify  the  right 
of  trial  by  jury.  Its  sole  purpose  was  to  guaranty  the  per- 
petuity of  the  institution  as  it  then  existed  and  as  it  had  long 
existed  at  common  law.    Work  v.  The  Sate,  2  Ohio  St.  296. 

The  question  therefore  arises :  At  the  time  of  the  adoption 
of  the  constitution  in  1851,  did  the  right  of  trial  by  jury  exist| 
in  cases  like  the  present,  in  the  state  of  Ohio,  either  under  its 
own  system  of  jurisprudence,  or  by  the  rules  of  the  common 
law.  The  constitution  of  1802  contained  the  identical  pro- 
vision now  under  consideration,  and  yet,  in  MarUe  v.  Akron^ 
14  Ohio  14,  this  court  held  an  ordinance  to  prohibit,  under 
a  money  penalty,  persons,  not  tavern  keepers,  irom  selling  in- 
toxicating liquors  within  the  corporate  limits  to  be  constitu- 
tional, notwithstanding  the  mayor,  without  the  intervention 
of  a  jury  was  authorised  to  try  the  case  and  impope  the 
penalty.  The  case  was  appealed  to  the  common  pleas  where  a 
declaration  in  debt  Was  filed,  and  upon  recovery,  the  cause 
was  reviewed,  in  error,  by  this  court,  where  thn  judgment  was 
affirmed.  In  the  opinion  it  is  said :  "  It  appears  to  have  been 
urged  against  a  recovery  in  the  court  below  that  the  ordinance 
under  which  the  plaintiff  in  error  was  arrested  contemplated 
a  criminal  prosecution  and  that  debt  was  not  the  proper  rem- 
edy. It  is  true  for  offenses  strictly 'criminal  or  infamous, 
punishment  can  of  ly  be  inflicted  through  the  medium  of  an 
indictment  or  presentment  of  the  grand  jury.  There  are, 
however,  many  offenses  made  so  by  statute  which  are  but 
guon  criminal,  and  in  which  the  legislature  may  direct  the 
mode  of  redress  untrammelled  by  the  constitution.  Such  as 
Sabbath  breaking,  selling  spiritous  liquors  on  Sunday,  and 
the  disturbance  of  religious  meetings.  Long  acquiescence  in 
these  enactments  go  far  to  sho;v  the  construction  which  has 
been  placed  by  all  on  the  constitution,  and  that  there  may  bo 
many  offenses  though  decidedly  immoral  and  mischievous  in 
their  tendencies  which  are  not  crimes,  but  at  most  are  only 
quaei  criminal.  Of  such  jurisdiction  may,be  given  to  justices 
of  the  peace,  or  the  mayor  of  an  incorporated  town." 
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Wtghtman  v.  The  State  of  Ohio,  10  Ohio  452,  i&  to  the  same 
effect.  These  cases  clearly  show  that  at  commoa  law  the  right 
to  demand  a  trial  by  jury  in  such  cases  does  not  exist,  and« 
also,  that  the  common  law  rule  was  not  changed  by  the  con- 
stitutional provision  under  consideration.  The  doctrine  of 
the  common  law,  that  fines  for  such  minor  offenses  could  be 
imposed  and  collected,  without  the  intervention  of  a  jury,  and 
by  magistrates  who  had  no  jurisdiction  in  the  trial  of  jury 
cases,  is  abundantly  established  by  many  cases  and  text 
writers.  Indeed,  the  doctrine  is  nowhere  denied.  Black- 
stone's  Commentaries,  vol.  3,  page  161 ;  Swan's  Treaties,  ed. 
of  1871,  page  678 ;  Sedgwick's  Coip.,  491,  and  note;  8 Park.  Or. 
fi|44;  1  Curtis C.  C.  811 ;  45  III.  218;  31  Conn.  672;  60 New  York 
274;  6  Lans.  44;  12  Ohio  St.  124;  1  Head  (Tenn.)  71;  1 
WilliamB  (Vt.)  318,  326. 

A  more  difficult  question  arises  on  section  10,  above  re- 
ferred to.  This  section  reads:  ''  Except  in  cases  of  impeach- 
ment, and  cases  arising  in  the  aru'.y  and  navy,  or  in  the 
militia  when  in  actual  service  in  time  of  war  or  publicdanger, 
and  in  cases  of  petit  larceny  and  other  inferior  offenses,  no 
person  shall  be  held  to  answer  for  a  capital  or  other  infamous 
crime,  unless  on  presentment  or  indictment  of  a  grand  jury. 
In  any  trial,  in  any  court,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel ;  to  demand 
the  nature  and  cause  of  the  accusation  against  him  and  to 
have  a  copy  thereof;  to  meet  the  witness  face  to  face,  and  to 
have  compulsory  process  to  procure  the  attendance  of  witnesses 
in  his  behalf;  and  to  have  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed."  The  question  is,  was  the 
phrase  '*  in  any  trial  in  any  court  "  intended  to  apply  to  cases  c 
like  the  present,  where  the  penalty  is  by  fine  merely,  inflicted 
on  the  violator  of  a  mere  police  regulation,  only  gucut  criminal? 
A  class  of  cases,  for  the  punishment  of  immoral  and  pernicious 
practices  by  pecuniary  penalties ;  but  in  which,  by  the  com- 
mon law,  as  above  shown,  the  accused  was  never  entitled  to 
demand  a  trial  by  jury.  The  provision  of  the  constitution  is^ 
that  the  person  accused  shall  have  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  offenee 
is  alleged  to  have  been  committed.     Accused  of  an  offenee — 
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to-wit :  such  an  offense  as  would,  before  the  adoption  of  the 
constitation,  have  entitled  the  accused  to  a  jury  trial.  This 
provision,  in  our  opinion,  was  not  intended  to  extend  the 
right  of  jury  trial,  but  was  intended  to  define  the  character- 
istics of  the  jury. 

In  Thomas  v.  AMand,  12  Ohio  St.  124,  it  was  held,  that  an 
ordinance  of  a  village  which  imposed  imprisonment  as  a 
penalty  for  an  offense,  where  no  provision  was  made  for  a  trial 
by  jury,  was  in  conflict  with  the  tenth  section  of  the  first 
article  of  the  constitution  above  quoted ;  but  the  court  was 
careful  to  exclude  from  the  operation  of  the  rule  there  laid 
down,  cases  where  the  punishment  was  by  fine  only,  although 
imprisonment  was  authorized  as  a  means  of  enforcing  the 
payment  of  the  fine.  We  think  the  discrimination  between 
imprisonment  as  part  of  the  penalty,  and  as  a  means  of  en- 
forcing the  penalty,  is  well  made.  Hence  we  find  no  consti- 
tutional objections  to  the  statute  under  which  Inwood  was 
arrested. 

[To  appear  in  41  Ohio  St.]  Judgment  affirmed. 


TEAV80BIPT    FSOX   JVSTICS    OF   THS    FSAGX-JUDeiaiT    Iim— 

HOMESTEAD. 
{Ohio  8tq>reme  Court.    May  6,  1884.) 

McCoMB,  Jr.,  et  al.  v,  Thompson  et  al. 

1.  When  a  traDscript  of  a  judgment  rendered  by  a  Justice  of  the  peace 

is  duly  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas, 
such  Judgment  becomes  a  lien,  as  against  the  debtor,  on  the  real 
estate  of  such  ludgment  debtor  within  the  county. 

2.  Such  lien  does  not  become  lost  or  removed  from  that  part  of  the  real 

estate  thereafter  set  off  asa  family  homestead,  by  the  assignment  and 

use  of  such  a  homestead. 
S.  The  right  to  have  and  hold  a  homestead  is  a  personal  privilege  which 

cannot  be  conveyed  to  another,  and  is  lost  by  neglect  or  refusal  to 

claim  it,  or  by  abandonment  of  the  homestead. 
4.  When  the  rights  of  homestead  are  removed,  liens  on  such  property 

may  be  enforced  by  due  process  of  law. 

Error  to  the  Distict  Court  of  Allen  County. 

Joseph  C.  Thompson,  one  of  the  defendants  in  error,  filed 
his  petition  in  the  Court  of  Common  Pleas  of  Allen  County, 
setting  up  in  substance,  that  on  October  5,  1878,  he  recovered 
a  judgment  before  a  justice  of  the  peace,  in  Ottawa  township, 
Allen  county,  Ohio,  against  William  McComb,  jr.,  and  that 
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on  said  October  5,  1878,  a  transcript  of  said  judgment  way 
filed  in  the  oflBce  of  the  clerk  of  the  Court  of  Common  Pleas 
of  Allen  County,  and  entered  on  the  execution  docket. 

That  at  the  time  of  the  filing  of  said  transcript  in  the 
office  of  the  clerk  of  said  court  and  the  entering  of  the  same 
upon  said  execution  docket,  the  said  William  McCorob,  jr., 
was  the  owner  in  fee  simple  of  certain  real  estate  situated  in 
Allen  county.  That  on  the  seventh  day  of  May,  A.  D.  1880, 
the  said  William  McComb,  jr.,  and  Frankie  E.  McComb,  his 
wife,  sold  and  conveyed  the  said  premises  to  the  said  Joseph  W. 
Saiterthwkit,  who  is  now  the  owner  of  the  same,  subject  to 
the  lien  of  the  plaintiff  thereon. 

It  is  further  averred  that  on  the  fifteenth  day  of  August, 
A.  D.  1880,  he  caused  an  execution  to  issue  from  the  Court  of 
Common  Pleas  of  Allen  County,  on  the  judgment  aforesaid, 
and  on  the  same  day  said  execution  was  levied  on  the  real 
estate  hereinbefore  described. 

The  other  defendants  in  error  were^made  defendants,  claim- 
ing an  interest  in  or  as  having  liens  upon  the  premises. 

The  plaintiff  below  prays  that  the  conveyance  of  the  above 
described  premises  from  Wm.  McComb,  jr.,  and  wife  to  Joseph 
Satterthwait,  be  set  aside,  and  the  premises  ordered  to  be  sold 
to  satisfy  his  judgment  against  William  McComb,  jr. 

William  L.  Porter,  one  of  the  defendants  below,  and  a  de- 
fendant in  error  here,  filed  an  answer  and  cross  petition,  set- 
ting up,  that  on  October  4,  1878,  he  recovered  a  judgment 
before  a  justice  of  the  peace,  of  Allen  county,  against  William 
McComb,  jr.,  and  that  on  the  same  day  he  filed  a  transcript  of 
the  judgment  in  the  office  of  the  Clerk  of  the  Court  of  Com- 
mon Pleas  of  Allen  County,  and  the  same  was  entered  on  the 
execution  docket. 

He  then  avers:  "That  at  said  date  (the  filing  of  the 
transcript),  and  for  a  long  time  prior  thereto,  the  said  William 
McComb,  jr.,  was  the  owner  in  fee  simble  of  the  premises  in 
the  plaintiff's  petition  herein  described. 

*•  That  said  William  McComb,  jr.,  with  his  wife,  Frankie  E. 
McComb,  on  the  seventh  day  of  May,  1880,  sold  and  by  deed 
of  general  warranty  conveyed  the  premises  .to  Joseph  W- 
Satterthwait,  in  fee  simple,  who  is  now  the  holder  of  the  legal 
title  thereto. 
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<<ThatoD  the  fifteenth  day  of  August,  A.  D.  1880,  this  de- 
fendant caused  execution  to  be  issued  out  of  the  said  court  of 
common  pleas  upon  the  judgment,  and  the  same  was  on  the 
fifteenth  day  of  August,  1880,  levied  upon  the  premises  in 
the  petition  described,  as  the  property  of  said  William  Mc- 
Comb,  jr." 

The  prayer  is  that  the  deed  to  Joseph  W  Satterthwait  from 
William  McComb,  jr.,  and  Frankie  E.  McComb,  may  be  de^ 
clared  null  and  void  as  to  the  judgment  and  lien  of  William 
L.  Porter  upon  the  premises,  and  may  be  set  aside  as  to  the 
judgment  a«id  lien,  and  the  premises  ordered  to  be  sold  and 
the  judgment^and  lien  satisfied  out  of  the  proceeds  of  such 
sale. 

The  Royal  Baking  Powder  Company,  Woodworth  &  Steven- 
son, Thomas  Kean  &  Co.,  Maddox  Brothers,  Sullivan,  Burk  & 
Wm.  Glenn  &  Sons,  defendants  below,  filed  like  answers  and 
cross  petitions,  setting  up  and  claiming  like  liens  oa  the 
premises  obtained  in  like  manner  as  that  of  the  plaintiff 
i>elow  and  William  L.  Porter,  and  each  praying  for  same 
decree  as  above. 

William  McComb;  jr.,  defending  under  his  covenants  against 
encumbrances  contained  in  his  deed  to  Joseph  Satterthwait 
for  the  premises  described  in  the  petition,  filed  an  answer 
avering: 

That  the  premises  described  in  the  petition  were  purchased 
by  and  conveyed  to  said  William  McComb,  jr.,^in  fee  simple, 
on  or  about  the  first  day  of  May,  1873. 

That  on  or  about  the  twentieth  day  of  December,  1878,  the 
said  premises  were,  upon  the  demand  of  said  William  Mc- 
Comb, jr.,  set  off  and  assigned  to  said  William  McComb,  jr., 
as  and  for  a  homestead,  exempt  from  levy  and  sale  upon  ex- 
ecution, by  the  sheriff  of  Alien  county,  Ohio,  by  virtue  of  pro- 
ceedings under  an  execution  in  his  hands,  issued  upon  a 
judgment  rendered  in  the  Court  of  Common  Pleas  of  Rich- 
land County,  Ohio,  against  the  said  William  McComb,  jr.,  and 
in  favor  of  Thomas  E.  Davis,  which  said  assignment  of  said 
premises  to  said  William  McComb,  jr.,  as  a  homestead,  re- 
mained in/ull^foree,  and  no  further  proceedings  in  relation 
to  said  homestead  were  ordered;  or  have  been  since  taken  by 
the  court,  and  that  said  premises  were  so  occupied  as  a  home- 
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stead  up  to  the  time  of,  and  after  the  sale  of  the  same  to  said 
Joseph  Satterthwait  by  the  said  William  McComb,  he,  the 
said  William  McComb,  jr.,  being  then,  continued  to  be,  and 
now  is,  the  head  of  a  family;  a  resident  of  Ohio,  and  not  the 
owner  of  any  other  property,  either  personalty  or  realty. 

The  said  William  McComb,  jr.,  for  further  answer  unto  the 
petition  and  the  several  answers  and  cross  petitions  herein, 
says: 

^'  That  for  the  purpose  of  the  support  of  himself  and  family, 
and  to  furnish  him  means  to  engage  in  business  for  the  sup- 
port of  himself  and  family,  he  sold  and  conveyed  in  fee  sim- 
ple, the  premises  described  in  the  petition;  to  Joseph  Satterth- 
wait, on  the  seventh  day  of  May,  1880,  for  the  sum  of  one 
thousand  dollars,  and  that  he  has  so  used  the  proceeds  of  the 
sale  of  said  premises." 

To  this  answer,  the  plaintiff  below  and  the  several  de- 
fendants who  had  filed  answers  and  cross  petitions,  demurred. 

A  demurrer,  also,  seems  to  have  been  filed  by  Joseph  Sat- 
terthwait, to  the  several  answers  and  cross  petition,  which  was 
never  ruled  upon. 

The  demurrers  to  the  answer  were  sustained,  and  a  decree 
rendered  setting  aside  the  conveyance  from  William  McComb, 
jr.,  and  his  wife  to  Joseph  Satterthwait,  and  the  premises 
ordered  to  be  sold  to  satisfy  the  various  judgments  set  up  in 
the  petition  and  the  cross  petition,  and  the  costs.  To  this 
decree  the  plaintiffs  in  error  excepted. 

On  petition  in  error  in  thedistrictcourt,  this  judgment  and 
decree  was  affirmed. 

To  reverse  this  judgment  of  affirmance,  as  well  as  the  judg- 
ment and  decree  of  the  common  pleas,  the  proceeding  in  error 
is  prosecuted  by  William  McComb,  jr.,  and  Joseph  Satterth- 
wait. 

The  errors  complained  of  and  assigned  in  the  district  court 
are  as  follows : 

First.  That  said  court  of  common  pleas  erred  in  sustaining 
the  demurrer  to  the  answer. 

Second.  That  said  court  erred  in  finding  and  decreeing, 
that  the  several  judgments  in  behalf  of  the  defendants  in 
error  respectively,  were  valid  and  subsisting  liens  upon  the 
premises  described  in  the  petition  of  the  plaintiff  below. 
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Third.  That  said  court  erred  in  decreeing  that  the  deed 
from  William  McComb,  jr.,  and  wife,  to  the  said  Joseph  Sat- 
terthwait  be  set  aside. 

Fourth.  That  said  court  erred  in  ordering  said  premises  to 
be  sold  at  judicial  sale,  and  thai  the  proceeds  be  applied  to  the 
payment  of  the  respective  judgments  in  favor  of  said  de- 
fendants in  error. 

laaiah  Pillara,  for  plaintiff  in  error. 

Richie  &  Richie,  for  defendant  in  error. 

FoLLETT,  J.  Did  the  district  court  err  in  affirming  the 
judgment  of  the  common  pleas?  This  depends  upon  the 
meaning  of  certain  statutes  of  Ohio. 

As  between  debtor  and  creditor  the  law  of  Ohio  makes 
humane  provision,  not  so  much  for  the  debtor  himself  as  for 
the  benefit  of  his  family — the  wife  and  children ;  and  does 
not  overlook  the  interest  of  the  creditor.  It  has  sought  to 
protect  each  as  an  honest  citizen  trying  to  perform  every 
obligation.  And  the  people  of  Ohio  look  to  her  laws  for 
homestead  rights  and  judgment  liens. 

I.  As  to  judgment  liens  ou  this  real  estate : 

The  petition  and  cross  petitions  below  set  up  judgments 
obtained  before  a  justice  of  the  peace,  transcripts  of  which 
were  filed  in  the  office  of  the  Clerk  of  the  Court  of  Common 
Pleas  of  Allen  County,  where  the  real  estate  was,  in  October, 
1878;  that  Wm.  McComb,  jr.,  then  owned  the  real  estate,  but 
that  he  sold  and  conveyed  the  same  to  Joseph  W.  Satterthwait 
May  7,  1880. 

Revised  Statutes,  section  5377,  provides,  "  The  party  in 
whose  favor  a  judgment  is  rendered  by  a  justice  of  the  peace, 
*  *  may  at  any  time  after  the  day  the  judgment  is  ren- 
dered, if  the  same  be  not  appealed  or  stayed,  file  in  the  office 
of  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  the  judgment  was  rendered  a  transcript  thereof,  having 
certified  thetein  the  amount,  if  any,  paid  thereon;  and  there- 
upon the  clerk  shall  enter  the  case  on  the  execution  docket, 
together  with  the  amount  of  the  judgment,  and  the  time  of 
filing  the  transcript,"  etc. 

"  Section  5378.  Such  judgment,  if  the  transcript  be  filed 
in  term  time,  shall  be  a  lien  on  the  real  estate  of  the  judgment 
debtor  within  the  county  from  the  day  the  transcript  is  filed; 
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and  if  filed  in  vacation,  the  judgment  shall,  as  against  the 
debtor,  be  a  lien  from  the  day  it  is  filed,  but  as  against  other 
transcripts  filed  in  vacation,  and  judgments  rendered  at  the 
next  term  of  the  court,  it  shall  be  a  lien  only  from  the  first 
day  of  the  next  term." 

'^  Section  5379.  Execution  may  be  issued  on  such  judgment 
at  any  time  after  filing  the  transcript,  as  if  the  judgment  had 
been  rendered  in  court;  but  the  lien  ahaU  remain  as  provided 
in  the  preceding  section." 

The  above  provisions  are  plain ;  and  the  facts  show  that 
the  judgments  became  Uens  on  the  real  estate  in  October,  1878, 
and  the  homestead  was  not  set  off  and  assigned  until  Decem- 
ber 20,  1878,  more  than  two  months  after  the  liens  attached. 

There  is  no  question  here  as  to  whether  or  not  a  judgment 
lien  can  attach  to  a  homestead  set  off  on  demand,  as  no  such 
judgment  is  in  this  case. 

It  matters  Jittle  whether  or  not  at  common  law  lands  were 
liable  to  execution  sales,  or  what  rights  were  given  by  the 
statutes  of  Westminster  13  Elizabeth,  or  what  statutes  other 
states  may  have  passed. 

And  we  do  not  determine  what  might  be  the  best,  policy  as 
to  exemption  laws.  We  have  to  apply  the  law  as  we  under- 
stand it.  And  we  think  the  judgment  liens  attached  to  the 
premises  before  the  homestead  was  set  off. 

II.  Did  the  liens  become  detached  ? 

The  premises  described  in  the  petition  were  purchased  by 
and  conveyed  to  William  McComb,  jr.,  about  May,  1873 ;  and 
on  or  about  the  twentieth  of  December,  1878,  the  same,  upon 
demand,  were  set  off  and  assigned  to  Wm.  McConib,  jr.,  as 
and  for  a  homeetead. 

The  claim  is,  that  by  this  assignment  of  a  homestead  the 
judgment  liens  became  detached  and  thereafter  the.  lands  as- 
signed as  a  homestead  were  held  freed  of  the  liens. 

From  time  to  time  the  amount  in  value  that  could  be  held 
in  a  Jwme  as  against  a  just  debt,  was  increased,  so  that  in  1878 
it  was  one  thousand  dollars,  as  is  now  provided  in  revised 
statutes,  section  5434  ;  ^'  Husband  and  wife  living  together,  a 
widow  or  widower  living  with  an  unmarried  daughler  or  un- 
married minor  son,  inay  hold  exempt  from  sale,  on  judgment  or 
order,  sl  family  homestead  not  exceeding  one  thousand  dollars 
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in  value;  aud  the  husband,  or,  in  case  of  his  faUure  or  refusal^ 
the  wife  shall  have  the  right  to  make  the  demand  therefor;  bat 
ileither  can  make  such  demand  if  the  other  has  a  homestead." 
Thus  our  laws  regard  a  homestead  as  a  personal  privilege 
which  the  husband  may  fail  or  refuse  to  claim,  when  the  wife 
shall  have  the  right  to  make  the  demand,  but  she  may,  or  may 
not,  exercise  the  right. 

Omley  v.  thilcate,  25  Ohio  St.  824 ;  BuU  v.  Green,  29  Ohio  St. 
667 ;  ChUeoU  v.  Oanleyj  36  Ohio  St.  547 ;  Carpenter  v.  Warren,  38 
Ohio  St.  416. 

Section  5438  also*,  provides :  "  The  officer  executing  any 
writ  of  execution  founded  on  a  judgment  or  order  shall,  on 
application  of  the  debtor,  his  wife,  agent,  or  attorney,  at  any 
time  before  sale,  if  such  debtor  has  a  family,  and  if  the  lands 
or  tenements  about  to  be  levied  upon,  or  any  part  or  parcel 
thereof,  constitute  the  homestead  thereof,  cause  the  inquest  of 
appraisers,  upon  their  oaths,  to  set  off  to  such  debtor,  by 
metes  and  bounds,  a  homestead  not  exceeding  one  thousand 
dollars  in  value;  *  «  *  i^^^  £f  ^q  complaint  be  made 
by  either  party,  no  further  proceedings  shall  be  had.  against 
the  homestead:  but  the  remainder  of  the  debtor's  lands 
and  tenements,  if  any  there  be,  shall  be  liable  to  sale  on 
execution ;  upon  complaint  of  either  party,  and  upon  good 
cause  shown,  the  court  out  of  which  the  writ  issued  may 
order  a  re-appraisement  and  re-assignment  of  the  home- 
stead; but  if  no  application  be  made  during  the  lifetime 
of  the  dwbtor,  it  may  be  made  by  the  widow  of  the  judg- 
ment debtor  at' any  time  before  a  dale."  The  proceedings 
stop,  and  the  liens. remain  attached,  and  the  homestead  may 
be  re-appraised  and  re-assigned. 

''Section  5439.  When  the  homestead  of  a  debtor  in  execu- 
tion consists  of  a  home  and  lot  of  land,  which,  in  the  opinion 
of  the  appraisers,  will  not  bear  division  without  manifest 
injury  find  inconvenience,  the  plaintiff  in  execution  shall 
receive  in  lieu  of  the  proceeds  of  the  sale  of  the  homestead, 
the  amount  over  and  above  one  hundred  dollars,  annually, 
adjudged  by  the  appraisers  as  a  fair  and  reasonable  rent  for 
the  same,  until  the  debt,  costs,  and  interest  are  paid;  *  *  * 
if  the  rent  be  not  paid  quarterly,  as  above  provided,  or  within 
ten  days  after  eac^h  and  every  ^payment  becomes  due,  the 
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officer  shall  proceed  and  sell  the  homestead,  *  ^  ^  the 
plaintiff  in  execution,  the  judgment  debtor,  or  any  other  per- 
son to  whom,  under  any  law  of  this  state,  such  homestead 
has  been  set  off,  may  cause  the  homestead  to  be  re-appraised 
once  in  two  years,  in  the  same  manner  as  provided  in  the  pre- 
ceding section,  and  the  rent  shall,  after  such  re-appraisement, 
be  paid  in  acx^ordance  therewith,"  etc.  Here,  as  above,  the 
homestead  may  be  re-appraised,  and  if  the  proper  rent  b^  not 
paid  quarterly,  the  homestead  may  be  sold  for  not  less  than  its 
appraised  value.  The  judgment  liens  remain  attached;  but 
the  proper  parties  may  hold  exempt  from  sale  the  homestead, 
provided  the  rent  be  paid,  (if  rent  be  due,)  and  they  hold  the 
same  for  a  homestead. 

In  no  place  does  the  statute  provide  that  judgment  liens 
shall  be  detached,  or  that  homesteads  shall  be  held  freed  of 
judgment  liens.  And  section  5440  seems  to  include  just  such 
liens:  ''When  a  homestead  is  charged  with  liens,  some  of 
which,  as  against  the  head  of  the  family,  or  the  wife,  preclude 
the  allowance  of  a  homestead  to  either  of  them,  an>i  others  of 
such  liens  do  not  preclude  such  allowance,"  ete. 

Judgment  liens  cannot  destroy  or  disturb  the  home.  *'The 
leading  object  of  the  homestead  exemption  is,  of  course,  to 
protect  the  home — a  home  not  for  the  husband  alone  but  for 
him  and  his  wife  and  children;"  Judge  J.  F.  Dillon:  "A 
place  where  they  may  live  in  society  beyond  the  reach  of 
financial  misfortune  and  the  demands  of  creditors;"  Parsons 
V.  Livingston^  11  Iowa  106;  Beecherv,  Baldy,  7  Mich.  506.  Rob- 
inson V.  Wiley^  15  N.  Y.  A  homestead  may  be  held  perfectly 
secure  from  judgment  liens,  even  though  thejudgment  liens 
are  used  to  preserve  for  another  home  some  means  of  support. 

The  assignment  of  the  homestead  did  not  detach  or  remove 
the  judgment  liens. 

III.    Did  McComb  sell  the  land  freed  from  the  liens? 

We  think  the  liens  remained.  McComb  avers,  **  that  for 
the  purpose  of  the  support  of  himi^elf  and  family,  and  to 
furnish  him  means  to  engage  in  business  for  the  support  of 
himself  and  family,  he  sold  and  conveyed  in  fee  simple,  the 
premises  described  in  the  petition,  to  Joseph  Satterthwai^  on 
the  seventh  day  of  May,  1880,  for  the  sum  of  one  thousand 
dollars,  and  that  he  has  so  used  the  proceeds  of  the  sale  of  said 
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premises."  This,  is  all  we  know  about  it.  He  claims  he 
should  have  a  right  to  change  hi?  homestead,  but  does  not 
claim  he  secured  or  tried  to  secure  another  homestead;  and 
he  also  claims  he  should  hold  a  $1,000  homestead  just  as  the 
law  permits  him  to  hold  $500  in  lien  of  a  homestead,  but  he 
does  not  tell  us  whethei"  any  part  of  this  proceeds  remains  for 
the  benefit  of  the  wife  and  children  for  whom  mainly  the 
homestead  was  set  off.  If  any  part  be  held  in  lien  of  a  home- 
stead, it  can  be  but  five  hundred  dollars  worth. 
^Our  laws  make  a  wide  distinction  between  holding  a  home- 
stead of  onethousand  dollars  worth  exempt  from  salcj  and  hold- 
ing in  lien  of  a  homestead  five  hundred  dollars  worth  exempt 
from  levy  and  aak.  Judgments  are  not  liens  on  goods  and 
chattels  until  a  levy  is  made  on  them. 

The  statutes  .provide  that  what  is  held  in  lien  of  a  home- 
stead— that  with  which  the  comforts  of  a  home  may  be 
secured — may  be  held  exempt  from  levy  and  sale ;  but  that  a 
homestead  xP&y  be  held  exempt  from  sale;  and  do  not  seek  to 
free  it  from  the  judgment  liens  already  upon  it.  And  it  is 
certain  that  the  judgment  liens,  which  were  upon  the  land 
while  a  homestead  occupied  by  McComb's  family,  would  re- 
main thereon  when  McComb's  interest  was  transferred  to 
Satterth wait,  and  McComb  abandoned  the  homestead;  and 
Satterthwaith  did  not  hold  the  laud  freed  of  the  judgment 
liens. 

IV.  Could  the  land  be  sold  to  pay  the  liens  ? 

Did  the  court  err  in  setting  aside  the  deed  as  to  said  judg- 
ments and  liens  thereof,  and  ordering  th<9  land  sold  for  the 
satisfaction  of  said. liens? 

The  liens  were  upon  the  land  when  the  deed  was  given,  and 
the  sale  of  the  land  to  satisfy  the  liens  had  been  l^tayed  only 
by  the  homeste{id  held  by  McComb.  McComb  does  not  claim 
that  he  held  the  same  as  a  homestead  after  May  7,  1880, 
when  he  sold  and  conveyed  the  same  to  Satterth  wait  and 
abandoned  it  as  a  hoipestead.  No  one  claims  that  Satter- 
thwait  held  the  land  as  a  homestead  for  McComb  or  his  family. 
Mrs.  McComb  had  signed  the  deed  and  abandoned  the  home- 
stead. And  the  homestead  being  out  of  the  way  there  is 
nothing  shown  that  should  longer  stay  the  sale  of  what  was 
once  the  homestead. 
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ThiB  if)  in  accordance  with  Allen  v.  CboJb,  26  Barb.  374,  and 
Smith  V.  Brackett^  36  Barb.  571,  and  other  cases. 

The  case  of  Wehrle  v.  WehHe,  39  Ohio  St.  365,  is  not  like  this 
oase.  In  that  case  an  executor  sought  to  sell  land  subject  to  a 
widow's  homestead.  The  cases  are  not  in  conflict,  but  different. 

There  was  no  error,  and  the  judgment  is  affirmed. 

[To  appear  in  42  Ohio  St.] 


■TOCXHOLDEBS-STATUTOBT  UABIUTT  FOB  DXBT8  JLQCBJTEB  BBFOBl 

FABTT  BBGAXS  STOCXHOLDBB. 

{OMo  Supreme  Ocmrt  O^mmiMion.    May  6, 1SS4. 

BoNEWiTZ  V.  Bank. 

1.  In  an  action  by  a  creditor  of  an  insolyent  corporation  to  enforce  tlia 
personal  liability  of  its  stockholders,  where  the  stockholders  were  not 
all  before  the  court,  and  it  did  not  appear  that  those  not  senred  with 
process  uonld  not  have  been  served,  it  was  error  to  assess  upon  tfie 
stockholders  served  the  whole  amount  of  the. Indebtedness  of  the 
ooiporation. 

2.  In  such  action  it  was  error  to  give  judgment  for  some  of  the  stock- 

holders releasing  them  Arom  assessment,  upon  the  finding  that  they 
did  not  own  stock  at  the  time  the  liability  sought  to  be  enforced 
accrued,  without  finding  further  that  the  stock  held  by  these  de- 
fendants had  not  been  sold  by  the  corporation  prior  to  the  time  auch 
liability  accrued; 

Error  to  the  District  Cotirt  of  Van  Wert  County. 

W.J.  Beers,  for  plaintiff  in  error. 

I.  N.  Alexander,  for  defendant  in  error. 

McCauley,  J.  The  action  in  the  common  pleas  was  brought 
by  the  Van  Wert  County  Bank  against  the  plaintiff  in  error 
and  others  as  stockholders  in  the  Van  Wert  Woolen  Mills,  a 
corporation.  The  petition  averred,  amongst  other  things,  that 
the  woolen  mills  was  indebted  to  the  plaintiff  by  judgment, 
that  it  Was  insolvent  and  that  the  plaintiff  in  error  an,d  others 
were  stockholders  in  the  corporation  and  prayed  for  a  finding 
of  the  indebtedness  of  the  corporation  and  that  an  assessment 
be  made  upon  the  stockholders  to  pay  and  discharge  this  in- 
debtedness. 

The  return  of  the  summons  issued  in  tne  case  shows  that 
the  persons  mentioned  in  the  petition  as  stockholders,  were  all 
served  but,  two,  L.  W.  Moss  and  J.  R.  Kling,  and  as  to  them, 
the  return  is  silent,  and  it  does  not  appear  thut;  they  were  in 
any  way  brought  before  the  court.  Two  of  the  defendants 
filed  answers  setting  up  claims  against  the  corporation.    The 
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amounts  owing  by  the  corporation  to  the  bank  and  to  the  de- 
fendants who  set  up  their  claims  were  found  by  the  court,  and 
this  amount  exceeded  the  amount  of  stock  alleged  to  have 
been  owned  by  all  the  stockholders  who  were  before  the  court. 

Judgment  was  thereupon  given  for  the  plaintiff  and  the 
defendants  who  set  up  their  claims  against  the  stockholders 
who  had  been  served  with  summons,  for  a  sum  equal  to  the 
full  amount  of  stock  owned  by  each  of  them.  The  court  also 
found  that  two  of  the  defendants  who  were  stockholders  when 
the  suit  was  commenced,  were  not  stockholders  when  the  ir. 
debtedness  accrued  which  was  sought  to  be  enforced  in  the 
action,  and  upon  this  finding  gave  judgment  for  these  two 
ilefendants,  that  they  were  not  liable  to  assessment. 

Upon  this  record  there  are  two  errors: 

1,  In  an  action  of  this  kind  all  the  owners  of  stock  are 
necessary  parties.  Statute  section  3260;  WrtgfU  v.  MeOor- 
miek,  17  Ohio  St.  86;  Vmsied  v.  Buahirk,  id  113 ;  Broum  v.  Hitchr 
<»cJfc,  36  0hio  St.  667;  Wheder  v.  Faurot,  37  Ohio  St.  26.  The 
defendants,  Kling  and  Moss,  according  to  the  statements  of 
the  petition,  were  the  owners  of  about  one-fourth  of  the  whole 
stock  of  the  corporation,  and  without  showing  that  these 
defendants  could  not  have  been  served  with  process  and  made 
to  bear  their  share  of  the  burden,  the  whole  indebtedness  of 
the  corporation  is  assessed  upon  the  remaining  stockholders. 
The  court  in  the  decree  finds  that  Kling  and  Moss  were 
not  residents  of  Ohio.  Upon  what  averment  or  in  what 
other  way  this  finding  was  made  is  impossible  to  determine, 
as  it  was  not  averred  in  any  pleading  in  the  case,  and  the 
record  shows  that  the  decree  was  taken  on  failure  to  answer 
by  any  of  the  defendants,  except  the  two  who  set  up  claims. 
But  the  finding  that  they  were  not  residents  of  Ohio,  was  not 
'Conclusive  of  the  fact  that  they  could  not  have  been  served 
with  process  in  the  action.  The  return  of  the  summons  being 
silent  as  to  these  defendants,  did  not  show  that  they  could 
not  have  been  served.  In  proceeding  to  give  judgment 
against  the  defendants  properly  before  the  court,  without  con- 
clusive proof  by  the  return  of  the  sheriff,  and  in  fact  that 
these  defendants  were  beyond  the  process  of  the  court,  was 
error. 

2.  The  court  found  that  the  defendants,  Lewis  6.  Schumm 
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and  0.  P.  Bopewits,  were  not  the  owners  of  stock  at  the  time 
the  indebtedness  to  the  plaintiff  accrued  and  thereupon  gave 
judgment  for  them,  that  they  were  not  liable  to  assessment  aa 
other  stockholders  were.  The  petition  averred  that  they 
were  stockholders  at  the  commencement  of  the  action,  and  no 
denial  of  this  averment  was  made  by  answer  or  otherwise. 
The  finding  that  they  were  not  the  owners  of  stock  at  the 
time  the  debt  of  the  plaintiff  accrued,  did  not  authorise  a 
judgment  for  them.  If  the  finding  had  been  that  the 
stock  they  held  when  the  action  was  commenced,  had  not 
been  sold  by  the  corporation  until  after  the  debt  of  the 
plaintiff  had  accrued,  the  judgment  would  have  been  proper. 
If  the  stock  held  by  these  defendants  had,  before  the  debt 
accrued  to  the  plaintiff,  been  sold  by  the  corporation,  and 
they  afterwards  became  the  owners  of  it,  they  would  be  prima- 
rily liable  to  the  creditors  of  the  corporation.  Brown  v.  HUchr 
cock,  36  Ohio  St.  667. 

[To  appear  in  41  Ohio  St.]  JudgmaU  reoenedL 


BALK  BT  ASSieHES  ITVBBB  BBC.  6  OF  TEB  ACT  BXOlOATnie  ABSXeW- 

KBBTS  AT  JUDICIAL  BALS-XIBTAXB  AB  TO 

QU  ABTITT  OB  LABD  BOLD. 

iOkio  Supreme  Oouirt  OMitmiMion.    April  29, 1884.) 

Drbsbaoh  Et  AL.,  Assignees,  xk  Stein  et  al. 
Dresbach  et  al..  Assignees,  v.  Dresbach  et  al. 

1.  S.  made  an  avlgDment  of  aU  bis  property  to  D.  and  W.  for  the  benefit . 

of  his  creditors,  under  the  assignment  lavrs  of  the  state.  A  portion 
of  the  real  estate  was  sold  by  the  assignees  at  privatd  sale,  and  all 
steps  taken  about  the  sale  were  in  strict  conformity  to  amended 
section  five  of  **an  act  regulating  the  mode  of  administering  assign- 
ments for  the  benefit  of  creditors."  [58  Ohio  L.,  106]. 
Htid:    ThiH  was  a  Judicial  sale. 

2.  Where  the  assignees  afterwards  brought  an  action  against  the  par- 

chasers  to  fbi^close  the  mortgage  giv«n  to  secure  a  portion  of  tbe 
purchase  money,  it  is  not  a  good  defense  to  show  that  the  assSKuees 
and  purchasers  were  mistaken  as  to  the  number  of  acres  in  the 
tract  of  land  so  sold. 
Reserved  in  the  District  Court  of  Pickaway  County. 
On  the  fifth  of  November,.  1875,  Isaac  W.  Stage  made  an 
assignment  for  the  benefit  of  his  creditors  to  Isaac  E.  Dres- 
bach and  Festus  Walters,  and  the  deed  of  assignment  was  at 
once  filed  with  the  Probate  Court  of  Pickaway  County,  Ohio. 
On  November  12,  the  assignees  filed  a  petition  in  the  probate 
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court  asking  that  they  be  authorized  to  sell  the  real  estate  of 
the  assignor,  to  which  proceeding  the  assignor,  his  wife,  all 
lien  holders  and  other  pariies  having  an  interest  in  the  land, 
were  made  parties.  The  land  was  in  two  tracts,  one  of  591 
acres  in  Walnut  township  and  the  other  of  288  acres  in  Circle- 
ville  township.  Proper  orders  were  afterwards  made  author- 
ising the  sale  of  the  land  and  the  subdivision  of  the  691  acre 
tract  into  four  parcels.  Lot  No.  1  of  this  subdivision  is  the 
one  involved  in  this  case.  Prior  to  October,  1877,  the  assignees 
ofiered  this  lot  No.  1  for  sale,  four  different  times,  but  it  re- 
mained unsold;  On  the  eighth  of  October j  1877,  the  assignees 
asked  the  probate  court  for  an  order  to  sell  this  lot  at  private 
sale,  which  request  was  granted.  October  12,  the  assignees 
reported  to  the  probate  court  that  tney  had  sold  these  prem- 
ises to  David  H.  Stein  and  Wilson  Dresbach  at  $50  per  acre. 
The  next  day  the  sale  was  confirmed  by  the  <x>urt  and  the 
assignees  directed  to  make  and  deliver  a  deed  to  the  purchas- 
ers. The  terms  of  sale  were  one-third  cash,  one-third  in  one^ 
year  and  the  remainder  in  two  years.  The  premises  were- 
supposed  to  contain  three  hundred  and  sixty  and  72-100  acres. 
Stein  was  the  purchaser  of  one-half  and  Dresbach  of  the  other 
half.  S.  &  D.  subdivided  the  premises,  and  to  secure  the  de- 
ferred payments  each,  with  his  wife,  on  the  twentieth  day  of 
October,  executed  and  delivered  to  the  assignees  his  mortgage 
deed. 

In  January,  1880,  the  assignees  instituted  two  suits  in  the 
Court  of  Common  Pleas  of  Pickaway  County — one  against 
Stein  and  wife  and  one  against  Dresbach  and  wife  asking  for 
the  foreclosure  of  the  two  mortgages  and  the  sale  of  the  mort- 
gaged premises  on  account  of  the  non-payment  of  the  last  in- 
stallment of  purchase  money.  As  a  defense  the  defendants 
averred  that  the  parcel  of  ground  sold  to  them  by  the  assignees 
only  contained  320  72-100  acres,  and  that  this  mistake  was 
made  by  the  surveyor  employed  by  the  assignees  to  subdivide 
the  591  acre  tract.  They  therefore  asked  that  this  mistake  be 
corrected  by  the  surrender  and  cancellation  of  the  notes  and 
mortgages  upon  the  full  payment  by  them  of  the  purchase 
money  for  320  72-100  acres  at  $60  per  acre.  To  the  answers 
replies  were  filed  and  issues  of  fact  made  up.  The  court  of 
common  pleas  rendered  judgment  in  favor  of  the  assignees 
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and  appeals  were  taken  to  the  district  conrt.  Upon  the  hear- 
ing of  the  case  of  Dresbach  et  al.,  assignees,  v.  Stein  and  wife 
by  the  district  court,  the  following  order  was  made : 

**  This  day  came  the  said  parties,  by  their  attorneys,  and 
this  cause  came  on  for  hearing  on  the  pleadings  and  evidence, 
and  the  evidence  being  heard,  and  it  appearing  to  the  court 
that  important  and  difficult  questions  are  involved  in  this 
cose,  on  motion  of  the  defendants,  it  is  ordered  that  this 
case  be,  and  the  same  is  hereby  reserved  and  ordered  to  be 
sent  upon  the  certified  bill  of  evidence  filed  herein,  to  the  su- 
preme  court  of  this  state,  for  its  decisions  on  the  same/' 

The  same  order  was  made  in  the  case  of  Dresbach  et  al.,  as- 
signees, V.  Dresbach  and  wife. 

Fe9tu»  WaUen  and  jSafriaon,  Oida  <k  Marshy  for  plaintiffs. 

PagCy  Abemelhy  <k  Folsonij  for  defendants. 

Nash,  J.  We  think  it  is  reasonably  certain  that  at  the 
time  the  sale  took  place  the  assignees  and  Stein  and  Dresbach, 
the  purchasers,  supposed  that  the  premises  sold  contained 
three  hundred  and  sixty  and  72-100  acres  and  were  without 
knowledge  as  to  the  deficiency  of  forty  acres.  Can  this  mis- 
take be  corrected  in  proceedings  by  the  assignees  to  foreclose 
the  mortgages  given  to  secure  the  payment  of  the  purchase 
money  ? 

To  determine  this  question  we  must  first  ascertain  the  char- 
acter of  the  sale.  It  was  conducted  under  section  5  of  the  act 
regulating  the  mode  of  administering  assignments  for  the  ben- 
efit of  creditors ;  [58  O.  L.  105].  The  land  had  been  surveyed, 
appraised  and  offered  at  public  sale,  but  had  not  been  sold,  for 
want  of  bidders.  All  these  things  were  done  under  the  super- 
vision of  the  probate  court  and  in  the  manner  provided  by 
the  statute.  Then  application  was  made  to  the  probate  court 
for  an  order  to  sell  at  private  sale.  The  court  exercising  a 
power  conferred  by  section  5,  above  referred  to,  and  being  sat- 
isfied that  it  would  be  for  the  advantage  of  the  creditors  of 
the  assignor,  made  the  order.  The  assignees  then  sold  the  land 
to  Stein  and  Dresbach,  upon  the  terms  and  under  the  limita- 
tions authorized  by  the  court.  The  sale  was  reported  to  the 
court,  confirmed  by  the  court,  deeds  ordered  by  the  court  and 
made  and  delivered  to  the  purchasers  in  pursuance  of  such 
order.     In  short,  the  assignees  acted  as  the  agents  of  the  court 
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in  selling  the  land  and  simply  obeyed  its  orders,  made  in  ac- 
cordance with  powers  conferred  by  the  statute  regulating  as- 
signments for  the  benefit  of  creditors.  Thit  was  a  judicial 
sale,  a  distinguishing  feature  of  which  is  that  it  must  be  con- 
firmed by  the* court  before  it  will  be  complete. 

Freeman  on  Void  Judicial  SaleSj  14  ;  1  Bouvier^s  Law  Dictionary^ 
767 ;  Rarer  on  Judicial  Salea^  Chap.  1,  p.  1,  and  the  authorities 
therein  cited. 

As  this  was  a  judicial  sale,  we  are  of  the  opinion  that  in  an 
action  by  the  assignees  against  the  purchasers,  to  foreclose  the 
mortgage  given  to  secure  the  purchase  money,  the  purchasers 
cannot  be  made  whole  as  to  the  mistake  of  fprty  acres  by 
being  given  a  credit  of  $2,000.  Stein  and  Dresbach  were 
charged  with  the  duty  of  ascertaining  for  themselves  the 
character,  condition  and  amount  of  the  property ;  Mechanics 
8,  &  B,  L.  Association  v.  0' Conner,  29  Ohio  St.  651.  This  could 
have  been  easily  done.  The  surveyor  employed  by  the  as- 
signees to  subdivide  and  plat  the  land  made  correct  returns 
of  the  length  of  the  boundary  lines,  and  if  the  purchasers 
had  made  a  computation  from  these  the  mistake  now  com- 
plained of  woi  !ld  have  been  discovered.  The  defendants  before 
giving  thieir  mortgages  and  before  the  sale  was  completed, 
employed  a  surveyor  for  the  purpose  of  dividing  this  parcel 
of  land  into  two  equal  parts.  This  he  attempted  to  do.  From 
these  circumstances  it  would  seem  that  nothing  less  than 
great  carelessness  could  have  prevented  them  from  discovering 
this  error. 

If  the  purchasers  had  sought  relief  by  resisting  the  con- 
firmation of  the  sale  and  at  a  time  when  all  parties  could 
have  been  restored  to  their  original  position  it  should  have 
been  granted.  They  do  not  now  ask  to  have  the  original 
contract  rescinded.  It  is  impossible  in  this  action  to  give  the 
defendants  any  relief;  OVU  v.  WhUlaker,  2  Phillips  Ch.  Reps. 
338. 

The  cases  under  consideration  were  in  th^  district  court  on 
appeal.  That  court  without  making  any  finding  upon  the 
facts,  reserved  the  cases  upon  the  law  and  the  facts  to  this 
court.  We  render  the  decree  in  each  case  which  the  district 
court  should  have  rendered  and  in  favor  of  the  plaintifib. 

[To  appear  in  41  Ohio  St.] 
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PASTHEBBHIP— PAXnrXB'S    AUTHOBITT    TO  BOBBOW   KOBBT  AIB 
OITB  BOtBB-BOnCB  OF  LBBDEB. 

(Ohio  JSh^preme  OauH  ObmmtMton.    Apxil29,  1884.) 

Benninobk,  Ireland  &  Bailet  v.  Hess. 

1.  In  a  oommercial  partnership,  each  partner  has  the  right  to  borrow 
money  and  g^ve  notes  for  partnership  purposes  in  the  Arm  name, 
and  thereby  bind  all  the  partners,  notwithstanding  a  pri-vate  ar- 
rangement among  themselves  to  the  contrary,  if  such  arrangement 
be  not  known  to  thos^  giving  the  credit. 

2.  B.,  such  a  partner,  with  authority  to  borrow  money  in  the  firm  name, 
representing  that  he  washed  to  borrow  money  for  the  use  of  the  part- 
nership, effected  a  loan  on  the  strength  of  such  representation,  and 
in  two  days  after  receiving  the  money,  brought  to  th^  lender  a  note 
therefor,  payable  to  the  order  of  the  lender,  signed  by  the  partner  in 
his  individual  capacity,  and  endorsed  by  him  in  the  name  of  his 
firm.    Held: 

That  the  note  not  having  been  delivered  until  after  the  transaction,  the 
form  of  the  note  was  only  a  circumstance  for  the  consideration  of  the 
Jury  in  connection  with  what  was  said  and  done  at  the  time  of  the 
transskction,  in  determining  whether  at  the  time  of  advancing  the 
loan,  the  lender  had  notice  that  the  partner  borrowed  the  money  for 
his  own  private  use. 

8.  Where  the  act  of  the  partner  is  within  the  scope  of  the  partneiahip, 
a  declaration  made  by  him  at  the  time  of  the  transaction,  is  compe- 
tent to  show,  that  the.act  was  done  in  behalf  of  the  partnership ;  and 
if  the  credit  was  obtained  on  the  faith  of  such  declaration,  the  falsity 
of  the  representation  is  not  material. 

Error.  Reserved  in  the  District  Court  of  Hamilton 
County. 

The  facts  will  be  found  in  the  opinion. 

MouUon,  Johnson  &  Levy,  for  plaintiffs  in  error. 

C.  M.  Lotze  and  Goebd  &  Bettinger,  for  defendant  in  error. 

DicKMAN,  J.  The  original  action  was  brought  by  the  de- 
fendant in  error,  Charles  Hess,  in  the  Superior  Court  of  Cin- 
cinnati, against  Jacob  Benninger,  George  F.  Ireland,  William 
F.  Bailey  and  James  W.  Gaff,  as  co-partners  under  the  firm 
name  of  Benninger,  IVeland  <fe  Bailey,  on  a  promissory  note 
for  $1,500,  bearing  date  July  5,  1877,  payable  in  six  months 
after  date  to  the  order  of  Charles  Hess,  signed  '*  Jacob  Ben- 
ninger," and  indorsed  "  Benninger,  Ireland  &  Bailey."  About 
the  end  of  June,  1877,  Benninger  called  at  the  house  of  Hess, 
and  asked  him  if  he  had  any  money  to  spare,  representing  to 
him  in  what  may  be  treated  as  equivalent  language,  that  his 


Ohio  Law  Journal.  639 

firm — then  engaged  in  the  buBinesR  of  pork  packing  in  Cin- 
cinnati— was  short  of  money,  and  had  a  note  of  $10,000  to  pay 
that  week.  Hess  replied,  that  he  had  "  not  exactly  "  money 
to  spare,  bnt  that  he  could  let  him  have  $1,500  until  Christ- 
mas. Accordingly  on  July  2, 1877,  Hess  handed  him  $1,000, 
and  in  a  day  or  two  thereafter,  $500  more.  Upon  receiviog 
the  money,  Benninger  said  '^  he  would  fix  up  a  note  "  and 
'*  bring  it  up  from  the  pork-house,"  and  thereupon  went  from 
the  residence  of  Hess  directly  to  the  pork-house  of  Benninger, 
Ireland  &  Bailey,  but  did  not  bring  the  note  to  Hess  until 
about  two  days  afterwards.  The  note,  described  as  above,  was 
written  at  the  pork-house  by  one  of  the  firm's  clerks,  and  the 
name  of  the  firm  and  that  of  Benninger,  were  attJEUshed  thereto, 
at  the  same  time,  by  Benninger  himself,  though  that  fact  was 
not  known  to  Hess.  The  petition  drawn  in  the  usual  form, 
was  amended  so  as  to  contain  the  allegation,  ^'  that  the  note 
was  given  for  money  loaned  the  firm  by  the  plaintiff."  It  was 
put  in  issue,  and  contended  by  the  defendants  on  the  trial  in 
the  court  below,  that  the  note  was  endorsed  by  Benninger 
without  the  sanction  or  authority  of  his  firm  ;  that  the  en- 
dorsement was  made  outside  the  business  of  the  firm,  and 
without  their  knowledge  or  consent ;  that  none  of  the  pro- 
ceeds of  the  note  was  applied  to  the  business  or  use  of  the 
firm ;  and  that  the  endorsement  was  wrongfully  made  by  Ben- 
ninger to  and  for  his  own  individual  use  solely.  In  the  su- 
perior court  a  verdict  was  returned  for  the  plaintiff  and  judg- 
ment was  rendered  accordingly.  On  petition  in  error  in  the 
district  court,  the  case  was  reserved  to  this  court  for  de- 
cision. 

Among  the  implied  powers  of  a  partner,  one  of  the  most 
important  and  necessary  is,  that  of  borrowing  money  oh  the 
•credit  of  the  firm.  The  members  of  a  trading  partnership 
<couId  not  meet  the  sudden  exigencies  of  commerce  if  they  did 
not  possess  this  power.  Accordingly,  it  is  now  well  settled, 
that  in  ordinary  commercial  partnerships,  each  partner  has 
the  right  to  borrow  money  for  partnership  purposes,  in  the 
firm  name,  and  when  credit  is  thus  extended  to  a  partnership, 
it  will  bind  all  the  partners  notwithstanding  any  private  ar- 
rangement among  themselves,  if  such  arrangement  be  not 
known  to  those  giving  the  credit.    The  loan  must  be  made  in 
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good  faith,  for  the  use  of  the  firm,  and  if  so  made,  a  subsequent 
misapplication  of  the  money  to  the  individual  use  of  the 
partner,  wili  not  deprive  the  lender  of  his  remedy  against  the 
other  members  of  the  firm.     Kleinhaaa  v.  Oeneroua,  25  Ohio  St. 
667.    Nor  will  it  be  material  in  such  case,  that  the  other  part- 
ners  were  not  informed  of  the  transaction,  and  repudiated  it  as 
soon  as  it  came  to  their  knowledge.    And,  ^  in  the  case  at 
bar,  if  a  partner  borrows  money  for  the  use  of  the  partnership, 
his  declarations  mader  at  the  time  of  the  transaction,  will  be       . 
competent  to  show,  that  the  act  was  done  in  behalf  of  the       | 
partnership,  and  if  the  credit  was  obtained  on  the  faith  of       i 
such  declaration,  the  falsity  of  the  representation  will  not  be 
material.  i 

If  any  agreement  ever  existed  between  the  partners  in  the  i 
firm  of  Benninger,  Ireland  dc  Bailey,  as  to  a  partition  or  dis- 
tribution amonpr  themselves  of  duties  and  powers  in  the 
management  of  the  partnership  affairs,  it  is  not  claimed  that 
any  knowlecl£:e  of  such  agreement  was  ever  brought  home  to 
Hess.  To  him,  one  partner  was  clothed  with  as  much  author- 
ity, and  was  as  much  the  financial  agent  ot  the  concern,  as 
another.  Doubtless,  as  to  bun,  Benninger  waefuUv  empow- 
ered to  obtain  the  loan  for  and  in  behalf  of  the  firm.  He  vir- 
tually represented  to  Hess,  that  he  wasac^tingfor  the  partner- 
ship, and  in  our  judgment,  Hess  honestly  believed  that  he  did 
so  act.  Under  the  charge  of  the  court,  in  which  we  ^nd  no 
error,  and  upon  the  -testimony  as  disclosed  in  the  record,  the 
jury  must  have  believed,  as  indicated  by  their  verdict,  that 
credit  was  given  in  good  faith  to  the  firm  by  Ifess,  and  that 
Benninger  was  acting  in  the  usual  cour<^e  of  business  for  the 
firm  in  obtaining  the  loan.  Under  such  circumstances,  the 
liability  of  the  firm  became  fixed  before  the  delivery  of  the 
note ;  and  the  note  might  have  been  discarded  as  the  founda- 
tion of  the  action,  and  have  been  used  in  evidence  in  an 
action  for  money  loaned.  The  note  was  given  after  the  trans- 
action was  complete,  and  did  not  therefore  from  the  form  in 
which  it  was  executed,  tend  to  put  the  lender  upon  inquiry,  or 
furnish  ground  to  believe  at  the  time  of  the  loan,  that 
the  money  was  to  be  used  for  other  than  partnership  pur- 
poses. 
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It  will  not  be  disputed,  that  if  it  appears  on  the  face  of  the 
bill  or  note,  that  it  was  signed  by  a  partner  in  the  name  of 
the  firm  as  surety,  this  wiH  be  notice  to  the  world,  that  it  was 
not  given  in  due  course  of  partnership  business.  Nor  will  a 
different  rule  prevail,  although  the  fact  that  the  firm  is  surety 
may  not  be  written  out  in  words,  but  simply  inferred  as  a 
conclusion  from  the  character  of  the  note  or  the  position  of 
the  names  of  the  parties.  But  at  the  time  Hess  loaned  the 
money,  the  note  was  not  in  existence,  and  could  not  have  put 
him  upon  his  guard,  by  indicating  that  Benninger  had  as- 
sumed to  make  his  co-partners  makers,  with  the  obligation  of 
sureties.  The  note  not  having  been  drawn  and  delivered  un- 
til after  the  transaction  was  complete,  the  form  of  the  instru- 
ment was  only  a  circumstance  for  the  consideration  of  the 
jury,  in  connection  with  what  transpired  at  the  time  of  the 
loan,  in  determining  whether  the  lender  then  had  notice,  that 
the  partner  borrowed  the  money  for  his  own  private  use. 
Certainly  the  lender  was  not  to  lose  his  remedy,  because  the 
borrowing  partner  chose  to  supplement  the  previous  obliga- 
tion and  liability  of  the  firm,  by  giving  a  note  in  which  he 
may  have  transcended  his  power  as  an  agent  of  his  co-partners. 

It  is  contended  however,  that  the  verdict  and  judgment  in 
this  case  are  predicated  upon  a  different  eause  of  action  from 
that  contained  in  the  pleadings;  that  the  liability  sought  to 
be  enforced  was  on  a  promissory  note,  while  the  cause  of  action 
proved  was  money  loaned,  or  the  consideration  of  the  note. 

By  section  6294  of  the  Revised  Statutes,  ''  No  variance 
between  the  allegation  in  a  pleading,  and  the  proof,  shall  be 
deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice,  in  maintaining  his  action  or  defense 
upon  the  merits,  and  when  it  is  alleged  that  a  party  has  been 
80  minled;  that  fact  must  be  proved  to  the  satisfaction  of  the 
oourt,  and  it  must  also  be  shown  in  what  respect  he  has  been 
misled;  and  thereupon  the  court  may  order  the  pleading  to 
be  amended,  upon  such  terms  as  are  just." 

And  by  section  6296  of  the  Revised  Statutes,  'Vhen  the 
variance  is  not  material,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  and  may  order  an  imme- 
diate amendment  without  costs." 

It  was  not  alleged  or  proved  to  the  court,  that  Benninger, 
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Ireland  &  Bailey  were  misled  in  any  respect  by  any  vari- 
ance between  tbe  pleading  and  proof  of  the  plaintiff  below. 
And  in  our  opinion,  whatever  variance  there  may  have  been 
between  the  allegations  in  the  petition  and  the  proof,  it  did 
not  mislead  the  defendants  below  to  their  prejudice  in  main- 
taining  their  defense  upon  the  merits,  and  therefore  was  not 
material.  Not  being  material,  the  court  might  have  di- 
rected the  facts  to  be  found  according  to  the  evidence,  and 
have  ordered  an  immediate  amendment  without  cost8.  But 
the  fact  that  the  pleading  under  the  circumstances  was  not 
amended  to  conform  to  the  proof,  does  not  constitute  ground 
for  the  reversal  of  the  judgment  on  error.  Sibila  v.  Bahngyj  34 
Ohio  St.,  399. 

As  provided  by  section  5114  of  the  Revised  Statutes,  "  The 
court  may,  before  or  after  judgment,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  amend  any 
pleading,  process,  or  proceeding  *  *  *  by  inserting  other 
allegations  material  to  the  case,  or,  when  the  amendment 
does  not  change  substantially  the  claim  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  the  facts  proved." 
And  by  section  5115  of  the  Revised  Statutes,  **  The  court, 
in  every  stage  of  an  action,  must  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed,  or  affected,  by  reason  of  such  error 
or  defect." 

These  provisions  are  founded  upon  the  principles  of  an 
enlightened  justice.  In  Hoffman  v.  Gordon,  15  Ohio  St.,  211, 
the  court  say :  **  The  evident  object  of  the  code  is  to  vest  in 
the  court  a  discretion,  Where  it  can  be  done  without  surprise 
or  injury,  to  try  the  case  upon  the  evidence^  outside  of  the 
pleadings,  and  if  objection  be  made,  to  allow  the  pleadings 
to  be  conformed  to  the  evidence  at  once  and  without  terms." 
Where  a  judgment  has  been  rendered,  and  there  has  been 
a  variance  between  the  pleading  and  the  proof,  but  not  such 
as  to  mislead  the  opposite  party  to  his  prejudice;  and  where 
there  has  been  an  omission  in  such  case  to  conform  the  plead- 
ing to  the  facts  proved,  it  will  not  be  in  furtherance  of  justice 
to  deprive  the  plaintiff  of  the  fruits  of  the  trial  by  a  reversal 
of  the  judgment  on  error. 
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The  aforegoing  sections  of  the  Revised  Statutes  correspond 
literally  with  sections  of  the  New  York  code  in  pari  fnoUeria. 
In  the  case  of  BenneU  v.  JtidsoUy  21  N.  Y.,  238,  the  court  say : 
"The  allegation  might  have  been  made  to  conform  to  the 
proof,  and  where  this  might  properly  be  done  at  the  trial,  it 
can  be  done  even  after  judgment.  This  court  in  such  cases 
never  reverses  a  judgment,  although  the  amendment  has  not 
been  actually  made." 

In  our  view,  the  record  discloses  no  error  that  requires  a 
reversal  of  the  judgment  of  the  court  below.  The  judgment 
of  the  superior  court  is  therefore  affirmed. 

[To  appear  in  41  0.  S.  R.]  Judgment  accordingly. 
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DIGEST  OF  CASES. 


Attomay— XtrntCotion— JfU«re«<.— When  an  attorney  has  collected 
money  for  his  client,  there  la  no  right  of  action  against  him  until  a 
demand  and  a  refasal  to  pay*  or  at  leaat  some  act  manifeating  a  purpose 
to  withhold  the  money;  therefore  limitation  runs  only  from  the  date  of 
•noh  aut,  and  intereat  ia  recoverable  only  from  that  date.  Cford  y.  2Viy- 
Ivr^  4te,    Fleming  Oo.  Ky.  Cir.  Ct.,  April  28, 18S4. 


644  Ohio  Law  Journal. 

Attomej— lAfitMZtey  o/,  on  ExammtUion  of  Title  to  Bead  Property.-^K. 
applied  to  a  money  lender  for  a  loan  of  |8,000  and  offered  his  note  there- 
for, aeoured  by  a  mortgage  on  certain  real  property ;  B,  the  attorney  of 
the  money  lender,  examined  the  title  to  the  real  property,  and  furnished 
the  latter  a  oerti  Acate  to  the  effect  that  B*8  title  was  good  and  the  property 
uniucumbered,  and  thereupon'tbe  loan  was  made  on  the  terms  proposed; 
subsequently  and  before  the  maturity  ot  the  note  it  was  assigned  to  the 
plaintiff,  who  foreclosed  the  mortgage  and  sold  the  property,  when  it  was 
found  that  it  was  encumbered  by  a  prior  mortgage,  so  that  the  plaintiff 
did  not  realize  the  amount  of  his  debt  by  f  1,794.36 :  H^d^  that  there  was 
no  privity  of  contract  between  A  and  the  plaintiff,  and  that  he  waa  not 
liable  to  the  latter  for  the  loss.  The  Dundee  Mortgage^  etc.,  Ob.  v.  Bughee, 
U.  S.  C.  G.  D.  Oregon.    2  West  Coast  Rep.  706. 


Corporation— JnCei/ereYice  with  Management  of, — A  court  of  equity  can 
never  interfere  with  the  management  of  the  at&irs  of  a  corporation  by 
its  own  elected  officers,  unless  they  exceed  their  discretion  or  are  guilty 
of  fraud.    Cioottev,  Aneiaux,    Sup.  Ct.  Mich.    18  N.  W..  Rep.,  708. 

Insniaaoe — Ckmtraet  by  Infantr—Joint  Policy  by  Several  Partiee-^Fkniure 
qfone  to  Comply  with  Cbndt7wm«.~It  is  no  defense  to  an  action  upon  a 
policy  of  insurance  that  the  insured,  being  infants,  were  not  bound  by 
the  contract.  The  interests  of  parties  who  have  Jointly  taken  out  a  pol- 
icy of  insurance  are  not  severed  by  the  occurrence  of  aloes;  and  any 
subsequent  failure  upon  the  part  of  one  of  them  to  comply  with  the  con- 
ditions imposed  by  the  policy  will  defeat  any  action  that  may  be  brought 
upon  it.  All  contractees  must  Join  in  suing  upon  a  promise  made  to  them 
Jointly,  and  any  defense  that  is  good  against  one  of  them  personally  will 
defeat  the  entire  action ;  nor  can  such  person  help  the  others  by  assign- 
ing bis  claim  to  them.  Monoghan  y.  AgrieiilUural  Fire  Ine.  Gb.  8.  CU 
Mich.,  18  N.  W.  Rep.  700. 


Xaster  and  Servant— IVotecMon  Against  Aeeidente,— The  proprietors  of 
mills,  or  places  where  machinery  is  used,  are  not  bound  to  provide 
against  every  possible  accident  that  can  happen,  the  probability  of  which 
is  not  suspected  by  either  the  proprietors  or  employes  until  it  occurs. 
The  defendants  herein  were  not  bound  to  protect  the  revolving  wheel  be> 
tween  the  arms  of  which  the  plaintiff's  leg  was  crushed ;  the  occurrence 
was  an  accident  very  unlikely  to  happen,  and  not  anticipated  by  either 
party,  though  it  appeared  afterwards  how  it  could  have  been  avoided. 
Sgogren  v.  HaJL    Sup.  Ct.  Mch.,  18  N.  W.  Rep.  878. 


"He^li^tvAe— Street  It.  B.—Duly  to  Foeeengere—  Who  ia  a  Faeaemger.-^ 
Street  railway  companies,  as  carriers'  of  passengers  for  hire,  are  bound 
to  exercise  the  highest  degree  of  care  and  diligence  consistent  with  the 
nature  of  their  undertaking,  and  are  responsible  for  the  slightest  neg- 
lect. This  rule  extends  to  the  management  of  the  cars  and  track,  and  to 
all  the  arrangements  necessary  for  the  safety  of  passengers  as  respects 
accidents  from  collision  or  otherwise.  Where  an  injury  to  a  passenger 
occurs  through  a  defect  in  the  construction  or  working  or  management 
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of  the  vehield,  or  anything  pertaining  to  the  service  which  the  carrier 
onght  to  control,  a  presumption  of  negligence  arises  from  the  happening 
of  the  ^Moldent,  and  upon  sneh  proof  the  hnrden  will  derolve  upon  the 
defendant  to  exonerate  himself  by  showing  the  existence  of  caases  be- 
yond his  control,  unless  oTidence  thereof  appears  as  part  of  plaintiff's 
own  case.  It  is  not  error  for  the  trial  court  to  reftise  an  applir<ation  to 
allow  the  Jury  to  witness  experiments  with  cars  upon  a  railway  track 
outside  the  court-room,  as  bearing  on  the  question  of  the  practicability 
of  an  alleged  collision.  Upon  the  Issue  raised  by  the  pleadings,  whether 
plaintiff  was  a  passenger  at  the  time  of  the  accident,  AeM,  that  the  Jury 
-were  properly  instructed  that  if  the  plaintiff  was  not  actually  on  the 
platform  of  the  car,but  had  hailed  the  car,  and  the  car  had  stopped  for  the 
purpose  of  enabling  him  to  take  passage,  and  he  was  In  the  act  of  care- 
fully and  prudently  attempting  to  step  on  the  platform,  he  is  to  be  re- 
garded as  a  passenger."  SmUh  ▼.  SL  JPaul  GUy  By,  Cb,  Sup.  Ct.  Minn. 
18N.W.Rep.,827. 

Fraetiee— D^«iMe«— Aitee^iienf  TriaU— General  Bxeeptionto  Charge— 
Ia/b  InamwMe—AnswerB  and  Q^ealionB—Omeealment'-- Untruth— BgFeei.-- 
1.  Going  to  the  Jurr  upon  one  of  several  defenses  does  not  preclude  the 
defendant,  at  a  subsequent  trial,  from  Insisting  upon  other  defenses, 
involTlng  the  merits,  which  have  not  been  withdrawn  of  record  or  aban- 
doned in  pursuance  of  an  agreement  with  the  opposite  side.  2.  A  Judg- 
ment will  not  be  rerersed  upon  a  general  exception  to  the  refusal  of  the 
court  to  grant  a  series  of  iustructions,  presented  as  one  request,  because 
there  happens  to  be  in  the  series  some  which  ought  to  have  been  ^Ivenj 
9.  The  principle  reaffirmed,  that  when  a  policy  of  Insurance  contains 
contradictory  provisions,  or  has  been  so  framed  as  to  leave  room  for  con- 
struction, rendering  it  doubtful  whether  the  partiea  intended  the  exact 
truth  of  the  applicant's  statements  to  be  a  condition  preoed^ot  to  any 
binding  contract,  the  court  should  lean  against  t'hat  construction  which 
imposes  upon  the  assured  that  obligation  of  a  warranty.  4.  An  appli- 
cant for  life  insurance  was  required  to  state,  categorically,  whether  he 
bad  ever  been  afflicted  with  certain  spedlled  diseases.  He  answered  that 
he  had  not.  Upon  an  examination  of  the  several  clauses  of  the  applica- 
tion, In  connection  with  the  poHoy,  it  was  held  to  be  reasonably  clear 
that  the  company  required  as  a  condition  precedent  to  a  valid  contract, 
nothing  more  than  that  the  Insured  would  observe  good  faith  toward  it, 
and  make  full,  direct  and  honest  answers  to  all  questions,  without 
eVasloii  or  fraud,  and  without  suppression,  misrepresentation  or  con- 
cealment of  fturts  with  which  the  company  ought  to  te  made  acquainted. 
5.  In  the  absence  of  explicit  stipulations  requiring  such  an  interpre- 
tation, it  should  not  be  Inferred  that  the  Insured  took  a  life  po1i<^  with 
the  understanding  that  It  should  be  void,  If,  at  any  time  in  the  past,  he 
wss,  whether  conscious  of  the  fact  or  not,  afflicted  with  the  diseases,  or 
any  of  them,  spedfled  in  the  questions  propounded  by  the  company. 
0Qch  a  construction  of  the  contract  should  be  avoided,  unless  dearly 
demanded  by  the  esublished  rules  govemlnir  the  Intarprelation  of 
written  instruments.  Maular  v*  AtMriMtn  lAft  Jne.  Ob.  U.  S.  S»  C  Oh. 
Leg.  Hews,  Hay  17, 1864. 
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PvmioB  Koiwy  reoeived  from  the  United  States  is  exempt  ^rom 
MiBure  for  debt  while  it  is  being  transmitted  to  the  pensioner,  but  not 
after  it  has  been  aotnally  reoeived  by  him.  Botdon  y.  Walker.  CL  App. 
Ky,    6  Ky.  Ij.  Bep.  790. 

PrsoCloe  in  Oases  Bemortd  from  Stats  Coarts- IFAen  JuritdietUm  At- 
taohea—  When  luue  may  be  Jotned.— The  Jurisdiction  of  the  United  States 
oiroait  court  attaches  in  a  case  removable  ondnr  the  statute  at  the  time 
when  the  petition  and  bond  is  filed  in  the  state  court.  If  the  cause  com- 
menced in  the  state  court  thirty  days  before  the  next  session  of  the  clr- 
onit  court,  and  is  not  at  .issue  when  removed,  the  rule  of  the  United 
States  circuit  court  in  this  district  gives  until  the  fifth  day  of  the  term 
to  make  up  the  issue,  and  the  case  then  stands  for  triaL  Judge  v.  An- 
dereon.    C.  C,  D.  Minn.,  19th  Fed.  Rep.  885. 

Bellgioas  Wonhip.— In  SUUe  v.  Morris,  69  K.  H.  686,  it  was  said  that 
this  term  has  no  technical  meaning ;  and  so  it  was  left  to  a  jury  to  aay 
whether  a  temperance  camp-meeting,  opened  witli  prayer  and  readini^ 
of  scriptures,  and  accompanied  by  singing  of  religious  hymns,  was  an 
smbly  for  **  religious  worship."    Alb.  L.  Jour. 


Beplevin— Baam«n<— i&toppe^—lfiwftand  and  Wife—Joini  Tenants. — 
A  bailee  is  estopped  to  deny  the  title  of  his  bailor ;  even  though  his  own 
wife  be  entitled  to  the  property  borrowed,  he  must  return  it  to  the  bailor. 
PuUian  V.  Burtingame.    8.  C.  Mo.    Centr.  L.  J.,  April  18, 1884. 


Bemoval  of  Caaios  from  fltats  Court— AppUeaHon  must  Specify  when 
Oround  Existed— Amendment  not  a  Righl--^' Session*^  Equivalent  to  *'  Term.** 
— ^In  order  to  show  Jurisdiction  in  a  federal  court  over  a  cause  removed 
thither  from  a  state  court  on  the  ground  of  the  parties  being  residenta 
of  difi'erent  states,  it  must  appear  in  the  application  for  removal  that 
this  ground  subsisted  at  the  time  the  suit  was  instituted  in  the  state 
court.  The  amendliig  of  an  application  so  as  to  show  Jurisdiction  is  a 
matter  within  the  discretion  of  the  court,  and  cannot  be  claimed  by  a 
party  litigant  as  a  right.  The  word  '  *  session  "  in  the  present  constitution 
of  California,  relative  to  the  sittings  of  courts,  is  "  term  '*  within  the 
cpntemplatlon  of  the  act  of  congress.  MacNaughUm  v.  South  Pac  01 JB. 
a>.    G.  G.  D.  Gal.  19th  Fed.  Rep.  85. 


Tender— 7b  stop  interest  must  be  kept  good. — A  tender  of  the  amount 
due  by  the  purchaser  of  land  to  his  vendor,  who  is  not  in  a  position  to 
malce  fk  clear  title  according  to  hie  bond,  by  reason  of  an  incumbrance 
placed  by  him  on  the  premises  sold,  to  be  available  to  stop  the  running 
of  interest  after  such  tender,  must  be  Icept  good.  To  hftve  that  efi'ect  the 
tender  must  be  kept  i^  money  at  all  times  ready  to  be  paid,  and  subject 
to  tbe  order  of  the  creditor  at  any  time  when  he  shall  comply  with  his 
contract  so  as  to  be  authorised  to  receive  it.  The  m6ney  tendered  mnat 
at  all  times  be  kept  in  readiness  for  the  creditor  and  not  be  umd  by  the 
debtor,  aud  wl  en  pleaded  at  law  it  must  be  brought  into  court  for  the 
creditor.  It  is  in  this  way  only  that  the  debtor  can  escape  the  paymeiit 
of  inteieet  and  costs.    Auiger  v.  Oqy.    Sup.  Ct.  111.,  March  26, 1884. 
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CURRENT  TOPICS. 

BB-Tjjmre  vvpais  nrunnni. 
The  Supreme  Court  of  Louisiana  lately  upheld  a  verdict  in 
trespafls  for  $700,  rendered  against  a  furniture  dealer  for  un- 
lawfully retaking  furniture  upon  failure  to  pay  for  it.  Say 
the  court :  *'  The  unlawful  invasion  of  the  pauper's  hovel  and 
abstraction  of  its  scanty  possessions  is  an  injury  identical  in 
character  .and  magnitude  with  the  like  entry  of  a  palace  and 
the  despoiling  it  of  its  gorgeous  apparel." 


vnnD  8TATIB  sroaiMB  ooiniT  bbpobtb. 

The  business  of  the  Supreme  Court  of  the  United  StateR 
has  increased  to  such  an  extent  that  the  reporter  has  re- 
quested the  court,  and  the  court  has  granted  his  request,  to 
have  the  opinion^  of  the  present  term  put  in  three  volumes. 
The  practice  of  some  of  the  former  reporters  was  when  they 
could  not  get  all  the  opinions  of  the  term  in  the  required 
number  of  volumes  to  leave  out  the  unimportant  ones.  This 
practice  should  not  be  commended ;  every  opinion  of  the 
court  of  last  resort  of  the  nation  should  be  reported.  Neither 
the  reporter  nor  the  court  should  have  the  right  to  say  that 
any  opinion  should  not  be  reported  in  the  regular  series  of 
reports.  The  Bar  of  the  Nation  should  have  every  opinion 
of  the  court  within  its-  reach.  The  court  has  done  wisely  to 
give  the  reporter  authority  to  publish  an  additional  volume 
60  as  to  embrace  all  the  opinions  of  the  term. 
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viw  LkwrmuL 

An  examination  of  applicants  for  admission  to  the  bar  took 
place  in  the  Supreme  Court,  on  Tuesday  last,  June  3^  Judge 
Thurman  assisted  in  the  examination.  There  were  fifty  ap- 
plicants, of  whom  forty-four  were  successful,  as  follows:  P.  P. 
Lewis,  SteubenviUe :  Edmund  8.  Carr,  Lancaster;  Greorge 
Brown,  Zanesville;  Sylvester  Price,  Oalion;  John  M.  Barr, 
Cambridge;  S.  S.  Ford,  Cleveland;  B.  S.  Huddle,  Sidney; 
George  H.  Jackson,  Cincinnati ;  V.  L.  Hawthorne,  St.  Clairs- 
ville;  Irwin  Taylor,  Cincinnati ;  J.  H.  Dem prey,  Cleveland; 
George  Reiter,  Cincinnati;  Greorge  Alfred  Fairbanks,  Colum- 
bus ;  James  Hunt,  Clyde ;  Carroll  Hathaway  Parmelee,  Cleve- 
land ;  Jesse  Vickery,  Clyde ;  John  W.  Donovan,  Greenville ; 
Lot  Davis,  Groceton;  John  C.  Milner,  Morristown;  (George 
Linn,  JBrown ;  Augustus  Drahmaxx,  Cincinnati ;  James  M. 
Thomas,  Chillicothe ;  T.  J.  Remington,  Loudenville;  David 
T.Simpson,  Millersburg;  M.  B.  Everett,  Hicksville;  J.  D. 
Johnsbn,  Celina;  J.  C.  Strauss,  Elyria ;  Charles  Taylor,  Cleve- 
land ;  W.  P.  Thornton,  Cincinnati ;  J.  C.  Royer,  Canton ;  G. 
Redington,  Amherst ;  W.  J.  Massey,  New  Concord ;  Gea  M. 
Anderson,  Damascus;  Edwin  J.  Franks,  Cincinnati;  Thomas 
P.  Kyle,  Troy ;  George  S.  Long,  Troy ;  J.  E.  Sater,  James  H. 
Pugh,  Thomas  H.  McCoy,  Columbus;  William  B.  Benham, 
Bales  M.  Campbell,  Youngstown ;  E.  H.  Moore,  George  W. 
Kohn,  and  Harry  L.  Vail,  Cleveland. 

The  class  is  said  by  the  committee  to  have  been  an  excel- 
lent one.  Fourteen  of  the  applicants  had  failed  on  previous 
examinations  and  a  number  were  graduates  of  law  schools. 

John  W.  Whitmore,  of  Xenia,  O.,  who  passed  at  the  May 
examination,  was  also  sworn  in  last  week. 


ORIGINAL  ARTICLES. 


OOVTBaOTS  or  KABBISD  WOXXV  XV  OHIO.    Ho.  m. 

The  difficulty  has  been,  and  is,  whether  the  wife's  parol 
contracts,  made  without  an  express  intention  to  charge,  are 
valid  and  binding,  or  in  other  words,  whether  her  general 
engagements,  such  as' goods  sold  to  her  in  the  ordinary  course 
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of  domestic  life,  or  contracts  in  buying  or  selling,  or.  letting 
or  hiring  a  house,  without  any  reference  to  her  separate  estate. 
Bank  of  Australia  y.  Lempriere^  4  P.  C.  Ap.  593. 

In  entering  into  a  general  engagement,  a  married  woman, 
having  a  separate  estate,  occupies  a  dual  position ;  one, 
when  she  makes  contracts  in  the  course  of  her  domestic 
relation  for  which  the  law  holds  the  husband  liable,  and  the 
other,  when  she  acts  and  contracts  for  herself,  for  which 
equity  holds  her  separate  estate  responsible.  When  she  makes 
such  general  engagement,  the  presumption  is  that  it  is  for 
her  huEband,  and*  to  show  that  it  is  for  herself  something 
more  than  the  mere  obligation  must  be  shown.  What  that 
soiiiething  is  depends  on  each  case.  What  would  affect  tho 
separate  estate  if  the  married  woman  lived  separate  and  apart 
from  her  husband,  would  not  affect  it  when  living  with  her 
husband.  Johnson  v.  OaUagher^  3  DeG.  F.  &  J.  615.  Hence, 
in  such  cases  it  should  appear  that  the  engagement  was  made 
trith  reference  to  and  upon  the  faith  and  credit  of  the  wparaU  estate. 

In  Johnson  v.  QaUagher^  Lord  Justice  Turner  said  that  ^^  since 
Jones  v.  Harris,  no  case  is  against  the  doctrine  that  the  separ- 
ate estate  is  liable  for  general  engagements,  except  the  cases 
of  Aguiinr  v.  AguHar,  which  followed  Jmes  v.  Harris^  and  the 
dicta  of  Sir  John  Leach  in  Oreavely  v.  NoSte  and  /Square  v. 
KirkwaU^  whilst  against  it  are  Murray  v.  Barbee,  Owens  v.  Dich- 
tiMtm,  Burke  v.  TuitSj  Vaugfum  v.  Vanderstegen,  Wrig?U  v.  ChordJ^ 
And  that  whilst  the  separate  estate  is  liable  for  bonds  lind 
notes,  dbc,  on  the  ground  of  intention,  yet  to  bind  it  for  gen- 
eral engagements,  "  it  should  appear  that  the  engagement  was 
made  with  reference  to  and  upon  the  faith  and  credit  of  that 
estate,  and  whether  it  was  so  or  not,  is  a  question  to  be  deter* 
mined  upon  all  the  circumstances  of  the  case."  This  was  sub- 
sequently adopted  by  Sir  R.  T.  Kindersley,  V.  C,  in  Matthew- 
man's  case,  L.  R.  8  Eq.  787,  in  the  following  language  :  ^'  If  a 
married  woman,  having  separate  property,  enter  into  a 
pecuniary  engagement,  whether  by  ordering  goods  or  other- 
wise, which,  if  she  were  a  feme  sole,  would  constitute  her  a 
debtor,  and  entering  into  such  engagement,  she  purports  to 
contract,  not  for  her  husband,  but  for  herself,  and  on  the 
credit  of  her  separate  estate,  and  it  was  so  intended  by  her, 
and  so  understood  by  the  person  with  whom  she  is  contract- 
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ing,  that  coDStitutes  an  obligation  for  which  the  peraon  with 
whom  she  oohtracts  has  the  right  to  make  her  separate  estate 
liable/'  This  rale  or  doctrine  was  approved  and  followed  by 
V.  CJCalins  in  BuOer  ▼.  OumpaUm,  L.  R.  7  Eq.  16,  in  1868 ;  and 
in  Pieard  y.  IKne,  L.  R.  6  Ch.  Ap.  279 ;  MeHmry  ▼.  Dfivw, 
L.  R.  10  Bq.  88;  Weme  v.  RuOedge,  18  Bq.  500;  Vaughan  ▼. 
Walk&rj  6  Ir.  Ch.  471 ;  and  by  Lord  Brougham  in  Jftimiy  v. 
Bartesy  8  M.  ft  K.  209. 

Since  JbAnson  v.  OoUagheTy  the  qaestions  have  been  settled 
in  favor  of  the  foregoing  doctrine ;  that  a  married  woman's 
contracts  in  writing  are  binding  on  the  separate  estate,  and 
her  contracts  not  in  writing  are  binding  when  she  ei^presdy 
stipulates  that  the  estate  shall  be  charged,  and  all  other  con- 
tracts and  engagements  when  she  intended  to  contract  so  as 
to  make  the  estate  the  debtor,  and  such  intention  will  be  pre- 
sumed when  she  lives  separate  and  apart  from  her  husband 
A  married  woman  with  a  separate  estate  is  noC  a  feme  safe  m 
every  respect^  but  only  a  feme  9oU  with  respect  to  her  separate 
estate ;  that  is,  a  feme  aole  to  enjoy  and  to  dispose  of  it,  and  a 
feme  eole  to  make  obligations  and  ipcur  debts  with  respecf  to 
it,  not  generally  and  in  every  respect  as  if  she  were  unmar- 
ried, but  with  respect  to  the  separate  proi>erty.  This  can  be 
done,  when  she  in  her  contract  expressly  stipulates  that  such 
is  the  case,  or  when*she  refers  to  the  separate  estate,  or  when 
the  contract  is  made  on  the  faith  and  credit  of  it;  or  when  the 
esontract  is  for  the  benefit  of  the  estate,  and,  as  has  been  held 
in  some  cases,  when  her  contract  cannot  be  effective  unless 
construed  to  have  been  made  with  respect  to  her  separate 
estate.    (Kelly  Contract  Married  Women,  ch.  8.) 

This  English  rule  that  unless  restrained  by  the  instmment 
creating  the  separate  estate,  a  married  woman  is  a  Jeme  eok 
with  respect  to  that  estate,  is  the  opposite  of  the  American 
rule,  which  is  that  unless  the  instrument  gives  the  power  she 
is  not  a  feme  aole  with  respect  to  her  separate  estate. 

The  lead  in  departing  from  the  English  rule  was  taken  by 
the  court  of  Appeals  of  South  Carolina,  in  Ewing  v.  Smithy  8 
Des.  417,  in  1811,  which  held  that  a  married  woman  has  no 
power  over  her  separate  estate,  and  no  capacity  to  contract 
but  such  as  is  given  by  the  instrument  creating  the  estate, 
and  that  unless  the  instrument  expressly  provMes  that  the 
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estate  shall  be  liable  for  her  debts  and  contracts,  or  in  the 
absence  of  this,  that  the  obligation  was  incurred  to  effectuate 
the  object  and  purposes  of  the  trust,  the  estieite  is  not  liable 
for  her  contracts,  written  or  unwritten,  and  as  her  person  is 
not  bound,  such  obligations  are  null  and  void.  This  was 
doubted  in  Trudeea  of  Prazer  y.  Center  &  Relk^  1  McCord,  Gh. 
270,  in  1826,  but  in  JMo^oocE  &  Patterem  v.  JohneUm  etaL,l  HiU 
€h.  228,  in  1833,  and  in  Robinson  v.  Ex^re.  of  Dart,  Dudley  Bq. 
128,  in  1838,  Harper,  Ch.,  said  that  since  Eioing  v.  Smith,  there 
<x>uld  be  no  doubt  but  that  a  feme  covert  has  no  power  to  dis- 
pose of,  or  in  any  manner  charge  her  separate  estate,  unless 
the  instrument  conferred  that  power.  In  Garhy.  Makenna,  1 
dheves  Bq.  (s.  a)  163,  in  1840,  this  rule  was  admitted  and  was 
finally  settled  in  Reid  v.  Lamar,  1  Strob.  Eq.  27,  in  1845,and  has 
been  followed  ever  since.  Roehett  v.  Tompkins,  1  Strob.  Bq.  114 ; 
James  v.  Mayrant,  4  Des.  591 ;  Adams  v.  Maehey,  6  Rich.  Bq.  76. 
In  1817  in  the  case  of  Methodist  Episcopal  Church  v.  Jacques, 
8  Johns.  Ch.  78,  Chancellor  Kent  enunciated  the  same  doc- 
trine and  stated  that  the  Bnglish  cases  were  so  floating  and 
contradictory,  that  he  was  free  to  adopt  the  true  principle, 
and  that  "  instead  of  holding  that  the  wife  is  s.feme  sole,  to  all 
intents  and  purposes,  as  to  her  separate  property,  she  ought 
only  to  be  deemed  a  feme  sole  sub  modo,  or  to  the  extent  of  the " 
power  clearly  given  by  the  settlement.  Instead  of  maintain- 
ing that  she  has  an  absolute  power  of  disposition,  unless 
specially  restrained  by  the  instrument,  the  converse  of  the 
proposition  would  be  more  correct,  namely,  that  she  has  no 
power  but  what  is  specially  given,  and  to  be  exercised  only 
in  the  mode  prescribed,  if  any  such  there  be,  &c.,  &c."  On 
appeal,  the  court  of  errors,  (17  Johns.  Ch.  548)  reversed  Chan- 
cellor Kent  and  substantially  adopted  the  English  rule — that 
unless  restrained  she  is  Sifmie  sole  with  respect  to  her  separate 
estate,  and  may  dispose  of  it,  and  charge  it  by  her  contracts 
when  she  sufficiently  indicates  her  intention  to  affect  it  (Per  Ch.  Jus- 
tice Spencer).  This  was  followed  (Kelly  Cont.  M.  W.  256  and 
•cases  cited).  Subsequently  it  was  held  that  she  must  not 
only  indicate  her  intention  to  charge,  but  that  intention 
must  be  declared  in  the  very  contract  which  is  the  foundation 
of  the  charge,  or  the  consideration  must  be  for,  and  going  to 
the  direct  benefit  of  the  senarate  estate  itself.     Yale  v.  Dederer, 
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21  Barb.  286.  81  Barb.  625, 18  N.  Y.  266,  22  N.  Y.  461.  The 
exact  question  in  Yale  v.  Ikderer^  was  whether  a  married 
woman,  having  ft  separate  equiUMe  (not  statutory)  estate, 
oould  ereate  a  charge  upon  that  estate  by  giving  a  promissory 
note  for  the  debt  of  her  husband  without  indicating  her 
intention  to  charge  by  the  contents  of  the  note,  and  it  was 
held  that  she  could  not.  This  ruling  was  followed  in  several 
cases  (Kelly  Cont.  M.  W.  257.)  Then  it  was  held  that  this 
intention,  verbally  expressed,  would  be  sufficient. if  done  at 
the  making  of  the  contract.  Maxon  v.  &ott,  55  N.  Y.  247; 
Weir  V.  Qroat,  4  Hun.  193;  Bank  v.  Miller,  e&  N.  Y.  639;  and 
in  one  case  the  court  regretted  that  the  doctrine  was  so  8et>- 
tled,  M.  B.  &  3f.  Co.  v.  2%omiwon,  58  N.  Y.  80,  intimating  a 
preference  for  the  English  rule,  and  subsequently  the  inten- 
tion to  charge  was  allowed  to  be  inferred  from  circumstances. 
ConZtn  V.  OantreU,  64  N.  Y.  217.  However,  it  will  be  found 
from  an  examination  of  the  cases,  that  the  Bnglish  rule  is 
the  rule  in  this  state.  (Kelly  Cont.  Married  Women  258,  and 
cases  cited.) 

The  American  rule  was  adopted  in  Pennsylvania,  Tennes* 
see,  Mississippi,  Rhode  Island  and  North  Carolina,  whilst  all 
the  other  states  adopt  in  the  main  the  English  rule  as  to  the 
power  to  charge,  with  little  or  no  exception.  (Kelly  Con- 
tracts of  Married  Women,  258,  259  and  cases  cited.) 

BeUairej  Ohio.  Jno.  F.  Kbllt: 


irOTES  aF  CASES. 


OSai  BAU  07  LAITB— TDUS  OVYTOrO. 

In  Spalding  v.  Archibald^  (17  Rep.,  693)  the  Supreme  Court 
of  Michigan  decided  that  an  oral  sale  of  land,  though  invalid 
under  the  statute  of  frauds,  will  operate  as  a  license  to  cut 
timber  on  the  land,  where  such  cutting  was  the  principal 
intention  of  the  parties  in  the  transaction,  and  the  timber, 
when  cut,  becomes  a  chattel  interest.  15  Am.  Rep.,  296,  is 
referred  to  as  containing  a  collection  of  authorities  on  the 
subject. 
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UABXUTT  07  mrXTID  ilATBi  XABSEAIS  OV  THm  OTnCIAL  BOVDfe* 

In  Ltmmon  y.  fhurild.  Vol.  Ill  of  U.  S.  Reports,  p.  17,  ihe 
supreme  court  held,  that  •  the  taking  by  a  marshal  of  the 
United  States  upon  writ  of  attachment,  on  mesne  process, 
against  one  person,  of  the  goods  of  another,  is  a  breach  of  the 
condition  of  his  ofiBcialbond,  for  which  his  sureties  are  liable. 
In  Day  v.  OaUup,  2  Wall.  971,  and  Brock  v.  Colbaih,  3  Wall.  334, 
it  has  >>een  ruled,  that  trespass  would  lie  against  a  marshal 
like  any  other  wrong-doer  for  any  wrongful  taking  of  property, 
and  neither  the  ofiBicial  character  of  the  act  nor  the  writ  of  at- 
tachment aflforded  any  defense  to  the  action. 

Upon  the  analogous  question  whether  the  sureties  upon  the 
ofiBicial  bonds  of  sherififs,  coroners,  or  constables  are  responsible 
for  the  wrongful  taking  of  property  by  virtue  of  a  writ,  there 
has  been  some  difiference  of  opinion  in  the  courts  of  the  sev- 
eral states.  The  view  that  the  sureties  are  not  liable  in  such 
a  case  has  been  maintained  by  the  Supreme  Courts  of  New 
Jersey,  North  Carolina,  Wisconsin,  Alabama,  Mississippi  and 
Indiana.  But  the  liability  has  beeQi  afiBrmed  by  a  gfeat  pre- 
ponderance of  authority,  including  the  higher  courts  in 
Pennsylvania,  Maine,  Massachusetts,  California,  and  the  Dis- 
trict of  Columbia. 

In  view  of  this  conflict  the  supreme  court  decided  upon 
the  weight  of  authority  as  well  as  upon  principle,  basing  its 
decision  on  the  following  reasoning :  *'  When  a  marshal,  upon 
a  writ  of  attachment  on  mesne  process,  takes  property  of  a 
person,  not  named  in  the  writ,  the  property  is  in  his  ofiBicial 
custody  and  under  the  control  of  the  court,  whose  ofiBcer  he  is 
and  whose  writhe  is  executing,  and  according  to  the  decisions 
of  this  court,  the  rightful  owner  cannot  maintain  an  action  of 
replevin  against  him  nor  recover  the  property  specifically  in 
any  way,  except  in  the  court  from  which  the  writ  issued. 
Freeman  v.  Howe,  24  How.  460;  Krtppendorf  v.  Hyde,  110  U.  8. 
27ft" 


In  EirparUCrow  Dog,U.  S.  Sup.  Ct.,  October  term,  December, 
1883:  109  U.  S.  (Davis)  566,  the  Supreme  Court  of  the 
United  States  applied  the  rules  that  in  the  interpretation  of 
statutes,  clauses  which  may  have  been  repealed  may  still  be 
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considered  in  construing  the  provisions  that  remain  in  force 
(citing  Bramwell,  L.  J.,  in  AJUtofnay-Qmand  v.  Lamplough^  L.  R., 
8  Bx.  D.  228-227;  Hardcastle  on  Statutory  Law,  217;  Bank 
for  8amng$  v.  OoOeetor,  8  Wall.  495-618  ;  OonmanweaUh  v.  Bat%, 
18  Allen  541 ;  Boies  v.  Clark,  96  U.  8.  204),  and  that  implied 
repeals  are  not  favored.  The  implication  must  be  necessary. 
There  must  be  a  positive  repugnancy  between  the  provisions 
of  the  new  laws  and  those  of  the  old  (citing  Wood  v.  The  United 
atatee,  16  Pet.  842;  Daviee  v.  Fidriabrn,  8  How.  636;  OUied 
auuee  Y.  Tynen,  11  Wall.  88;  auue  Y.  auM,  17  Wall.  426).  *  * 
*  The  rule  is,  generaliaepeciaUbuBnon  deroga/nL  '*  The  general 
principle  to  be  applied,"  said  Bovil,  C.  J.,  in  Thorpe  v.  Adams, 
L.  R.,  6  C.  P.  136,  "  to  the  construction  of  acts  of  parliament 
is  that  a  general  act  is  not  to  be  construed  to  repeal  a  previous 
particular  act  unless  there  is  some  express  reference  to  the 
previous  legislation  on  the  subject,  or  unless  there  is  a  neces- 
sary inconsistency  in  the  two  acts  standing  together."  *'  And 
the  reason  is,"  said  Wood,  V.  C,  in  FUtgeratd  v.  OuxmpenySy 
80  L.  J.,  N.  8.,  Bq.  782  ;  2  Johns,  and  Hem.  81-^  ''  that  the 
legislature  having  had  itfl  «iidntion  directed  to  a  special  sub- 
ject, and  having  observed  all  the  circumstances  of  the  case 
and  provided  for  them,  does  not  intend  by  a  general  enact- 
ment afterwards  to  derogate  from  its  own  act  when  it  makes 
no  special  mention  of  its  intention  to  do  so." 

A  strong  case  of  the  application  of  the  latter  rule  was  made 
by  the  b^me  court  in  Toumesend  v.  LUUsj  U.  8.  Sup.  Ct.,  Oct. 
and  Dec,  1883 :  109  U.  8.  (Davis),  604,  where  the  territorial 
act  under  which  a  deed  of  the  property  was  made  to  A  by  the 
mayor,  directed  that  *'  deeds  of  conveyance  of  the  same  shall 
be  executed  by  the  mayor  of  the  city  or  town,  under  seal  of 
the  corporation."     A  general  act  of  the  territory  at  the  time 
the  deed  was  made  required  deeds  to  be  witnessed.    The  deed 
to  A  bore  the  corporate  seal,  as  required  by  the  special  act, 
but  was  not  witnesed :    Hdd:    that  the  special  act  controlled        i 
the  general  act,  and  that  the  deed  was  good :    Citing  Pease  v.        | 
Whitney,  5  Mass.  380;  Nichols  v.   Bertram,  3  Pick.  341;  The       \ 
3taU  ex  rd.  Fosdick  v.  Perrysburg,  14  Ohio  St.  472  ;  Lowdon,  Ac. 
Railway  v.  Wandsuxn-lh  Board  of  Works,  Law.  Rep.  8  C.  P.  186; 
Bishop  on  the  Written  Laws,  Sec.  112a). 
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REPORTED    CASJS8. 


lAn   OOTniD  BT  WATBB  07  UiXM  XBXB   A8  FBITATB  nonSTT 

SUBJIOT  TO  VATXOATIOV  BIOHTfr-FLXADDIO  FABTITIOV— 

nVAVT  Dl  OOMMOV  POeSBBBIOV  BT— FEAOnOl- 

BBOOBO  eifxve  aix  thbbtidbboi- 

BI6HT  TO  JVDeBOVT. 
(Ohio  Supreme  Oouri  Obmmissicm.    MjKyfi,  1884.) 

Hogg's  Ez'b.  v.  Bberman  et  al. 

1.  Landooyered  by  the  water  of  a  naTigable  land  looked  bay,  or  harbor, 

oonneoted  with  Lake  Brie,  maybe  held  by  private  ownerahlp,  aubj^i 
to  the  pablic  rights  of  navigation  and  Of  flahezy,  provided  the  holder 
derives  his  title  from  an  eiq>ress  grant  made  or  sanctioned  by  the  U.  8. 

2.  Where  a  petition  in  a  civil  action  prays  for  eqnitable  purtition  of  real 

estate  and  an  aoooant  of  rents  and  profits,  an  answer  denying 
plaintifb  entire  title  does  not  onst  the  conrt  of  Joriadiotton.  /Vrty 
V.  BiiOhardsony  27  O.  8. 110,  approved  and  followed. 

8.  When  a  grantee  enters  under  a  deed  describing  his  estate  as  a  tenancy 
in  common  with  others,  his  possession  will  be  presumed  to  be  not 
adverse  to  the  owners  of  the  other  undfvided  interests,  until,  by  un- 
mistakable acts  or  declarations,  of  which  his  co-tenants  had,  or  ought 
to  have  taken,  notice,  he  daima  the  entire  ownersliip. 

4.  Where  the  record  properly  presents  the  entire  evidence  in  the  case,  and, 
giving  full  fkith  and  credit  to  all  of  the  evidence  for  the  defense,  the 
plaintiff  is  entitled  to  a  decree,  the  court  may  grant  it,  notwithstand- 
ing a  referee  before  whom  the  case  was  heard  reported  that  the  peti- 
tion should  be  dismissed. 

PlaintifTa  exceptions  to  so  much  of  the  referee's  report  %b  conflicts  with 
these  holdings  sustained;  decree  chat  plaintiff  is  entitled  to  parti- 
tion and  account,  and  cause  remanded  for  farther  proceedings. 

Appeal.    Reserved  in  the  District  Court  of  Ottawa  County. 

In  the  township  of  Danbury,  Ottawa  county,  Ohio,  is  a  tri- 
angular body  of  water  named  *'  Bast  Harbo^"  It  is  separated 
from  Lake  Erie  partly  by  a  narrow  strip  of  land,  described  in 
a  survey  made  in  1808,  thus :  ''  The  dike,  or  gravel  bar, 
between  the  lake  and  marsh,  is  from  six  to  twelve  rods  wide 
and  about  eight  feet  high«"  and  partly  by  an  island  similar 
to  the  ''dike"  in  composition,  width  and  height.  The  island 
is  a  little  more  than  two  miles  long;  the  ''dike"  about  one 
mile.  The  dike  runs  nearly  west  from  the  main  land;  the 
island  runs  north-westerly.  Between  dike  and  island  is  an  in- 
let from  the  lake,  about  six  rods  wide  and  about  eighteen  feet 
deep.  The  western  end  of  the  island  curves  to  the  west  and 
south,  and  there  a  narrow  water  passage  connects  "East  Har- 
bor "  with  another  like  body  called  West  Harbor.     At  the 
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extremity  of  the  island,  another  *'  inlet "  connects  West  Har- 
bor with  the  lake.  In  this  case  '*  Bast  iSarbor "  is  thus 
described: 

The  body  of  water  is  abont  two  miles  long  east  and  west, 
and  at  the  widest  point  is  two  miles  north  and  south.  It  is 
an  irregular  triangular  shape.  The  water  varies  in  depth  and 
rises  and  falls  with  the.water  in  the  lake.  There  is  a  chan- 
nel or  current  extending  westerly  from  the  mbuth  of  east 
channel,  through  about  the  central  part  of  the  harbor  and 
northerly  to  West  Harbor.  The  water  is  from  five  to  ten  feet 
deep  in  this  channel,  and  increases  in  depth  as  it  nears  the 
mouth,  and  decreases  in  depth  towards  the  shores  on  either 
side.  The  average  depth  of  water  in  East  Harbor  is  about  six 
feet.  Unaffected  by  the  wind  the  current  in  the  channel 
would  be  out  and  towards  the  lake  all  the  time.  Boats  draw- 
ing from  four  to  six  feet  of  water  have  entered  Bast  ELarbor 
frequently  through  east  channel  outlet,  and  occasionally 
through  west  channel,  and  loaded  wood,  timber  and  sand. 
The  shore  around  the  greater  part  of  Bast  Harbor  is  well 
defined  and  is  not  subject  to  overfiow  by  the  rising  of  the 
water  in  the  lake  or  harbor,  except  at  the  west  end  where  the 
harbor  ends  in  a  marsh,  and  a  rise  in  water  of  a  foot  would 
cover  several. acres.  Wild  rice  and  rushes  grow  up  over  most 
of  the  harbor,  excepting  in  the  channels.  Wild  rice  will 
grow  in  water  six  feet  deep.  The  bottom  is  muddy.  The 
wfter  has  been  used  for  fishing  purposes  in  spring  and  fall, 
and  even  in  winter  through  the  ice,  and  for  hunting  and 
trapping,  and  has  been  generally  considered  by  most  people 
in  that  neighborhood,  to  be  public  and  common  to  all ;  nor 
has  any  person  been  interfered  with  in  fishing  or  hunting,  or 
prohibited  therefrom,  by  any  claimants. 

Danbury  township  lies  within  "the  Western  Reserve.'^ 
On  September  13,  A.  D.  1786,  Connecticut,  by  deed,  ceded  to 
the  United  States  all  its  claim  to  both  territory  and  jurisdic- 
tion west  of  a  line  drawn  from  a  point  in  north  latitude  41^, 
one  hundred  and  twenty  miles  west  of  the  west  line  of  Penn- 
sylvania, due  north  to  the  national  boundary  in  Lake  Brie. 
On  the  next  day  the  old  congress  accepted  this  deed,  im- 
pliedly recognizing  Connecticut's  title  east  oif  the  line  so 
drawn. 
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Id  a.  D.  1792,  Connecticut  granted  to  the  people  who  had 
suflfered  loss  by  the  incursions  of  the  British  troops  during  the 
Revolutionary  war,  a  half  million  acres  of  land  bounded  on 
the  north  by  the  shore  of  Lake  Erie,  on  the  west  by  the  west  line 
of  the  Reserve  thus  drawn ;  on  the  south  by  the  forty-first  de- 
gree of  north  latitude,  and  extending  far  enough  east  to  make 
up  the  half  million  acres.  The  state  also  directed  a  survey  to 
be  made  at  the  expense  of  the  grantees,  to  contain  within  its 
limits  500,000  acres,  and  for  this  purpose  a  traverse  was  run 
along  the  shore  of  the  lake.  The  grantees  were  then  incor- 
porated under  the  name  of  *'  The  proprietors  of  the  half 
million  acres  of  land  lying  south  of  Lake  Erie."  The  land 
was  laid  out  into  townships  and  sections,  and  the  township  of 
Danbury  was  described  as  follows:  Bounded  on  the  north 
and  east  by  the  ehoreof  Lake  Erie,  southerly  and  easterly  by  the 
shore  of  Sandusky  Bay  and  on  the  west  by  the  United  States 
land.  Section  two,  which  contains  East  Harbor,  was  described 
as  bounded  on  the  north  by  the  shore  of  Lake  Erie^  on  the  east  by 
section  one,  on  the  south  by  Sandusky  Bay  and  on  the  west 
by  the  third  and  fourth  sections. 

In  order  to  ascertain  the  proportions  in  which  these  lands 
should  be  held  by  the  grantees,  the  loss  of  each  individual 
was  found  in  pounds,  shillings  and  pence,  and  as  considerable 
time  elapsed  before  partition  was  made,  many  of  the  sufferers 
assigned  their  claims,  but  instead  of  conveying  any  definite 
quantity  of  land,  they  simply  conveyed  values  in  i>ounds, 
shillings  and  pence.  In  this  way  many  of  the  assignees 
''acquired  claims  enough  to  locate  an  entire  section,  and  the 
classification  record  shows  that  section  two  of  Danbury  town- 
ship was  allotted  to  two  men  as  the  assignees  of  the  original 
grantees.  These  men  were  Henry  Franklin  and  William 
Ohappell. 

Franklin's  share  of  the  losses  was,  809£      7s.     lid. 

ChappelPs     "         "         "        "  634      19        1 

Total  loss  classified  in  section  two,        1844£      7        0 

This  section  two  included  all  of  the  '*  dike  "  except  a  smah 
part  of  its  east  ena ;  all  of  the  island  except  about  three  acrt^ 
at  its  north-west  end ;  the  greater  part  of  East  Harbor .  abov 
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twenty-five  acres  of  the  eastern  side  of  the  small  peninsula 
that  lies  west  of  the  harbor,  and  aU  of  the  main  peninsula 
between  sections  one  and  four. 

By  the  act  of  April  28,  A.  D.  1800,  oonscress  authoriced  the 
president  *'to  execute  and  deliver  letters  patent  in  the  name 
and  on  the  behalf  of  the  United  States,  to  the  governor  of  the 
state  of  Connecticut,  for  the  time  being,  for  the  use  and  bene- 
fit of  the  persons  holding  and  claiming  under  the  state  of 
Connecticut,  their  heirs  and  assigns,  forever,  whereby  all  the 
right,  title,  interest  and  estate  of  the  United  States,  to  the 
soil  of  that  tract  of  land,"  ♦  ♦  ♦  including  ''aU  that 
territory  commonly  called  the  western  reserve  of  Connecti- 
cut, and  which  was  excepted  by  said  state  of  Connecticut  out 
of  the  cession  by  the  said  state  heretofore  made  to  the  United 
States  and  accepted  by  a  resolution  of  congress  of  the  four- 
teenth of  September,  one  thousand  seven  hundred  and  eighty- 
six,"  was  conveyed.  The  word  soil  was  used  for  the  purpose  of 
showing  thaX  jurisdiction  was  not  to  be  conveyed:  Connecticut 
was  required  to  cede  jurisdiction  to  the  United  States.  The 
state  complied,  and  empowered  its  governor  to  accept  the  pat- 
ent. Thus,  while  jurisdiction  passed  to  the  United  States, 
ownership  of  soil — ^land  and  water — by  express  conveyance, 
sanctioned  by  the  sovereign  power,  vested  in  the  state,  (rep- 
resented by  its  governor)  in  trubt  for  its  grantees.  The  lines 
of  the  grant  were  defined  with  prjecision — ^the  north-west  corner 
being  far  out  in  Lake  Erie  in  latitude  42^  G'. 

With  equal  precision  '*  section  two  ".  was  aparted  to  Chap- 
pell  and  Franklin.  It  lay  between  the  west  line  of  section 
one  and  the  east  line  o?  sections  three  and  four,  and  between 
Sandusky  Bay  and  *'  the  shore  of  Lake  Brie  "  and  contained 
about  4,120  acres.  Its  east  and  west  lines  were  parallel,  run- 
ning from  Sandusky  Bay  to  the  main  body  of  Lake  Brie. 
Actual  surveys  show  that  in  the  part  of  the  section  not 
covered  by  water  there  are  about  70  acres  on  the  island,  and 
about  3,060  on  the  main  land.  Unless,  then,  the  water  of  East 
Harbor  and  the  ground  under  it  be  included,  there  is  a 
deficiency  of  at  least  one  thousand  acres  in  the  section.  The 
actual  area  of  the  harbor  is  about  1145  acres. 

On  the  nineteenth  day  of  January,  1811,  Franklin  conveyed 
all  his  interest  i  n  the  section  to  three  grantees :    To  James  Ste- 
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vena  one-half^  and  to  Isaac  Ambler  and  James  Skelding  one- 
fourth  each. 

On  the  twenty-eighth  day  of  February,  1811,  Chappell  con- 
veyed ail  his  interest  in  the  section  to  five  grantees,  to  wit : 
Seymour  Jarvis,  Frederick  Scofield,  William  King,  Azariah 
Scofield  and  Josiah  Lockwocd,  Jr. 

The  section  was  then  owned  by  these  eight  in  common, 
and,  while  so  owned,  the  tillable  land  was  laid  off  in  lots 
numbered  from  one  to  twenty.  These  lots  do  not  extend  to 
the  lake,  but  are  bounded  on  the  north  by  courses,  distances 
and  monumedts  as  shown  by  map  and  table. 

Afterwards  they  aparted  the  lots  among  themselves,  leaving 
that  portion  of  the  section  between  the  lots  and  the  lake  shore 
in  common. 

Seymour  Jarvis,  one  of  the  five  grantees  of  Chappell,  sold 
all  his  interest  in  the  marsh  to  the  other  four  grantees,  and 
then  Azariah  Scofield,  one  of  the  five  grantees  of  Chappell 
and  one  of  the  four  grantees  of  Jarvis,  conveyed  all  his  inter- 
est in  the  marsh  to  James  Skelding,  one  of  the  three  grantees 
of  Henry  Franklin,  thus  making  Skelding  the  owner  of  one- 
fourth  of  Franklin's  share  of  the  marsh  and  one-fourth  of 
Chappell's  share  of  the  same. 

On  the  sixth  day  of  October,  A.  D.  1877,  the  heirs  of  James 
Skelding  conveyed  to  Thomas  Hogg  the  undivided  one-fourth 
(the  same  being  all  the  interest  owned  by  said  James)  of  the 
part  of  section  two  (2)  bounded  on  the  north  by  '*  the  shore 
of  Lake  Erie,  on  the  east  by  section  one,  on  the  south  by  lots 
13,  14, 15, 16,  17,  18,  19  and  20,  and  on  the  west  by  section 
three."  The  north  line  of  said  lots  was  about  the  southern 
edge  of  the  marsh. 

On  October  30, '  A.  D.  1813,  James  Stevens  conveyed  to 
Benoni  St.  John  lots  8,  9  and  20,  containing  "about  400 
acres,"  and  "the  remainder"  to  make  up  six  hundred  acres 
was  described  as  "being  holden  in  common  by  us,  Isaac 
Ambler  and  others,  also  lying  in  said  section."  Stevens' 
share  of  the  ground,  outside  of  lots  8,  9  and  20,  was  over  200 
acres. 

On  the  thirty-first  of  March,  1836,  the  heirs  of  St.  John,  by 
the  same  description,  conveyed  to  E.  Cooke  and  others,  who 
secured  the  unpaid  purchase  money  by  a  mortgage.    This 
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mortgage  was  foreclosed,  (mortgagors  and  mortgagees  being 
the  only  parties  to  the  action)  and,  about  1840,  James  B.  St. 
John  bought  the  mortgaged  premises  at  sheriff's  sale,  taking 
a  deed  with  the  same  description.  On  January  23,  1846, 
James  B.  St.  John,  by  deed  with  the  same  description,  con- 
veyed to  Jacob  Ramsdell.  From  1849,  down,  so  much  of  the 
island  as  lay  in  section  two  stood  upon  the  tax  duplicates  of 
the  township  as  about  *'  72"  acres,  at  first  in  name  of  Jacob 
Ramsdell  and  afterwards  in  the  names  of  his  heirs  or  gran- 
tees. On  July  18, 1846,  Ramsdell  quit  claimed  to  Edward  J. 
Lockwood  so  much  of  a  certain  interest  conveyed  by  deed  of 
James  B.  St.  John  ana  his  wife  to  Jacob  Ramsdell,  bearing 
date  January  13,  1846,  and  recorded  June  11,  1846,  in  Book 
B,  pages  30  and  81,  by  S.  H.  Brown,  Recorder  of  Ottawa  county, 
AS  lies  east  of  lot  No.  18  in  the  third  section  of  Danbury  and 
^joining  the  same,  containing  about  twenty-five  acres,  more 
•or  less,  as  surveyed  by  George  W.  Reilly,  county  surveyor  of 
Ottawa  county,  on  the  tenth  of  December,  1845,  as  by  refer- 
ence being  had  to  said  deed  and  survey  may  more  fully 
appear. 

Ramsdell  exercised  ownership  Ito  stated  in  the  following 
quotation  from  the  testimony  of  Gtoorge  Ramsdell :  ''I  am  son 
^f  Jacob  Ramsdell.  Father  claimed  the  island  just  as  much  as 
he  did  the  farm  he  lived  on.  He  said  it  was  his.  He  claimed 
the  whole  of  it.  People  used  to  go  there  to  steal  cedar,  and 
father  got  Shanks  to  go  on  there  to  guard  it  and  keep  off  tree- 
passers.  Father  let  Mr.  Thompson  go  and  cul  some  hay  there, 
-some  thirty-three  to  thirty-seVen  years  ago.  We  always  pas- 
tured it.  Kept  hogs  and  cattle  there,  and  rented  pasture 
there  to  others.  The  island  or  bar  is  adapted  to  pasture  and 
to  use  for  fishing.  We  used  to  cut  wood  there.  Carsten 
Ahrens  bought  sand  of  us  there  to  build  his  biick  house. 
Mr.  Jewett  got  permission  of  us  to  set  out  some  grape  cuttings 
there.'' 

The  heirs  of  Jacob  Ramsdell  made  divers  quit  claims.  On 
the  tenth  of  December,  1877,  Thomas  Hogg  began  a  civil 
jMStion,  in  Ottawa  Common  Pleas,  against  the  heirs  and  gran- 
tees of  Jacob  Ramsdell,  and  the  unknown  heirs,  grantees  and 
devisees  of  Stevenc,  Ambler  and  others;  His  petition  averred 
ihat  plaintiff  owned  in  fee  simple  one  undivided  fourth  part 
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of  "all  that  part  of  said  section  two  (2),  bounded  on  the  north 
by  the  shore  of  Lake  Erie,  on  the  east  by  section  one  (l),on  the 
south  by  lots  thirteen  (18)  to  twenty  (20),  inclosive,  and  on 
the  west  by  the  west  line  of  said  section  two  (2),  containing 
about  fourteen  hundred  acres " ;  that  Jacob  Ramsdell  in  his 
lifetime  claimed  to  own  seventy-eight  acres;  that  in  1846  he 
had  conveyed  the  twenty-five  acres  to  Locjcwood,  who  had 
held  adverse  possession  for  more  than  twenty-one  years;  that 
RamsdelPs  heirs  and  their  grantees  claim  the  remaining  fifty- 
three  acres  (of  the  78) ;  that  the  other  defendants  are  entitled 
to  shares  in  said  premises.  The  prayer  was  to  have  plaintiff's 
one  full  and  equal  one-fourth  part  set  off  to  him  in  severalty ; 
that  in  so  doing,  due  regard  may  be  had  to  the  twenty-five 
acres  of  Lockwood,  and  for  such  other  and  further  relief  as 
may  be  right  and  proper.  The  heirs  of  Ramsdell  and  their 
grantees'  answered  claiming  title  in  themselves  to  the  entire 
premises ;  denying  plaintiff's  title  and  setting  up  the  twenty- 
one  years  statute  of  limitations. 

A  reply  traversed  all  new  matter  in  the  answers.  An  amend- 
ment to  the  petition  asked  for  an  account  of  rents  and  profits 
by  those  defendants  who  had  been  in  possession  To  this  said 
defendants  answered  thus : 

They  deny  the  allegations  of  said  amendment — except  they 
admit  that  they  have  claimed  and  controlled  so  much  of  said 
premises  as  is  capable  of  private  ownership  and  occupation. 
And  they  aver  that  a  good  part  of  said  premises  as  described 
in  the  petition  consist  of  open  and  navigable  waters,  and  is 
part  of  Lake  Erie,  being  a  mere  arm  or  bav  thereof. 

And  they  pray  said  petition  and  amendment  be  dismissed. 

Other  defendants  answered  admitting  the  facts  stated  in  the 
petition,  and  asking  that  their  shares  might  be  aparted  to 
them. 

The  common  pleas  "dismissed  the  petition  and  amend- 
ment" and  rendered  judgment  for  costs  against  the  plaintiff. 
He  appealed.  The  district  court  referred  the  case  to  E.  B. 
King,  Esq.,  as  referee.  The  case  was  heard  before  him,  and 
he  found  the  facts  to  be  as  hereinbefore  stated,  and  as  matter 
of  laws,  Hdd: 

'*  That  the  origirval  survey  of  said  Sufferers'  land,  and  the 
mbseqnen^  partition  tbereof,  and  the  deeds  from  Chappdl 
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and  Franklin  and  Schofield,  and  from  Skelding's  hein  to- 
plaintiff,  included,  by  the  intention  of  all  parties  thereto, 
^•hat  portion  of  East  Harbor  and  bar  adjacent,  which  is  now 
in  controversy. 

*'  I  find  that  if  Bast  Harbor  is  capable  of  private  ownership; 
that  plaintiff  is  seized  in  fee,  and  entitled  to  an  undivided  one- 
fourth  (^)  part  thereof. 

'*  That  since  1847  said  bar  or  island,  excepting  that  portion 
in  section  three  (S),  has  been  in  the  possession  of  Jacob  Rams- 
dell  till  his  death,  and  since  his  death,  of  the  defendants  Pet- 
tibone  and  Beerman. 

*'Tbat  their  possession  has  been  open,  actual,  notorious, 
distinct,  hostile  and  adverse. 

''And  that  the  non-residence  in  Ohio  of  plaintiff's  grantors, 
as  hereinbefore  found,  does  not  take  the  case  out  of  the  statute. 

^''  I  further  find  that  East  Harbor  is  a  bay,  arm  or  inlet  of 
Lake  Erie;  that  it  is  not  an  inland  river  but  a  part  of  Lake 
Brie,  and  as  such,  the  owners  of  lands  abutting  thereon  are 
bounded  by  the  line  at  which  the  water  usually  stands  when 
free  from  disturbing  causes,  and  possess  such  riparian  rights 
as  are  incident  to  such  ownership,  but  have  no  title  to  or  in 
the  water  of  said  harbor  or  land  underneath. 

*'  That  the  court  Jias  jurisdiction  in  this  case  upon  the  plead- 
ings to  hear  and  determine  the  interests  and  titles  of  each  of 
the  claimants  to  this  harbor  and  bar,  or  any  part  thereof,  and 
the  jurisdiction  of  the  court  is  not  ousted  by  the  fact  that  the 
defendants  in  their  answer  deny  that  plaintiff  has  any  title 
to  the  premises  claimed  by  him. 

*'  I  therefore  find  that  plaintiff  is  not  entitled  to  the  parti- 
tion of  said  premises,  as  prayed  for  in  his  petition,  and  that 
he  ought  to  take  nothing  by  this  action,  but  the  same  should 
be  dismissed  at  plaintiff's  costs." 

The  plaintiff  moved  before  the  referee  for  a  new  trial,  and 
took  a  proper  bill  of  exceptions  showing  all  the  evidence.  He 
also  filed,  in  court,  exceptions  to  the  report.  The  defendants, 
heirs  of  Ramsdell  and  their  grantees,  made  no  motion  for  a 
new  trial;  took  no  bill  of  exceptions;  but  filed  in  court  ex- 
ceptions to  certain  rulings  and  findings  of  the  referee. 

Both  sides  moved  the  court  to  set  aside  the  report,  and  the 
court  "  being  of  opinion  that  difficult  and  important  questions 
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arise  in  the  case  to  be  determined/'  reseryed  the  cause  for  de- 
cision by  the  supreme  court. 

K  B. Sadler,  T.U  Magen and H. & L. H.  Ooodvnnj for  plaintiffii 
in  error. 

Mm  J£  Lemmon^  for  defendants  in  error. 

Orangkb,  C.  J.  Did  the  denial  of  plaintiff's  title  oust  the 
jurisdiction  of  the  court  ?  The  claim  that  it  did  is  based 
upon  the  theory  that  the  issue  so  made  is  only  triable  by  a 
jury.  But  equity  courts  have  long  exercised  the  power  to 
decide  finally  upon  the  right  of  adverse  claimants  to  real 
estate,  where  the  nature  of  the  controversy  properly  called  for 
the  interference  of  a  chancellor.  A  bill  to  establish  and  en- 
force a  trust  gave  him  jurisdiction  to  hear  and  determine  its 
existence  and  extent,  and  to  enforce  it,  in  a  proper  case,  by 
comjpelling  a  .conveyance  by  the  defendant  as  trustee,  not- 
withstanding his  answer  denied  the  entire  title  of  the 
plaintiff.  In  this  class  of  cases,  as  well  as  in  a  number  of 
others,  the  fact  that  the  decision  of  a  judge,  without  a  jtiry. 
might  divest  one  in  possession  of^the  whole  estate,  does  not 
affect  the  jurisdiction.  The  principle  controlling  is  well 
known :  where  a  party  cannot  have  adequate  and  complete  re- 
lief at  law,  he  may  apply  in  equity ;  and  the  chfincellory 
taking  jurisdiction,  retains  it  so  far  as  may  be  necessary  to 
furnish  relief  adequate  and  complete.  A  careful  consideration 
of  the  i)oeition  and  relations  of  tenants  in  common  of  realty 
will  satisfy  the  mind,  that  where  a  co-tenant  has  gone  into 
possession  and  refuses  to  recognize  the  iitie  of  the  owners  of 
the  other  undivided  shares,  an  ordinary  si^it  at  law  will  not 
furnish  to  them  adequate  and  complete  relief.  In  the  Ohio 
statutory  proceeding  for  partition  the  court  could  not  exercise 
chancery,  or  equity  powers  and  was  limited  to  the  mode  and 
extent  provided  by  the  statute.  There  would  seem  to  be  good 
reason  for  holding  that  these  statutory  powers  could  only  be 
exercised  on  ))ehalf  of  parties  whose  title  at  law  was  not  dis- 
puted. But  a  civil  action  seeking  equitable  partition,  together 
with  an  account  of  rents  and  profits,  properly  invokes  the 
ordinary  chancery  powers  of  the  court,  and  therefore,  upon 
the  principle  hereinbefore  named,  an  answer  denying 
plain tff's  title  could  not  oust  the  jurisdiction.    So  it  was  w^ 
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held  in  Btrry  v.  Rithardmm,  27  Ohio  St.  110.  And  the  referee 
was  right  in  bo  holding  in  this  case. 

Is  East  Harbor  "  capable  of  private  ownership?  An  abso- 
lute sovereignty,  holding  both  ownership  and  jurisdiction  of 
land  and  water,  may  vest  in  a  private  grantee  such  portions 
of  either,  as  the  grantor  may  determine.  A  sovereign,  whose 
powers  are  limited  by  constitutional  provisions,  may  do  the 
like  so  far  as  the  grant  does  not  contravene  any  constitutional 
provision  or  limitation.  So  long  as  navigable  waters  are  left 
free  to  the  public  for  unembarrassed  passages  to  and  fro,  we 
know  of  no  reason  why  the  United  States,  or  any  state,  h<dd- 
ing  ownership  and  juriFdiction  of  land  and  water,  may  not 
vest  in  a  private  grantee  such  a  body  of  land  and  marsh  and 
water  as  ^'  East  Harbor."  History  is  full  of  instances  of  the 
exercise  of  such  power  by  governments,  and  instances  in 
which  the  courts  have  protected  such  a  grantee  against  intru- 
sion are  not  rare. 

The  ocean,  with  its  gulfs  and  bays,  belongs' to  no  nation. 
Jwtsdictum  is  allowed  to  such  a  distance  from  shore  as  the 
protection  of  that  shore  requires.  This  distance  was  fixed  as 
a  marine  league  at  a  time  when  no  gun  could  force  a  ball 
farther..  But  over  inland  waters  the  nations  in  which  they 
lie  may  hold,  both  as  sovereigns  and  as  proprietors.  A  pro- 
prietor may  convey  all  his  rights  to  a  grantee,  unless  forbidden 
by  some  law  to  which  he  is  subject.  No  one  not  possessed  of 
some  right  in  the  thing  granted  shotild  be  heard  in  objection. 
When  the  grantor  is  the  government;  the  thing  granted 
government  property  held  by  absolute  title ;  and  no  use  of 
the  thing  granted  to  which  the  public  is  entitled  is  taken 
away^  we  see  no  reason  for  denying  to  the  grantee  ownership 
of  the  thing  granted.  In  Lorman  v.  Benson^  8  Mich.  32,  Judge 
Campbell,  speaking  of  Detroit  River,  says :  **  Applying  the 
principles  of  the  common  law  to  the  tideless  stream  in  ques- 
tion, we  do  not  perceive  what  public  interests  would  be  sub- 
served by  placing  it  on  the  footing  of  tide  waters,  when  the 
rules  applying  to  public  fresh  water  streams  provide  amply 
for  every  common  easement.  The  right  of  navigation,  to 
vgrhich  all  others  are  subservient,  is  in  no  way  injured  or 
abridged  by  this  holding,  and  the  necessities  of  wharves,  and 
>ther  convenience?,  which  could  not  be  made  available  at  all 
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ia  such  a  stream  as  this,  unless  owaed  by  the  riparian  pro- 
prietor, (because  not  accessible  except  over  his  grounds,)  would 
be  an  inducement  to  modify  the  common  law,  were  it  other- 
wise, rather  than  change  it  as  it  is  now.  *  *  *  And  we 
have  no  difficulty  in  holding  that  the  plaintiff  is  entitled  to 
every  beneficial  use  of  the  property  in  question  which  can 
be  exercised  with  a  due  regard  to  the  common  easement. 
The  cutting  of  ice  is  the  exercise'  of  a  valuable  privilege,  in 
securing  that  which  has  become  stationary  on  the  freehold, 
and  we  can  conceive  of  uo  reason  which  would  justify  a 
denial  of  it." 

In  Rice  w.  Ruddiman^  10  Mich.  139,  speaking  of  Lake  Muske- 
gon, the  court,  after  stating  that  the  real  question  is  not  whether 
the  outward  limits  of  private  ownership  in  the  lake  can  be 
defined  with  precision,  say:  "But  if  the  water  continues  so 
shallow  as  to  render  the  lands  under  it  susceptible  of  bene- 
ficial private  ude  to  the  center  line  of  this  narrow  lake,  then 
I  have  no  hesitation  in  saying  that  I  think  the  riparian  own- 
ership extends  to  such  center  line.  *  *  *  if  the  water 
becomes  so  deep  *  *  as  to  render  the  lands  under  it  inca- 
pable of  such  individual  use,  the  question  of  ownership 
beyond  where  it  is  available  for  such  purpose  becomes  as  bar- 
ren as  the  use  itself,  and  is  of  no  practical  importance  what- 
ever." 

In  Ddaplain  v.  Railway  Cb.,  .42  Wis.  225,  the  court  say  : 
''  The  question  as  to  the  ownership  of  the  soil  under  the  weter, 
is  one  which  each  state  is  at  liberty  to  determine  for  itself,  in 
accordance  with  its  views  of  local  law  and  public  policy ;  and 
if  it  choose  to  concede  the  right  of  the  riparian  owner  to  the 
center  of  the  stream,  it  is  not  for  others  to  raise  objections." 

In  Barney  v.  Keokuk,  4  Otto  338,  the  court  say  :  "  If  they 
(the  states)  choose  to  resign  to  the  riparian  proprietor,  rights 
which  properly  belong  to  them  in  their  sovereign  capacity,  it 
is  not  for  others  to  raise  objections."* 

In  GaviU  v.  Chambers,  3  Ohio  497,  the  court  said :  *'  It  is, 
we  conceive,  vitally  essential  to  the  public  peace,  and  to  indi- 
vidual security,  that  there  should  be  distinct  and  acknowl- 
edged legal  owners  for  both  the  land  and  water  of  the  coun- 
try. This  seems  to  have  been  the  principle  upon  which  the 
common  law  doctrine  was  originally  settled ;    that  where  a 
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stream  was  not  subject  to  the  ebb  and  flow  of  the  tide,  it 
shonid  be  deemed  the  property  of  the  owners  of  the  soil  bound- 
ing upon  its  banks.  The  reason  upon  which  this  rule  is 
foaiided,  applies  as  strongly  in  this  country  as  in  any  other. 
And  no  maxim  of  jurisprudence  is  of  mord  universal  appli- 
cation, than  that  where  the  reason  is  the  same  the  law  should 
be  the  same." 

In  the  cases  referred  to,  the  courts  were  dealing  with  im- 
plied grants  resulting  from  bounding  the  premises  granted  by 
a  stream  or  other  water.  What  they  say  applies  with  addi- 
tional force  when  the  state  owning  both  the  water  and  the 
land,  by  express  terms  includes  within  its  grant  the  territory 
covered  by  the  water. 

We  think  that  it  was  competent  for  Connecticut,  with  the 
sanction  of  the  United  States,  to  vest  in  its  private  grantee 
the  ownership  of  East  Harbor,  subject  to  the  public  rights  of 
navigation  and  fishing. 

Did  the  stiite  include  East  Harbor  in  its  grant  r  As  already 
stated,  it  granted  500,000  acres  to  be  bounded  on  the  west  by 
the  west  line  of  the  *'  Reserve ;"  south  hj  latitude  41^  ;  north* 
by  "  the  shore  of  Lake  Brie,''  and  to  extend  eastward  for 
the  quantity.  What  was  ''  the  shore  of  Lake  Erie  "  referred 
to  in  this  grant  ?  ^he  same  words  described  the  north  line  of 
''  section  two."  Was  the  northern  edge  of  island  and  dike  the 
^« shore  of  Lake  Erie?" 

In  one  sense,  all  of  its  bays  and  harbors  are  parts  of  the  lake. 
In  another  sense,  the  name  ^*  Lake  Erie  "  embraces  only  the 
main  water,  excluding  land  locked  bays  and  harbors.  In 
which  sense  were  the  irords  used  as  between  the  state  and  its 
grantees? 

The  map  shows  that  the  island  is  a  continuance  of  "  tho 
dike,"  following  the  trend  of  the  lake  shore;  that  it  is  made 
an  island  because  the  action  of  the  water  has  opened,  or  kept 
open,  two  narrow  passages'called  *'  inlets."  A  *'  traverse"  of  the 
lake  shore  was  made  prior  to  1808,  and  its  line  followed  the 
outer,  or  lake,  side  of  both  dike  and  island ;  the  field  notes 
styling  East  Harbor,  *^  the  marsh";  and  describing  the  eastern 
inlet  as  ''a  good  harbor  for  small  boats,  and  is  about  six  rods 
wide,  and  deep."    It  does  not  appear  that  the  state  has  ever 
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asserted  any  ownership  of  the  harhor  since  the  grant  of  1792. 
In  the  first  partition  its  entire  snrfibce  was  certainly  computed 
as  part  of  section  two,  and'aparted  to  Franklin  and  Chappell. 
Their  deeds,  as  well  as  those  of  their  grantees,  assert  title  to 
'''the  marsh."  Under  these  facts  can  there  be  doubt  that  the 
etate  used  the  words  "shore  of  Lake  Erie"  in  the  popular 
sense?  Her  grant  was  500,000  acres.  In  measuring  off  that 
quantity,  section  two  was  computed  as  4,120  acres.  To  now 
hold  that  the  harbor  was  not  granted  is  to  deprive  the 
grantees  of  'the  state  of  at  least  1,000  acres.  To  do  so 
because  the  public  has  fished  and  hunted,  ad  Ubiiem^  in  this 
marsh,  or  water,  seems  to  us  without  warrant.  As  was  held 
in  Slocai  v.  BiemiOer,  84  O.  S.,  614,  the  right  of  fishing  in  Lake 
Brie  and  its  bays  is  as  open  to  the  public  as  if  they  were  sub- 
ject to  the  ebb  and  fiow  of  the  tide.  No  mere  grant  of  the 
land  covered  by  such  waters  destroys  this  public  right.  The 
private  grantee  of  the  land  cannot  do  anything  that  will 
interfere  with  the  channel,  or  hamper  the  passage  of  water- 
<;raft  through  it.  But  he  may,  without  the  limits  of  the 
channel,  erect  fishing-houses,  or  such  other  structures  as  his 
means  and  the  depth  of  water  will  permit;  he  may  convert 
shallow  portions  into  cranberry  patches ;  he  may  fill  up  other 
parts  and  make  solid  ground.  Although  such  action  by  him 
may  lessen  the  water  surface  available  for  the  fishing  boats, 
the  fisherman  cannot  complain.  Such  public  right  to  fish 
always  yields  to  any  permanent  improvement  by  the  owner 
<d  the  land  on  which  the  water  rests. 

How  much  of  East  Harbor  can  be  advantageously  used  by 
its  private  owners  the  record  does  not  tell.  It  is  evident  that 
parts  of  it  may  be  so  used.  The  private  ownership  subject  to 
these  public  rights  may  be  of  small  valqe.  But  it  is  of  some 
value,  and  those  who  own  it  are  entitled  to  have  their  respect- 
ive shares  set  apart 

Jacob  Ramsdell  entered  into  possession  of  the  island  and  of 
the  twenty-five  acres  adjoining  lot  eighteen  of  section  three, 
in  1846,  and  he  and  his  grantees  have  since  held  possession. 
But  he  entered  under  a  deed  which  recited  that  so  much  of 
the  premises  granted  as  lay  outside  of  lots  8,  9  and  20  WiU 
'*  holden  in  common"  by  his  grantor  with  "  Isaac  Ambler  anU 
Others." 
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He  had  full  right  to  so  enter.    Having  ao  entered,  hia  poa- 
aeaaion  continued  referable  to  that  deed :  continued  to  be  that 
of  one  tenant  in  common,  until  by  unmistakeable  acts  of  which 
his  oo-tenants  had  notice,  or  of  which  it  was  their  duty  to  take 
notice,  he  disclaimed  to  hold  as  a  tenant  in  common,  and  as- 
serted ownership  of  the  entire  estate.    Until  1877  he  and 
those  claiming  under  him  were  the  only  owners  resident  near 
the  premises.    He  collected  some  rents;  granted  some  per- 
mits; drove  off  some  trespassers,  and  paid  the  taxes.    All 
these  were  acts  that  as  tenant  in  c6mmon  in  possession  he 
had  a  right  to  do;  all  of  them  were  perfectly  consistent  with 
his  being  only  a  tenant  in  common.    Until  they  were  in- 
formed that  he   claimed   to  be   sole   owner,  his  co-tenants 
might  well  regard  his  receipt  of  rents  as  merely  compensa- 
tion for  looking  after  the  property ;  or  as  a  matter  to  be  settled 
and  adjusted  between  them.    There  is  no  evidcDce  tending  to 
show  that,  prior  to  1877,  any  co-tenant  had  any  information 
that  his  title  was  disputed  by  any  adverse  claim.    Ramsdell's 
quit  claim  of  the  twenty-five  acres  to  Lockwood  has  resulted 
in  enabling  Lockwood  by  lapse  of  time  to  hold  that  tract  as 
against  plaintiff,  but  a  court  of  equity  will  treat  that  as  so 
much  of  Ramsdell's  share  already  set  off  to  him,  and  dimin- 
ish the  quantity  now  to  be  set  apart  for  his  heirs  and  their 
grantees. 

We  see  no  reason  to  disturb  the  findings  of  fact  made  by  the 
referee  as  stated  separately  from  his  *'  findings,"  or  conclusions 
of  law.  Giving  to  the  Evidence  full  faith  and  credit  so  far  as 
it  is  fftvorable  to  the  defense,  we  think  it  establishes  the  title 
of  the  plaintiff,  and  his  right  to  an  equitable  partition  and 
account.  We  sustain  the  exceptions' to  so  much  of  the  find- 
ings and  conclusions  of  law  set  out  in  the  report  of  the  referee 
as  conflict  with  our  holding.  The  court,  under  section  5213, 
Revised  Statutes,  has  the  same  powers  in  reviewing  his  de- 
cision as  it  has  over  the  judgment  of  a  trial  court.  Proceed- 
ing to  render  the  judgment  re'quired  by  the  record  we  grant 
to  the  plaintiff  a^  decree  for  such  partition  and  account,  and 
remand  the  cause  to  the  common  pleas  for  execution. 

[To  appear  in  41' Ohio  St.] 
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oBxxnrAL  LAW— AeBUxm  bt  sstssal  pxbbovb  to  bob,  all 

PABTIB8  TO  IT  OVILTT  OF  XVBDKB  DOBB  DT 
GABBTOro  OVT  BOBBEBT. 

{Ohio  Supreme  Oowrt.    May  6, 1884.) 

Stephens  v.  The  State  of  Ohio. 

1.  If  several  persons  agree  together  to  rob  another,  and  for  that  purpose 

arm  themselves  with  deadly  weapons,  and  meet  at  the  honse  of  the 
person  to  be  robbed,  and  to  carry  out  their  unlawful  design  one  ia 
left  outside  ready  tp  aid  and  assist  while  the  others  enter  and  commit 
the  crime  agreed  on,  all  are  guilty  of  the  robbery  aa  principals. 

2.  So,  if  those  inside  the  house  while  attempting  to  consummate  the 

robbery,  and  in  furtherance  of  such  conspiracy  purposely  kill  the 
person  they  are  attempt ng  to  rob,  while  he  is  resisting  such  attempt, 
and  such  killing  is  the  natural  and  probable  consequence  of  the 
common  purpose,  the  person  outside,  who  is  aiding  and  assisting  ia 
equally  guilty  as  the  one  striking  the  fatal  blow,  though  he  did  not 
previous  to  such  attempt  agree  to  or  assent  to  such  killing. 

Error  to  the  Common  Pleas  of  Jackson  Qounty. 

Luke  Jones,  William  Jones,  and  Laban  Stephens  were 
jointly  indicted  for  the  murder  of  Anderson  Lackey^  while  at- 
tempting to  rob  him  in  his  own  house  on  the  night,  of  April 
28, 1883. 

Luke  and  William  Jones  were  fir»t  tried,  anid  convicted. 

On  the  separate  trial  of  Stephens,  evidence  was  offered  to 
tending  to  establish  a  conspiracy  formed  by  the  three  de- 
fendants to  go  to  Lackey's  house  on  the  night  in  question,  to 
rob  him  of  some  money  which  they  supposed  he  had  in  his 
possession — that  pursuant  to  this  agreement  they  each  armed 
himself  with  a  pistol,  Stephens  borrowing  one  for  that  pur- 
pose— that  on  their  way  to  Lackey's  house  they  purchased 
cartridges  to  suit  their  pistols,  loaded  them,  tried  them  by 
shooting  at  a  post — that  when  near  lackey's  house,  at  the 
suggestion  of  Stephens,  they  also  armed  themselves  with 
clubs— that  when  they  reached  the  house  about  nine  or  ten 
o'clock,  they  found  a  light  burning,  and,  by  looking  in,  found 
Lackey  in  bed,  and  his  wife  and  daughter  sitting  up, 
that  thereupon  two  of  defendants,  Luke  Jones  being  one,  en- 
tered the  house  with  their  pistols  in  their  bands,  while  the 
t^rd  remained  outside  to  watch<  Luke  Jones  approached 
Lackey  and  demanded  his  money  or  his  life.  On  a  refusal  to 
give  the  money,  a  scuf&e  ensued,  in  which  Lackey  was  killed 
by  a  shot  from  the  pistol  of  Luke  Jones.    It  also  appeared 
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that  almost  at  the  moment  of  the  fatal  shot  by  Luke  Jouss, 
another  was  fired  by  the  other  defendant  who  entered  the 
room,  but  whether  this  was  also  fatal,  is  not  material.  In  the 
meantime  the  third  defendant,  as  the  evidence  tended  to  show, 
remained  outside  assisting  in  the  common  purpose. 

In  this  state  of  proof  the  defendant  asked  the  following 
charge :  '*  That  if  you  find,  from  the  evidence,  that  Ander- 
eon  Lackey  was  unlawfully  and  maliciously  assaulted  and 
shot^  and  intentionally  killed  by  Luke  Jones,  while  attempt- 
ing to  perpetrate  a  robbery  on  the  person  of  the  deceased, 
and  also  find  that  Laban  Stephens,  the  defendant,  prior  to 
such  killing,  entered  into  a  conspiracy  with  Luke  and  Wil- 
liam Jones  to  rob  the  deceased,  Anderson  Lackey,  and  noi 
an  agreement  or  conspiracy  to  unlawfully  take  his  life,  and 
also  further  find,  that  the  defendant  was  not  present  at  the 
time  the  shooting  and  killing  was  done,  you  cannot  on  such 
finding  convict  defendant  of  murder  in  the  first  degree." 

This  the  court  refused  to  charge,  but  on  this  point  charged, 
"  that  if  Luke  Jones,  William  Jones,  and  Laban  Stephens, 
entered  into  a  conspiracy  to  commit  a  robbery  on  the  person 
of  Anderson  Lackey,  and  that  the  evidence  also  shows  that 
the  attempt  to  perpetrate  such  robbery,  under  all  the  circum- 
stances, would  naturally,  reasonably  and  probably  involve  the 
taking  the  life  of  Lackey,  and  then  find  from  the  evidence 
that  in  attempting  to  perpetrate  such  robbery  that  one  of  the 
co-conspirators  of  defendant  unlawfully  and  maliciously 
assaulted  and  shot  Anderson  Lackey,  with  the  intent  to  take 
his  life,  and  that  by  such  assault  and  shooting  gave  him  a 
mortal  wound,  *  *  then  the  defendant  is  as  equally  guilty 
inlaw  *  *  *  as  if  done  with  his  own  hand,  whether  he 
was  present  when  the  assault  and  shooting  were  done  or  not" 

Under  .this  charge  there  was  a  verdict  of  murder  in  the  first 
degree  and  sentence,  which  it  is  now  sought  to  reverse. 

Tr^  &  J&nes  and  C,  A.  il<Jbtnaon,  for  the  motion. 

JameM  Lawrence^  Attorney-General,  ctmira, 

Johnson,  C.J. «  The  request  which  was  refused  when  ap- 
plied t>  the  case  on  trial  was  in  substance,  that  if  Luke  aud 
William  Jones  and  Laban  Stephens  agreed  to  rob  Lackey,  and 
for  that  purpose  armed  themselves  with  deadly  weapons,  and 
went  to  his  house  after  night,  and  in  furtherance  of  the  plan 
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the  Jones  boys  went  in  to  commit  the  robbery,  while  Stephens 
remained  outside  to  aid  and  assist*  and  that  while  the  two 
were  inside  engaged  in  attempting  to  commit  the  robbery,  one 
of  them  intentionally  killed  Lackey,  Stephens  could  not 
be  held  responsible  for  this  killing,  unless  he  had  also  pre- 
viously agreed  that  Lackey's  life  should  be  taken  in  the  at- 
tempt to  rob. 

The  charge,  as  given,  was  in  substance,  thai  though 
Stephens  remained  outside,  yet  if  he  had  agreed  with  the 
Jones  boys  to  commit  the  robbery,  and  was  there  assisting  to 
commit  the  robbery,  he  was  responsible  for  the  intentional 
killing  by  Luke  Jones,  though  he  was  outside  pf  the  house, 
and  although  he  had  not  previously  agreed  to  the  killing,  if 
it  was  the  natural  and  probable  consequence  of  the  conspiracy 
to  rob,  and  was  in  furtherance  of  the  conspiracy. 

Rev.  Stats.,  sec.  6808,  provides  that  whoever  purposely,  and 
either  of  deliberate  and  premeditated  malice,  or  by  means  of 
poison,  or  perpetrating,  or  attempting  to  perpetrate,  any  rape, 
arson,  rcbbery^  or  burglary,  kills  another,  is  guilty  of  murder 
in  the  first  degree." 

By  section  6804 :  '<  Whoever  aids,  abets,  or  procures  another 
to  commit  any  ofiTense,  may  be  prosecuted  and  punished  as  if 
he  were  the  principal  offender." 

If  Luke  and  William  Jones  had  been  Indicted  with  Stephens 
for  the  robbery,  or  attempted  robbery,  of  Lackey,  the  acts 
of  the  former  in  the  commission  of  the  robbery  would  be  the 
acts  of  Stephens,  also,  though  he  did  not  previously  assent  to 
the  particular  means  employed,  to  commit  this  crime,  if  he 
was  engagedin  the  part  assigned  him  in  the  robbery. 

In  the  case  at  bar,  the  intentional  killing  by  Luke  Jones, 
while  attempting  to  perpetrate  a  robbery,  made  him  guilty  of 
murder  in  the  first  degree,  though  he  had  not  previously 
planned  the  killing  but  only  the  robbery.  Premeditation 
in  such  a  case  is  not  essential. 

The  request  refused,  makes  premeditation,  or  the  assent  to  a 
previous  agreement  to  kill  necessary  to  make  Stephens  liable 
for  the  killing  by  Luke  Jones,  while  he  was  outside  per- 
forming his  assigned  part  in  the  crime  of  robbery. 

If  several  are  associated  together  to  commit  a  robbery,  and 
one  of  them,  while  all  are  engaged  in  the  common  design,  in- 
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tentionally  kills  the  person  they  are  attempting  to  lob^ 
in  furtherance  of  the  common  purpose,  all  are  equally  guilty, 
though  the  others  had  not  previously  consented  tothekillingf 
where  such  killing  was  done  in  the  execution  of  the  common 
purpose,  and  was  a  natural  and  probable  result  of  the  attempt 
to  rob.  The  People  v.  Vaaquez,  49  Cal.  560 ;  The  Stale  v.  Shelledy, 
8  Iowa  477;  U.  8,  ▼.  JKom,  1  Gallison  624  :  People  v.  Pooi,27 
Cal.  572;  TheStaU  v.  NoA.  7  Iowa  347;  Stevp  v.  The  StaU.  11 
Ind.  62 ;  1  Bishop  Crim.  Law,  §  636,  7th  Ed.;  2  Whart.  Crim. 
Law,  §  998,  Iph  Ed.  This  is  in  efTect  the  charge  given  by  the 
court. 

There  was  an  agreement  among  them  to  arm  themselves 
and  enter  the  house  of  Lackey  to  rob  him,  in  furtherance  of 
this  plan,  Stephens  remained  outside  to  watch  and  assist, 
while  his  confederates  were  perpetrating  the  robbery,  or  at- 
tempting to  do  so,  one  of  them,  Luke  Jones,  killed  Lackey.  It 
was  left  to  the  jury  to  say  whether  his- act  was  the  act  of  his 
associates  as  well  as  his  own.  If  they  found  that  such  killing 
was  in  furtherance  of  the  common  plan,  and  was  a  natural 
and  probable  consequence  of  the  attempt  to  rob,  then  his 
associates  were  responsible,  though  they  had  not  previously 
agreed  to  the  killing,  and  were  not  actually  present  in  the 
house  at  the  time. 

In  father  words,  each  is  presumed  to  have  intended  to 
authopze  the  other  to  kill,  if  in  perpetrating  the  robbery  it 
became  a  necessary  means  to  consummate  the  robbery. 

[To  appear  in  42  Ohio  St.]  Judgment  afirmed. 
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(Ohio  Supreme  Oburt  O&mmiuion,    Jane  8,  1884. 

Baker  v.  MoGribw,  Adm'r.  Et.  Al. 
H,,  in  her  will,  devised,  -gave  and  'bequeathed  to  C.  B.  and  D.  B.,  her 
grand  children,  one-aizth  of  her  rueidoarj  eatate.    (She  then, provi- 
ded that  in  oaae  of  the  death  of  both  grand  children  withoat  iavae, 
the  property  coming  to  them  ahoald  be  given  to  the  other  grand 
children  of  the  testatrix.    It  appeared  from  all  the  worda  of  the  will, 
that  the  contingency  contemplated  by  the  testatrix  was  one  to  oeeor 
prior  to  the  distribution  of  her  estate. 
.^dd.'    That  if  C.  B.  and  D.  B.  survived  the  testatrix,  their  tiUe  to  said 
fiihare  became  absolute,  and  on  their  subsequent  deaths,   without 
issue,  passed  to  their  legal  heirs. 
Error  to  the  District  Court  of  Clark  County. 
The  facts  are  statou  m  the  opinion. 
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^Kexfer  &  lF%Ae,  for  plaintiff  in  error. 

Bowman  &  Bowaum^  for  defendants  in  error. 

Nash,  J.  Catherine  Hertzler  died  in  January,  1872,  lead- 
ing three  daughters,  each  having  children  and  leaving  also 
eleven  other  grand-children — the  children  of  three  daughters 
who  died  before  Mrs.  Hertzler  executed  the  will  now  in  con- 
troversy in  this  action.  The  will  was  made  in  Februliry, 
1870,  and  is  in  the  following  words . 

*^  KnowaUMen  by  these  Preaents,  That  I,  Catherine  Hertzler,  of 
Clark  county,  state  of  Ohio,  of  sound  and  disposing  mind  and 
memory,  do  make  and  publish  this  my  last  will  and  testa- 
ment,  hereby  revoking  all  other  wills. 

'*  Item.  I  give,  devise  and  bequeath  a  specific  legacy  of 
two  thousand  dollars  to  the  children  of  my  daughter  Barbara, 
intermfkitied  with  Samuel  Huffman  ;  two  thousand  dollars  to. 
the  children  of  my  daughter  Ann,  intermarried  With  Henry 
Snyder ;  and  two  thousand  dollars  to  the  children  of  my 
daughter  Mary,  intermarried  with  John  Rubsam,  to.  be  set 
apart  for  them  out  of  the  first  moneys  coming  into  the  hands 
of  my  hereinafter  named  executors,  the  annual  interest  of 
said  sums,  respectively  to  be  paid  to  the  said  Barbara,  Ann  and 
Mary,  during  their  natural  life,  and  at  the  death  of  the  said 
Barbara,  Ann  and  Mary,  the  principal  sums  aforesaid  shall  be 
paid  to  their  children,  or  the  survivor  of  them  ;  in  case  of  the 
death  of  the  children  of  my  daughter  Barbara,  then  one-half 
of  the  share  coaling  to  them  shall  be  given  to  the  children  of 
Ann,  and  the  other  half  shall  be  given  to  the  children  of  Mary, 
the  same  rule  to  be  applied  in  case  of  the  death  of  all  the 
children  of  either  Ann  or  Mary;  and  in  case  of  all. the  chil- 
dren of  any  two  of  my  said  daughters,  Barbara,  Ann  and 
Mary,  themthe  share  coming  to  them  shall  be  given  to  the  sur- 
viving children  of  either  Barbara,  Ann  or  Mary,  as  the  case 
may  be. 

''Item.  As  to  the  rest,  residue  and  remainder  of  all  my 
estate,  I  devise,  give  and  bequeath  as  follows: 

"  To  the  children  of  my  daughter  Barbara,  the  one-sixth 
share ;  to  the  children  of  my  daughter  Ann,  the  one-sixth 
share;  to  the  children  of  my  daughter  Mary,  the  one-sixtb. 
«baare ;  to  the  children  of  my  daughter  Martha,  decease,  tfhe 
oAe-afesth^  sharer;   to  the  children  of  my  daught0r  Susan,  der 
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ceaaedy  the  one-sixth  ahare ;  to  the  children  of  my  daughter 
Elisabeth,  deceased,  the  one-eixth  share. 

^'  The  annual  interest  of  said  one«xth  share  bequeathed  to 
-the  children  of  my  daughter  Barbara,  shall  be  paid  to  mj 
daughter  Barbara  during  her  natural  life,  and  at  her  death  the 
principal  shall  be  equally  divided  among  her  children.    The 
annual  interest  of  said  one-sixth  share  bequeathed  to  the 
children,  of  my  daughter  Ann,  shall  be  paid  to  my  daughter 
Ann  during  her  natural  life,  and  at  her  death  the  principal 
shall  be  equally  divided  among  her  children.    The  annual  in- 
terest of  the  one-sixth  share  bequeathed  to  the  children  cf  mj 
daughter  Mary,  shall  be  paid  to  my  daughter  Mary  during  her 
natural  life,  and  at  her  death  the  principal  shall  be  equally 
divided  among  her  children.    In  case  of  the  death  of  all  the 
children,  without  issue  of  either  of  my  daughters  Barban, 
Ann,  Mary,  Martha,  Susan  and  Elizabeth,  then  the  one-sixth 
share  coming  to  them  so  deceased,  shall  be  given  to  the  8a^ 
viving  children  of  my  said  daughters.    Thus,  if  all  the  chil- 
dren of  one  of  my  daughters  die  without  issue,  then  the  share 
coming  to  said  deceased  children  shall  be  divided  into  five 
equal  parts;  and  if  all  the  children  of  two  of  my  daughters 
die  without  issue,  then  the  shares  coming  to  said  deceased 
children  shall  be  divided  into  four  parts,  and  so  on. 

"  In  case  I  should  die  before  my  grandchild  Catherine  Pope 
arrives  at  the  years  of  majority,  Mrs.  Mellinger,  wife  of  Jacob 
Mellinger,  shall  have  the  custody  thereof,  and  in  case  of  the 
death  of  said  Mrs.  Mellinger,  the  Guardian  of  said  Catherine 
Pope,  appointed  by  the  probate  court  of  Clark  county,  Ohio, 
to  take  charge  of  the  estate  she  received  from  Daniel  Hertzler, 
shall  haye  the  custody  or  provide  a  suitable  place  for  her. 

''  I  hereby  constitute  and  appoint  my  friends  Henry  Mouk 
and  Joseph  Harshman,  executors  of  this  will. 

**  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  ninth  day  of  February,  A.  D.  1870. 

Catherine  Hbrtzlbr,  [SsoTI." 

**  Signed,  sealed  and  acknowledged  by  Catherine  Hertzler 
as  her  last  will  and  testament  in  our  presence,  and  signed  bj 
us  in  her  presence  and  at  her  request,  the  ninth  day  of  Feb- 
ruary, A.  D.  1870.   John  H.  Protzman,  Osborn,  Greene  co.,  0. 
David  M.  Martin,  Osborn,  Greene  co.,  0/' 
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One  of  Mrs.  Hertzler's  deoeased  daaghtera,  Mi^rtba,  had 
intermarried  with  the  plaintiff  in  error,  L.  J.  M.  Baker.  At 
the  time  of  the  making  of  the  will,  two  children  of  Mr.  and 
Mrs.  Baker  were  living,  to-wit:  Catherine  and  Daniel.  These 
children  lived  until  after  the  death  of  their  grandmother; 
Catherine  having  died  April  2, 1874,  and  Daniel  having  died 
October  8, 1878. 

These  grandchildren  having  deceased  without  issue,  the 
question  now  presents^  is:  I^d  the  property,  which  Cather- 
ine Hertsler  devised,  gave  and  bequeathed  to  them  in  her  will, 
ascend  to  their  father,  at  their  death,  or  did  it  pass  to  the  sur- 
viving grandchildren  of  Catherine  Hertzler? 

The  word  ^'  coming,"  taken  in  connection  with  the  words 
*' shall  be  given,"  solves  this  question. 

Upon  the  death  of  Catharine  Hertzlei^  in  January,  1872,  the 
property  bequeathed  to  Catherine  and  Daniel  Baker  vested  in 
them — became  their  psoperty — and  after  that  time  could  not 
in  any  sense  be  said  to  be^  coming  to  them.  After  the  making 
of  the  will,  but  before  the  testatrix's  death,  the  property  was 
only  the  property  of  Catherine  and  Daniel  Baker  in  expect- 
ancy— it  was  coming  to  them. 

The  use  of  the  woids  ''  shall  be  given  "  are  very  significant. 
In  the  first  instance,  Mrs.  Hertzler  devised,  gave  and  be- 
queathed one-sixth  of  the  remainder  of  her  estate  to  Catherine 
and  Daniel  Baker.  Upon  the  death  of  the  testatrix  it  was 
the  duty  of  tha  executor  to  place  the  devisees,  if  of  full  ag^, 
in  possession  of  the  property ;  otherwise  to  hand  it  over  to 
their  guardian.  The  words  "  shall  be  given  "  were  evidently 
intended  as  a  direction  to  the  executor  as  to  what  to  do,  in 
case  this  could  not  be  done.  This  contingency  could  not  hap- 
pen if  the  grandchildren  survived  the^  testatrix.  It  would 
.  only  happen  in  case  all  the  children  of  one  or  more  of  the 
daughters  died  before  the  death  of  Mrs.  Hertzler. 

Giving  the  words  of  her  will  their  ordinary  and  natural 
meaning,  we  conclude  that  the  contingency  contemplated 
could  only  arise  in  case  the  devisees  should  die  prior  to  her 
own  death. 

Having  given  this  construction  to  the  will,  it  follows  that 
the  property  bequeathed  to    Catherine  and  Daniel  Baker 
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vested  in  ihem  at  the  death  of  Mrs.  Hertxler,and  aathey  died 
without  issue,  it  ascended  under  the  statutes  of  Ohio  to  their 
father  the  plaintiff  in  .error. 
[To  appear  in  41  Ohio  StJ  Mlgment  rmermi. 
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OSNXBAL  DOOKBT. 

Ko.  686.  Wilooz  et  al.,  exeoutora,  etc.,  v.  RoBselL  Error  to  the  Distriet 
Ck>urt  of  Lake  Gonnty.  Settled  by  agreement  of  partiea,  at  the  ooeta 
of  plaintifb  in  error. 

MOTION  DOOKST. 

162.  172.  Sanford  L.  Fobefl,  assignee  in  bankniptojp^  of  Pitcher  A  Hol- 
brook,  V.  Stookham.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Ashtabula  Ck>anty.  Motion  overruled,  the  time 
for  filing  petition  having  expired.  No.  172,  same  parties,  having 
been  consolidated  with  No.  162,  has* the  same  entry. 

168.  Kelley  et  al.  v.  Bruin  et  al.  Motion  for  leave  to  file  a  petition  in  er- 
ror to  the  District  Court  of  Highland  County.    Motion  granted. 

169.  Peck  V.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Lorain  County.    Motion  granted. 

170.  Fribby  et  al.  v.  The  State.  Motion  fbr  leave  to  file  a  petition  in  error 
to  the  District  Court  df  Trumbull  County.  Motion  overruled.  To 
be  reported  hereafter. 

171.  Bank  v.  Quinn  d:  Lucas  et  al.  Motion  fbr  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Greene  County.    Motion  overruled. 

17t.  Hilton  V.  Whilden  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Lake  County.    Motion  overruled. 

175.  Searles  v,  Hibb.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Seneca  County.    Motion  overruled. 

176.  L.  S.  A  M.  S.  Ry.  Co.  v.  Spangler.  Motion  for  leave  to  file,  a 
petition  in  error  to  the  District  Court  of  Lucas  County.  MotloD 
granted. 

177.  Todhunter  et  al.  v.  Leaverton  et  al.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Highland  Ceanl^.  Motfoo 
granted. 
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178.  Donobae  et  si.  o.  Oallagher  et  ■!•  Mottoa  tor  leave  io  tie  e  peti- 
tion in  error  to  the  Dletriet  Ooort  of  Cnymhoga  Ooonty.  Motion 
granted. 

180.  Dnnn  v.  ISrown  Ooanty  Agrieoltiuml  Society.  Motion  for  leave 
to  file  a  petition  in  error  to  the  Distiiet  Oonrt  of  Brown  Ooun^. 
Motion  g^nted. 

181.  Bamardf  administrator,  et<;.,  et  al.  o.  DarldBon  et  aL  Motion  for 
leave  to  file  a  petition  in  error  to  the  Diatrict  Conrt  of  Cayahoga  Oo. 
Motion  granted. 

182.  Harmon  o.  Tod  et  al.  Motion  for  leave  to  file  a  petition  in  etror  to 
the  Distriet  Court  of  Lucas  Ck>Qnty.    Motion  granted. 

188.  In  the  matter  of  the  settlement  account  of  H.  T.  Bowers,  executor, 
etc.  Motion  ibr  leave  to  file  a  petition  in  error  to  the  District  Court 
of  Belmont  County.    Motion  granted. 

184.  Klopfer  v,  Livingston.  Motion  for  leave  to  file  a  petition  in  error 
to  the  Superior  Court  of  Cincinnati.    Motion  overruled. 

186.  Moler  v.  Weaver,  receiver,  etc.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Clarke  County.    Motion  overruled. 

187.  Kerosene  Lamp  Heater  Co.  v.  Monitor  CHI  Stove  Co.  Motion  for 
leave  to  file  a  petition  in  error  to  tHe  District  Court  of  Cuyahogm 
County.    Passed  for  record  and  papers. 

188.  P.  C.  A  St.  L.  Ry.  Co.  v.  Jackson.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Conrt  of  Green  County.  Motion  overruled  on 
the  authority  of  Bailway  Oo,  v.  SmitK,  88  Ohio  St.  410. 

180.  Wagner  v.   The  State.    Motion    to   take  cause  Ko.  870,  General 

Docket,  out  of  its  order.    Motion  granted,  and  cause  set  for  oral 

argument  on  June  10th  instant. 
100.  Thrall  o.  Eaton,  treasurer,  etc.    Motion  f6r leave  to  file  a  petition  in 

error  to  tne  District  Conrt  of  Belmont  County.    Motion  granted. 
191.  Kemball  v.  Rogers  Bros,  et  al.    Motion  for  leave  to  file  a  petition  in 

error  to  the  District  Court  of  Licldng  County.    Ifotion  overruled. 
108.  Howard,  administrator,  etc.,'v.  Stevens  et  al.    Motion  to  strike  fron^ 

the  files  an  an  swer  io  error  in  cause  No.  812,  General  Docket.  Motion 

overruled  without  prejudice  to  the  right  to  renew  such  motion  at 

the  hearing  of  the  cause. 
104.  Rife,  administrator,  etc.,  v.  Stevenson,  administrator,  etc    Motion 

for  leave  to  file  a  petition  in  error  to  the  District  Court  of  Greene 

County.    Motion  overraled. 

106.  Talbott  V.  Friedman  Motion  for  leave  to  fUe  a  petition  in  error  to 
the  District  Court  of  Lawrence  County.    Motion  overruled. 

107.  McCormick  v.  Schenck.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Butler  County.    Motion  granted. 

108.  Robinson  v.  Kanawha  Valley  Bank.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  Superior  Conrt  of  Cincinnati.    Motion  granted. 

100.  Com  ley  v.  Applegate,  administrator,  etc    Motion  for  leave  to  file 

a  petition  in  error  to  the  District  Conrt  of  Montgomery  County. 

Motion  granted. 
200.  McKelvey  et  al.  v.  McKelvey,  administrator,  etc.  et.  al.    Motion 

for  leave  to  file  a  petition  in  error  to  the  District  Court  of  Belmont 

County.     Motion  g^nted. 
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108,  IMUw.  Delhi.  Motion  for  laavvlo  file  spettUon  Is «Rorlotti6Di»- 
trleiOomtQf  Wood  Omui^.   MoHon  oTemilod. 

906.  liODi^^,  admlnlstimloir  ofee..  v.  Stump  ot  aL  Motloiilbr  Issveloft 
flto  ft  petition  In  enor  to  the  DIetilot  Oooit  of  Wamlltmi  Csontj. 
Motion  oreiniled* 

»i»  Brown  v.FlntK«ttonal  Bank  of  HamUtonetaL    Motl<m  IbrleaTe 

to  llle  a  petition  In  error  to  the  Dlatrlot  Ooort  of  Botlor  Obontj. 

Motion  granted* 
MB.  fiootto.  Stoddard  A  Cy>.    Motion  finr  leaTe  to  llle  a  petition  in  error 

to  the  IMatriet  Court  of  Botler  Ooonty.    Moiion  OVerroled. 
208.  Mnrphy  «.  Howell  elaL    Motion  for  leave  to  llle  a  petition  In  etror 

to  the  DIatriet  Oonrt  of  Batter  Ooonty.    Motion  oreiroled. 

907.  WolTorton  o.  State  ex  reL  Neyille.  Motion  for  leare  to  file  a  petition 
In  error  to  the  Distriot  Oonrt  of  ^Sutler  County.    Motion  orennled* 

906.  PennaylTanla  Co.  f^  Baron,  admlnlatrator,  etc  Motion  for  leaye  ta 
Ale  a  petition  In  error  to  the  Distrlet  Oonrt  ot  Belmont  lOonnty.  Mo- 
tion OTermled. 

906.  Morton  et  al.  «.  Hnbbard.  Motion  for  leare  to  llle  a  petition  In 
error  to  the  DIatriet  Oonrt  of  Belmont  County.    Motion  OTermled. 


mmoMM  couBT  oomxamom. 


.  Moot  M.  OBAirom,  OU^  JmOg: 
Jmifm: 
\  K.  Hiaa.  Hiw.  FsAnua  J.  Dmbmav 

,  MAvm.  Hon.  JoHM  MoOaout. 

OoUmbrn^  OMo^  June  8, 1884. 

OmSRAI.  DOOKXT. 

No.  9M.  Elliott  et  al.  V.  Berry  et  al.  Error  to  the  Distrlet  Court  of  But- 
ler County. 

M0CAUI.KT,  J. 

The  provlBlons  of  section  4825  of  the  Revised  Statutes,  authorising  the 
levy  of  an  extra  lax  to  improTe  a  state,  county,  or  turnpike  road,  do 
not  authorize  the  levy  of  such  tax  to  improve  a  certain  specified 
part  only  of  such  road. 

Judgment  reversed. 

268.  Andrew  J.  Brill  v.  The  Singer  Manufacturing  Company.  Error  to 
the  Superior  Court  of  Cincinnati.  Reeerved  in  the  District  Court  ef 
Hamilton  County. 

DiOKXAlT,  J. 

1.  Where  a  patented  machine  becomes  known  to  the  public,  by  a  dis- 
tinctive name  during  the  existence  of  the  patent,  any  one  at  the  ex- 
piration of  the  patent  may  make  and  vend  such  machines,  and  use 
such  name ;  and  no  one,  by  incorporating  such  name  into  his  trade 
mark,  can  taLe  away  firom  the  public  the  right  of  so  using  it. 
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X  Wham  mmobhkmf  daring  the  time  tb^  are  proteoted  by  m  patent, 
beopme  known  and  idonfeUlad  in  tha  trade  hj  their  meohaniam,  aliape, 
external  appeaianee  or  ornamentation,  the  patentee,  after  the  expire- 
tlon  of  the  patent,  oannot  preyent  othen  from  ualng  the  aame  modea 
Of  identifleatlon,  in  maehinea  of  the  aame  kind  manofactared  and 
Bold  hy  them. 

Judgment  of  the  anperlor  ooari  leveraed. 

am.  Baker  o.  MoGiew,  adminiatrator,  Ac'  Error  to  the  Dtatrlbt  Oonrt 
of  daike  Ooonty. 

Nask,  J. 

H.,  inher  will,deyiaed,  ga^e  and  bequeathed  to  C.  B.andD.  B.,  her  grand 
children,  one-aixth  of  her  reaidaary  oetato.  She  then  prortded  that 
in  oaae  of  the  death  of  both  grand  ohildren,  without  iaaoe,  the  prop- 
erty ooming  to  them  ahoold  be  giyen  to  tlie  other  grand  ehildien  ef 
the  teatatriz.  It  appeared  from  aU  the  worda  of  tbe  will  that  the 
oontingen<7  contemplated  by  the  tortatrix  waa  one  to  ooeor  pitor  to 
the  diatribntion  of  her  eatate. 

Sddf  That  if  O.  B.  and  D.  B.  aoTYiyed  the  teatatilx.  their  title  to  aald 
ahare  became  abaolate,  and  on  tlieir  aabMqaent  deatha,  without  iaaoe, 
paaaed  to  their  legal  heirB. 

Judgment  reveraed, 

tiS.  The  Pittabargh,Clnolnnati  A  St.  lioniaRaflway  Company  «.&nl|jr 
B.  Stal^.    Bnor  to  tiie  Diatrict  Ckmrt  of  Warren  Ooanty.    . 

GmAiioxB,  a  J. 

A  railway  company,  l^  ita  train,  nnlawlWy  obatmcted  a  viDage  atreet. 
S.  therefore  walked  around  the  rear  of  the  train,  entered  another 
Btreet,  and  there  haying  aelected  one  of  aeyeral  routea  to  her  home, 
aUpped  on  aome  ice ;  fell,  and  Buatained  aerioua  injury.  The  aame 
railway  company  had  placed  the  ioe  there  in  tlie  proceaa  of  clearing 
ita  track,  which  occupied  part  of  the  street.  The  street  waa  laid  out 
after  the  railway  waa  in  use,  and  the  righta  of  the  pubile  in  aaid 
atreet  were  aubjeet  to  the  righta  of  the  railway  company. 

Hdd .-    1.  Hie  proximate  cause  of  the  injury  was  the  placing  of  the  ice  in 

the  atreet. 
'2.  If  the  railway  company  was  not  in  fault  in  ao  pUdng  the  ice,  it  waa 
not  liable  for  the  ir^ury  caused  by  the  fall. 

Judgmenta  reyeraed  and  cause  remanded  for  a  new  trial. 

489.  Joaeph  Flaber  and  ICary  B.  Fisher  v.  Louisa  Sohlcaaer.  BSiror  to 
the  District  Ck>urt  of  Lawrence  County. 

BtthmGoubt. 

On  the  twenty-second  of  December,  A.  D.  1879,  an  action  l^  L.  S.  o. 
J.  F.  for  breach  of  promise  of  marriage  waa  pending  in  Lawrence 
Common  Fleaa,  which  fact  was  known  to  M.  E.  W.  J.  F.  then 
owned  property  worth  about  925,500.  On  that  day  he  and  IC  B.  W. 
by  written  contract  agreed  that  they  would  Intermarry,  and  that  he 
in  consideretion  of  her  consent  thereto,  would  transfer  to  her  about 
925,000  worth  of  his  said  property.  He  made  the  tranafer  and  their 
marriage  followed.  L.  S.  afterwards  recoyered  a  Judgment  in  her 
eaid  action ;  executions  were  leyied  upon  said  transferred  property, 
and  abe,  by  dyil  action  againat  J.  F.  and  hia  wife,  asked  the  court  to 
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set  aside  tbetrmnsfen  «nd  apply  upon  her  Jadgment  so  mueh  of  tbe 
property  as  wonld  pey  it.  The  answen  denied  all  intent  to  hinder, 
delay  or  defiraod  oreditora,  and  set  ap  the  marriage  oontraot  as  made 
boma/kte, '  The  trial  ooart,iapon  the  laeta  ebore  stated,  found  tx  I«. 
8.,  and  made  a  decree  as  prayed  by  her. 

Mdd:  The  facts  Justified  the  finding.  The  marriage  settlement  was 
grossly  dfsproport|oned  to  the  droomstances  of  J.  F.,  and  therafbre 
frandolent  as  against  L.  8. 

Jadgment  afllrmed. 

>U6.  William  Bailey  v.  Jacob  Stoneman.  Brror  to  the  District  Ooort  of 
Cayahoga  County. 

Sttrx  Ooubt. 

B.  T.  B.  agreed  to  build  a  house  for  W.  B.,  and  that  about  fl,398  of  the 
cost  should  be  paid  in  a  mortgage  note  secured  by  Tscant  lots,  upon 
the  completion  of  the  building.  E.  T.  B.  fulfilled  his  contract,  and 
W.  B.  indorsed  and  delivered  to  him  the  note.  Th^  indorsement 
contained  only  the  indorser's  name.  Demand  was  made  and  notice 
of  non-payment  duly  g^ven.  In  a  suit  upon  the  note  by  a  snbae- 
qnent  indorsee,  who  knew  the  facts,  the  indorser  by  answer  set  ont 
the  contract  and  averred,  first,  that  his  indorsement  waa  without 
any  consideration,  and  second,  that  it  was  made  Ibr  no  purpoee  ex- 
cept to  transfer  title  to  the  note. 

HfiULi  1.  The  indorsement  being  in  blank,  parol  l»vidence  of  what  was 
said  by  the  parties  in  and  about  the  transfer  was  properly  admitted. 
J>ye  V.  Scott,  86  O.  8.,  IM,  followed. 

S.  The  indorsement  prima  faeie  implied  that  the  indorser  assumed  its 
usual  obligations  and  upon  him  rested  the  burden  of  proving  a 
different  understanding  or  agreement. 

8.  If  the  evidence  lustlfied  a  finding  that  the  then  understanding,  or 
agreement,  was  that  the  indorser  assumed  the  usual  obligation,  the 
fulfillment  by  E.  T.  B.  of  his  oontraot  to  build,  applied  as  a 
consideration  to  support  the  transfer  of  the  note  as  made. 

Judgment  afllrmed. 

214.  lAyman  et  al.  v,  Cunningham  et  al.  Error  to  the  District  Court 
of  Fisyette  County.  The  trial  court  erred  in  allowing  witnesses  to 
state  that  they  **  understood  that  T.  wss  agent  for  L.  A  Co.,"  the 
same  witnesses  expressly  stating  that  no  word  or  act  of  L.  A  Co. 
recognising  such  agency  wss  known  to  them.  Judgment  reversed 
and  new  trial  granted.    No  report. 

359.  Cincinnati  Oasette  Co.  v.  Bishop.  Error  to  the  District  Court  of 
Hamilton  county.    Dismissed  for  want  of  preparation. 

402.  Albright  V.  Ford  et  al.  Brror  to  the  District  Court  of  Sandusky 
County.    Judgment  affirmed.    No  report. 

418.  Kerr  et  al.  v.  Young  et  al.  Error  to  the  Dlstrict.Court  of  Crawford 
County.    Judgment  affirmed.    No  report. 

414.  Nelson  v,  Vogan.  Error  to  the  District  Court  of  Columbiana 
County.  Considering  the  terms  of  the  order  of  reference,  the  report 
of  the  referee  as  originally  filed  Justified  the  judgment.  If  the  court 
erred  in  allowing  the  referee  to  amend  his  report,  the  error  did  not, 
therefbre,  prejudice  Nelson.    Judgment  affirmed.    No  report. 
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418.  BaUer  v.  Shearer.    Error  to  the  District  Court  of  Soioto  Oonnty. 

Jadgment  Affirmed.    No  report. 
419..  Pepple  et  aL  v.  Pieroe  et  aL    Error  to  the  IMstriot  Court  of  AuglaiM 

tounty.    DiamioBed  for  want  y>f  preparation. 
484.  Armstrong  v.  Garrett  et  aL    Error  to  the  District  Court  of  Franklin 

County.    Dismissed  for  want  of  preparation. 
442.  Selman  et  aL  v.  Selman.    Error  to  the  District  Court  of  Brown 

County.    Dismissed  for  want  of  preparation. 
44S.  Smith  et  al.  v.  Bamum.    Error  to   the  District  Court  of  Brown 

County.    Dismissed  for  want  of  preparation. 
444.  Smith  et  al.  v.  Manchester.    Error  to  the  District  Court  of  Brown 

County.    Dismissed  for  want  of  preparation. 

MOnOM  DOOKBT. 

86.  Bowen  v.  Rice.  Motion  to  re-instate  cause  No.  276,  General  Docket. 
An  inspection  of  the  record  discloses  no  ground  sufficient  to  disturb 
the  Judgment  below.   Motion  overruled.    No  report. 

S7.  Bills  et  al.  v.  Bills,  administrator,  Aa  Motion  to  re-instate  cause 
No.  888,  (General  Docket.    Motion  arranted. 


DIGEST  OF  CASES. 


Bank  Depoiit-— 4|9f>2ytiv  Ikposit  an  Note^Bank  Cheek— What  ia.—A 
banker  has  no  right  to  apply  money  on  deposit  in  his  bank  to  the  pay- 
ment of  a  note  of  the  depositor  payable  at  the  bank,  without  the  order  of 
the  depositor.  2.  An  instrument  drawn  by  a  depositor  on  a  bank  in  the 
following  form  after  giving  the  date  and  the  name  of  the  -  bank :  "  Pay 
to  A  and  B  for  account  of  C  A  Co.,  ten  hundred  and  eighteen  and  28-100 
dollars,''  and  signed  by  the  depositor,is  a  valid  bank  check  and  will  operate 
to  transfer  to  the  payees  an  amount  of  the  drawers'  ftinds,  on  deposit, 
equal  to  the  sum  named  on  its  face.  The  words  **  for  account  of  C.  A  Co." 
do  not  change  its  character  as  a  check. 

8.  In  Vame  of  Tnistee.~A  bank  check  payable  to  attorneys  on  account 
of  a  debt  due  from  the  drawers  to  the  clients  of  the' attorneys  vests  the 
legal  title  in  the  payees  named  as  trustees  for  the  clients,  and  a  suit 
thereon  against  the  bank  is  properly  brought  in  thenamesof  the  payees. 
Mdffely  NatH  Bank  v.  BaUtm,    Sup.  Gt.  Dl.,  Maroh  26, 1884. 


Oorporatloa— i?br0^0ffi— Jmpofitton  ofHeense  CofMtieuti'onaL— A  corpor- 
ation incorporated  under  the  laws. of  another  state  is  a  '*  foreign  corpor- 
ation "  within  the  meaning  of  the  Pennsylvania  Revenue  Act  of  June 
7, 1879,  which  requires  a  licensee  to  have  an  office  in  this  commonwealth. 
The  said  act  imposing  such  lioense  is  not  in  conflict  with  the  con- 
stitution of  the  United  States  nor  that  of  this  state.  Pembina  OonaoU- 
datedMMngdt  MSOing  Oo,  v.  The  ConmonweaUh.  Sup.  Ct  Pa.  Pitts. 
Leg.  Jour*.,  May  21, 1884. 
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laodant  ndlroad  wm  mn  ^termedUle  omrrler  on  s  ihrongh  rcmto  of  ocm- 
neotliiff  omrrlem.  Ita  ObUgatloiis  therefore  wete  only  those  bekmging  to 
en  intermedlete  esrrler  arielng  oat  of  the  Implied  oontreot  Bpringing 
ftom  the  receipt  of  the  goods.  Theee  boond  It  for  eefe  oarrlege  over  its 
own  line,  end  for  dellTery  or  tender  to  the  next  carrier  beyond  within 
xeeaoneble  time.  Defendent  reoelTed  cotton  and  transported  It  eaMy 
and  promptly  to  Norfolk,  and  tendered  It  to  the  steamship  oompany, 
the  next  link  in  the  okudn  of  connecting  carriers.  The  steamship  oom- 
peny,  owing  to  the  nnusnal  press  of  basin  was,  was  nnable  to  receive  or 
forward  It,  and  reqaested  deiHidant  company  to  store  the  cotton  on  one 
of  its  own  whanres,  and  to  tnsnre  it,  and  promised  to  charter  an  extra 
steamer  and  send  it  to  the  railroad  wharf  to  load,  within  a  short  time. 
This  was  done.  There  waa  a  delay  in  the  arrival  of  the  sleamer,  and  be- 
fore it  was  sent  the  cotton  wss  deelreysd  1^  Are.  HeUL  Thst  defendant 
company  had  done  everything  that  conld  be  done,  and  that  it  was  in  no 
wise  liable,  it  being  shown  that  there  was  no  other  way  of  forwarding 
the  cotton  over  other  linee  open  to  the  deftaAant  company.  JDesrita^  eC  oL 
Y^  1^  Norfolk  and  WMem  M.  lt.Cto.  U.  &  C.  a,  S.  D.  Fia.  mOauJjBg. 
Int.,  May  80, 1884. 


Oanishment  ef  Oommen  Oluiier  te  Oeedi  in  Transit.— When  an 
oflUcer  of  the  company  was  served  with  gaminhee  aommons  at  6  ▲•  m., 
of  March  2, 1882,  at  Milwaukee,  at  which  time  the  property  in  qneetion 
was  already  in  transit  snd  without  the  linUte  of  the  etate,  and  within 
two  and  a  half  hours  thereafter  was  delivered  to  the  person  entitled  to 
receive  it  under  the  contract  by  which  the  compeny  held  possssilon 
when  the  summons  wss  served  at  Chicago,  Ills.,  held,  that  aa  a  question 
of  law  the  service  wss  insufficient  to  charge  the  company  aa  garnishee. 
Mekif  notwithstanding  the  general  language  in  the  statute,  section  S^TU, 
that  the  personal  property  or  real  estate  in  his  poseession  or  under  hia 
control  must  be  limited  to  personal  property  or  real  estate  within  thla 
state,  and  in  absence  of  firaud  or  connivance  on  the  part  of  the  garnishee 
to  aid  the  debtor  In  defrauding  creditors,  personal  property  or  real  eatate 
lawfully  in  possession  or  under  control  of  the  garnishee  is  not  subject  to 
garnishment.  JBTeM,  a  common  carrier  is  not  llsble  upon  a  garnishee 
summons  for  personal  chattels  in  its  poaeesslon,  in  actual  trimait  at  the 
time  the  summons  is  served.  Bale*  v.  C  If.  <f  At  P.  JB^.  Cb^^cuffm^ 
makeeof  Ommmffham.    Sup.  Ct  Wis.    16  Chic.  L.  N.  696. 

Trmotio^—WUhdrawing  Ooue  from  Jwry-^IAfo  Inmmmeo-^InmmUj^ 
Siiiieide—lMdence.^The  rule  re-affirmed  that  a  esse  should  not  be  with- 
drawn firom  the  Jury  unlees  the  testimony  be  of  such  a  conclusive  char- 
acter as  to  compel  the  court,  in  the  exerdse  of  a  sound  legid  discretion, 
to  set  sslde  a  verdict  in  opposition  to  it.  Upon  an  Issue,  in  a  eoit  upon  a 
life  policy,  as  to  the  insanity  of  the  insured  at  the  time  he  took  his  own 
life,  the  opinion  of  a  non-profeeslonal  witness  ss  to  his  mentel  condition, 
in  connection  with  a  statement  of  the  facts  and  drcumstancea,  within 
his  personal  knowledge,  upon  which  that  opinion  is  based.  Is  competent 
evidence.  Ckmneetieut  Mut.  lAfe  Ins.  Co.  v.  tdxthrop^  Adm*r.  U.  0.  a  Ot. 
Ch.  liCg.  News,  May  17, 1884. 
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CURRENT  TOPICS. 


Mtc  Jostioe  MatthewBy  sitting  in  Circuit  Court  at  Cleyeland, 
the  other  day,  in  the  case  of  John  C.  Lake,  on  a  petition  for 
habeas  corpus,  decided  that  Sec.  6993,  R.  8.  O.,  requiring  that 
eyeiry  note  given  for  patent  right  must  bear  the  inscription, 
'^  Given  for  a  Patent  Right,"  is  in  conflict  with  Sec.  8^  Art. 
1  of  the  Constitution  of  the  United  States.  (See  Todd  v.  Wiek, 
86  O.  S.  R.,  370^  cmUrcu) 


From  a  somewhat  extended  review  of  the  subject  of  attach- 
ments in  United  States  courts,  the  following  conclusions  are 
adduced: 

1.  The  property  of  a  non-resident  may  be  attached  con- 
temporaneous with  or  after  service  of  personal  process  upon 
him. 

2.  The  properety  of  a  resident  may  be  attached  at  the  suit 
of  a  non-resident  for  the  causes  stated  in  the  attachment  act 
other  than  that  of  non-residence. 

3.  Attachments  in  aid  of  -a  suit  upon  personal  service  may 
be  maintained  against  a  non-resident. 

4.  Attachments  wrongfully  commenced  against  non-resi- 
dents may,  upon  the  authority  of  ChiUenden  v.  Dardm^  2 
Woods  487,  be  discharged  upon  special  motion^  without 
thereby  giving  the  court  jurisdiction  by  appeardnce,  or  giving 
the  plaintiff  the  right  to  serve  the  defendant  with  personal 
process,  when  he  comes  into  the  district  for  the  special  pur- 
pose of  quashing  the  illegal  attachment. 
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NOTES  OF  CASES. 


TCimnOV  AS  XflDXMOX  07  TITUL 
In  the  case  of  Bowe  v.  Ream^  decided  March  17, 1884  (1  Lan. 
L.  Rev.,  149),  the  Sapreme  Court  of  PennBylvania  held  that 
the  posseesion  of  land  is  safficient  notice  to  the  world  of  every 
title  under  which  the  occupant  claims  it,  to  pat  a  purchaser 
or  mortgagee  on  inquiry;  unless  the  occupant  has  put  a  title 
on  record  inconsistent  with  his  possession. 

Sterrett,  J.,  delivering  the  opinion  of  the  court,  said  that 
equitable  titles,  resting  in  parol,  are  always  more  or  less  inse- 
cure, even  when  the  beneficial  owner  is  in  actual  and  exclu- 
sive possession ;  that — 

"The  general  principle  undoubtedly  is,  that  such  pos- 
session, when  distinct  and  unequivocal,  puts  purchasers  and 
mortgagees  on  inquiry,  and  thus  visits  them  with  notice  of 
the  occupant's  title.  Since  Le  Neve  v.  Le  Neve^  2  Lead.  Cas. 
Eq.,  35,  this  principle  has  been  recognized  in  many  cases, 
among  which  are  the  following :  BiUingUyiCe  Lessee  v.  Wdtk^  5 
Bin.,  128-32;  Saihr  v.  Hertzog.  4  Whart.,  259;  Woods  v.  Far- 
mere,  7  Watts,  282-4;  McOuOoch  v.  Orowher,  5  W.  &  S.,  427-9; 
Patim  V.  HoUidayeburg,  4  Wright,  206 ;  Meehan  v.  WiUiams,  12 
Id.,  288;  Jamison  v.  Dimoch  et  ux.,  14  Norris,  52-6;  Hottenatein 
V.  Lereh,  39  Legal  Intelligencer,  393.  While  the  principle  is 
differently  stated  in  some  of  these  cases,  it  is  substantially 
the  same  in  all.  In  Woods  v.  Farmerey  eapra,  Chief  Justice 
Gibson,  speaking  of  the  unlimited  effect  given  by  the  English 
courts  to  possession  as  an  index  to  title,  says  'the  duty  of  in- 
quiring into  the  foundation  of  a  notorious  possession,  is  not  a 
grievous  one,  and  it  is  soon  performed.  Why,  then,  should  a 
purchaser  be  suffered  to  act  on  probabilities  as  facts,  at  the 
risk  of  any  one  but  himself,  when  a  moment's  share  of  atten- 
tion would  prevent  misconception  or  loss?  The  doctrine  of 
constructive  notice  is  undoubtedly  a  sharp  one;  but  it  is  not 
more  so  in  regard  to  a  notorious  possession  than  it  is  in  regard 
to  a  registry.  Nor  is  it  less  reasonable ;  for  it  certainly  evi  Aces 
as  much  carelessness  to  purchase  without  having  viewed  the 
premises  as  it  does  to  purchase  without  having  searched  the 
register.'  In  the  language  of  Woodward,  P.  J.,  adopted  by 
this  court  in  McOuUoeh  v.  Orowher,  aupra^  '  the  possession  of 
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land  is  notice  to  the  world  of  every  title  under  which  the 
occupant  claims  it^  unless  he  has  put  a  title  on  record  incon- 
sistent with  his  possession.  When,  as  in  this  case,  an  indi- 
vidual is  in  possession  under  no  recorded  title,  his  possession 
is  notice  of  every  title  which  he  can  set  up  to  protect  himself, 
sufficient  at  least  to  put  a  purchaser  on  inquiry.'  A  full  dis- 
cussion of  the  subject  by  our  brother  Green  may  also  be  found 
in  Hottenstein  v.  Larehj  mipm.  The  constructive  notice  spoken 
of  in  these  cases  is  in  the  nature  of  evidence  of  notice,  the 
presumptions  of  which  are  so  violent  that  they  cannot  be 
controverted.  It  is  that  notice  which  the  law  imputes  to  a 
person  without  regard,  to  whether  he  has  actual  knowledge 
or  not.  In  other  words,  when  inquiry  becomes  a  duty,  the 
means  of  knowledge  which  it  affords  is  regarded  as  the  legal 
equivalent  of  actual  notice." 

eBowxve  esAss-TALVi  or  raoBABis  ovnnres  dubivo  tbab  as 

MBABVBB  07  DAMAOBS. 

In  Ring  v.  Reynolds^  (Chic.  Leg.  News,  June  7),  the  Supr.  Ct. 
of  Alabama  held,  that  in  an  action  :by  the  lessee  for  a  breach 
of  contract  for  the  lease  of  a  meadow,  on  which  there  was  a 
standing  crop  of  Johnson  grass  ready  for  cutting  at  the  time 
possession  should  have  been  delivered,  the  plaintiff  is  entitled 
to  recover,  as  damages,  the  value  of  that  standing  crop ;  and 
not  having  received  possession  during  the  entire  term,  he  is 
equally  entitled  to  recover  the  value  of  the  several  cuttings  or 
crops  which  the  grass  would  ordinarily  produce  during  the 
season.    The  court  say : 

''  We  have  said  that  damages,  to  be  the  subject  of  substantial 
recovery,  must  not  be  the  remote,  collateral  or  accidental  con- 
sequence of  the  breach  complained  of.  They  must  be  the 
proximate  and  natural  result;  in  the  regular  course  of 
events,  in  the  synonym  of  the  word  natural,  as  employed 
above.  They  must  not  be  speculative.  This  does  not  mean 
that  such  damages  are  not  the  natural  and  proximate  con- 
sequences of  the  breach  complained  of.  It  is  because  human 
testimony  can  furnish  no  reliable  basis  for  ascertaining  their 
amount,  with  any  proximate  certainty — because,  in  the  very 
nature  of  the  question,  it  rests  in  conjecture,  and  can  be 
reduced  to  no  general  rule — ^because  it  has  no  reliable  predicate 
or  premises,  and  therefore  no  reliable  conclusion  can  be  drawn. 
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Ooods  bought  to  be  resold  at  retail,  may  or  may  not  yield  a 
profit.  It  depends  on  the  skill  and  capacity  of  the  retail 
mercfaanti  the  continuing  state  of  the  market,  and  many  other 
contingencies.  A  building  leased  iot  the  purpose  of  opening 
a  hotel  therein,  is  alike  dependent  for  success  upon  many 
contingencies,  not  the  least  of  which  are  capacity  and  fitness 
of  the  host  Damages  for  breaches  of  contract  by  the  seller  or 
lessee  in  these  and  kindred  cases,  are  in  their  very  nature 
conjectursl  and  speculative,  without  basis  for  assessment,  and 
therefore,  not  reducible  to  an  accurate  or  proximate  money 
value.  Is  not  this  the  rule  and  extent  of  it?  PMock  v. 
GhNifit,  69  Ala.  873;  W.  U.  Td.  Co.  v.  ShaUet^  Cent. Law Joumai 
880,  Maich  21, 1884. 

*'  As  a  means  of  proving  the  qaamtuim  of  damages,  plaintiff 
was  allowed  to  prove,  against  <he  defendant's  objection,  that 
the  meadow  in  controversy  would  probably  yield,  with 
ordinary  services  and  ordinary  seasons,  four  crops  of  hay; 
that  with  like  conditions,  the  several  cuttings  probably  would 
produce  each  twenty-five  tons  of  hay,  and  that  the  net  profit 
of  the  quttings  would  be  about  ten  dollars  per  ton.  There  were 
separate  exceptions  to  each  phase  and  state  of  the  testimony. 

^  As  to  the  crop  standing  in  the  field  and  ready  for  the 
harvest,  if  this  had  been  the  sole  subject  of  sale  or  lease,  there 
can  be  no  question  that  its  probable  value  would  have  been 
a  l^itimate  subject  of  proof,  in  fixing  the  measure  of  damages 
for  a  breach  of  such  contract.  The  later  cuttings  were  ex- 
posed to  greater  casualties  and  contingencies,  but  this  Is  only 
a  difference  in  degree  and  not  in  kind.  We  do  not  think  this 
case,  or  any  part  of  it,  falls  within  the  rule  against  specula- 
tive damages.  They  were,  by  their  nature,  capable  of  proxi- 
mately certain  ascertainment,  and  the  testimony  was  properly 
admitted. 

^'  Lest  we  be  misunderstood,  we  will  add,  that  the  rule  above 
declared  might  not  embrace  a  case  of  lease  of  land  for  general 
and  undefined  agricultural  purposes,  or  a  contract  to  build  a 
house  or  vessel,  without  any  agreement  or  understanding  as 
to  the  use,  or  employment  they  were  to  be  put  ia  The  damage 
from  the  breach  of  such  contract  would  probably  fall  within 
the  class  called  speculative,  because  no  general  rule  coald  be 
declared  for  their  ascertainn  «nt." 
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REPOBTEB    CASES. 

iLAxuoAB  (NncpAST— nfmromre  ruit  laid  out  aitbb  bail- 
BOAB  WAS  XV  im-xvjnrsT  to  fibsov  7AiLxve  m  ice 

rLAOm  tHBII  BT  EAIIBOAB  OOXPAST. 

((Mo  a^premn  Oomi  Qgwtwiwtow.    June  8,  1884.) 

ThS  PlTTSBUBOHy  CINCINNATI  A  8t.  LoUIS  RaILHAT  CoMPANT 

9.  Bmilt  B.  Stalst. 

Jl railway oompany,  \fj ita tnin^uiilawAiUy obatrnofeed  •  Tillage atioet. 
S.  therefore  walked  around  Ihe  lear  of  the  tnin,  entered  another 
street,  and  there  haying  aeleoted  one  of  eeveral  rontea  to  her  home, 
alipped  on  eome  ioe ;  fell,  and  aoetalned  eeriona  injniy.  The  aame 
railway  oompany  had  plaeed  the  ioe  there  in  the  prooeae  of  clearing 
ite  traok,  whieh  oooapied  pert  of  the  atreet.  The  street  waa  laid  oat 
after  the  railway  waa  in  nae,  and  the  righta  of  the  pahUo  in  aald 
atreet  were  aahjeot  to  the  rights  of  the  railway  company. 

Hdd  :  1.  The  proximate  oauae  of  the  injniy  waa  the  placing  of  the  ice  in 
the  street. 

iL  If  the  railway  company  waa  not  in  fault  in  so  placing  the  ice,  it  waa 
not  liehle  for  the  ix^uiy  caused  hy  the  fall. 

Bbbob  to  the  District  Conrt  of  Warren  County. 

On  the  seventeenth  of  January,  A.  D.  1877,  a  freight  train 
of  the  Pittsburgh,  Cincinnati  &  St.  Louis  Ridlway  Ccnnpany, 
bound  east,  went  upon  a  side  track  at  Morrow, Warren  county, 
Ohio,  at  eight  o'clock  p.  m.,  and  remained  there  until  five 
minutes  after  nine  o'clock.  Although  the  train  crossed 
Center  street  in  the  village,  no  cars  were  uncoupled,  and 
that  street  was  completely  blocked.  The  only  reason  for  this 
was  the  expectation  of  the  conductor  that  h^  would  be  ordered 
to  move  his  train  eastward  at  any  moment.  Mrs.  Bmily  B. 
Staley,  and  others,  resident  in  the  village  at  p6int8  north  of 
the  railway,  were  in  a  church  on  Center  s^eet,  one  square 
south  of  the  railway  when  the  train  arrived.  When  the  ser- 
vice ended  they  found  the  train  blocking  the  streot,  and  after 
waiting  ten  or  fifteen  minutes,  they  went  to  the  west  end  (the 
rear)  of  the  train,  passed  around  the  rear  car,  walked  eastward 
between  the  tracks  the  length  of  three  or  four  cars,  turned 
northward  to  cross  another  track  of  the  railway,  and  as  she 
was  "just  stepping  off  of  the  last  track"  she  slipped  upon 
some  ice  piled  there,  fell  and  sustained  serious  injury  to  her 
^'  whole  limb  from"  the  '*  hip  down."  She  suffered  much 
pain,  was  confined  to  her  bed  for  a  time;  to  her  room  for  a 
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longer  time,  and  claimed  that  her  health  was  permanently 
impaired.  A  number  of  other  women  pursued  the  same  route 
— some  before,  some  behind,  and  some  with  Mrs.  Staley. 
None  of  them  fell.  The  eyidence  showed  that  it  was  un- 
necessary for  her  to  step  upon  the  pile  of  ice  on  which  she 
slipped  and  fell.  The  village  of  Morrow  was  laid  out  after 
the  railway  was  in  use,  and  one  street,  called  "Railroad 
street,"  included  the  railway  tracks  and  ran  in  the  same 
direction  with  them.  Snow  fell  and  ice  formed  on  the  tracks 
in  this  street.  The  company,  to  dear  its  tracks  for  the  passage 
of  trains,  removed  this  ice  and  snow,  and  cast  it  in  the  street 
on  either  side  of  the  tracks.  Mrs.  Staley  sued  the  company. 
The  answer  made  the  general  issue.  Evidence  as  to  the  man- 
ner in  which  the  ice  had  been  placed  there  was  before  the  jury 
at  the  trial.  The  charge  to  the  jury  contained  the  following 
instruction : 

"  But  suppose  the  jury  should  find  that  there  was  negligence 
in  the  blocking  of  the  street  by  the  company,  but  none  in  the 
placing  of  the  piles  of  dirt,  ice  or  snow  on  or  over  which  it  is 
claimed  the  plaintiff  fell  without  fault  on  her  part  in  going 
that  way,  or  in  the  mode  of  going — what,  then,  is  the  law  ? 

"  Here  comes  the  difficulty  in  the  application  of  the  rule  as 
to  proximate  or  remote  consequences. 

"  Undoubtedly  injuries  might  have  been  received  by  her  as 
she  passed  around  the  train,  for  which  the  company  would 
not  be  liable.  For  instance,  suppose  as  she  passed  along, 
attempting  to  cross  the  road,  she  had  been  struck  by  a  stone 
thrown  by  some  ruffian.  Clearly  she  would  not  thus  have 
been  injured  if  she  had  not  gone  by  tb«it  route,  but  it  is 
equally  clear  that  this  injury  would  not  be  one  for  which  the 
company  was  liable. 

*'But  suppose  the  injury  results  while  so  prudently  and 
carefully  passing  around  by  some  other  instrumentality 
placed  or  maintained  there  by  the  defendant.  I  confess  that 
I  have  great  difficulty  in  arriving  at  a  conclusion  on  this  point. 

''  The  law  seems  to  me  to  be  this :  '  That  if  the  original  act 
(in  this  case  the  blocking  of  the  street)  was  wrongful,  and 
would  naturally,  according  to  the  ordinary  course  of  events 
^ove  injurious  to  some  other  person  or  persons,  and  does 
actually  result  in  injury  through  the  intervention  of  other 
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causes  which  are  not  wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause,  passing  by  those  which  are  innocent.' 
And  an  illustration  of  this  doctrine  given  in  the  law  books 
is  the  wrongful  throwing  of  a  lighted  squib,  which  being 
innocently  warded  off  by  several  persons,  at  last  struck  and 
put  out  the  eye  of  another  person.  The  original  thrower  was 
held  liable.  Now  it  seems  to  me  that  the  question  whether 
the  injury  in  this  case  to  Mrs.  Staley  was  the  proximate 
result  of  the  original  blocking  of  the  street  is  one  not  to  be 
settled  by  the  court,  but  by  the  jury  under  appropriate  in- 
structions from  the  court.  And  I  say  to  you  that  if  the  evi- 
dence shows  that  prior  to  the  time  in  question  the  agents 
and  servants  of  the  company  were  in  the  habit  frequently 
of  blocking  this  same  street  by  its  cars  unlawfully  and  negli- 
gently, and  for  more  than  five  minutes,  and  persons  thus 
prevented  from  crossing  the  street  were  accustomed  to  pass 
around  the  end  of  the  train  west  of  Center  street,  dcfwn 
Railroad  street,  and  there  cross  the  tracks  and  highway  sub- 
stantially as  was  done  by  the  plaintiff,  and  these  facts  were 
knowp  to  the  officers  and  agents  of  the  company,  that  in  such 
case  the  jury  should  determine  under  such  circumstances 
whether  the  result  which  followed  to  Mrs.  Staley  might 
reasonably  have  been  anticipated  by  the  company,  the  de^ 
fendant,  and  if  you.  find  that  it  might,  and  there  was  no 
fault  on  the  part  of  the  plaintiff,  the  company  in  that  would 
be  liable.  But  that  if  there  was  no  such  reason  to  apprehend 
the  result,  I  say  to  you  that  It  would  not  be  the  proximate 
result  of  the  original  act." 

The  verdict  waff'  for  the  sum  of  $1,625  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  a  bill 
of  exceptions,  containing  all  the  evidence,  duly  made  p&rt  of 
the  record. 

Nineteen  errors  were  counted  on  in  the  petition  in  error. 
The  seventeenth  complained  of  this,  charge.  The  district 
court  affirmed  the  judgment  of  the  common  pleas,  and  we 
are  asked  to  reverse  the  judgments  of  both  courts.  Other 
parts  of  the  charge  and  several  refusals  to  charge  as  requested  by 
the  defendant,  were  also  duly  excepted  to  and  assigned  for  error. 

Chartea  Darlington,  for  plaintiff  in  error. 

J.  D.  WaJkxe  and  /.  £.  Smith,  for  defendant  in  error. 
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Iron  Compamt  v.  Haspbb  bt  al. 

I.  In  an  action  by  mn  Inoorpoimtod  company,  the  duly  yerlAed  answer 
to  the>flnt  cause  of  action  In  the  petition,  containing,  among  other 
things,  an  admission  of  the  company's  coipoiate  eristwina,  waa,  on 
motion  of  vhe  plaintlH;  stricken  oat  by  order  of  the  oonrt,  ss  re* 
dundant  and  irrelevant,  and  the  defeodanta  excepted.  The  entry 
granting  the  plaintllf's  motion  to  strike  oat  iras  afterwards  set  aside. 
A  yerifled  amended  answer  to  the  same  caase  of  sotlon,  was  then 
filed,  and  a  portion  thereof  embrsdnic,  among  other  thinga,  the 
same  admission  of  the  incorporation  of  the  company,  was,  on 
motion,  stricken  oat  by  order  of  the  court,  ss  redundant  and  irrel- 
oTant,  and  both  parties  excepted— leaving  in  the  remainder  of  the 
amended  answer,  a  denial  *'  of  every  allegation  in  said  first  caoaeof 
action  not  herein  OidmiUed.^*  This  denial  was  iudoded  In  the  motion 
to  strike  out.  Held  :  That  it  was  not  error  to  permit  the  piaintUT  to 
read  in  evidence  to  the  Jury,  that  portion  of  the  original  answer, 
which  contained  an  admission  of  the  company's  corporate  existence. 

S.  Exemplary  damages  may  be  allowed,  where  an  agent  by  fUse  and 
fraudulent  representations  to  his  principal,  obtalna  posMssion  of  his 
principal's  goods  and  converts  them  to  his  own  use. 

S.  The  Jury  In  such  a  case,  in  estimating  the  damagea,  may  inolndo 
the  plaintiff's  reasonable  counsel  fees  ss  an  item  of  compensation. 

4.  Fraudulent  representations  by  one  partner,  in  the  course  of  the  part- 
nership business  and  transactions,  will  bind  the  firm  and  create  a 
liability  coextensive  therewith. 

Bbbob  to  the  District  Court  of  Hamilton  County. 

Xing,  JTumpdon  &  MaacweU^  for  plaintiff  in  error. 

Jordafij  Jordan  &  Williams^  for  defondants  in  error. 

DiCKMAN,  J.  This  action  was  brought  in  the  Superior 
Court  of  Cincinnati,  by  the  plaintiff  in  error,  the  Peckham 
Iron  Company,  against  the  defendants  in  error,  E.  L.  Harper, 
George  E.  Clymer,  R.  C.  Trivett,  jr.,  William  A.  Rogers  and 
William  H.  Harper,  partners  under  the  firm  name  of  E.  L. 
Harper  &  Company.  It  is  alleged  in  the  petition  of  the 
plaintiff  below,  that  the  plaintiff  is  a  corporation  duly  organ- 
ised and  existing  under  the  laws  of  the  state  of  Miesouri.  As 
a  first  cause  of  action  the  petition  allegeS|  that  on  or  about 
August  19, 1879,  the  defendants  falsely  and  fraudulently  rep* 
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resented  to  the  plaintifiE;  that  they,  as  agents  of  the  phiintifl^ 
had  made  a  contract  with  Mitchell,  Tranter  A  Co.,  a  firm  doing 
business  in  the  city  of  Cincinnati,  for  the  purchase  by  the 
latter  from  the  plaintiff,  of  three  hundred  tons  of  *^  Peckham 
blooms  iron,"  at  the  price  of  fifty  dollars  per  ton ;  and  during 
the  months  of  October  and  November,  1879,  the  defendants 
procured  from  the  plaintifi  one  hundred  and  eighty  and 
twelve  hundred  and  fifty-five  twenty-two  hundred  and  fortieth 
tons  of  said  iron,  for  the  ostensible  purpose  of  filling  said 
contract.  That  the  defendants  dicl  not,  in  truth,  make  said 
contract  so  represented  by  them  to  have  been  made,  and  did 
not  appropriate  said  iron  to  the  filling  of  any  such  contract, 
but  converted  the  same  to  their  own  use.  And,  as  a  second 
cause  of  action,  it  is  further  alleged  in  the  petition,  that  on 
or  about  March  15, 1880,  the  defendants  also  converted  to  their 
own  use  seven  and  fifteen  hundred  and  eighty-three  twenty- 
two  hundred  and  fortieth  tons  of  iron,  the  property  of  the 
plaintiff. 

For  answer  to  the  first  cause  of  action,  the  defendants  admit 
their  co-partnership,  and  say,  that  they  have  not  as  indi- 
viduals had  any  dealings  of  any  kind  with  the  plaintiff,  and 
that  all  their  dealings  and  buMness  with  it  have  been  as  such 
co-partners.  They  admit  and  allege,  that  the  plaintiff  is  a 
corporation,  incorporated  and  existing  under  the  laws  of  the 
state  of  Missouri,  and  engaged  in  the  business  of  manufac- 
turing blooms  from  iron  ore.  But,  they  deny  each  an 
every  averment  and  allegation  contained  in  the  first  cause  of 
action,  in  manner  and  form  as  therein  sdated,  except  as  set 
forth  in  their  answer.  For  answer  to  the  second  cause  of 
action  stated  in  the  petition,  they  deny  each  and  every  aver- 
ment and  allegation  therein  contained  in  manner  and  form 
as  therein  stated. 

On  motion  of  the  plaintiff,  the  answer  of  the  defendants  to 
the  first  cause  of  action  stated  in  the  petition  was  stricken 
out  as  redundant  and  irrelevant,  to  which  the  defendants 
excepted. 

The  defendants  thereupon,  by  leave  of  the  court,  filed  an 
amended  answer  to  said  first  cause  of  action,  and  it  was 
ordered  that  the  entry  theretofore  made,  granting  the 
plaintiff's  motion  to  strike  out,  be  set  aside.     Upon  filing 
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•this  amended  answer,  the  plaintiff  moved  to  have  stricken 
from  the  same  as  redundant,  irrelevant  and  surplusage,  a 
designated  portion  thereof  containing,  among  other  things, 
an  admission  of  the  corporate  existence  of  the  plaintiff,  but 
also  embracing  a  denial  of  each  and  every  allegation  in  said 
first  cause  of  action  not  admitted  in  the  amended  answer. 
This-motion  of  the  plaintiff  to  strike  out  was  granted  only 
in  part.  The  admission  of  the  plaintiff's  corporate  existence 
was  stricken  out  with  other  matter,  but  the  denial  of  the 
allegations  in  the  first  cause  of  action,  as  above  stated,  was 
left  to  constitute  a  part  of  the  amended  answer.  To  the  order 
of  the  court  thus  granting  in  manner  and  form  the  motion  of 
the  plaintiff  to  strike  out,  both  plaintiff  and  defendants  ex- 
cepted. 

At  the  trial  in  the  court  below,  the  plaintiff  in  order  to 
prove  that  it  is  a  corporation,  and  to  prove  its  legal  capacity 
to  maintain  this  action,  offered  in  evidence  so  much  of  the 
original  answer  of  the  defendants  as  is  in  the  words  following, 
viz  :  ''The  defendants  further  say,  that  the  plaintiff  is  a  cor- 
poration, incorporated  and  existing  under  the  laws  of  the  state 
of  Missouri,  and  engaged  in  the  business  of  manufacturing 
blooms  from  iron  ore."  To  which  the  defendants  objected, 
and  called  the  attention  of  the  court  to  the  fact  that  the  said 
portion  of  said  answer  had,  with  other  portions,  been  stricken 
out  by  the  court  on  the  motion  of  the  plaintiff;  and  that  the 
amended  answer  denied  that  the  plaintiff  is  a  corporation  as 
alleged  in  the  petition.  But  the  court  overruled  the  objec- 
tions of  the  defendants,  and  permitted  the  said  portions  of  the 
answer  to  be  read  in  evidence  to  the  jury — to  all  of  which  the 
defendants  excepted. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
for  a  sum  embracing  the  plaintiff's  counsel  fees,  and  an  unpaid 
balance  on 'the  iron  in  question  at  an  estimated  value  of  S70 
per  ton.  A  bill  of  exceptions,  embodying  all  the  evidence 
given  to  the  jury  and  the  charge  of  the  court,  was  tendered 
and  allowed.  The  district  court  on  error  reversed  the  judg- 
ment of  the  court  below,  upon  the  sole  ground  that  the  court 
erred  in  admitting  in  evidence  the  admission  contained  in 
the  original  answer  of  the  defendants  to  prove  the  corporate 
.capacity  of  the  plaintiff;  the  district  court,  without  passing 
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upon  any  other  questions,  holding  that  that  fact  could  only  be 
proved  by  the  record  of  incorporation.  This  court  is  asked  to 
reverse  the  judgment  of  the  district  court  and  affirm  that  of 
the  superior  court. 

Among  the  several  assignments  of  error  in  the  district  court 
the  only  ones  which  we  deem  it  material  to  consider  are : 

First — That  the  superior  court  erred  in  admitting  in  evi- 
dence the  admission  contained  in  the  original  answer  of  th^ 
defendants,  to  prove  th^  corporate  capacity  of  the  plaintiff. 

Second — ^Tfaat  the  assessment  of  the  amount  of  recovery  was 
too  large. 

Third — ^That  the  superior  court  erred  in  ruling  out  and  in 
refusing  to  admit  certain  evidence  offered  at  the  trial  by 
Harper  A  Co. 

The  district  court  based  its  reversal  solely  upon  tne  first  of 
the  above  alleged  gronnds  of  error ;  but  it  is  contended  that 
if  the  court  erred  in  so  doing,  the  judgment  of  reversal  may 
be  supported  upon  either  of  the  other  two  grounds. 

It  is  a  well  settled  rule,  that  parties  are  bound  by  their 
written  admissions  made  in  the  progress  of  a  cause  as  a  sub- 
stitute for  proof  of  any  material  fact,  and  cannot  repudiate 
them  at  pleasure.  The  admission  of  the  existence  of  a  cor- 
poration by  pleading  and  setting  forth  the  fact,  comes  within 
the  rule,  and  is  binding  as  between  parties  to  the  suit,  and  in 
the  same  suit  in  which  puch  admission  is  made.  Oarradine  v. 
Oarradive,  33  Miss.,  898;  Elwopd  v  Lamum's  Lessee,  27  Md.,  200. 
Harper  A  Co.  in  their  original  answer  alleged  and  admitted 
under  oath  the  incorporation  of  the  Peckham  Iron  Company. 
And  the  same  admission  was  made  in  their  amended  answer. 
True,  it  was  in  both  instances,  from  its  juxtaposition,  stricken 
out  with  other  matter,  on  motion,  as  redundant.  Butthough 
stricken  out,  the  fact  that  the  admisision  had  been  made  under 
oath  was  not  thereby  annulled.  The  order  of  the  court  grant- 
ing the  motion  was  excepted  to  by  the  defendants,  and  by  so 
doing  they  preserved  their  jidmission  as  a  part  of  the  record. 
When  offered  in  evidence  by  the  plaintiff  as  a  part  of  the 
original  answer,  it  was  still  a  part  of  the  record,  and  had  not 
lost  its  original  character  as  a  deliberate  declaration  or  admis- 
sion of  the  plaintiff's  corporate  existence.  The  denial  left  in 
the  amended  answer,  after  the  admission  of  the  plaintiff ^s 
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corporate  capacity  was  stricken  out,  was  not  thereby  en- 
larged, but  remained  as   originally   verified  under  oath,  a 
denial  io  fact  of  that  only  which  had  not  been  admitted  in         j 
previous  parts  of  the  amended  answer.  « 

Furthermore,  the  dealings  of  Harper  A  Co.  with  the  Peck-  ! 
ham  Iron  Company  in  its  corporate  naine,  were  of  such  a 
nature  as  not  to  permit  a  plea  by  them  of  nul  M  corporation. 
In  full  recognition  of  the  plaintiff  as  a  body  corporate,  they 
got  possession  of  the  one  hundred  and  eighty  tons  of  iron  in 
question.  The  transaction  they  turned  largely  to  their  own 
pecuniary  profit  and  advantage ;  and  in  subsequent  dealing 
with  the  plaintiff^  in  reference  to  a  purchase  of  stock  in  its 
corporation,  they  fully  recognised  its  corporate  existence  and 
capacity.  Under  such  circumstances,  we  think  that  Harper 
A  Co.  are  estopped  to  deny  the  legal  existence  of  the  plaintiff 
as  a  corporation.  Bigelow  on  Estoppel,  464;  Newbury  Riro- 
leum  Cb.  v.  Wmrt,  27  Ohio  St.  843 ;  Fbrmsn  &  MarchanU  Int. 
Co,  y.  Needles,  52  Mo.  17;  OUy  of  SL  Louie  v.  Shidde,  82  Mo. 
247. 

As  to  the  measure  of  damages — were  they  excessive?  The 
relations  existing  between  the  plaintiff  and  Harper  A  Co. 
were  those  of  trust  and  confidence.  The  latter  were  the  agents 
of  the  former  to  sell  the  Peckham  blooms  iron  on  consmisaion, 
and  in  effecting  sales,  were  legally  boOnd  to  act  in  the  best 
faith  towards  their  principals.  Certainly  they  were  not  ex- 
pected to  report  salds  as  made  to  others,  while  they  themselves 
were  the  real  purchasers  to  secure  the  benefit  of  a  rising  mar- 
ket. On  August  16, 1879,  the  plaintiff,  by  letter,  directed 
Harper  A  Co.  not  to  o^er  for  sale  ovet  two  hundred  tons  of 
blooms.  This  letter  in  the  regular  o6urse  of  mail,  should 
have  reached  Cincinnati  the  next  morning.  But  on  August 
18,  Harper  Jt  Co.  write  to  the  plaintiff^  that  before  the  receipt 
of  the  letter  of  the  16th,  they  had  sold  three  hundred  tons 
of  the  blooms  iron  to  Mitchell,  Tranter  A  Co.,  fifty  tons  to 
be  delivered  as  soon  as  possible,  and  the  balance  in  November, 
December  and  January  following.  .  Yet,  in  fixing  the  date  of 
this  sale,  £.  L.  Harper  testifies,  that  it  was  not  made  until 
late  in  ihe  afternoon  of  August  18.  An  order  was  at  once 
enclosed  to  the  plaintiff  for  the  blooms  said  to  have  been  sold 
to  Mitchell,  Tranter  A  Co.,  to  be  delivered  in  Cincinnati.    It 
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was  an  unwelcome  order  to  the  president  of  the  Peckham  Iron 
Company,  who  at  once  wrote  to  Harper  &  Co.,  *'  I  wa«  in  hopes 
my  letter  would  reach  you  in  time  to  stop  the  negotiations,  as 
I  did  not  want  to  make  any  further  contracts  for  future  de- 
livery, preferring  to  take  our  chances  of  the  market  when  we 
had  the  blooms  to  deliver."  E.  L.  Harper  further  testifies, 
that  in  a  day  or  two  after  August  18,  William  H.  Carrutfa- 
ers,  one  of  the  firm  of  Mitchell,  Tranter  &  Co.,  informed 
him  that  of  the  three  hundred  tons  of  blooms,  his  fiim  had 
purchased  fifty  tons  only,  and  that  he  was  the  purchaser  of 
the  balance.  Yet,  when  the  plamtiff  wrote  to  Harper  &  Co. 
to  know  whether  they  could  not  '*  get  Mitchell,  Tranter  &  Co. 
ofiT  with  less  than  three  hundred  tons,"  they  reply  under  date 
of  August  23:  "Mitchell,  Tranter  A  Co.  are  unwilling  to 
decrease  their  order  below  three  hundred  tons."  And  even  as 
late  as  October  6, 1879,  the  plaintiiBT  writes  to  Harper  A  Co., 
*'  we  want  to  know  exactly  what  you  sold  them," — Mitchell, 
Tranter  A  Co. — "so  that  there  will  be  no  complaints  here- 
after about  misrepresentations;"  and  Harper  &  Co.,  on  the 
eighth  of  October,  reply,  "the  lot  was  sold  to  Mitchell,  Trad- 
ter&  Co.,  Ac."  While  the  plaintiff  was  thus  being  misled  as 
to  the  real  purchasers,  the  truth  was,  that  Mitchell,  Tranter  A 
Co.  were  the  purchasers  of  only  fifty  tons,  and  E.  L.  Harper 
and  William  H.  Carruthers  were  secretly  the  purchasers,  for 
their  joint  benefit,  of  the  balauce  of  the  three  hundred  tons 
at  $60  per  ton — Harper,  keeping  the  matter  from  his  partners 
as  being  "  none  of  their  business,"  and  Carruthers,  keeping 
his  own  firm  in  the  dark,  that  B.  L.  Harper  might  sell  to  them 
and  others,  this  very  iron  at  an  advanced  price,  ostensibly  on 
behalf  of  Harper  A  Co.,  but  really  for  the  sole  benefit  and 
advantage  of  B.  L.  Harper  and  William  H.  Carruthers. 

It  was  doubtless  in  view  of  these  facts,  and  others  of  a  kin- 
dred nature,  that  the  jury,  as  manifest  from  their  verdict, 
must  have  found  that  £.  L.  Harper,  for  the  purpose  of  de- 
ceiving the  plaintiff  and  getting  possession  of  the  iron  in 
question,  had  falsely  and  fraudulently  represented  a  sale  of 
three  hundred  tons  as  having  been  made  to  Mitchell,  Tranter 
A  Co. ;  and  after  having  thus  acquired  possession,  had  col- 
luded with- Carruthers  to  gather  the  fruits  of  the  fraud. 
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It  is  a  fiiiidameBtal  rule,  that  an  agent  employed  to  sell 
cannot  be  a  purchaser,  unless  he  is  known  to  his  principal  to 
be  snch;  nor  is  the  rale  inapplicable  or  relaxed  where  the 
employment  is  to  sell  at  a  fixed  price.  Ruckman  v.  Berghoky 
87  N.  J.  L.  437.  The  law  will  not  suffer  one  to  earn  a  profit, 
or  expose  him  to  the  tempation  of  a  dereliction  of  his  duty, 
by  allowing  him  to  act  at  the  same  time  in  the  double  capacity 
of  agent  and  purchaser.  ChurA  v.  Marine  Jim.  Cb.,  1  Mason 
S41.  As  said  by  Chancellor  Walworth  in  Van  Bppe  v.  Vm 
Epp9^.9  Paige  241,  *'  It  is  a  rule  which  applies  universally  to 
all  who  come  within  its  principle,  which  principle  is,  that 
no  party  can  be  permitted  to  purchase  an  interest  in  property 
and  hold  it  for  his  own  benefit,  when  he  has  a  duty  to  perform 
in  relation  to  such  property,  which  is  inconsistent  with  the 
character  of  a  purchaser  on  his  own  account  and  for  his 
individual  use." 

The  verdict  returned  by  the  jury  in  this  case — made  up  as- 
it  was  in  part  of  plaintiff's  counsel  fees  and  damages  accruing 
from  the  loss  of  a  rising  market  in  iron — ^is  to  be  regarded  as 
rather  compensatory  than  punitive  in  its  character.  But,  it  is 
contended,  that  from  the  amount  of  the  verdict,  the  jury  must 
have  allowed  exemplary  damages,  and  the  question  arises, 
whether  upon  such  a  state  of  facts  as  the  jury  must  have  found, 
exemplary  xlamages  were  authorised.  We  think  that  where 
an  agent,  by  false  and  fraudulent  representations  to  his  prin- 
cipal, obtains  possession  of  his  principal's  goods  and  converts 
them  to  his  own  us^,  exemplary  damages  may  be  allowed; 
and  in  such  a  case,  the  lury,  in  estimating  the  damages,  may 
include  the  plaintiffs  reasonable  counsel  fees  as  an  item  of 
compensation.  Roberts  v.  Mawrij  10  Ohio  St.  277;  Finney  v. 
Smith,  31  Ohio  St.  634, 536.  Upon  a  review  of  all  the  testi- 
mony, we  are  not  prepared  to  say  that  the  verdict  rendered  by 
the  jury  in  this  case  is  not  sudftained  by  suflBcient  evidence ; 
or,  that  the  ingredient  of  fraud  entering  into  the  transaction 
and  brought  home  to  Harper  dbCo.,  was  inadequate  or  of  such 
a  character  aa  not  to  justify  the  amount  of  damages  awarded. 

The  false  representations  by  B.  L.  Harper  were  made  in  the 
name  of  his  firm  and  iu  the  course  of  its  regular  business. 
His  partners  are  therefore  bound,  though  they  may  have  bad 
no  knowledge  of  or  connection  witbi  his  dealings  with  the 
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plaintiff.  Fraudulent  repreflentations  by  one  partner,  in  the 
•course  of  the  partnership  business,  will  bind  the  firm  and  ere- 
mite a  liability  coextensive  therewith.  Story  on  Part.,  §  lOS^ 
§181. 

It  is  contended  in  behalf  of  the  defendant  th&t  the  suplbrior 
•court  erred,  in  excluding  evidence  offered  to  show,  that  the 
Peckham  Iron  Company  had  ^previously  authorized  Harper  A 
Co.  to  sell  bloomp  on  the  terms  of  the  sale  reported.  But  such 
•evidence,  in  our  judgment,  was  not  relevant  to  the  issue.  The 
•question  was  no^  whether  the  terms  of  the  sale  exceeded  the 
authority  of  the  defendants,  or  whether  the  terms  would  have 
been  ratified  if  submitted  to  the  plaintiff  but  whether  the 
defendants  by  falsely  and  fraudulently  representing  to  the 
plaintiff  that  they  had  sold  three  hundred  tons  of  iron  to 
Mitchell,  Tranter  A  Co.,  thereby  obtained  possession  of  the 
same,  and  with  the  ostensible  purpose  of  filling  the  sale,  con- 
Tcrted  the  iron  to  their  own  us^. 

Being  satisfied  from  an  examination  of  the  whole  record, 
that  there  is  no  ground  of  error  upon  which  the  reversal  by 
thedistrictcourt  of  the  judgment  of  the  superior  court  can 
be  sustained,  the  judgment  of  the  district  court  must  be  re- 
versed and  that  of  the  superior  court  affirmed. 

[To  appear  in  41  Ohio  St.]  Judgment  aeoardingly. 


coKTCinmnie   oomr ai   ntoaioimovs  -  umoTMMt  —  what 

ATIBMXRB  VM  MlOnUBT. 

rOMb  a^q^reme  QmrL    June  10, 1S84.) 

Fbiblst  XT  AL.  V.  Ths  Stats  of  Ohio. 

In  prowootiooB  onder  section  SQOl  of  the  Bevlaed  Statutes,  for  oom- 
ponnding,  or  abandoniDg,  or  agreeing  to  oompoand  or  alwndon 
erimlnal  proseoatioiis,  threatened  or  oommenoed,  it  ienot  neoeiMry 
to  aver  in  the  indiotment,  or  prove  on  the  trial,  that  a  crime  had 
been  aotoaUy  committed  by  the  person  so  proseooted. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Trumbull  County. 

Thayer  <Sr  Chbon  for  the  motion. 

Jomea  Lawrence^  Attorney  General,  and  WaehingUm  Hyd$j 
Prosecuting  Attorney,,  contra. 

OwxN,  J.  The  plaintiffs  in  error  were  tried  and  convicted 
.  in  the  court  below  upon  an  indictment  presented  against 
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ihem  under  section  6901  of  the  Reviaed  Statutes,  which  pro- 
ides  that :  '*  Whoever  directly  or  indirectly  demands  or  re> 
ceives  any  money,  or  other  thing  of  value,  for  compounding 
or  abandoning,  or  agreeing  to  abandon,  any  prosecution 
threatened  or  commenced  for  any  crime  or  misdemeanor*  shall 
be  fined,"  etc. 

The  indictment  shows  that  a  prosecution  for  an  alleged 
crime  had  been  commenced,  and  that  while  it  was  pending^ 
the  defendants  below  i^eceived  from  the  accused  a  note  and  a 
sum  of  money  in  consideration  of  the  compounding  and 
agreement  to  abandon  such  criminal  prosecution. 

The  plaintiffs  in  error  maintain  that  the  conviction  waa 
tAiwarranted,  for  that  the  indictment  against  thdm  tailed  to 
aver  that  a  crime  had  been  in  fact  committed  by  the  person 
against  whom  the  prosecution  had  been  commenced. 

Was  it  incumbent  on  the  state  to  aver  and  prove  the  actual 
commission  of  a  crime  by  the  party  prosecuted? 

If  it  was,  it  would  have  been  equally  essential  to  a  success- 
ful prosecution  of  the  indictment  that  such  crime  be  proved 
beyond  a  reasonable  doubt. 

Adams  v.  State,  81  Ohio  St.  462.  This  would  impose  upon 
the  state  a  double  burden,  piaking  conviction  difficult  if 
not  impossible,  and  in  most  cases  require  the  injured 
parties,  and  those  most  likely  to  be  interested  in  prosecuting 
offenses  against  section  6901,  to  establish  their  own  guilt  of 
the  crime  charged  in  the  prosecution  compounded. 

The  plain  purpose  of  the  statute  is  not  only  to  provent  the 
suppression  of  prosecutions  for  actual  crimes  by  private  bar- 
ter, but  to  prevent  or  punish  the  prostitution  dl  the  criminal 
processes  of  the  law  to  purposes  of  private  gain  by  ground- 
less prosecutions.  It  is  necessary  to  aver  and  prove  that  the 
prosecution  was  for  what  appeared  by  the  charge  to  be  a 
crime ;  but  it  is  not  necessary  that  the  actual  commission  of 
such  crime  be  either  averred  or  proved.  The  indictment  is 
sufficient. 

The  other  assignments  of  error  aro  not  well  taken. 

Motion  overruled. 

Johnson,  C,  J.,  was  not  present  when  this  case  was  con- 
sidered. 

[To  appear  in  42  Ohio  St.] 
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BMOBM  07  OOVBT  07  OOMMOV  niAB-PUBUMmOV  07  TXUTT— 

exArave  mobb  thav  two  oonnnrAVoxB  zv  oxdi- 

ZVAI  OAa  TO  CTATl-glOTIOJ  7S09. 
B.  ■••  XX7LAXVXD. 

{Ohio  Siqpremg  Oimrt,    June  10, 1884.) 
Johnson  v.  The  State. 

1.  Thei  oonrt  of  oommon  pleas  being  e  tribunal  of  a  superior  jurisdiction, 

its  records  import  absolute  verity,  and  where  a  criminal  cause  is 
continued  without  disclosing  the  ground,  the  court  will  presume  the 
continuance  was  upon  sufficient  ground,  in  the  absence  of  anything 
in  the  record  to  the  contrary,  notwithstanding  the  proyislons  of 
Rev.  Stats.  {  }  7809, 7811,  and  the  fact  that  the  cause  had  already  been 
continued  three  times  on  motion  of  the  state. 

2.  Where  the  defendant  is  in  Jail  under  indictment,  and  thecause  is  con- 

tinued under  Rev.  Stats.  {  7800,  on  motion  of  the  state,  at  the  second 
term  after  such  imprisonment,  because  of  the  absence  of  matejrial 
witnesses,  and  the  cause  cannot  be  tried  at  the  succeeding  term,  for 
want  of  time,  the  court  is  not  deprived  of  power  to  continue  the 
cause  again,  notwithstanding  the  defendant  asks  to  be  discharged 
under  that  section  and  section  7811,  the  amendment  to  the  latter 
section  ss  originally  enacted  in  1800,  simply  denying  power  to  grant 
to  the  state  two  continuances  by  resson  of  the  absence  of  witnesses. 

Motion  for  leare  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  Court  of  Common  Pleas  of  Hamilton  County. 

J.  P.  Murphy f  for  the  motion. 

J.  Lawrence^  Attorney  Oeneral,  contra. 

Okbt,  J.  Harry  Johnson  having,  in  Ma^ch,  1884,  at  the 
January  term  of  that  year,  been,  convicted  in  tl)e  Court  of 
Common  Pleas  of  Hamilton  County,  of  grand  larceny,  was  at 
the  same  term  (April  4, 1884)  setitenced  to  imprigonment  in 
the  penitentiary.  He  now  asks  leave  to  file  in  this  court  a 
petition  in  error  to  reverse  the  judgment,  not  for  .the  reason 
that  he  is  or  claims  to  be  innocent  of  the  crime,  nor  because  he 
was  deprived  of  a  fair  trial,  but  solely  upon  the  ground  that, 
under  the  provisions  of  the  statute,  he  was  entitled  to,  but 
denied  a  discharge  at  that  or  a  previous  term,  for  the  reason 
that  the  cause  had  not  been  brought  to  trial  within  the  time 
specified  in  those  provisions. 

The  terms  of  the  court  of  common  pleas  of  that  county 
commenced  in  1882, 1883  and  1884,  on  the  first  Monday  of 
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January,  the  sepond  Monday  of  May,  and  the  first  Monday  of 
November,  and  each  term  lasts,  substantially,  antil  a  new 
term  begins.    This  indictment  was  found  October  16, 1882, 
fwhich  was  during  the  May  term,  the  defendant  then  being  in 
jail,  and  the  cause  was  continued  generally  at  ^hat  term  and 
at  November  term  1882.    At  the  January  term,  1888,  the  de- 
fendant moved  that  he  be  discharged  because  he  had  not  been 
hronght  to  trial  as  required  by  the  statute,  but  the  cause  was 
oontinu^  until  the  next  term,  **  the  court  being  satisfied  that 
there  is  material  evidence  for  the  state  which  could  not  be 
had  at  this  time,  that  reasonable  exertion  had  been  made  to 
proonre  the  same,  and  that  there  is  just  ground  to  belieye 
thai  such  evidence  can  be  had  at  the  next  term.'^    This,  was 
expressly  authorised  by  Rev.  Stats.  §  7311.    On  the  last  day 
of  May  term,  1888  (November  8, 1888),  the  court  ordered  that 
*'this  caus^  is  now  continued  to  the  next  term  for  want  of 
Vims  to  try  the  sasie  at  this  term."    As  to  the  power  thus  to 
continue  the  oaus^  and  to  take  the  steps  which  followed,  I 
will  speak  hereafter.    On  the  first  day  oT  November  term, 
1888  (November  6, 1888),  before  the  criminal  calendsur  had 
been    made   up,   the   defendant   moved  for  his    discharge. 
That  motion  was  overruled  on  the  last  day  of  the  term  (Jan- 
uary 6, 1884),  and  after  exception  by  the  defendant,  the  cause 
was  continued.    At  the  January  term,  1884,  (he  defendant 
asked  to  be  discharged,  and  excepted  to  the  order  of  the  court 
placing  him  on  trial,  but,  as  already  stated,  he  was  tried,  con- 
victed and  sentenced  to  the  penitentiary. 

In  former  times  persons  were,  in  many  instances,  confined 
in  prison  for  years,  under  various  pretexts,,  without  being 
brought  to  trial.  Nothing  could  be  more  subversive  of  liberty. 
To  prevent  such  abuse,  in  this  country,  it  is  ordained  in  oar 
constitutions,  federal  and  state,  that  the  accused  shall  be  en- 
titled to  a  speedy  public  trial,  and  statutory  provisions' have 
been  enacted  (Rev.  Stats.  §  §  7309,  7810,  7811)  in  aid  of  that 
clause  of  our  state  constitution.  But  it  was  not  the  purpose 
of  the  constitution  or  the  statute  to  screen  guilty  men  from 
punishment,  or  to  require  of  courts  or  officers  things  phys- 
ically impossible.  .  Of  course,  when  it  appears  that  the  statute 
has  been  disregarded,  the  accused  is  entitled  to  a  discharge. 
But  it  must  be  remembered  that  the  discharge  is  equivalent  to 
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a  verdict  of  acquittal  with  judgment  thereon  (Eiq>.  McOehan^ 
22  Ohio  St.  442 ;  Ermn  v.  The  SUUe,  29  Ohio  St.  186.)  Again, 
the  court  of  common  pleas  is  a  tribunal  of  superior  jurisdic- 
tion, its  record  importing  absolute  verity,  and  the  orders  made 
in  a  cause  pending  in  that  court  are,  in  the  absence  of  any- 
thing appearing  to  the  contrary,  presumed  to  have  been 
rightly  and  properly  made.  And,  besides,  an  error  in  refusing 
to  discharge  for  such  cause  can  never  be  properly  presented  in 
this  court  until  there  has  been  a  conviction  {Exp,  MeCkhan^ 
tuprd)  ;  and  here  it  is  admitted  that,  aside  from  this  alleged 
erh>r,  the  prisoner' was  properly  convicted.  For  these  reasons, 
we  are  clear  that  in  order  to  authorize  this  court  to  reverse  a 
conviction  on  such  ground,  and  order  a  discharge,  the  accused 
must  come  prepared  to  show  that  his  case  is  j>lainly  within 
the  termb  of  the  statute. 

We  have  seen  that  the  cause  was  properly  continded  at 
January  term,  1888,  because  of  the  absence  of  witnesses.  The 
statute  authorized  the  continuance.  Then  the  cause  was  con- 
tinued on  the  last  day  of  the  May  term,  1888,  for  want  of  time 
to  try  it.  This  the  prisoner's  counsel  claims  could  not  be 
done  under  the  statute.  True,  section  168  of  the  act  of  1869 
(66  Ohio  L.  311),  was  amended  in  1877  (74  Ohio  L.  861),  by 
the  addition  of  the  words — '*  and  if  he  be  not  brought  to  trial 
at  the  next  term,  he  shall  then  be  discharged  " — and  the  sec- 
tion thus  amended  was  carried  into  the  revision  (Rev.  Stats. 
§  7311);  but  the  evident  meaning  is  that  a  continuance  shall 
not  be  twice  granted  to  the  state  for  the  absence  of  witnesses. 
This,  we  think,  left  the  court  clothed  with  power  to  continue 
the  cause,  under  the  statute,  on  application  of  the  state,  where 
the  term  was  near  its  close,  and  it  had  become  apparent  that 
it  was  impracticable  to  try  the  cause  at  that  time ;  for,  inde- 
pendently of  the  statute,  the  court  is  clearly  vested  with  au- 
thority to  continue  for  such  cause,  and  we  are  of  opinion  that 
by  the  statutory  provisions  referred,  to  the  power  has  not  been 
denied.  Nor  in  so  holding  do  we  take  an  unwarranted  liberty 
with  the  language  of  the  statute.  As  Burnet,  J.,  remarked 
in  BurgeU  v.  Burgett,  1  Ohio  469,  479  (approved  in  Tracy  v. 
Oardy  2  Ohio  St.  481,  441),  '*  it  frequently  becomes  the  duty  of 
courts,  in  order  to  give  effect  to  the  manifest  intention  of  the 
statute,  to  restrain  or  qualify  or  enlarge  the  ordinary  meaning 
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of  the  words  that  are  used."  No  better  illustration  of  the 
principle  need  be  sought  than  BurgeU  v.  BurgeU  fumish€8. 
There  the  court  had  under  consideration  the  second  section  of 
the  statute  of  frauds,  which  declares,  among  other  things,  that 
oon veyancee  to  defraud  creditors  '^sball  be  deemed  utterly  void 
and  of  no  effect."  The  provisions  in  the  Stats,  of  Elis.  con- 
fining the  operation  to  creditors,  and  saving  the  rights  of  ftona 
fide  purchasers,  are  omitted  from  our  statute;  but  the  court, 
nevertheless,  looking  to  the  evident  .object  of  our  statute,  k>n- 
strued  it  as  though  it  contained  those  provisions.  And  see 
Slaiery.  Oave,Z  Ohio  St.  80 ;  The  State  v.  Hannm,  81  Ohio  St. 
260,264. 

As  the  court  was  vested  with  discretion  to  continue  the 
cause  for  want  of  time  to  try  it,  and  exercised  the  power  on 
November  S,  1883,  being  the  last  day  of  the  May  term,  we  are 
dear  that  the  motion  to  dismiss  on  November  6, 1883,  being 
the  first  day  of  the  November  term,  and  before  the  calendar 
for  that  term  had  been  prepared,  was  unreasonable,  and  might 
have  been  properly  overnUed  at  that  time ;  and  if  it  would 
have  peen  proper  to  have  overruled  it  when  it  was  filed,  it 
was  equally  proper  to  do  so  on  a  subsequent  day  of  the  term. 
And  as  the  record  is  silent,  we  may  well  say  that  the  state 
was  ready  for  trial  during  the  whole  of  the  November  term, 
and  that  the  cause  was  not  tried  at  that  term,  not  only  because 
of  the  pendency  of  the  motion,  but  for  the-  reason  tiie  cause 
oould  not  be  reaohed.  And  the  state  being  ready  at  the  Jan- 
uary term,  1884,  the  court  properly  overruled  the  motion  to 
dismiss  at  that  time  {Erwin  v.  The  StaJte^  supra),  and  tried  the 
cause.  Although  Binfin^s  case  arose  under  another  provision, 
in  view  of  the  constraction  we  place  on  sections  7309  and 
7311,  the  case  is  applicable  here. 

We  would  not  be  warranted  in  saying  that  the  prisoner  has 
been  deprived  of  any  constitutional  or  statutory  right,  or  that 
he  has  any  just  cause  of  complaint;  and  this  conclusion  has 
been  reached  after  an  examination  of  the  cases  upon  the  sub- 
ject cited  in  1  Bishop's  Or.  Pro.  §  951  f.,  n.  8;  Whart.  Or.  H.  A 
Pr.  §§  328,  583;  Cooley'sCon.  L.  (5th.ed.)  379. 

Motion  overruled, 

Johnson,  C.  J.  was  absent  when  this  cause  was  considered. 

FTo  appear  in  42  Ohio  St.] 
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^IBJWtT-gUBOBJATIO J-KTIDnrOE—  CTATMOnni  —  SWTIOy  6804. 

B.  8.,  BZPLADm. 

(OMoA^irefffffamrt.    JanelO,  1884.) 

WlLUAH  DiLCHEB  V.  ThE  StAX^  OF  OhIO. 

1.  Section  6804,  Eeviaed  Statutes,  pxoTiding  that,  **  Whoever  aids,  abecSf 

or  procures  another  to  commit  any  offense,  may  be  proseoated  and 
panished  as  if  he  were  the  principal  offender,"  was  not  intended  to 
introdace  into  oar  criminal  practice  any  new  role  of  evidence. 

2.  On  the  trial  of  one  indicted  for  subornation  of  perjury,  the  statements 

of  the  principal  oflfender,  made  in  the  absence  of  the  prisoner,  that 
the  latter  Jtiad  been  attempting  to  hire  or  had  hired  him  to  com- 
mit the  perjury,  are  inadmissible,  although  they  tend  to  prove  the 
principal's  guilt  of  the  perjury  charged,  and  are  made  immediately 
prior  to  the  commission  of  the  perjury. 
8.  In  such  case,  however,  statements  of  the  principal,  in  the  absence  of 
the  prisoner,  immediately  prior  to  the  peijury,  tending  to  show  the 
formeir's  disbelief  in  the  facts  falsely  sworn  to,  are  admissible  to  show 
the  state  of  his  mind  and  belief  concerning  the  subject  of  his  testi- 
mony. 

Ebbor  to  the  Court  of  Common  Pleas  of  Athens  County. 

E.  A,  Guthrie  and  DeSteigner  &  Jewett  for  plaintiff  in  error. 

0.  H.  Orovesnor  and  Emmett.  Tfurnipson,  Prosecuting  Attorney, 
for  defendant  in  error. 

At  the  May  term  of  the  court  of  common  pleas  of  Athens 
oounty,  A.  D.  1882,  William  Dilcher,  the  plaintiff  in  error, 
was  indicted  for  procuring,  persuading  and  suborning  James 
M.  Stewart  to  commit  perjury.  He  was  tried  and  convicted. 
The  judgment  of  conviction  was  reversed  by  this  court  and 
the  cause  remanded  for  a  new  trial.  Dilch^  v.  State,  39  Ohio 
St.,  130.  1 

He  was  again  convicted,  and  to  reverse  Ithe  judgment  of 
conviction  the  present  proceeding  is  prosecuted. 

Upon  the  last  trial  there  was  evidence  tending  to  prove  the 
following  facts:  ! 

The  testimony  of  Stewart,  upon  which  the  charge  of  perjury 
was  predicated,  was  given  in  the  form  of  a,  deposition  taken  in 
the  office  of  one  Brown,  in  Athens  county;  on  the  fifth  day  of 
February,  1881,  before  a  notary  public,  to  be  used  on  the  trial 
of  an  action  pending  in  Meigs  county,  in  whkh  Mary  Martin, 
as  plaintiff,  was  claiming  against  Henry  Dilcher,  defendant, 
to  be  the  widow  of  John  Martin  (known  also  as  Colonel 
Martin),  and  was  claiming  and  seeking  to  recover  dower  oyit 
of  lands  of  such  defendant. 
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That  the  evidence  relied  upon  to  establish  the  death  of 
Colonel  Martin  was  his  absence  for  more  than  seven  years 
without  tidings  of  him. 

That  Stewart  had  testified  that  he  had  seen  and  conversed 
with  Colonel  Martin  in  Montana  territory  in  September  1880, 
and  upon  this  statement  the  perjury  was  predicated. 

That  the  prisoner  had  entered  into  a  conspiracy  with  one 
Bowers  to  hire  Stewart  to  commit  the  perjury  charged. 

That  the  prisoner  had  procured  and  suborned  Stewart  to 
commit  it. 

That  Stewart  had  been  convicted  upon  his  own  confession 
of  the  perjury  charged. 

Upon  the  trial,  Charles  H.  Grosvenor,  an  attorney  who  was 
assisting  in  the  prosecution  of  the  prisoner,  took  the  stand  as 
a  witness  for  the  state,  and  over  the  objection  of  the  prisoner 
was  permitted  to  testify  as  follows : 

''  I  have  no  recollection  of  seeing  James  M.  Stewart  before 
the  Saturday  on  which  the  depositions  were  taken.  I  first 
saw  him  from  eleven  to  half-past  eleven  o'clock  in  the  fore- 
noon at  Brown's  office.  Henry  T.  Brown,  Stewart,  Dilcher 
(the  prisoner)  and  myself  were  there.  I  called  Stewart  into 
the  back  office  and  shut  the  door.  Dilcher  was  not  in  the 
back  office.  I  said  to  Stewart  I  was  afraid  he  was  going  to 
get  into  trouble;  that  I  wanted  to  give  him  some  informa- 
tion; that  I  was  afraid  he  was  being  made  a  victim.  I  said 
this  case  had  been  continued  on  a  statement  that  Colonel 
Martin  was  at  Lincoln,  Nebraska;  that  we  had  letters  show*- 
ing  that  no  such  man  was  there.  I  said  to  him :  '  If  you  swear 
to  that  you  will  swear  to  what  is  not  true.'  He  said  he  knew 
nothing  about  Martin ;  that  he  was  not  going  to  swear  to  it ; 
that  he  might  have  made  a  good  arrangement,  but  was  not 
going  to  have  his  deposition  taken.  He  said:  'They  have 
been  fooling  around  me  for  some  time,  and  at  last  they  have 
a  good  arrangement  made,  but  I  am'  not  going  to  have  my^ 
deposition  taken  now.'  I  said :  '  I  have  a  dispatch  from  Mr. 
Vohries ;  Dilcher  was  trying  to  raise  two  hundred  dollars  on 
his  check,  and  that  is  the  reason  I  said  what  I  did  to  you.'" 

The  prisoner  by  his  counsel  moved  the  court  to  withdraw 
the  foregoing  testimony  from  the  jury,  which  the  court 
refused  to  do,  and  the  prisoner  excepted. 
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To  this  action  of  the  court  error  is  assigned,  and  for  that, 
with  other  alleged  errors,  this  proceeding  is  prosecuted  to 
reverse  the  judgment  below. 

OwBN,  J.  Did  the  court  below  err  in  admitting,  or  refusing 
to  withdraw  from  the  jury,  the  testimony  of  Grosvenor? 

The  plaintiff  in  error  maintains  that  the  declarations  of 
Stewart,  in  his  absence,  are  but  hearsay  and  are  inadmissible 
to  establish,  as  against  him,  any  fact  material  to  the  issue. 

The  state  maintains  on  the  other  hand,  that  as  she  was 
bound  to  prove  Stewart's  guilt  of  the  perjury,  any  evidence 
which  would  directly  tend  to  establish  this  fact  upon  his 
separate  trial,  was  admissible  against  the  prisoner.  It  is  fur- 
ther contended  by  the  state,  that  as  the  -giving  of  the  deposi- 
tion of  Stewart  was  one  of  the  substantive  facts,  to  be  shown, 
what  he  did  in  preparation  for,  and  leading  to  this  fact^  was 
competent  to  be  given  in  evidence,  and  that  the  interview 
between  Grosvenor  and  Stewart  was  so  immediately  connected 
with  the  giving  of  his  deposition,  and  so  far  characterized  his 
conduct,  as  to  become  part  of  the  res  gestas. 

There  are  some  statements  embraced  in  this  interview, 
which  were  admissible  as  tending  to  prove  the  state  of  Stew- 
art's belief  rx>ncerning  the  matters  testified  to  by  him,  and 
which  furnished  the  predicate  of  the  perjury  charged.  It  was 
necessary  to  prove  that  Stewart's  testimony  that  he  had  seen 
Col.  Martin  in  Montana  was  false  to  his  knowledge. 

Grosvenor  said  to  him :  ''  If  you  swear  to  that  you  will 
swear  to  what  is  not  true."  His  answer  was  that  he  knew, 
nothing  about  Martin ;  that  he  was  not  going  to  swear  to  it. 

These  statements  reflected  upon  the  state  of  his  belief— the 
condition  of  his  mind — upon  the  very  suject  of  the  alleged 
perjury  prior  to  its  commission. 

So  far  as  his  declaration  tended  to  show  the  then  present 
state  of  his  belief  concerning  the  subject  of  the  perjury 
charged,  it  was,  upon  a  very  familiar  principle,  admissible  in 
proof  of  his  guilt.  It  related  to  a  then  existing  substantive 
fact  which  the  state  was  bound  to  prove,  and  was  not  merely 
hearsay.  1  Greeuleaf  Ev.  Sec.  108 ;  The  Que^n  v.  iVn,  1  Cox's 
Crim.  Cases  339. 

But  among  the  declarations  objected  to  are  some  which  did 
not  tend  either  to  show  the  ^te  of  Stewart's  belief,  to  be  in 
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preparation  for,  or  lead  up  to,  the  act  of  perjarja^nor  did  they 
aoeompany  orcharactersze  any  act  which  directly  pointed  to 
his  guilt.  OroBvenor  reports  him  as  saying  *'  That  he  might 
have  made  a  good  arrangement."  ^  *  **  They  have  been 
fooling  around  me  for  some  time,  and  at  last  they  have  a 
good  arrangement  made."  Viewed  in  the  light  of  thb  con- 
text, these  statements  must  have  been  understood  by  the  jury 
as  involving  the  prisoner  (with  Bowers)  in  some  transaction 
of  the  past,  looking  t5  the  hiring  and  suborning  of  Stewart 
to  commit  the  perjury  charged.  They  were  at  best  but  nar- 
ra^lotis  of  supposed  transactions  of  the  past,  and  if  they  were 
admissible  at  all  against  the  prisoner,  it  must  have  been  upon 
the  ground  contended  for  by  the  state,  that  as  th^y  involved 
confessions  or  admissions  by  Stewart,  pointing  to  his  subor- 
nation by  the  prisoner,  they  tended  to  establish  Stewart's 
guilt,  and  hence  were  admissible  against  the  prisoner.  In  sup- 
port of  this  view  the  state  cites  the  Revised  Statutes,  sec- 
tion 6804,  which  provides  that :  *'  Whoever.aids,  abets,  or  pro- 
cures another  to  commit  any  offence,  may  be  prosecuted  and 
punished  as  if  he  were  the  principal  offender."  The  claim  is 
that  *any  evidence  which  would  be  competent  to  prove  Stew- 
art's guilt  if  he  were  upon  his  separate  trial,  is  admissible 
against  the  prisoner. 

The  purpose  of  section  6804  was  to  hold  an  accessary  before 
the  Cact  equally  guilty  with  the  principal  offender,  and  not  to 
introduce  into  our  criminal  practice  a  new  rule  oC  evidence. 

To  permit  the  principal  offender,  by  his  mere  private 
declarations  or  confessions,  made  in  absence  of  the  accused, 
without  the  sanction  of  an  oath,  without  opportunity  to  cross- 
examine  him,  without  opportunity  for  thejury  to  observe  his 
manner  or  deportment  or  to  judge  his  motives,  his  means  of 
knowledge,  or  his  relation  to  the  accused,  whether  hostile  or 
friendly,  to  bind  the  latter  (when  such  declarations  or  con- 
fessions do  not  tend  to  establish  or  characterize  any  substan- 
tive act  or  fact  in  issue,)  would  seem  to  require  the  support  of 
strong  authority. 

We  are  not  without  the  light  of  adjudication  to  aid  us  in 
th^3  inquiry.  In  the  case  of  The  Queen  v.  Readj  1  Cox's  Crim. 
Cases,  65,  the  prisoner  was  on  his  separate  trial  for  pro- 
caring  one  Simpson  feloniously  to  destroy  a  vessel  belonging 
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to  one  Page.  The  prosecution  offered  in  evidence  the  state- 
ments of  Bimpson  made  in  the  absence  of  the  prisoner. 
Objections  were  made,  which  were  sustained.  Maule,  J.,  re- 
marking: ''I  have  no  objection  to  admit  anything  that 
Simpson  did,  but  I  cannot  receive  evidence  of  what  he  said. 
When  two  persons  are  tried  together,  what  one  of  them  has 
said  is  evidence,  because  he  is  on  trial,  but  it  is  evidence  only 
against  him.  If  Simpson  were  jointly  indicted  with  the 
prisoner,  I  could  not,  of  course,  reject  his  conversations,  but 
they  clearly  would  not  be  admissible  as  against  the  latter.'' 

The  case  of  The  Quern  v.  iV^,  cited  above,  furnishes  a  strong 
illustration  of  the  principle  involved  in  this  discussion  and 
of  the  distinctions  above  pointed  out.  The  piisoner  was  on 
trial  as  an  accessary  to  murder  committed  by  one  Hawkey. 
The  prosecution  offered  to  prove  that  Hawkey,  while  talking 
of  the  deceased  to  a  friend  on  the  day  of  the  murder,  but 
before  its  commission  said:  (in  the  absence  of  the  prisoner), 
*^  I  will  shoot  him  as  I  would  a  partridge." 

Erie,  J.,  received  the  statement,  remarking  that  he  adimitted 
that  the  confession  of  a  principal  is  no  evidence  against  the 
accessory,  adding  :  *'  But  this  statement  is  an  act  indicating 
malice  aforethought  in  Hawkey,  and  that  is  a  fact  which 
the  jury  have  to  ascertain.  The  intention  of  a  person  can 
only  be  inferred  from  external  manifestations,  and  words  are 
some  of  the  most  usual  and  the  best  evidence  of  the  intention. 
It  is  not  a  declaration  after  the  act,  done  narrating  the  past,  but 
it  shows  the  mind  of  the  party."  See  Reg.  v.  HamUly  3  Cox 
Crim.  Gas.  597.  In  Rex  v.  Turner,  1  Moody's  Crown  Cases  347, 
it  was  held  that :  **  On  an  indictment  against  an  accessary,  a 
confession  by  the  principal  is  not  admissible  in  evidence  to 
prove  the  guilt  of  the  principal.  In  Ogden  v.  The  State,  12 
Wis.  532,  it  was  held  that :  '*  To  sustain  an  indictment  against 
a  person  charged  as  an  accessary  before  the  fact  to  the  com- 
mission of  the  felony,  it  is  necessary  for  the  state  to  establish 
the  guilt  of  the  principal  felon,  as  well  as  th'at  the  defendant 
was  an  accessary ;  and  confessions  of  the  principal  that  he 
committed  the  crime,  are  not  admissible  as  evidence  of  his 
guilt,  upon  the  trial  of  the  accessary ;  such  confessions  being, 
as  to  the  latter,  only  hearsay."  It  was  held  in  Sharpe  v.  The 
Suae,  29  Ohio  St.  263,  that :  ''On  the  trial  of  a  peraon  indicted 
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under  the  thirty-sixth  section  of  the  crimes  act  (8.  A  S.  266) 
for  procuring  another  to  commit  an  offense,  it  is  not  competent 
to  prove  the  dechirations  of  the  principal  offender,  made  after 
the  completion  of  the  offense,  for  the  purpose  of  showing  the 
guilt  of  the  procurer." 

Oreenleaf,  in  his  work  on  evidence,  vol.  1,  sec  232,  con- 
cludes a  discussion  of  this  question  with  this  propositi($h:  ''In 
fin^,  the  declarations  of  a  conspirator  or  accomplice  are  re- 
ceivable against  his  fellows  only  when  they  are  either  in 
themselves  acts,  or  accompany  and  explain  acts,  for  which 
iter  others  are  responsible;  but  not  when  they  are  in  the 
nature  of  narratives,  descriptions,  or  subsequent  confessions." 

The  principles  declared  above  are  supported  b^  the  follow- 
ing authorities:  IhtUa  v.  &aU,  7  Ohio  St.,  471;  Rufer  v.  SUOe, 
25  Ohio  St.,  472-476;  SUxU  v.  NewUm,  4  Harrington  (Del.), 
567;  PaUon  v.  State,  6  Ohio  St,  468;  Priest  v.  State,  10  Neb., 
389;  Chre  v.  State,  58  Ala.,  391;  StaU  v.  Thibean,  30  Vt.,  100. 
The  case  of  State  v.  Band,  33  N.  H.,  216,  ri^lied  upon  by  the 
state,  is  not  in  in  conflict,  with  these  cases. 

The  statements  of  Stewart,  so  far  as  they  justify  the  infer- 
ence that  the  prisoner  has  been  proposing  or  making  some 
'*good  arrangement"  with  him  concerning  his  testifying, 
were  at  best  but  the  narration  of  something  in  the  past,  and 
are  not  within  any  of  the  exceptions  to  the  rule  which 
excludes  mere  hearsay  testimony. 

The  concluding  observation  of  Gro^venor  to  Stewart:  *^  I  had 
a  dispatch  from  Mr.  Vohres;  Dilcher  was  trying  to  raise  two 
hundred  dollars  on  his  check,  and  that  is  the  reason  I  said 
what  I  did  to  you,"  was  not  responded  to  by  Stewart ;  it  was 
not  an  accusation  against  Stewart;  it  was  nothing  that  called 
for  a  response  from  him;  it  was  at  best  something  Orosvenor 
had  heard ;  it  affected  Dilcher  alone, and  that  to  his  prejudice ; 
and  was  too  palpably  inadmissible  to  justify  serious  discus- 
sion. These  statements  being  not  only  inadmissible  but 
plainly  prejudicial  to  the  prisoner,  should  have  been  ex- 
cluded, and  in  permitting  them  to  go  to  the  jury  there  was 
error,  for  which  the  judgment  will  be  reversed. 

We  find  no  other  errors  in  the  record  to  the  prejudice  of  the 
plaintiff  in  error.  Judgment  reversed. 

[To  appear  in  42  O.  S.  R.] 
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PRAcnoB-jirDeiaDiT  fob  dbrvdavt  ov  DXKirBBXB  TO  pxnnov 

VO  BAB  TO  SUBSEQimT  ACTIOV. 

{Ohio  Supreme  Court  OommiMicn.    April  22,  1884.) 

Moore  v.  Dunn. 

In  an  aotion  by  M.  against  D.,  a  demarrer  to  the  petition  was  sustained 

for  want  of  a  material  averment  therein,  an4  M.  failing  to  amend, 

judgpnent  was  given  for  D. 
M.  afterward  brought  another  action  against  D.,  upon  the  same  cause  of 

action,  and  in  his  petition  supplied  the  material  averment  wanting 

in  the  petition  in  his  first  aotion. 
HeUL:    That  the  Judgment  in  the  first  action  was  not  a  bar  to  the  cause 

of  action  alleged  in  the  second  one. 

Errob  to  the  District  Court  of  Brown  County. 

The  plaintiff  in  error,  on  June  25,  1875,  commenced  an 
action  against  the  defendant  in  error,  alleging  in  his  petition 
that  on  April  30, 1873,  he  as  surety  and  one  Handman  as 
principal,  made  and  gave  a  promissory  note  for  1500  to  the 
defendant  Dunn ;  that  there  was  $400  of  usury  included  in 
the  note ;  and  that  "  before  said  note  became  due,  the  defend- 
ant transferred  the  same  by  endorsement  and  delivery  to  one 
Jasper  Liming,"  and  averring  further,  that  by  reason  of  the 
transfer  he  was  unable  to  make  the  defense  that  the  note  con- 
tained usury.  A  demurrer  was  filed  to  this  petition,  which 
was  sustained.  After  sustaining  the  demurrer,  the  entry  in 
the  common  pleas  proceeds:  And  thereupon  the  plaintiff 
electing  to  abide  by  his  petition,  and  not  desiring  to  amend 
said  petition,  it  is  considered  by  the  court  that  the  plaintiff 
has  no  cause  of  action  against  the  defendant,  and  that  the 
defendant  go  hence  without  day."  On  November  16, 1877,the 
plaintiff,  Moore,  filed  his  petition  in  the  same  court,  praying 
for  judgment  against  Dunn  upon  the  same  cause  of  action, 
which  was  alleged  in  the  same  words  as  in  the  petition  in  the 
former  aetion,  except  that  in  the  petition  in  the  latter  case 
the  plaintiff  supplied  the  averment  for  the  want  of  which 
the  petition  In  the  first  case  was  held  not  to  state  a  cause  of 
action.  This  averment  was,  that  Liming  had  purchased  the 
note  before  maturity,  for  value  and  without  notice  or  knowl- 
edge that  it  contained  usury. 

In  this  action  the  defendant  set  up  as  a  defense  the  judg- 
ment given  for  him  when  the  demurrer  in  the  first  action  was 
sustained. 
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This  defense  was  not  sustained  in  the  common  pleas,  and 
judgment  was  given  for  the  plaintiff.  This  judgment  was 
reversed  by  the  district  court.  And  the  plaintiff  in  the  com- 
mon pleas,  now  asks  a  reversal  of  the  judgment  of  reversal  in 
the  district  court. 

W.  W,  Young  and  6.  Bambaehj  for  plaintiff  in  error. 

Thomas^  Mcknight  &  Thomas  for  defendant  in  error. 

McCadley,  J.  The  single  question  in  this  case  is,  whether 
or  not  a  judgment  for  the  defendant  upon  a  petition  which 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  is 
a  bar  to  a  future  action  between  the  same  parties  for  the  same 
cause.  A  judgment  for  the  defendant  given  upon  the  facts 
stated  in  the  petition  is  conclusive  upon  the  plaintiff  only  as 
to  the  facts  therein  stated.  If  the  facts  alleged  make  a  cause 
of  action,  a  judgment  upon  them  is  final  between  the  par- 
ties. If  the  facts  do  not  state  a  cause  of  action,  a  judgment 
upon  them  is  not  a  judgment  upon  the  merits  of  the  case,  and 
does  not  stand  in  the  way  of  a  future  action  for  the  same  cause. 
0(yM  V.  EvanmUe  R.  £.,  91  U.  S.,  626;  Welb  v.  Moore,  49  Ho., 
229;  Oilman  v.  Rives,  10  Pet.,  2^8. 

Counsel  for  defendant  in  error  urge,  upon  the  authority  of 
Covington  Bridge  Co.  v.  Saryeni,,  27  O.  St.,  223,  Roby  v.  iZoifU- 
herger,  id.,  674,  and  BeU  v.  McChMoch,  31  O.  St.,  397,  that  the 
second  action  cannot  be  maintained.  These  cases  do  not  sup- 
port the  claim  of  the  defendant.  They  apply  to  a  wholly  dif- 
ferent question.  In  these  cases  sufficient  facts  were  alleged 
to  make  a  cause  of  action,  and  the  cases  were  tried  upon  the 
merits,  after  which  the  losing  party  set  up  the  same  claim  in 
a  different  form  or  asked  for  different  relief  upon  the  same 
&cts.  The  cases  are  authority  for  the  rule  that  when  issues 
have  once  been  determined  between  the  parties  involving 
the  merits  of  the  matters  in  controversy,  the  same  issues  will 
not  be  heard  again,  even  though  the  same  issues  may  be  sup- 
ported by  a  different  state  of  fact  The  pleadings  in  these 
cases  stated  causes  of  action  and  defenses,  and  the  trial  was 
on  the  merits.  The  merits  of  the  case  having  once  been 
heard,  the  judgment  was  final;  while  a  judgment  for  a  de- 
fendant on  demurrer  to  a  petition  which  did  not  state  a  cause 
of  action  determined  nothing,  only  that  the  fiacts  alleged  were 
not  sufficient  to  constitute  a  cause  of  action.    The  determina- 
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tioQ,  therefore,  did  not  reach  the  merits  of  the  case,  and  did 
not  conclude  the  plaintiff  in  a  future  action  in  which  suffi- 
cient facts  were  alleged. 

hidgnient  of  diatrict  court  reversed  and 
that  of  common  pleae  affirmed. 
[To  appear  in  41  Ohio  St] 


OHIO  DECISIONS. 

fVFBXMB  COUXT. 


HOM.  W.  W.  JoHinoiv,  (M^JmttU^ 


Hoa.  Obobob  W.  MolLTAnn.  Hov.  Jomv  W.  Okbt 

Hob.  Sblwtb  H.  Owbv.  Hob.  Mabtiv  D.  Foixbr. 

OUumbua,  OhiOf  June  10, 1884. 

OXNXRAI«  DOCKET. 

No.  845.  WiUiam  Dlloher  f.  The  State  of  Ohio.    Error  to  the   Court 

of  Common  Pleas  of  Athena  County. 
Owm,  J. 

[See  contenta  for  oaae  reported  In  full.] 
Judf^ment  reveraed. 
41.  Winihrop  B.  Smith  o.  Mary  A.  Harxiaon.  Error  to  the  Superior  Court 

of  Cincinnati. 
MdLVAiNJB,  J.    HHd  : 

1.  The  leaaee  of  a  perpetual  leaaehold  eatate  la  liable,  upon  an  expreaa 

oovenant  to  pay  rent  to  theleasor,  hia  heira  and  aaaigna  during  the 
term,  in  an  action  by  the  aaaignee  of  the  reveraion  for  aooruing  renta, 
whether  auoh  rente  aeorue  before  or  after  an  aaaignment  by  the  leaaee 
of  all  hia  intereat  in  the  leaaehold  eatate. 

2.  Such  covenant  for  rent  runa  with  the  land,  and  an  aaaignee  of  the 

reTeraion  may,  under  our  code,  aue  thereon  in  hia  own  name. 

3.  The  receipt  of  rente  fh>m  the  aaaigneea  of  the  leaaehold  eatate  doeanot 

abaolTC  au<di  leasee  from  liability  on  hia  expreaa  corenant. 
Judgment  affirmed. 
706.  Gaboon  et  al.  v,  Kinen.    Error  to  the  Diatrict  Court  of  Hamilton 

County. 
JoHZiaoK,  C.  J. 
Had: 

1.  Tenanta  in  common  of  real  eatate  may  contract  with  each  other  for 

the  exduaiye  right  to  the  nae  and  oocupangy  of  the  aame.  Thoae 
acquiring  auch  right  by  renting  from  othera  are  liable  to  an  action 
for  the  rent  due  upon  au<di  contract. 

2.  The  right  to  maintain  auch  an  action  grows  out  of  the  contract 

relatlonaof  the  partiee  and  not  by  reason  of  their  ralationB  aa  tenanta 
in  common,  or  of  the  proTiaiona  of  aection  5774  of  the  Revised 
Statatea. 
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8.  When  sereral  tenants  In  common  nnite  In  renting  the  property  bdd 
in  common  to  others,  they  may  Join  in  an  action  to  reooyer  the 
rent  dne  them. 

4.  Married  women,  who  are  tenants  in  common,  owning  their  shares  as 
separate  property,  may.  unite  with  persons  nd  juriB  in  renting  to 
their  co-tenants,  and  may,  without  Joining  their  husbands  unite  in 
an  action  to  recover  the  rent  due. 

6.  Unless  the  husbands  have  an  interest  in  the  rents  due  from  real  estste 
of  their  wives,  they  are  not  necessary  or  proper  parties  tosn  action 
to  recover  the  same. 

Judgment  reversed. 

68.  National  Olass  Manufacturing  Company  v.  Heatherington.  Error  to 
the  District  Court  of  Belmont  County.  Judgment  affirmed.  No 
further  report. 

260.  Brown  and  wife  v.  Northwestern  M.  L.  Ins.  Co.  Error  to  the  Dis- 
trict Court  of  Washing^n  County.  Judgment  of  the  district  court 
reversed  for  error,  and  this  court  adjudges  and  decrees  plalntUb 
entitled  to  relief  and  to  a  full  paid  uppoli<7  for|750,  and  this  cause 
is  remanded  to  the  court  of  common  pleas  to  be  carried  into  execu- 
tion.   No  further  report. 

788.  Cahoon  et  al.  v.  Kinen.  Error  to  the  District  Court  of  Hamilton 
County.    Judgment  reversed  on  authority  of  No.  768  above  reported. 

828.  Cook  V,  Cleveland  Boiler  Plate  Company.  Error  to  tlie  District 
Court  of  Cuyahoga  CouHty.  Dismissed  for  failure  to  print  as  re- 
quired by  section  6711,  Rev.  Stats. 

841.  Wstkins  v.  Simpson.  Error  to  the  District  Court  of  Meigs  CouAty. 
Dismissed  for  ftdlure  to  print  as  required  l^  section  6711,  Rev.  Stats. 

MOTION  DOOXKT. 

210.  In  matter  of  the  estate  of  Isaac  Jarrett.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Cfinrt  of  Belmont  County. 

FOUiETT,  J. 

Where  a  party  to  an  action  dies  after  trial  and  submission  to  the  court, 
but  before  a  decision  is  announced,the  court  has  Jurisdiction,  and,  in 
furtherance  of  Justice,  may  enter  Judgment  mmc  pro  tune  as  of  the 
day  of  submission. 

Motion  overruled. 

170.  Elisal)eth  McQuiUen  v.  M.andE.Hatton.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Brown  County. 

FoiXBTr,  J. 

The  facts  being  ascertained,  the  question  whether  or  not  a  ditch  will 
conduce  to  the  public  health,  convenience,  or  welfkre,  within  the 
meaning  of  Revised  SUtutes  {  4511,  so  that  it  will  be  of  ptcftiieuse, 
is  a  question  of  law ;  and  the  mere  fact  that  larger  and  better  crops 
may  be  raised  on  two  farms  sought  to  ba  drained,  does  not  authoriae 
the  establishment  of  the  ditch. 

Motion  gianted  and  judgment  reversed. 

170.  Fribley  et  al.  v.  The  State.  Motion  for  leavd  to  file  a  petition  in  error 
to  the  District  Couft  of  Trumbull  County. 

OwBai,  J. 

[See  contents  for  case  reported  in  fulL] 
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186.  Harry  Johnson  v.  The  State  of  Ohio.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  reyeree  the  Judgment  of  the  Court  of  Common  Pleas 
of  Hamilton  County. 

Debt,  J. 

[See  contents  for  case  reported  in  f^L] 

Motion  OTermled. 

106.  Albert  Keyes  and  others  v,  William  Grove  and  others.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  the  Judgment  of  the  District 
Court  of  Lawrence  County. 

Okmt,  J. 

In  an  action  to  recover  real  property,  in  which  the  plaintifl^  relied  upon 
a  deed  claimed  to  have  been  made  to  their  father,  since  deceased, 
where  the  question  wss  whether  the  deed  had  in  Ibct  been  executed 
and  delivered,  the  widow  of  the  decedent,  not  being  a  party,  is  a 
competent  witness  to  prove  such  execution  and  delivery,  notwith- 
standing the  last  clause  of  Rev.  Stats.  {  S24* ;  and  the  flMSt  that  her 
right  to  dower  in  the  premises  may  depe  J  on  the  validity  of  the 
deed,  will  make  no  difference. 

Iieave  granted  to  file  petition  in  error,  petition  filed.  Judgment  reversed 
(all  the  Judges  concurring),  and  cause  remanded  for  a  new  trial.- 

182.  Schmnlbach  Brewing  Co.  v.  Elizabeth  Archer.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Belmont  County. 

MoIi.VAnni,  J. 

Held:  Under  section  586  of  Bevised  Ot^^utes,  which  provides  ** under 
the  restriction  and  limitations  herein  provided.  Justices  of.  the  peace 
shall  have  exclusive  original' jurisdiction  of  any  sum  not  exceeding 
one  hundred  dollars,  and  concurrent  Jurisdiction  with  the  court  of 
common  pleas  in  any  sum  over  one  hundred  dollart^and  not  exceeding 
three  hundred,"  Jurisdiction  is  conferred  on  Justices  in  an  action  for 
the  recovery  of  damages  for  trespass  upon  the  person  of  another; 
and  section  501  does  not  restrict  or  limit  such  Jurisdiction,  unless 
the  trespass  coihplained  of  constitutes  the  ofliens^  of  assault  and  t)at- 
tery. 

Motion  overruled. 

2211.  Bx  rel.  Dutten  et  al.  v.  Hie  Village  of  Hano^r.  Motion  Ibr  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Columbiana  County. 

JOHXSOH,  C.  J. 

1.  In  mandamus  in  the  court  of  common  pleas  to  compel  the  council 
of  an  incorporated  village  to  order  an  election  on  the  question  of  a 
surrender  of  its  municipal  powers,  under  the  provisions  of  the  Re- 
vised Statutes,  sections  1888  to  1847,  the  issue  was  whether  the 
requisite  number  of  qualified  petitioners  had  petitioned  the  council 
therefor.  Held:  That  this  was  an  issue  not  of  right  triable  by, 
a  Jury,  and  either  party  might  api>eal  from  the  judgment  of  the  com- 
mon pleas  thereon. 

S.  Upon  the  presentation  of  a  petition  to  the  council  for  such  an  election^ 
it  is  the  duty  of  the  council,  before  taking  action  thereon,  to  satisfy 
itself  that  it  contains  the  requisite  number  of  qualified  petitioners, 
and  for  that  purpose  may  refer  the  ssme  to  a  committee  to  make 
the  necessary  examination. 
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t.  While  mioli  petition  is  under  oonaldenition  and  before  eotlofi  thereoo 

hj  the  ooonell,  lignen  thereof  may  withdraw  their  names  from  indi 

petition,  and  if  thereby  the  number  of  names  Is  rednoed  below  the 

requisite  number,  it  is  the  duty  of  the  oounoll  to  refuse  to  order  sueh 

eleotton. 
Motion  oTermled. 
U7.  Shearer  v.  Prioe.    Motion  for  lesTo  to  file  a  petition  in  enor  to  the 

Distriot  Oourt  of  Logan  County.    Motion  granted. 
140.  Johnson  v,  Norrls.    Motion  for  leave  to  file  a  petition  in  error  to  the 

Distriot  Court  of  Van  Wert  County.    Motion  OTerruIed, 
900.  Powers  et  al.  v,  Bartholomew.    Motion  for  leave  to  file  a  petition  in 

error  to  the  Distriot  Court  of  Clarke  County.    Orerruled. 
212.  Spelman  v.  Lanning,  administrator,  Ac,    Motion  for  leave  to  file  a 

petition  in  error  to  the  District  Court  of  Huron  County.    Granted. 
218.  Anderson  et  aL  v.  Gilchrist  etal.    Motion  for  leave  to  file  a  petition 

in   error  to  the   Distriot  Court  of  Warren   County.     Passed  for 

plaintifr's  briefs. 
214.  King,  exeoutor,  Ac,  v.  Penn.    Motion  for  leave  to  file  a  petition  in 

error  to  the  District  Court  of  Brown  County.    Granted. 
21A.  MoElwain,  president,  Ac.,  v.  Merchants*  snd  Farmers*  Bank  of 

Washington  C.  H.    Motion  for  leave  to  file  a  petition  in  error  to  the 

Distriot  Court  of  Fayette  County.    Granted. 
216.  Babbitt  v,  Clark.    Moti6n  for  leave  to  file  a  petition  in  error  to 

Distriot  Court  of  Lucas  County.    Granted. 
221.  Robinson  v.  The  State.    Motion  to   take  cause   Ko.  874,  General 

Docket,  out  of  Its  order  and  to  dispense  with  printing  reoord.  Granted. 
822.  Bets  v.  Mack  A  Son.    Motion  for  leave  to  file  petition  in  error  to  the 

District  Court  of  Gallia  County.    Overruled. 
228.  Yeits  v.  Mclntire.    Motion  for  leave  to  file  a  petition4n  error  to  the 

District  Court  of  Clarke  County.    Overruled. 


gvpBSXB  oouxT  ooidasaov. 


Hov.  Moot  M.  Obavobe,  Okit^  Jmdg: 

Hmi.  GaoBAB  K.  HiiH.  Hon.  Feamkum  J.  Dickhaii 

Hov.  OaABLai  D.  Hxwnm. .  Hoa.  Joav  MoOAOunr. 


09lum6ia,  OMo,  June  10, 1884. 

OSNXBAL  DOOKR. 

208.  Keys  e.  Cox  A  Follett.  Brror  to  the  District  Court  of  Hamilton 
County. 

Mabtik,  J. 

An  attorney  who  receives  a  promissory  note  from  the  agent  of  the  owner 
for  oolleoiion,  may  in  good  fkltb  deliver  the  proceeds  of  the  collection 
fo  such  agent,  or  pursuant  to  his  direction.  Accordingly:  One 
Kitohey  being  agent  merely  of  the  owner,  delivered  a  ooUeotlble 
note  to  Oox  A  FoUett,  attorneys,  for  oolleotion,  and  subsequently 
gave  to  Keys  ft  Co.  an  order,  whioh  roads; 
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**Cinflinn«tL  AngiMt  18. 1872. 
« John  F.  IWlett,  bq. 

''Pleaae  deliTer  to  Samael  B.  Keys  A  Go.,  or  ord«r,  on  dffinand,  the 
proceeds  of  a  note  drawn  hy  Oabrlel  Simon  for  fll^OOO,  eeooied  hj 
mortgage  on  property  on  northwest  corner  of  Ihird  and  Bace  streets, 
now  in  your  hands  for  collection.  **R.  W.  BrraHsr." 

^he  attorneys  accepted  this  order  1^  writing  the  firm  nameaeross  its  ftoe, 
nnder  the  word  **&ccepted ;''  and  Keys  A  Co.,  relying  on  the  accept- 
ance, advanced  moneys  to  lUtohey  for  his  indiTidoal  nse.    HeUi: 

1.  The  scceptance  is  a  contract,  binding  the  scoeptors  to  deUyer  as 
directed ;  bat  is  not  a  warranty  that  Ritchey  was  the  owner  of  the 
note,  or  had  the  right  to  appropriate  its  proceeds  to  his  own  nse,  «nd 
does  not  estop  the  acceptors  to  show  the  tmth  in  that  regard. 

S.  The  rightfU  resumption  by  the  owner  of  the  possession  and  control 
of  the  note  and  discharge  of  the  attorneys,  belbre  any  proceeds  were 
received  by  them,  constitute  a  defense  to  an  action  against  the 
attorneys  on  the  contract  for  non-deUvery. 

Judgment  affirmed. 

419.  ^e  City  of  Toledo  v,  Frank  06ne.  Brror  to  the  Oourt  of  Oonmion 
Plees  of  Lucss  County.    Reserved  in  the  District  Oourt. 

BSOKMAll,  J. 

1.  Theprindple  of  retpondeai  superior  applies  to  municipal  corporations, 
where  the  acts  of  their  servants  or  agents  refer  to  powers  and  duties 
ministerial  in  their  pature  and  chan^r. 

a.  A  city  oxganixed  under  the  laws  of  Ohio,  held  the  title  to  and  the 
right  of  possession  of  a  public  cemetery  located,  within  its  limits, 
which  wss  under  the  management,  control  and  regulation  of  aboard 
of  cemetery  trustees,  chosen  by  the  electors  of  the  corporation  and 
removable  for  cause  by  the  city  councU.  An  employe  while  engaged 
in  the  cemetery  in  improving  a  vault  owned  1^  the  city,  wss  Injured 
through  the  carelessness  and  want  of  skill  of  the  superintendent  of 
the  cemetery,  and  the  negligence  of  the  trustees.  The  employe 
worked  under  and  obeyed  the  orders  and  directions  of  the  superin- 
tendent, and  both  received  their  appointmeht  from  the  board  of 
trustees,  subjectto  the  approval  of  the  council  Heid .-  That  the  city 
is  liable  for  the  injuriee  resulting  to  the  employe. 

Judgment  of  the  Court  of  Common  Pleas  affirmed. 

MABmv,  J.,  dissents. 

878.  The  Great  Western  Despatch  South  Shore  Uneo.  William  Olenny  A 
Co.    2rror  to  the  District  Court  of  Hamilton  County. 

Gbahoxb,  C.  J. 

The  petition  aTcrred  that  plaintifl^  delivered  to  defendant  in  New  York, 
one  case  of  plate  glsss,  which  defendant  reoeived  amd  iMgreed  for  a 
reward  to  be  paid  it,  to  transport  to  Cincinnati,  and  there  safBly 
deliver  to  plaintiflh ;  that  when  so  delivered  two  lights  were  badly 
broken  by  reason  of  defiandant'S  negligence  to  the  damage,  etc 
nie  answer  denied  '*  each  and  every"  of  said  averments.  At  trial 
plaintia  gave  in  evidence  part  of  the  deposition  of  H.  This  staled 
that  a  case  containing  plate  glass  in  good  order  was  shipped.  In 
ai^otlier  P«rt  of  the  deposition  H.  testified  that  he  never  notified 
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defBDdant  that  it  waspUte  glus;  that  he  marked  the  oaM  ^'loiigli 
glan,"  and  that  defendant  at  the  time  gave  a  receipt  for  **  one  one 
of  rongh  g  laas."  This  receipt  having  been  identified  by  the  witneM 
waa  duly  attached  to  the  deposition  by  the  officer.  Next  above  the 
words  "  rongh  glaae  "  was  plainly  printed :  '*  The  actual  contenta  of 
packages  must  be  stated  on  this  receipt."  At  a  proper  time  the  de- 
fense oflRared  to  put  in  evidence  said  part  of  the  deposition  and  said 
receipt,  but  the  court  excluded  it.  Held:  This  wis  error.  The 
evidence  excluded  tended  to  prove  part  of  the  reageaUB  of  the  alleged 
delivery;  and  to  show  that  defendant  did  not  receive  and  c^ree  to 
transport  any  plate  glass. 

Judgment  reversed. 

879.  CSatharine  Woog  et  al.  v,  Sabrina  Bamhart  et  aL  Error  to  the  Dis- 
trict Court  of  Montgomery  County. 

BttkxCoubt. 

On  September  12,  A.  D.  1870,  B.  B.,  a  married  woman,  brought  ^uit 
in  the  Superior  court  of  Montgomery  county  against  8.  B.,  also  a 
married  woman,  to  quiet  title  to  a  parcel  of  land.  Neither  husband 
was  a  party,  and  E.  B.  did  not  sue  bv  her  next  friend.  S.  B.  answered, 
claiming  title  in  fee  to  the  land  under  a  specified  deed.  Tliis  answer 
inddentaUy  showed  that  both  parties  were  married  women,  but  it 
sought  no  advantage  from  the  omission  of  a  next  friend,  and  did  mk 
disclose  that  the  land  in  Controversy  wss  not  claimed  as  her  separate 
property  by  the  defendant.  A  reply  denied  the  validity  of  the  deed 
set  up  in  the  answer.  In  May,  A.  D.  1871;  the  Superior  court  found 
the  issues  in  favor  of  S.  B.,  and  made  a  decree  establishing  her  title. 
No  bill  of  exceptions  wss  taken.  E.  B.  died  in  1877,  and  on  January 
d,  A.  D.  1881,  S.  B.  and  her  husband  filed  a  petition  in  error  in  the 
district  court  making  the  heirs  of  E.  B.  defendants.  That  court  re- 
versed the  Judgment  below.  The  heirs  here  ssk  a  reversal  of  the 
Jlidgment  of  the  district  court. 

Held:  1.  As  S.  B.  went  to  trial  .without  objecting  to  the  omission  of  a 
next  friend,  she  could  not  afterwards  complain  of  it. 

2.  Although  the  pleadings  in  the  Superior  court  did  not  show  whether 
S.  B.  claimed  the  land  as  her  separate  property  or  not,  evidence  on 
that  point  was  admissible  at  the  trial,  and  the  presumption  is  thst 
such  evidence  produced  the  finding  and  decree  then  made  by  show- 
ing that  the  action  related  to  land  claimed  as  her  separate  property. 

Judgment  of  the  district  -court  reversed  and  that  of  the' superior  court 
affirmed. 

882.  W.  D.  Johnson's  administrators  v,  Connable  et.  al.  Error  to  thel>is> 
triot  Court  of  Greene  County. 

BttkbCoubt. 

0.,  a  Judgment  creditor  of  L.,  sued  L.  and  J.'s  administratora,  praying 
a  sale  of  land  incumbered  by  a  mortgage  to  J.,  and  a  distribution 
of  the  proceeds.  The  dminlBtrators,  having  filed  an  answer  and 
<%oss-petition  on  the  mortgage,  L.  and  C.  by  eeparaie  answers  thereto, 
chaiged  that  J.  himself  had  received  usurious  interest  on  said  mort- 
gage debt.  Separate  replies  denied  this.  The  oommou  pleee*  finding 
that  under  the  pleadings,  18842.78  was  due  on  the  mortgage,  degreed 
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ftnlewhlcbwumade.  At «  sabseqnent  term  tbe  iMaes  as  to  oBiuy 
w«re  tried  and  determined  In  tevor  of  said  administrators,  and  dis- 
trilmtion  ordered  aiDoordingly.  O.  alone  appealed.  In  the  distrlot 
ooart  L.  was  aUowed  to  testily  to  the  agreement  made  with  J.  and 
nsory  paid  to  liim,  notwithstanding  the  administrators  ofcsfeote^  to 
Ij.'s  eompetencyas  a  witness  tosaidftusts.  That  oonrt,  as  between 
C.  and  J.'s  administrators,  found  that  usury  had  been  so  paid,  and 
deducted  it  from  the  preferred  sum  payable  to  the  administrators. 

Held:  1.  The  appeal  did  not  oarry  up  the  issues  made  by  L's  answer. 
As  against  him  the  common  pleas  decree  remained  in  force,  and 
J.'s  administrators  may  have  execution  for  the  actual  unpaid 
balance  of  the  sum  found  due  them  In  that  court. 

2.  li.  was  a  competent  witness  to  said  facts  upon  the  isBue  between  IJ.'S 
admlstrators  and  C. 

Judgment  affirmed. 

428.  Perry  D.  Yeaohv.  Noah  Karr  etal.  Error  to  the  District  Court  of 
Perry  Ck>unty. 

Bt  tkx  Ooubt. 

v.,  a  creditor  of  R.,  claiming  a  lien  upon  money  of  R.,  then  in  the 
hand  of  K.,  sheriff  of  the  county,  begaii  in  the  common  pleas  a 
isivll  action  against  thezn  to  enforoe  the  lien.  J.  and  R.,  Jr.,  dalm- 
>nts  of  said  fund,  were  also  made  defendants.  K.'s  demurrer  to  the 
petition  was  overruled.  J.  and  R.,  j[r„  filed  separate  answers,  but 
K.  filed  no  other  pleading.  Upon  the  Issues  thus  made,  the  court 
found  for  Y.,  end  on  October  22, 1878,  decreed  that  K.  should,  out  of 
said  fund,  pay  sll  the  costs,  and  then  pay  the  remainder  to  Y.  K. 
had  no  Interest  in  the  fund.  He  held  it  as  an  officer  of  the  court, 
subject  to  Its  orders  in  pending  suits,  snd  all  claimants  of  the  money 
were  parties  to  said  decree.  Ko  bill  of  exceptions  was  talcen,  but  K. 
filed  in  the  district  court  a  petition  in  error  against  Y.  alone, 
assigning  as  error  the  oyerrullng  of  his  demurrer.  That  court, 
without  bringing  in  any  of  the  other  parties  to  the  decree  below, 
reversed  that  Judgment. 

MM:  1.  This  was  error.    Jonea  v.  Mairahj  80  O.  S.,  20,  followed. 

2.  The  Judgment  of  the  common  pleas  affected  no  right  of  K.  His  sole 
interest  and  duty  was  to  obey  the  court.  He  did  not  represent  any 
of  the  omitted  parties.  The  decree  of  1878  still  bars  their  claims  to 
the  ftind. 

Judgment  of  the  district  court  reyeraed  and  that  of  the  common  pless 
affirmed. 

896.  Zimmerman  e.  SSimmerman.  Error  to  the  District  Oourt  of  Ma- 
honing County.    Judgment  affirmed.    No  report. 

880.  Morlan  e.  Newhouse  et  al.  Error  to  the  District  Court  of  Columbiana 
County.  Judgment  affirmed.    No  report. 

488.  Kepner,  administrator,  etc.,  v.  Ore  ham.  Error  to  the  District  Court 
of  Columbiana  County.  The  part  of  the  charge  complained  of 
ought  to  have  been  omitted,  or  else  followed  by  a  statement  of 
the  tendency  of  the  testimony  referred  to  when  considered  in 
connection  with  the  other  evidence.  As  given  it  tended  to  mislead 
the  Jury,  and  the  action  of  the  district  court  in  granting  a  new  trial 
is  affirmed.    No  report. 
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t8»  U.  HaMI  e(  aL  «.  AdrbMilDi  el  aL  Mottons  to  modify  oidor  and 
deoree  ofJannary  82,  1884.  Mottonl^plalntiiBilnemirBiiatalnod. 
Tbat  l^  detondante  in  evror  oTermlod. 

88.  Hagenbuoh,  admlnlatoator,  efec,  v.  Urban*  ft  O.  Ina.  Go.  Hotkm  to 
reqnto  defendant  in  error  to  stoto  what  Jonmal  entriea  lie  deiivea 
printed  and  filed.  Motion  aostained,  and  until  July  lft»  allowed 
within  wbleh  to  comply. 


DIQEST  OF  CASES. 


Amte-VapUal  iettleaeBt,  Bnaeh  eL— Ptior  to  tlie  death  of  defendanfa 
inteatato  be  and  the  plalntilf,  an  unmarried  woman,  entered  into  an 
agreement  whereby  they  mutually  promlaed  to  inter-marry  within  a 
zeaaonable  time.  In  oonalderatton  thereof  the  agreement  proyided  that 
**  the  party  of  the  first  part  (the  defendanfto  inteatato)  grante  and  giyea 
to  the  party  of  the  aeoond  part"  oertain  bonda  then  in  his  poaaeaalon, 
««aU  of  which  he  prondaea  to  dehyer  to  her  on  or  before  the  day  of  their 
marriage,  to  be  and  become  her  own  abaolute  property."  Hdd^  that 
auch  an  agreement  waa  an  ante-nuptial  aettlement,  the  conaequeneea  of 
which  could  not  be  aToided  by  the  defendant's  inteatato  reftialng  to  con- 
summate the  marriage.  That  upon  hia  refusal,  after  a  reseonsble  time, 
to  marry,  the  plaintiff;  haying  at  aU  timea  remained  ready  and  willing 
to  consummate  the  contract,  waa  entitled  to  the  bonds.  That  it  waa  not 
for  her  to  haye  aought  him,  but  it  waa  hIa  duty  to  haye  aought  her  In 
marriage.    Obfiiiory.i9KaNl€y,cMPr.   Sup.Ot.Glal.    2  West  Ooast  Bep.,  740. 

Baakrapt«y-^Aia  2;y  Ovdtter  in /Slate  GoMrt—lFAMi  mot  A^^otesd.— The 
Bankrupt  Oourt  will  not  restrain  by  <u^  Injunction  an  action  brought  in 
the  State  court  by  a  creditor  seeking  to  recoyer  his  whole  debt  from  a 
bankrupt  who  has  eflSscted  a  compoaition.  /»  f>8  2>.  C  NegUy^  fiankmpL, 
U;  8.  D.  O.,  W.  D.  Pa. 

Chattels— i\irol  Tramtfer  itf^  to  Arritoe^  Whm  Qcbd  Agtrimst  Atglgmm* 
^A  parol  transfer  of  goods  to  arriye,  aa  aecurity  for  a  pre-ejdsting  in- 
debtedness and  for  adyancsa  subsequently  to  be  made.  Is  valid  aa  against 
the  aaiignee  for  the  benefit  of  the  creditors  of  the  transferor,  althou^ 
actual  posssssion  of  such  goods  is  not  obtained  by  ^b®  pledgee  until 
after  the  assignment  for  the  benefit  of  creditors.  ^  aasignee  for  the 
benefit  of  creditors  scqulres  only  such  righto  in  the  property  assigned  as 
his  assignor  had  at  the  date  of  the  assignment,  gawimcms,  ouignM^  ste^ 
y.  Hcimam,    Sup.  Ct.  Oregon.    2  West  Ooaat  Bep.,  888. 

Ware-HssMBua'i  Beesipt— TVxnK/'er  <{^— In  the  abeence  of  statutory 
enactment  a  ware-houseman's  receipt  is  not  a  negotiable  instrument, 
end  an  assignment  thereof  operates  merely  as  a  transfer  of  the  property 
depos^tedroid  paasea  no  better  title  to  the  purchaser  than  the  yendor. 
SUpmiynY,  BuaknefL    Oregon  Sup.  Ot.    2  Weat  Ooaat  Bep.  819. 


THB 

OHIO   LAW   JOURNAL. 


VoXte  y.  OoziiTMBim,  O.,  JuiiB  21|  1884.  Ko.  19. 


CUBBENT  TOPICS. 

It  is  DOt  yet  definitely  stated  when  the  adjournment  of  the 
sapreme  court  for  the  summer  vacation  will  take  place.  Cer> 
tain  it  is  that  next  Thursday  will  be  the  last  motion  day. 


TKI  SOOTT  UOTOS  LAW  OAiM. 

On  Tuesday  last,  the  supreme  court  announced  its  deeisioa 
in  the  pending  Scott  liquor  law  cases.  There  were  two  of 
them.  In  the  first  one,  iitfi^  y.  the  Auditor  and  Trmuuret  €f 
Hamilton  eoutUy,  an  action  for  an  injunction  against  these 
officers  to  restrain  them  from  assessing  the  tax  under  the 
Scott  liquor  law,  on  error  from  the  District  Court  of  Hamilton 
County,  the  court  affirmed  the  decision  below  against  the 
plaintiff;  the  majority  of  the  court  (Judges  Okey,  Follett 
and  Owen)  holding  that  the  case  is  not  properly  brought 
before  them,  the  petition  being  vague  and  insufficient  in 
substance  and  not  stating  facts  sufficient  to  constitute  a 
cause  of  action.  Judges  Johnson  and  Mcllvaine  concur  in 
the  judgment  of  the  court  refusing  the  writ, — on  the  ground, 
however,  that  the  Scott  law  is  constitutional,  and  decline 
to  express  any  opinion  upon  the  point  on  which  the  ma- 
jority unite  in  the  judgment. 

The  other  case,  Butzman  etoL  v.  Whitbeck^  treasurer^  was  an 
action  by  the  treasurer  of  Cuyahoga  county,  asking  judg- 
ment for  the  unpaid  tax  under  the  Scott  law,  and  an  order 
of  sale  of  the  property  against  the  owner,  J.  Mueller.  The 
case  came  up  on  error  from  the  District  Court  of  Cuyahoga 
County,  Judge  Ranney  and  Judge  Burke  appearing  in  the 


I' 


734  Ohio  Law  JouBirAL. 

cue,  the  former  uguing  finr,  and  the  latter  against  the 
validity  of  the  Soott  law.  The  dedaion  of  the  eapremo 
oonrt  waeannoonoed  by  Judge  Okey  for  the  majority  am- 
earring  in  the  judgment  (Okey,  FoUett  and  Owen),  and  ib 
to  the  effect  that  the  proyieion  of  the  Scott  law  contained 
in  eection  two,  which  was  the  one  directly  in  qneation  in  the 
caae,  and  which  providea  that  persons  carrying  on  the 
traflSc  in  liquor  on  leased  premises  must  first  obtain  the 
written  consent  of  the  owner  of  the  property  thereto,  is 
unconstitutional,  as  amounting  to  a  license  provision  within 
the  inhibition  of  the  constitution.  On  any  further  ques> 
tion  regarding  the  constitutionality  of  the  law  in  any  other 
respects,  or  as  to  how  far  the  doctrine  of  jtarv  deemi  should 
APP^Jy  ^^^  oomi  expressed  no  opinion.  The  court  stopped 
where  the  record  stopped. 

Chief  Justice  Johnson  then  said,  on  behalf  of  Judge  Mcll- 
vaine  and  himself,  he  desired  to  say  that  they  dissented  from 
the  majority  of  the  court.  **  We  concur  in  affirming  the 
judgment  in  the  King  case  on  the  ground  that  the  law  is 
constitutional.  The  point  on  which  the  majority  of  the 
court  affirm  that  decision,  was  not  held  by  the  attorneys  on 
either  side  of  the  case.  Without  criticising  the  reasons 
given  by  the  majority  of  the  court  for  affirming  that  judg- 
ment|  Judge  Mcllvaine  and  myself  affirm  it  on  the  ground 
that  the  law  is  constitutional.  In  the  Cleveland  case  there 
were  two  causes  of  action — one  against  Butsman  on  the 
idebtednees  created  by  his  non-payment  of  the  tax,  and  the 
other  against  Mueller,  his  landlord,  to  enforce  the  lien  on  his 
property.  We  dissent  from  the  reversal  of  the  judgment  of 
the  court  below,  believing  the  law  to  be  constitutional. 
There  is  certainly  a  good  cause  against  Butsman,  although 
there  may  be  no  lien  on  the  land  as  the  majority  hold,  while 
we  hold  that  the  judgment  should  be  affirmed,  holding  the 
law  to  be  constitutional." 

The  effect  of  the  decision  is  that  the  tax  under  the  Scott 
law  will  be  assessed  as  heretofore,  but  will  not  be  a  lien 
on  the  property  where  the  business  is  carried  on,  and  will 
have  to  be  collected  by  civil  process,  the  same  way  and  with 
the  same  penalties  as  general  taxes  are,  as  a  mere  personal 
liability. 
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Thb  trial  of  Col.  T.  C.  Campbell,  charg^ed  with  attempting 
to  bribe  a  juTOTy  took  place  last  week  in  Cincinnati,  Judge 
Foraker  appearing  for  the  defenee.  The  jury  disagreed, 
seven  being  for  conviction  and  five  for  acquittal,  and  were 
dispharged.  The  case  will  have  to  be  retried.  Proceedings 
to  disbar  CoL  Campbell  were  at  the  same  time  commenced 
in  the  district  court  before  Judge  Avery,  by  the  attorneys 
engaged  by  the  committee  of  the  Cincinnati  bar  association. 
This  matter  will  be  heard  Saturday  June  21. 

The  bar  association  of  Hamilton  county,  at  the  regular 
quarterly  meeting  on  Tuesday  night  last,  unanimously  ap- 
proved the  report  of  its  investigating  committee  iu  preferring 
charges  against  T.  C.  Campbell,  and  voted  an  appropriation 
for  the  conduct  of  the  case  in  support  of  the  charges. 


AMTICLEa  ORiaiNAL  AND  SELECTED. 

A  PHAsi  ov  nmssABLi  nouim:^ 
In  the  case  of  7%e  People  v.  Cbufti^y,  decided1)y  the  Court  of 
Appeals  of  New  York  (94  N.  T.  490),  the  prisoner  testified  on 
his  own  behalf,  upon  his  trial  for  forgery.      ^ 

In  cross-examination  he  falsely  testified  that  he  never  went 
by  any  other  name  than  Courtnejs  and  that  he  never  was  an 
inmate  of  the  Eastern  Penitentiary  of  Pennsylvania;  also 
that  he  never  served  a  term  of  imprisonment  in  any  prison. 
The  prisoner  was  tried  for  perjury  and  the  facts  were  proven 
against  him.  The  prisoner's  counsel  moved  for  an  acquittal 
on  the  ground  that  the  matters  on  which  perjury  was  assigned, 
were  immaterial  and  irrelevant.  But  the  court  declined  to 
accede  to  this  request,  and  the  court  of  appeals  sustained  the 
action  of  the  lower  court.  The  proposition  is  reasoned  as 
fdllows :  '*  It  is  true  that  the  false  testimony  did  not  bear 
directly  upon  the  main  issue  on  the  trial  for  forgery,  but  only 
upon  the  credit  of  the  witness  who  gave  material  evidence  on 
the  merits.  Evidence  going  to  the  credit  of  a  witness  who 
has  given  material  evideqae  is  itIewmUj  because  it  helps  the 
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jury  in  detennining  ike  main  iasae.  The  recent  cases  saetain 
the  view  that  perjury  may  be  assigned  apon  fidse  testimony, 
going  to  the  credit  of  the  witness.  C^^-  ▼•  GVover,  9  Cox 
Crim.  Cas.  601 ;  Beg.  ▼.  Lavej^^  8  C.  ft  K.  26;  Atcb.  Crim.  Pr. 
817.)  False  swearing  in  respect  to  such  matter  is  not  distin- 
guishable in  respect  to  moral  turpitude  from  fidse  swearing 
upon  the  merits,  and,  we  think  there  is  no  just  reason  for  re- 
fusing to  treat  fidse  swearing  as  perjury,  whenever  the  testi- 
mony is  relevant  to  the  case,  although  it  may  not  directly 
bear  upon  the  issue  to  be  found." 

This  decision  is  in  the  right  direction,  and  will  include 
many  statements  within  the  line  of  legal  perjury,  which  have 
heretofore  been  deemed  irrelevant  to  the  main  issue.  Any 
statement  as  to  the  status  of  the  witness,  calculated  to  give 
his  testimony  credit  before  the  court,  is  in  the  nature  of  things 
rdemmt  and  may  be  treated  as  perjury,  if  wilfully  false.  There 
is  room  for  a  display  of  hard  common  sense  on  the  part  of  the 
courts,  in  enlarging  the  domain  of  punishable  perjury  and  in 
restricting  a  too  technical  construction.  Since  the  permissfon 
to  testify  is  given  to  all  parties  in  criminal  and  civil  cases,  it 
is  absolutely  necessary  to  treat  many  statements  as  punishable 
perjury,  which  were  formerly  held  irrelevant,  because  by  their 
aid  persons  obtain  credibility  before  courts  and  juries,  and 
control  the  result  of  verdicts.    (Ohio  Leg.  Adv.) 


NOTES  OF  CASES. 


naotio»-voT  pionm  fastt  flaihtot. 
In  Kkng  v.  Beynolda  (Chic.  L.  N.,  June  7),  the  Supreme 
Court  of  Alabama  decided  that  a  person  who  furnishes  a  por- 
tion of  the  money  used  by  a  lessee  in  making  a  cash  payment 
of  rent  in  advance,  under  an  agreement  that  he  is  to  becoifie 
a  partner  with  the  lessee  when  he  obtains  possession,  is  not  a 
proper  party  plaintiff  with  him  in  an  action  to  recover  dama- 
ges for  a  breach  of  contract  by  the  lessor,  in  failing  to  put  the 
lessee  in  possession. 
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KmwUan  ▼.  MOwcgukee  OUy  SaOway  Co.,  Wis.  Sap.  Ct.,  Jan., 
1884, 17  Rep.  543,  was  an  action  to  reoover  damages  for  an 
injury  suffered  by  the  plaintiff.  The  defendant  was  a  cor- 
poration and  a  carrier  of  passengers  for  hire,  in  the  dty  of 
Milwaukee,  in  cars  drawn  by  horses.  In  May,  1882,  the 
plaintiff  was  a  passenger  in  one  of  these  cars,  and  when 
alighting  therefrom  was  injured  by  the  starting  of  the  car. 

The  court  decided,  that  the  right  of  the  plaintiff  to  recover 
was  not  affected  by  the  fact  that  he  was  traveling  for  pleasure 
<on  Sunday.  That  he  did  not  thereby  become  an  outlaw,  but 
was  as  much  within  the  protection  of  the  law,  and  was  enti- 
tled to  the  same  degree  of  care  by  the  defendant,  to  protect 
him  from  injury,  as  though  he  had  postponed  his  ride  on  the 
defendant's  car  until  the  following  day.  See  note,  6  N.  J.  L. 
J.  293,  and  New  York  S.  and  W.  R.  R.  Oo.  y.  AnteA,  7  N.  J. 
L.  J.  85. 


REPORTED    CASES. 


Mom  uavos  law— pioTmoy  BiguiBnie  tmxo  cABBrnre  ov 
ntARio  ov  LiasTO  ntnans  to  vibst  nocmti  wuttai 

OOmVT   OV  OWVBB  OV  FBOFBTT  IS  WITHIV  OOf  ;., 

sxinrnoxAL  DrmBmov  ov  tioBvsB  in 


inioovsxiTirnovAL. 


b 


(Ohio  Supreme  OmrU    June  I7»  1884.) 
BUTZMAH  V.  WhITBBOK. 

1.  Whether  a  stetnte.hi  in  eflRMt  a  lioenae  law,  sntil  therefore  in  oonllici 
with  the  eighteenth  eeotlon  of  the  sohednle  to  the  oonstltation  of 
1861.  mnet  he  determined  "^ftom  the  opention  and  effect  of  the 
■tatnte,  and  not  flnom  the  form  it  may  be  made  to  aasame.  AMe 
▼.  Hipp^  88  Oliio  St.,  190,  foUowed  and  approved. 

S.  The  act  of  1888,  oommonly  oaUed  the  Soott  Law  (80  Ohio  Iawb,  164), 
■o  ikr  aa  it  proTidea  for  a  lien  on  real  estate  ooonpied  by  a  tenant 
who  la  a  dealer  in  liqaora,  la  in  eflfeot  anoh  lioenae  law,  and  there- 
fore nnoonatitntional,  whether  the  leaae  he  exeonted  before  or  alter 
the  iMwaage  of  the  act,  and  it  wiU  make  no  difference  that  the 
owner,  in  any  oaae,  haa  oonaented  in  writing  to  anoh  traffle. 

a.  Whether  the  act  known  aa  the  Soott  Law  ia  in  any  other  reapeot  a&> 
oonatitntional,  ia  a  qneation  not  proaented  by  the  reoord  in  thia  i 
and  it  ia  therefore  not  decided. 

Ebbob  to  the  Bistrict  Conrt  of  Cuyahoga  County. 
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Floran^  DawUy  and  8.  Burke  for  plaintifi  in  error. 

JR.  P.  Banney^  Carlos  M.  Stone  and  Alex.  JSddden  for 
defendant  in  error. 

OwiEN,  J.  On  December  29,  1888,  H.  TS.  Whitbeck,. 
treasurer  of  Cayahoga  county,  commenced  an  action 
agunst  William  Batzman  and  Jacob  Mueller  to  obtain 
an  ord^r  for  tbe  sale  of  premises  in  Cleveland,  owned 
by  Mueller,  to  satisfyan  assessment  of  |200,  with  twenty 
per  cent,  penalty,  for  non-payment,  levied  pursuant  to  the 
act  of  April  17,*1888,  better  known  as  the  Scott  Law  (8  0. 
L.,  164),  which  assessment  was  upon  the  business  of  Butz^ 
man  as  a  dealer  in  intoxicating  liquors  on  the  premises,  for 
one  year  ending  on  the  second  Monday  of  April,  1884. 
Butzman  has  occupied  the  premises  since  April  20, 1888,. 
as  the  tenant  of  Mueller,  and  with  his  consent  that  the 
business  should  be  carried  on  upon  the  premises.  Tbe 
petition  also  contains  two  supposed  causes  of  action  and 
a*  prayer  for  personal  judfinnent  against  Butzman.  The 
demurrers  of  Butzman  and  Mueller  were  overruled,  and 
judgment  was  rendered  against  Butzman  as  prayed,  and 
an 'order  was  made  that  in  default  of  payment  of  the 
judgment  vrithin  ten  davs  the  premises  should  be  sold  to* 
satisfy  the  same.  The  district  court  dismissed  a  petition 
in  error  to  reverse  the  judgment,  and  Butzman  and 
Mueller  prosecute  this  peltition  in  error  to  reverse  tbe 
order  of  dismissal  and  also  the  judgment  and  order  of 
the  court  of  common  pleas. 

The  act  in  question  provides : 

SBOnON  1.  That  upon  the  bnsineBB  of  traffioking  in  intozioating^ 
fiquors  1lk€re  shall  be  assessed,  yearly,  and  shall  he  paid  into  the 
eounty  Wiimrj,  by  every  person  engaged  therein  the  som  of  two 
hundred  dollars. 

If  the  traffic  is  exclusively  in  malt  and  vinous  liquora 
the  assessment  is  but  one  hundred  dollars. 
Section  2  provides : 

That  said  asoessments,  together  with  any  increase  thereof,  aa 
penaltJ»if)|jhereon,  shall  attach  and  operate  hs  a  lien  upon  the  real 
properQ^'on  and  in  whioh  snoh  business  is  eondacted,  *  *  and 
that  whoever  shall  engage  or  oontinne  in  the  business  aforesaid  of 
selling  intoxicating  liquors  in  or  upon  land  or  premises  not  owned 
by  him,  and  without  the  written  consent  of  the  owner  thereof^  shall 
be  held  guilty  of  a  misdemeanor  and  liable  to  be  fined  or  impris- 
oned, or  both;  and  each  day's  continuance  upon  such  premises  shall 
be  an  additional  offense. 


Ohio  Law  Journal.  729 

Section  5  providds: 

That  tbe  county  treasurer  shall  ooUeot  and  receipt  for  all  assess- 
ments so  returned  to  him.  And  if  any  assessment  shall  not  be  paid 
when  due,  he  sJutU  forthwith  pro€ee4,  as  provided  by  section  one 
ithousand  one  hundred  and  four  (1104)  of  the  Revised  Statutes,  to 
-enforce  the  lien  far  the  $ame  and  penally;  and  the  provisions  of 
said  section  and  any  other  provisions  of  the  law  of  this  state 
relative  to  the  collection  of  taxes  or  assessments  are  hereby  made 
applicable  to  the  enforcement  of  such  liens  and  the  collection  of 
auoh  assessments  and  penalties.  :fe  :fc  4:  ♦ 

Sectiou  1104  of  the  Revised  Statutes  above  referred  to, 
provides  that,  the  treasurer,  in  addition  to  all  other  renis- 
dies  provided  by  law,  may  enforce  the  lien  for  such  taxes 
and  assessments  bj^^a  civil  action  in  his  own  name  as  treas- 
urer, for  the  sale  of  the  premises,  in  the  court  of  common 
pleas  in  the  same  way  as  mortgage  liens  are  enforced.  This 
Section  provides  that  judgment  shall  be  rendered  for 
the  taxes  or  assessment,  penalty  and  costs,  and  that  the 
jpremises  shall  be  sold  to  pay  for  the  same^  ^c.  The  proceeding 
below  was  clearly  under  this  section  and  for  the  sale  of 
Mueller's  property  to  pay  an  alleged  debt  of  Butzman. 

If  Butzman  was  a  proper  party  it  was  merely  with  refer* 
'ence  to  the  amount  due,  and  possibly  his  interest  as  lessee 
in  the  premises,  and  a  careful  examination  of  the  provis- 
ions of  Section  1104  makes  it  clear  tjsat  no  personal  judg- 
ment against  Butzman  was  authorized  in  such  action, 
whatever  remedies  the  treasurer  may  have  under  other 
provisions  of  the  statutes.  If  therefore  no  lien  attached  to 
i;be  property  of  Mueller,  the  proceeding  must  fall. 

The  act  in  question  assumes  to  attach  a  lien  for  the  as- 
sessments and  penalties  upon  the  premises  whereon  the 
traffic  in  liquors  is  prosecuted,  without  regard  to  the  ques- 
tion whether  the  person  so  engaged  is  owner  or  tenant ; 
and  then  the  act  further  provides  (Sec.  2).  that  "whoever 
shall  engage  or  continue  in  the  business  aforesaid  of  sell- 
ing intoxicating  liquors  in  or  upon  land  or  premises  not 
owned  by  him,  and  without  the  written  consent  ot  the 
owner  thereof  shall  be  held  guilty  ot  a  misdemeanor"  and 
each  day's  continuance  is  made  an  additional  ofiense. 

Does  this  provision  authorize  a  license  and  therefore  con- 
travene the  first  clause  of  the  18th  section  of  the  schedule 
to  the  constitution  which  ordains  that:  "No  license  to 
traffic  in  intoxicating  livuors  shall  hereafter  be  granted  in 
this  state  ;  but  the  general  assembly  may  by  law,  provide^ 
against  evils  resulting  therefrom  T" 
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It  has  been  aasumed  by  counsel  that  this  qaestion  was 
acyudicated  by  this  court  in  the  cases  of  State  v. 
Ihrame,  and  Benner  v.  Bander^  39  Ohio  St.  898,  known  as 
the  Scott  law  cases,  and  that  we  are  called  aipon  either  to 
appear  or  overrule  these  cases.  It  will  be  seen  that  the 
Question  involved  in  these  cases  was  simply  whether  the 
Scott  law,  so  far  as  it  authorized  assessments  upon  the  bus- 
iness of  trafficking  in  intoxicating  liquors  was  a  valid  and 
constitutional  enactment,  with  perhaps  the  other  incidental 
question  whether  the  second  clause  of  section  two 
could  be  stricken  from  the  act  and  leave  it  capa- 
ble of  enforcement  according  to  the  legislative  intent. 
The  question  of  lien  or  license  was  not  necessarily  in- 
volved in  either  case.  After  holding  the  assessment  fea- 
tures valid,  and  that  the  act  could  be  enforced  without 
the  penalty  clause  of  the  second  section,  the  opin- 
ion proceeds: 

'^ upon  this  view, further  consideration  of  this  question 
might  be,  with  propriety,  omitted  from  this  opinion,  as 
the  cases  before  us  do  not  depend  upon  the  validity  or  in- 
validity of  the  second  section  of  the  statute. 

^^  But  inasmuch  as  the  validity  of  this  clause  of  the  statute 
has  been  fully  and  ably  discussed  by  counsel,  and  a  large 
number  of  the  citizens  of  the  state  are  personally  interested 
in  the  question,  I  have  concluded  to  state  the  views  enter- 
tained by  a  majority  of  the  court,  after  full  considera- 
tion." 

There  is  nothing  in  the  present  case  which  calls  upon  us 
to  reconsider  either  ot  the  questions  actually  before  the 
court  and  adjudicated  in  these  cases. 

So  much  of  the  opinion  as  follows  the  above  quotation, 
beine  that  of  a  majority  of  the  eminent  judges  who  com- 
posed this  court  at  that  time,  comes  to  us  with  much  force 
and  weight,  and  is  entitled  to  that  high  consideration  and 
respect  which  is  freely  accorded  it  by  the  writer  of  the 
present  opinion.  But  being  an  opinion  upon  questions 
not  necessary  to  a  determination  of  the  cases  then  under 
consideration,  its  examination  by  this  court  is  compara- 
tively free  from  the  embarassment  and  delicacy  which  must 
attend  a  reconsideration  of  a  question  necessarily  adjudi- 
cated by  the  court. 

Not  unmindful  of  the  grave  responsibility  assumed  in 
considering  the  validity  of  a  legislative  enactment,  and 
fully  aware  that  only  a  fixed  conviction,  after  the  fullest 
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conBideratian,  and  that  beyond  every  substantial  doubt, 
will  justify  this  court  in  declaring  such  an  act  unconstitu-* 
tutional,  we  proceed  to  enquire : 

1.  Does  the  penal  clause  of  section  2,  which  declares  it 
a  misdemeanor  to  engage  in  the  li(]^uor  traffic  upon  the 
premises  of  another  without  the  written  consent  of  the 
owner,  authorize  a  license  to  traffic  in  intoxicating  liquors? 
Fortunately  the  field  of  inquiry  is  narrowed  by  the  previous 
discussion  of  the  license  question  by  the  members  of  this 
court  and  by  the  constitution  itselfr  In  the  State  v.  Hvpp^ 
88  Ohio  St.  1999  (the  Pond  law  case)  license  in  a  genentf 
sense,  was  said  to  be  ^'permission  granted  by  comi>etent 
authority  to  do  an  act,  which  wiuiout  such  permission 
would  be  illegal."  In  the  Frame  case^  Mcllvaine,  J.,  says: 
*^A  license  is  essentially  the  granting  of  a  special  privilege 
to  one  or  more  persons,  not  enjoyed  b^  citizens  generally, 
or  at  least,  not  enjoyed  by  a  class  of  citizens  to  which  the 
license  belongs."  Cooley,  J.,  in  YoungUood  v.  Sexton^  82 
Mich.  419,  says :  ^'The  popular  understanding  of  the  word 
license  undoubtedly  is  a  permission  to  do  something  which 
without  the  license  would  not  be  allowable.  This  we  are 
to  suppose,  was  the  sense  in  which  it  was  made  use  of  in 
the  constitution.    But  this  is  also  the  legal  meaning." 

Applying  the  definition  of  a  license  to  the  Scott  law,  the! 
opinion  in  the  Frame  case  proceeds :  '^  No  citizen  or  class 
of  citizens  is  required  by  this  statute  to  perform  any  con- 
dition before  the  right  to  traffic  shall  vest  in  him." 

Let  us  see.  This  act  found  three  classes  of  traffickers  in 
intoxicating  liquors.  (1)  Those  who  prosecuted  the  traffic 
upon  their  own  premises:  (2)  the  class  of  dealers  who 
carry  on  the  traffic  upon  the  numerous  watercrafts  floating 
upon  the  waters  within  the  jurisdiction  of  the  courts  of  the 
state ;  and  fS)  those  who  carry  on  the  traffic  upon  lands 
owned  by  others. 

Jnst  how  numerous  the  latter  class  may  be  we  may  not 
know.  We  see,  however,  that  they  were  sufficiently  num- 
erous to  justify  the  general  assembly,  in  its  wisdom,  in 
making  them  the  subject  of  special  legislation. 

We  can  suppose  that  when  this  law  took  efiect,  very  few 
of  them  were  equipped  with  what  legalized  their  business 
— ^the  written  consent  of  the  owner  of  the  premises  occu- 
pied. As  to  all  of  this  class  who  were  not  thus  supplied, 
the  act  was  a  prohibitory  law.  Their  business  was  ulegal- 
ized  and  severe  penalties  were  denounced  ag^i^st  it ;  and 
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each  day's  conthioamce  of  the  traffic  scored  against  them 
a  distinct  oftense.     The  law  prescribed  jast  one  condition 
upon  which  their  traffic  could  be  rendered  as  lawful  as  that 
of  those  against  whom  no  penalties  were  denounced,  and 
upon  whom  no  conditions  were  imposed.    It  said  to  the 
dealer  upon  another's  premises :   procui  e  the  written  con- 
sent of  the  owner  of  the  lands  you  occapy  or  bow  to  the 
penalties  denounced  against  you.     Without  such  writing 
the  dealer  is  a  criminal.      Armed  with  it,  and  his  business 
(if  he  avoid  the  special  ofienses  defined  in  the  act)  is  as  law- 
ful as  the  traffic  in  dry  goods.     But  eminent  counsel  con- 
tend that  the  offense  here  created  is  that  of  occupying  the 
premises  of  another  without  his  written  consent.     This  ar- 
gument is  conclusively  answered  by  the  language  of  the 
act  itself:  ^^ Whoever  shall  engage  or  continue  in  the  busi- 
fiess  aforesaid,  of  selling  intoxicating  lijuors  in  or  upon  land  or 
premises  not  owned  by  him,  and  without  the  written  con- 
sent of  the  owner  thereof,  shall  be  held  guilty  of  a  misde- 
meanor *  *  " 

Counsel  illustrate  this  argument  by  asking  us  to  suppose 
that  our  statutes  had  provided  that  whoever  shall  carry  on 
the  business  of  bread-making  or  brick-making  upon  the 
lands  of  another,  without  his  written  consent,  shall  be  held 
guilty  of  a  misdemeanor,  and  an  imposing  array  of  eminent 
counsel  submit  this  test  as  decisive  of  this  question.  But 
to  keep  the  analogy  good  we  are  to  supplement  the  illus- 
tration with  the  further  supposition  that  the  constitutional 
convention  had  been  foolish  enough  to  submit,  and  the  peo- 
ple thoughtless  enough  to  adopt  a  provision  ordaining  that: 
^'fTo  license  to  carry  on  the  business  of  brick-making  (»r 
bread-making  shall  be  granted  in  this  state ;  but  the  gen- 
eral assembly  may,  by  law,  provide  against  evils  resulting 
therefrom." 

With  the  analogy  complete  the  argument  fails.  In  the 
opinion  of  the  majority  in  IheStatev.  Frame  this  argument 
is  urged : 

"We  think  this  statute  is  no  more  a  license  law  than 
was  section  two  of  the  Liquor  Law  of  1854,  which  provided 
^That  it  shall  be  unlawful  for  any  person  or  persons,  by 
agent  or  otherwise,  to  sell  intoxicating  liquors  to  minors, 
unless  upon  the  written  order  of  their  parents,  guardians, 
or  family  physician.'  Surely,  it  cannot  be  contended  that 
this  section  granted  a  license  to  traffic  in  intoxicating 
liquors  to  minors." 
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With  great  respect  it  is  submitted  that  this  argument  is 
conclusively  answered  in  the  dissenting  opinion  in  that 
case,  as  follows: 

*^Tbe  difference  is  very  marked.  The  requirement  that  a 
sale  could  only  be  made  to  a  minor  on  such  order  was  a 
mere  regulation,  which  left  in  the  dealer  the  right  to  traffic  in 
Ufuors;  but  ope  who  is  not  the  owner  of  real  estate  is  abso- 
lutely prohibited  from  dealing  in  liquors  in  any  way  with- 
out a  written  consent  of  the  owner  of  the  property  in  which 
he  proposes  to  carry  on.  the  business.  There  is  no  anagoly 
between  the  cases.*' 

It  maybe  added  that  upon  the  slightest  reflection  it  will 
be  seen  that  to  keep  the  analogy  good,  the  argument  must 
assume  that  a  doctor's  or  parent's  writteiT  order  for 
liquor  for  a  minor,  addressed  to  a  liquor  dealer,  is  a  written 
consent  to  carry  on  the  business  of  trafficking  in  intoxicat- 
ing liquors;  for  this  is  what  the  written  consent  of  the  owner 
contemplates. 

But  it  is  maintained  that  the  definition  of  license  con- 
templates that  it  shall  be  issued  by  authority,  whereas 
the  written  consent  provided  for  in  this  act  is  a  mere 
private  permit  Such  a  construction  requires  that  we 
utterly  ignore  the  operation  and  efiect  of  the  act  and 
regara  only  its  form  and  letter.  It  is  settled  in  State  v. 
JBRpp  that  the  constitutionality  of  a  statute  depends  upon 
its  operation  and  effect  and  not  upon  the  form  it  may  be 
made  to  assume.  Upon  this  subject  it  was  said  by 
White,  J.,  in  the  JDistrid  Court  Case,  84  Ohio  St.,  481: 
^^An  act  violating  the  true  intent  and  meaning  of  the 
constitution,  although  it  may  not  be  within  the  Tetter,  is 
as  much  within  the  purview  and  effect  of  a  prohibition 
as  if  within  the  strict  letter ;  and  an  act  in  evasion  of  the 
terms  of  the  constitution,  as  properly  interpreted  and  un- 
derstood, and  frustrating  its  general  and  clearly  expressed 
or  necessarily  implied  purpose,  is  as  clearly  void  as  if  in 
terms  forbidden."  The  act  provides  that  whoever  engages 
in  the  liquor  traffic  upon  premises  not  owned  by  him,  and 
without  the  written  consent  of  the  owner  thereof,  shall  be 
guilty  of  a  misdemeanor,  &c. 

Stripped  of  the  weak  disguise  with  which  a  cunning 
phrase  has  invested  it,  this  provision  plainly  confides  to 
the  owner  the  authority  to  say  whether  the  dealer  occu- 

{)ying  his  premises  shall  stand  as  a  criminal  before  the 
aw,  or  whether   his    business   shall    be  entirely  lawful. 


784  Ohio  Law  Jourhal. 


Suppose  the  act  had  provided  that  '^  Whoever  shall  enfwe 
in  the  liquor  traffic  upon  premises  not  owned  by  him  with- 
out the  written  permission  of  the  probate  judge  of  his 
county,  who  is  hereby   authorized,  in  his  discretion,  to 

frant  such  permission,  shall  be  guilty  of  a  misdemeanor," 
c.  Would  the  judge  be  in  a  more  emphatic  sense 
clothed  with  authority  to  issue  such  permission  than  the 
Cwner  now  is  ? 

Is  the  owner  any  the  less  authorized  to  legalize  the  busi- 
ness of  his  tenant  than  if  he  were  a  public  omcer  ?  And  is 
not  this  authority  delivered  Jrom  the  Mate  through  this  act  ? 
If  the  tenant  be  put  upon  his  trial  for  a  violation  of  this 
provision,  is  not  his  acquittal  as  abundantly  assured  by  ex- 
hibiting the  written  consent  of  the  owner  as  if-  it  bore  the 
seal  of  a  commissioned,  sworn,  and  salaried  officer? 

The  Pond  law  said  to  the  dealer  :  procure  a  bond  signed 
by  two  sureties  or  stand  condemned  before  the  law.  The 
Scott  law  sa^s  to  the  dealer  upon  another's  premises :  pro- 
cure the  wntten  consent  of  the  owner  of  your  place  of 
business  or  sufier  the  penalties  denounced  against  you. 
Nor  does  the  analogy  fail  because  the  tax  is  not  the  price 
of  the*  license.  ^'There  is  no  necessary  connection  between 
them.  A  business  may  be  licensed  and  yet  not  taxed,  or 
it  may  be  taxed  and*  yet  not  licensed,"  per  Cooley,  J.,  in 
Youngblood  v.  Sexton,  82  Mich.  425. 

The  state  has  plainly  invested  the  owner  with  the  vast 
discretion  of  determining  whether  the  dealer  upon  his 
premises  shall  prosecute  his  business  as  a  lawful  traffic,  or 
whether  he  shall  remain  under  the  condemnation  of  the 
law;  and  to  say  that  this  is  a  mere  private  permit — ^that 
there  is  no  element  of  public  authority  in  it,  is  to  allow  a 
principle  of  government  which  the  people  have  ordained 
as  a  feature  of  their  organic  law,  to  be  subverted  by  mere 
subterfuge.  If  the  dealer  fails  to  procure  the  written  li- 
cense of  the  only  person  authorized  to  issue  it — the  owner 
— he  continues  a  daily  transgressor  against  the  law.  If 
he  procure  it,  his  business  is  as  lawful  as  that  of  the  dealer 
who  owns  his  business  place,  or  the  dealer  upon  a  water- 
craft  against  whom  neither  penalties  nor  lien  are  provided; 
for,  *'  Said  assessment  shall  attach  and  operate  as  a  lien 
upon  the  reai  property  on,  and  in  which  such  business  is 
conducted."  Here  is  discrimination  between  classes. 
Here,  under  the  definition  of  license  in  J^ate  v.  JERpp^  is 
nernaiBsion  granted  by  authority  to  do  an  act  which  without 
such  permission  would  be  illegal.     Here,  by  the  definition 
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of  license  in  State  v.  Frame^  is  ^'the  granting  of  a  special 
privilege  to  one  or  more  persons  *  *  not  enjojdd  by  a 
class  of  citizens  to  which  the  licensee  belongs." 

Does  not  this  act  clearly  and  negatively  answer  the  prop- 
osition that  "no  citizen  or  class  of  citizens  is  required  by 
this  statute  to  perform  any  condition  before  the  nght  to  so 
traffic  shall  vest  in  him  ?" 

The  "condition"  required  in  the  Pond  law  was  to  pro- 
<;ure  a  bond.  The  "condition"  required  in  the  Scott  law 
is  to  pro<;ure  the  written  consent  from  the  owner.  The 
failure  to  comply  with  either  condition,  alike  invoked  the 
penalties  of  fine'^or  imprisonment,  or  both.  The  second 
clause  of  section  two  clearly  authorizes  the  granting  of  "a 
license  to  traffic  in  intoxicating  liquors,"  and  is  unconsti- 
tutional and  void. 

Whether  this  provision  was  intended  to  cause  the  lien  to 
attach,  or  to  protect  the  owner  by  enabling  him  to  invoke 
its  penalties  against  the  tenant,  we  need  not  say.  This 
provision  and  that  concerning  the  lien  upon  the  owner's 
premises  of  the  assessment  against  the  business  of  the  ten- 
ant, so  depend  upon  each  other  in  the  general  scheme  and 
purpose  of  section  two,  that  both  are  involved  in  a  common 
infirmity  and  must  fall  together. 

These  provisions,  in  our  opinion,  upon  the  authority  of 
State  V.  fltpp,  constituted  the  act  a  license  law  so  far  as  the 
act  attempts  to  secure  a  lien  upon  real  estate  occupied  by 
tenants,  whether  the  lease  be  executed  before  or  after  the 
passage  of  the  act,  and  the  provisions  being  unconstitu- 
tional, it  is  obviously  immaterial  whether  the  other  has  or 
has  not  consented,  either  verbally  or  in  writing,  to  the 
prosecution  of  the  traffic. 

We  are  prompted  by  considerations  which  seem  urgent 
to  confine  our  discussion  and  determination  to  the  question 
necessary  to  a  disposition  of  the  case  before  us.  Stability 
of  judicial  decisions  of  a  court  of  last  resort  upon  all  ques- 
tions, especially  upon  questions  of  great  public  concern, 
is  one  of  the  safeguards  of  popular  government.  It  is  es- 
sential to  such  stability  that  the  questions  determined  here 
are  those  actually  before  us  and  necessary  to  the  determi- 
nation of  the  case  under  consideration. 

Whether  the  Scott  law  is  in  any  other  respect  unconsti- 
tutional, and  how  far  the  rule  of  stare  decisis  should  control 
us,  are  questions  not  presented  by  the  record  in  this  case  and 
therefore  they  are  not  decided.  Judgment  reversed  and 
action  dismissed. 
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nAonos-nAnrtivF  btdig  arib  nrBMnnov  or  o ais  to  gouvt 

BUT  BXiOBX  BBCmOV—COirBr  BBTAIBB  JITBIIDICTIOV. 

{Ohio  a^^treme  Oourt.    Jane  10, 1884.) 

In  matter  of  Estate  of  Isaac  Jabbbtt. 

Wb«re  m  party  to  an  mction  dies  after  trial  and  snbmiflBioii  to  the  ooiut^ 
bnt  bef(<re  a  decisioii  is  aDnoanoed,the  ooort  has  Jorisdiotion.  and,  in 
fuitherance  of  Jostioe,  may  enter  Jadgment  nrnte  pro  tune  as  of  the 
day  of  sabmiasion. 

£bbor  to  the  Distriet  Court  of  Belmont  County. 

John  McKisaon  was  the  executor  of  the  estate  of  Isaac 
Tarrett.  His  first  settlement  of  account  was  passed  upon  by 
the  probate  judge  July  26,  1867 ;  and  his  second  settlement 
account  was  passed  upon  February  1,  1878. 

On  the  twenty*ninth  of  July,  1879,  the  heirs  at  law  of 
Isaac  Jarret  filed  a  motion  in  the  probate  court  to  open  up 
and  examine  and  correct  both  of  the  settlement  accounts,  for 
the  reason  that  in  both  the  executor  had  fraudulently  omitted 
to  charge  himself  with  the  proceds  of  six  thousand  seven 
hundred  and  twenty-one  pounds  of  tobacco  purchased  from 
the  testator  in  his  life-time  by  one  Charles  R.  Wilson,  at  the 
price  of  $11.25  per  hundred  pounds,  and  paid  for  by  Wilson 
to  the  executor,  about  April  1^  1866. 

Testimony  showed  that  Wilson  had  paid  about  1200  on  the 
claim  to  the  testator  in  his  life-time. 

On  the  eleventh  day  of  September,  1879,  the  executor  made 
a  motion  to  quash  the  pioceedings,  which  motion  the  probate 
court  overruled ;  and  on  the  tenth  day  of  November,  1879» 
the  court,  after  hearing  testimony  and  arguments  of  counsel, 
corrected  the  errors  in  the  accounts  and  held  the  executor  to 
account  for  $539.10,  the  price  of  the  tobacco  not  accounted  for 
by  him  in  the  former  accounts,  and  the  court  rendered  judg- 
ment against  the  executor  individually  for  the  costs  of  the 
proceeding.  Appeal  was  taken  to  the  court  of  common 
pleas. 

After  full  hearing  in  the  court  of  common  pleas,  the  matter 
was  submitted  to  the  court  April  13,  1881,  and  while  said 
executor,  John  McKisson  was  in  full  life.  The  court  reserved 
the  matter  for  determination,  and  before  final  decision  and 
while  the  court  so  held  the  same  under  advisement,  the 
executor,  McKisson,  died  :  and  or  April  20,  1881,  during  iht^ 
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same  term  of  court,  when  the  court  came  to  decide  the  cas^C 
it  was  announced  in  open  court  that  John  McKisson  was  dead, 
and  upon  that  suggestion*  the  court  deferred  entering  judg- 
ment. At  the  next  term  of  court,  the  court  upon  its  finding 
rendered  judgment  as  of  the  day  of  submission,  nunc  pro  tune^ 
against  the  executor,  correcting  the  error  in  the  accounts  and 
charging  the  executor  personally  with  the  costs  of  proceeding. 

The  proceedings  were  taken  on  error  to  the  District  Court 
of  Belmont  County  wh^re  the  judgment  was  affirmed.  Now 
the  administrator  of  John  McKisson  asks  leave  to  file  a  peti- 
tion in  error,  in  this  court  to  reverse  the  judgments  below. 

L.  Danford  and  C.  W.  Connell  for  McKisson. 

J.  TF. /Shannon  for  Jarre tt's  estate. 

FoLLBTT,  J.  The  only  question  presented  is,  whether  or 
not  the  court  of  common  pleas  erred  in  entering  judgment 
after  the  death  of  John  McKisson,  nunc  pro  tuncj  as  of  the  day 
when  the  cause  was  submitted  and  he  was  alive. 

It  is  well  established,  that  to  prevent  injustice  and  to  pro- 
mote justice,  judgments  may  be  entered  nv/ncpro  tunc.  This 
power  has  been  exercised  by  courts  from  the  earliest  times. 
Mayor  of  Norwich  v.  Bwry,  4  Burr.  2277;  Tooher  v.  Duke  of 
Beaufort,  1  Burr.  146;  Freeman  on  Judgments,  §  56,  and  cases 
cited.  In  Dial  v.  Hotter,  6  Ohio  St.  228,  this  court  said, "  Where 
a  defendant  in  an  action  for  libel  and  slander,  after  the  finding 
of  a  verdict  against  him  in  the  court  of  common  pleas,  files, 
during  the  same  term  and  in  compliance  with  the  rules  of 
the  court,  motiods  for  a  new  trial  and  in  arrest  of  judgment, 
and  afterward  dies,  and  the  motions  are  continued  to  another 
term  for  hearing,  the  court  may,  if  such  motions  be  overruled, 
ent^r  a  judgment  nunc  pro  tunc  upon  the  verdict,  as  of  the 
term  in  which  it  was  found." 

In  this  case  the  parties  had  done  all  they  could,  the  case 
was  fully  heard  and  submitted  to  the  court  and  should  abide 
the  decision  of  the  court. 

In  Perry  v  Wilscm,  7  Mass.  392-395,  the  court  say,  "  Where 
an  action  is  delayed  for  the  convenience  of  the  court,  they 
will  take  care  that  no  party  suffers  by  such  delay."  There- 
fore, where,  after  a  continuance  by  order  of  the  court  for  ad- 
visement, the  defendant  in  the  action  died  judgment  was 
entered  as  of  a  former  term. 


738  Ohio  Law  Joubval. 

This  decision  is  supported  by  numerous  decisions.  Bcmk 
M.  E.  V.  Weisesiar,  2  Pet.  481 ;  Cfay  v.  SmUh,  3  Pet.  411 ;  Gria- 
wold  V.  Hill,  1  Paine's  C.  C.  Rep.  484;  Gray  v.  Brignarddlo,  1 
1  Wall.  686  ;  Campbell  v.  Metier,  4  Johns.  Ch.  342 ;  Freeman 
on  Judg.,  §  57,  etc. 

In  Turner  v.  Landon  and  SouthweUem  Ry.  Cb.,  17  The  Law 
Reports,  Equity  Cases,  561,  565,  Sir  Charles  Hall,  V.C.,  exam- 
ines CoUins  V.  Lister,  20  Beav.  365,  and  Troup  v.  Tiroup,  16  W.  R. 
573,  and  states  the  law  to  be,  that,  '*  Where  a  plaintiff  dies 
after  hearing  but  before  judgment,  the  court  has  jurisdiction 
to  date  the  judgment  as  of  the  date  of  the  hearing."  And 
Chitty's  Archbold's  Practice,  Qaeen's  Bench  (12  Ed.  p.  1572), 
the  rule  at  law  is  stated  thus:  "The  court  will  in  general  per- 
mit a  judgment  to  be  entered  nunc  pro  tunc,  where  the  signing 
of  it  has  been  delayed  by  the  act  of  the  court.  Therefore,  if  a 
party  die  after  a  special  verdict,  or  after  a  special  case  has 
been  stated  fot  the  opinion  of  the  court,  or  after  a  motion  in 
arrest  of  judgment,  or  for  a  new  trial,  or  after  a  demurrer  set 
down  for  argument,  and  pending  jthe  time  taken  for  judg- 
ment, or  whilst  the  court  are  considering  their  judgment,  the 
court  will  allow  judgment  to  be  entered  up  after  the  death 
nunc  pro  tunc,  in  order  that  a  party  may  not  be  prejudiced  by 
a  delay  arising  from  the  act  of  the  court.'' 

We  think  the  action  of  the  courts  below  is  sustained  by 
reason  and  the  great  weight  of  authority,  and  the  motion  is 
overruled  and  the  judgment  is  affirmed. 

[To  appear  in  42  Ohio  St.] 


STIBBHCX-WIDOW-WEEH  COMPRBVT  WimSS  TO  PBOTS  BXBCV- 
TIOH  OF  DSSD  BT  DECSA8SD  HVnAVS. 

{Ohio  Svpreme  Churt,  June  10,  1884.) 
Keys  r.  Gore. 
In  an  action  to.recover  real  property,  in  which  the  plain tiflk  relied  apon 
a  deed  claimed  to  have  been  made  to  their  father,  since  deceased, 
where  the  question  was  whether  the  deed  had  in  ibct  been  executed 
and  delivered,  the  widow  of  the  decedent,  not  being  a  party,  is  a 
competent  witness  to  prove  such  execution  and  delivery,  notwith- 
standing the  last  clause  of  Rev.  Stats.  {  5242 ;  and  the  fact  that  her 
right  to  dower  in  the  premises  may  depend  on  the  validity  of  the 
deed,  will  make  no  difference. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Lawrence  County. 
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William  Gore,  sen.,  owner  of  a  tract  of  land  in  Lawrence 
county,  conveyed  it  in  1858  to  his  son,  Madison  Gore,  who 
died  in  1864,  seized  thereof,  leaving  to  survive  him  his  widow 
Elizabeth  and  three  children,  Delilah  Keys,  Tobitba  Mitchell 
and  James  M.  Gore.  This  is  the  claim  made  by  Delilah,  To- 
bitba and  James  M.  in  the  action  which  they  prosecuted  in 
the  Court  of  Common  Pleas  of  Lawrence  County,  against  Jo- 
seph Gore  and  others,  to  recover  possession  of  the  lands.  The 
defendants  claimed  under  William  Gore,  sen.,  common  source 
of  title,  who-died  in  1881,  and  the  rights  of  the  parties  in  the 
action  depended  on  the  question  whether  such  deed  had  in 
fact  been  executed  and  delivered  to  Madison  Gore.  To  prove 
such  execution  and  delivery,  the  plaintiffs  called  their  mother, 
Elizabeth,  but  the  defendants  objected  to  her  testimony  on 
that  subject,  on  the  ground  that  as  the  widow  of  Madison 
Gore,  she  would  be  entitled  to  dower  in  the  premises,  if  such 
deed  was  executed  and  delivered,  and  consequently  she  was 
not  a  competent  witness  for  such  purpose.  The  court  sus- 
tained the  objection  and  the  plaintiffs  excepted,  and  a  verdict 
having  been  rendered  for  the  defendants,  judgment  was  ren- 
dered thereon,  which  judgment  was  affirmed  in  the  district 
court,  and  now  the  plaintiffs  ask  leave  to  file  in  this  court  a 
petition  in  error  to  reverse  both  judgments. 

0.  F.  Moore  and  W.  H.  Enochs^  for  the  motion. 

R.  LeeU^  contra. 

Okey,  J.  There  was  error  in  rejecting  the  testimony.  As 
Elizabeth,  the  widow,  was  not  a  party,  there  was  no  statutory 
provision  which  in  terms  excluded  the  testimony,  however 
largely  the  witness  may  have  been  interested  in  the  result  of 
the  suit.  Nor  was  the  evidence  excluded  by  the  concluding 
clause  of  Rev.  Stats.  §  5242,  providing  thdt  '^  when  a  case  is 
plainly  within  the  reason  and  spirit  of  the  last  three  sections, 
though  not  within  the  strict  letter,  their  principles  shall  be 
applied."  Not  only  was  she  not  a  party,  but  a  judgment  in 
favor  of  the  plaintiffs  would  not  have  determined  her  right  to 
dower  in  any  action  she  might  prosecute  therefor.  We  need 
not  determine  what  the  effect  would  be  as  to  the  admissibility 
of  her  testimony,  if  a  judgment  in  favor  of  the  plaintiffs 
would  be  conclusive  in  her  favor  on  the  question  of  dower. 
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The  proper  interpretation  of  the  provision  in  question  wis 
considered  to  some  extent  in  Cbeftnm  y.  AbnaA^  39  Ohio  St. 
314  I  was  unable  to<x>ncur  in  that  decision  for  reasons  then 
stated ;  but  the  question  in  this  case  is  different ;  and  without 
entering  further  into  the  question  of  the  proper  constructioD 
of  that  provision,  we  all  unite  in  holding  that  the  testimony 
of  the  witness  was  competent,  notwithstanding  such  pro- 
vision, and  hence  that  the  court  erred.  The  only  objection 
to  the  testimony  was  to  its  weight,  not  its  competency. 

Leave  grafUed  to  file  peUUon  in  €rnr 
judgment  revened^  and  eoMee 
remanded  for  a  new  trioL 
[To  appear  in  42  Ohio  St.] 


pxnnov  vAein  an  iaDgyiai«  nr  AixMAnon  AnoBjacrm 

BI  BBGABDID  AS  DTSUyflClMT-CAO  CAM  VOT  BB  OOB- 
8IDBBBD  Bt  BlflBWIBO  GOVBT. 

{Ohio  Bi^nrew^  Oomrt.    Jane  10,  ISSi.) 

King  v,  Cappbllar. 

K.,  Migagod  in  the  traflio  In  Uqaora  on  the  premises  oocapied  by  him  e» 
a  teniant,  made  to  the  assessor  the  retomfi  provided  in  the  act  com- 
monly known  as  the  Scott  Law  (80  Ohio  L.  164),  and  on  ICay  5,  1S8S, 
commenced  salt  against  the  county  auditor  and  county  treaanrer^ 
for  the  purpose,  It  is  claimed,  of  restraining  the  levy  and  collection  of 
the  assessment,  and  also  filed  a  motion,  accompanied  with  affldayit^ 
for  an  injunction,  but  such  motion  was uever  submitted  to  or  decided 
by  the  court.  Subsequently  to  the  time  provided  for  the  collection 
Of  the  assessment,  the  auditor  and  treasurer  demurred  to  the  peti- 
tion, at  which  time,  consistently  with  the  record,  the  tax  may  have 
been  voluntarily  paid : 

Heid- 

1.  Even  if  the  petition  is  snfficient,  a  reviewing  court  cannot  say,  in 

the  drcumstanoes,  there  was  error  to  the  plaintiff's  prejudice  in  sus- 
taining the  demurrer  and  dismissing  the  petition.  ^ 

2.  Where  a  petition  for  such  a  purpose  is  not  only  general,  but.  vague  and 

indefinite  in  if  s  allegations  and  object,  it  is  to  bp  regarded  Ik  insuffi- 
cient in  substance  and  not  merely  in  form. 

3.  Assuming,  without  deciding,  that  the  Scott  Law,  so  called,  is  uncon- 

stitutional in  all  respects,  still,  the  petition  in  this  case  does  not  state 
facts  sufiident  to  constitute  a  cause  of  action,  and  hence  there  is  no 
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Error  to  the  District  Coort  of  Hamilton  G&anty. 

Poaton  &  Warrw(Um^  StaMo,  ESUredge  &  Wtiby,  E.  M.  Johnmm, 
and  E.  O.  HewM,  tar  plfuntiff  in  error. 

W.  H.  We$t  and  T.  M.  itcDougall,  for  defendants  In  error. 

FoLLBTT,  J.  On  Ma|r  3,  1883,  W.  B.  King  commencedan 
action  in  the  Superior  Court  of  Cincinnati,  against  W.  S. 
i^appellar,  Auditor  of  Hamilton  county,  and  G.  A.  Miller, 
Treasurer  of  that  county,  with  a  view  to  an  injunction  against 
an  assessment  under  the  act  of  1883,  relating  t%  the  traffic  in 
liquors,  commonly  known  as  the  Scott  law,  80  Ohio  L.  164. 
At  the  same  time  he  filed  a  motion  and  an  afiBdavit  for  an 
injunction,  but,  so  fiirasthe  record  discloses,  lie  never  sub- 
mitted the  motion  to  .the  court  or  invoked  the  action  of  the 
KXNirt  upon  it  in  any  way  The  time  elapsed  when  it  was 
the  duty  of  the  auditor  to  complete  the  special  tax  list  pio- 
Tided  for  in  the  act,  and  to  deliver  a  duplicate  theredf  to  the  . 
county  treasurer,  and  when  it  was  the  duty  of  the  treasurer 
to  collect  the  assessment,  without  any  further  action  on  the 
jmrt  of  King  or  his  counsel.  As  the  auditor  and  treasurer 
were  not  restrained,  it  is  fair  to  presume  that  they  performed 
the  duties  required  of  them  by  the  act ;    and,  indeed;  for  -  *^ 

aught  that  appears  in  the  record.  King  abandoned  bis  motion 
for  an  injunction  and  voluntarily  paid  the  assessment 

On  October  20,  1883,  after  the  assessment,  according  to  the 
terms  of  the  act,  should  have  been  collected,  the  defendants 
filed  a  demurrer  to  the  petition,  which  demurrer  was  sus- 
tained, and  King  not  desiring  leave  to  amend,  the  court  dis- 
missed the  petition.  For  the  reason  stated,  we  would  not  be 
AUthori£ed  to  say  that  it  appears  the  superior  court  erred  to  ^  v 

the  prejudice  of  the  plaintiff,  even  if  the  petition  contained 
facts  sufficient  to  constitute  a  cause  of  action ;  and,  placing 
thecase  on  that  ground,  we  would  not  be  warranted  in  saying 
that  the  district  court  erred  in  affirming  the  judgment  of  the 
.superior  court. 

But  in  fact  the  petition  is  wholly  insufficient.  Omitting 
<»ption,  signature  of  counsel,  and  jurat,  it  is  as  follows . 

"  Plaintiff  says  that  he  is  and  for  some  time  has  been  engaged 
in  the  business  and  occupation  of  trafficking  in  intoxicating 
liquors,  at  a  place  known  as  189  Vine  street,  between  Fourth 
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and  Fifth  streets,  in  the  city  of  Cincinnati ;  that  while  so 
engaged,  on  or  about  the  thirtieth  day  of  April,  1883,  one 
Martin  Mullen,  the  then  assessor  of  the  Eighth  ward,  of  said 
city,  in  the  perTormance  of  his  duties  as  required  by  a  certain 
act  passed  by  the  general  assembly  of  the  state  of  Ohio,  on 
the  seventeenth  day  of  April,  1883,  entitled  :  '  An  act  further 
providing  against  the  evils  resulting  from  the  traffic  in  intoxi- 
cating liquors,'  and  demanded  of  this  plaintiff  a  brief  and  ac- 
curate description  of  the  premises  where  he  conducted  said 
business,  by  whom  owned,  and  whether  such  business  was 
confined  exclusively  to  the  traffic  in  malt  or  vinous  liquors, 
or  both,  which  statement  and  description  was  duly  made, 
signed  and  verified  by  this  plaintiff  under  protest,  and  the 
same  was  returned  by  said  assessor  to  the  defendant,  W.  S. 
Cappeiler,  auditor  of  Hamilton  county ;  that  the  intent  and 
purpose  of  such  statement  is  that  his  business  may  be 
assessed  in  the  sum  of  I20Q.00,  and  that  the  same  attach  and 
operate  as  a  lien  upon  the  premises,  where  this  plaintiff  carries 
on  his  business;  the  plaintiff  further  says  that  the  defendant, 
W,  S.  Cappeller,as  auditor  of  Hamilton  county,  has  or  is  about 
to  make  out  a  duplicate  of  such  assessment,  which  shall  show 
the  time  and  amount  of  such  assessment  and  thf>  premises 
whereon  the  same  is  a  lien,  and  to  make  and  deliver  a  copy 
of  such  duplicate  to  the  defendant,  Chas.  A.  Miller,  treasurer 
of  Hamilton  county,  for  the  purpose  of  having  the  assessment 
of  $200.00  collected ;  that  the  acts  of  said  assessor  in  demand- 
ing such  return,  and  of  the  defendant,  W.  8.  Cappeiler,  audi- 
tor of  Hamilton  county,  in  making  a  duplicate  thereof,  and 
of  the  defendant,  C/has.  A.  Miller,  treasurer  of  Hamilton 
county,  in  collecting  the  assessment,  are  illegal,  unlawful  and 
wrong,  and  to  the  prejudice  and  damage  of  the  plaintiff,  and 
to  alUow  such  acts  to  be  done  would  produce  great  and  irrepa- 
ble  idjury- to  the  plaintiff,  and  that  he  is  without  any  ade- 
quate remedy  at  law. 

Wherefor  plaintiff  prays  that  a  restraining  order  issue 
against  W.  S.  Cappeiler,  auditor  aforesaid,  restraining  him  from 
placing  such  assessment  and  the  premises  returned  upon  the 
duplicate  of  Hamilton  county,  or  making  a  duplicate  thereof, 
and  that  Chas.  A.  Miller,  treasurer  aforesaid,  be   restrained 
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from  collecting  said  assessment,  and  that  upon  the  final  hear- 
ing of  the  cause,  a  perpetual  injunction  be  made  restcaining 
the  said  auditor  from  placing  said  assessment  on  the  premises 
upon  the  duplicate  of  Hamilton  county,  or  making  a  dupli- 
cate therefor,  and  that  said  treasurer  be  perpetually  enjoined 
from  collecting  the  assessment,  and  for  such  other  and  further 
relief  as  the  equity  of  the  case  demands." 

This,  it  will  be  seen,  is  not  an  action  to  recover  back  money 
illegally  exacted,  nor  an  action  by  an  owner  of  property  to 
prevent  a  cloud  thereon,  nor  an  action  to  prevent  a  multi- 
plicity of  suits,  nor  an  action  prosecuted  by  an  owner  of 
property  on  behalf  of  himself  and  others  in  like  situation,  to 
restrain  an  unlawful  tax.  The  petition  is  that  of  a  single 
individual.  It  fails  to  show  whether  or  not  the  levy  had  been 
placed  on  the  tax  list;  it  fails  to  show  whether  King  was  an 
owner  or  tenant,  though  if  we  could  look  into  his  affidavit  we 
should  discover  that  he  is  a  tenant ;  it  does  not  aver  that  the 
act  in  question  is  unconstitutional;  nor  does  it  even  aver, 
unless  inferentially,  that  the  assessment  is  illegal;  nor  does 
it  aver  that  Miller  is  about  to  resort  to  any  extraordinary 
remedy  to  collect  the  assessment,  or  indeed  to  any  remedy 
except  to  proceed  against  the  premises ;  nor  is  any  person  or 
corporation  for  whose  benefit  the  assessment  is  made,  or  the 
owner  of  the  property,  a  party  to  the  action. 

It  is  very  clearly  settled  in  the  well  considered  case  of 
Stephan  v.  Danids,  27  Ohio  St.  527, 533-5,  that,  however  it  may 
be  elsewhere,  in  this  state  equity  afiTords  no  remedy  in  cases 
of  this  class,  independently  of  the  statute ;  and  it  is  equally 
clear  to  us  that  the  statute  (Rev.  Stats.,  §§  5848-5851)  has 
provided  no  remedy  in  a  case  like  this.  Couceding  that  an 
auditor  may,  upon  a  proper  petition,  be  restrained  from 
placing  an  illegal  assessment  upon  the  special  tax  list,  we 
cannot  say  from  the  vague,  indefinite  allegations  of  this  peti- 
tion, that  we  have  any  such  case  before  us. 

It  is  the  province  of  this  court  to  decide  causes,  not  abstract 
questions;  and  as  the  whole  question  here  is  whether  the 
petition  shows  a  case  requiring  the  court  to  grant  equitable 
relief  by  way  of  injunction,  we  are  clear  that  it  is  our  duty  to 
declare  that  it  presents  no  such  case;  for  it  is  not  one  of 
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ilefective,  but  wholly  insufficient  statement.      Vak  Wert  t. 
Webtter,  31  Ohio  St.  m 

On  important  questions  involving  the  constitutionality  of 
the  acts  o^  a  oo-or^inat^  branch  of  the  state  government,  or 
the  soundness  of  a  former  decision  of  this  court  in  relation  to 
such  statute,  we  are  unwilling  to  speak,  nor  is  it  our  duty  to 
apeak,  except  as  required  by  the  record  before  us;  and  in  this 
case  it  is  our  duty,  even  «tta  ^MmU^  to  determine  whether  the 
petition  contains  facts  sufficient  to  constitute  a  cause  of  action, 
whatever  may  be  the  correct  view  as  to  the  validity  ef  the 
act  in  question. 

We  therefore  hold,  first,  even  assuming  that  the  petition  is 
sufficient,  it  does  not  appear,  nor,  in  the  circumstances,  would 
we  be  justified  in  assuming,  that  there  was  prejudice  in  dis- 
missing the  suit  or  in  affirming  the  dismissal ;  and,  secondly, 
that  assuming,  without  deciding,  that  the  Scott  law,  so 
called,  is  wholly  unconstitutional,  still,  in  view  of  the  vague, 
uncertain  and  insufficient  allegations  of  the  petition,  no 
ground  of  relief  is  stated. 

Judgment  cffirmed. 

Johnson,  C.  J.,  and  McIlvaink,  J.  We  concur  in  affirming 
this  judgment  on  the  ground  that  the  act  in  question  is  con- 
•stitutional.  On  the  point  made  by  the  majority,  for  uniting 
in  affirming  this  judgment,  we  express  no  opinion. 

It  is  a  point  not  miide  at  bar,  nor  was  it  argued  or  relied  on, 
nor  has  it  been  considered  by  the  court,  nor  was  the  attention 
of  the  court  called  to  it  until. a  vote  was  being  taken  in  the 
case.  This  is  of  itself  a  sufficient  reason  for  not  expressing 
any  opinion  on  this  point. 

This  case  was  admitted  upon  the  docket  for  the  sole  purpose 
of  again  considering  the  validity  of  the  Scott  law,  and  that 
was  the  only  question  argued  by  counsel,  and  we  think  it  due 
the  plaintiff  in  error,  as  well  as  the  public,  that  this  ques- 
tion, fairly  made,  should  have  been  met  and  decided. 

[To  appear  in  42  Ohio  St.] 
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AMXeVMBMT  OV  7B0PIRTT   10   AOSHT  JOZVTLT   An   HTSRAUiT 
LXABU  WITH  HIH  70B  ALL  HI8  BSBTft-ALL  OBXDIXGBS  8KABX.. 
{OkU>  Skipreme  Omri  OomimUaiafu    June  17,  1884.) 
BbANNAN  XT  A{«.  V.  PUBCELL. 

B,,  M  general  agent  of  J.,  bo  acted  that  both  were  jointly  and  aeTerally 
liable  to  many  creditors;  wliile  others  bad  a  right  to  elect  which 
of  the  two  to  hold  as  debtor.  J.  became  insolyent.  E.  owed  no  debts 
except  those  thos  incurred  with,  or  Instead  of,  J.  Both  belieyed  that 
J.  owed  no  debts  opon  which  E.  was  not  liable  in  one  or  the  other  of 
saidmodes.  £.  had  no  property.  In  order  that  J.  might  not  pablkfly 
appear  as  an  insolyent  assignor,  and  with  intent  to  so  provide  that 
J.'s  property  should  be  dixlded  among  all  of  Ata  creditors  under  the 
insolyent  laws  of  Ohio,  E.  and  J.  agreed  that  J.  should  conyey  the 
property  to  E.  In  fee  slmpfe,  and  that  E.  should  instantly  make  a 
deed  of  assignment  to  M.  in  trust  for  all  of  E.'s  creditors.  This  was 
done.  E.,  J.  and  M.  all,  at  the  time,  understood  that  the  trust  was 
for  the  benefit  of  all  who  were  then  entitled  to  hold  J.  as  their 
debtor. 

Hdd:  1.  By  so  acting  E.  and  J.  waiyed  the  right  to  claim  that  any 
creditor,  by  electing  to  hold  either,  released  the  other. 

%  To  the  extent  of  the  property  conyeyed  E.  became  absolutely  liable 
for  all  of  J. 's  debts  as  they  were  when  the  deed  was  dellyered ;.  and 
J.  remained  liable  ibrall.  No  creditor  by  proying  his  claim  against 
E.  and  taking  a  diyidend  loses  his  right  to  hold  J.  for  the  unpaid 
balance.  All  creditors  of  J.  are  entitled  to  share  in  the  diyidenda, 
upon  proying  their  claims  as  required  by  the  statute.  No  creditor 
by  taking  Judgment  against  J.  loses  his  right  to  such  share. 

Bbbob  to  the  District  Court  of  Hamilton  County. 

On  the  fourth  day  of  March,  A.  D.  1879,  John  B.  Purcell,  by 
deed,  conveyed  all  of  his  real  estate  to  Edward  Purcell,  bis 
heirs  and  assigns.  The  nominal  consideration  was  one  dollar. 
On  the  same  day  Edward  Purcell,  by  deed,  conveyed  all  of  said 
property  to  John  B.  Mannix,  his  heirs  and  assigns,  "  in  trust 
for  the  equal  benefit  of  all  my  (his)  creditors,  and  to  be  ad- 
ministered for  their  benefit  under  and  in  pursuance  of  the 
assignment  laws  of  the  state  of  Ohio.''  This  deed  was  duly 
filed  in  the  Probate  Court  of  Hamilton  County,  and  Mannix 
duly  qualified  as  such  assignee. 

On  the  seventh  day  of  March,  A.  D.  1879,  Patrick  Brannan, 
a  creditor  of  John  B.  Purcell,  began  a  civil  action  in  the  court 
of  common  pleas  of  said  county  against  the  brothers  Purcell, 
and  Mannix,  charging  that  John's  deed  to  Edward  was  made 

contrary  to  the  rights  of  the  <:reditors  of  said  John  B.  Pur- 
cell and  with  intent  to  hinder  and  delay  them,  and  within  the 
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provisions  of  section  ten  (10)  of  the  'act  relating  to  insolvent 
debtors'  (75  Ohio  L.  938) ;"  of  all  which  Mannix  had  knowl- 
edge. The  prayer  asked  that  both  deeds  be  declared  void  and 
for  ''  all  other  proper  relief."  Brannan  published  the  statutory 
notice  of  touit,  and  several  other  creditors  filed  answers  and 
cross-petitions  as  proper  parties  of  the  case.  Amongst  them 
was  the  Jefferson  National  Bank  of  Steubenville.  Edward 
Pnrcell's  answer  admitted  that  he  was  indebted  to  the  plaintiff, 
and  the  fact  of  the  conveyances;  but  denied  want  of  consider- 
ation  and  the  fraudulent  intent  as  charged,  and  averred  that 
the  deed  to  him  was  made  *'  in  good  faith  for  a  good  and  valu- 
able consideration." 

Mannix,  by  answer,  denied  "all  and  singular  the  allega- 
tions "contained  in  the  petition  and  in  all  the  cross-petitions. 

John  B.  Purcell's  answer  contained  the  following  para- 
graphs : 

''He  says  that  all  of  his  indebtedness,  whatsoever  the 
amount  thereof,  was  incurred  in  his  behalf  by  his  co-defendant 
Bdward,  who  had  given  his  individual  obligations  therefor, 
either  severally,  or  jointly  and  severally  with  this  defendant, 
except  in  a  very  few  instances,  where  the  persons  dealing  with 
him  had  demanded  security  and  had  obtained  the  signature 
of  this  defendant  on  their  promissory  notes,  together  with 
mortgages  on  real  estate,  fully  securing  said  notes;  that  he 
had  no  other  debts  than  those  so  contracted  on  his  account  by 
Edward ;  that  he  believes  and  so  avers  that  he  has  never  had 
a  monetary  or  business  transaction  of  any  nature  with  the 
plaintiff  or  any  of  the  defendants,  who  have  filed  cross-peti- 
tions in  this  cause,  and  if  they,  or  any  of  them,  have  any 
claim  or  claims  against  him,  they  are  founded  upon  transac- 
tions had  by  said  parties  with  Edward,  and  upon  evidences 
of  indebtedness  given  them  by  him ;  and  the  plaintiff  was 
not,  nor  was  any  of  the  defendants,  in  any  wise  prejudiced  by 
said  conveyance  of  March  4,  1879,  from  this  defendant  to  Ed- 
ward, which,  on  the  contrary,  inured  to  the  equal  advantage 
of  all. 

'*  Defendant  denies  that  he  did,  for  the  nominal  considera- 
tion of  one  dollar,  convey  to  the  defendant  Edward  the  prem- 
ises described  in  the  petition,  and  that  said  Edward  did 
without  consideration  convey  the  same  to  John  B.  Mannix; 
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he  avers,  on  the  contrary,  that  said  conveyancee  were  made 
for  sufficient  and  valaable  considerations;  he  denies  that 
said  oonyeyance  by  him  was  made  contrary  to  the  rights  of 
his  creditors,  or  with  the  intent  to  hinder  and  delay  them,, 
or  in  trust  in  contemplation  of  insolvency,  with  intent  to 
prefer  certain  of  his  creditors ;  and  he  further  denies  each 
and  every  other  allegation  contained  in  said  petition  and 
cross-petitions  not  herein  admitted,  and  asks  to  be  hence  dis- 
missed with  his  costs." 

A  reply  denied  all  the  new  matter  in  the  answer  of  John  & 
Pnrcell. 

The  common  pleas  dismissed  the  action.  The  plaintiff  and 
cross-petitioners  appealed.  The  district  court,  upon  the  re- 
quest of  the  apellants,  found  the  facts -as  follows: 

Fbrst. — That  notice  of  the  pending  and  object  of  this  suit 
has  been  duly  published  according  to  law,  for  at  least  four 
consecutive  weeks,  in  a  newspaper  of  general  circulation  in 
Hamilton  county,  Ohio,  and  that  all  of  the  defendants;  who 
have  filed  cross-petitions  herein,  did  so  within  fifteen  days 
next  after  the  expiration  of  said  notice,  and  within  said  time 
duly  secured  the  payment  of  their  pro  rata  share  of  the  costs 
and  expenses  of  this  action,  as  provided  by  law. 

Second. — That  on  March  4th,  1879,  the  defendant,  John  B. 
Purcell,  executed  aud  delivered  to  Edward  Purcell,  a  convey- 
ance \)f  the  real  estate  described  in  the  petition  of  that  date, 
which  conveyance  is  made  part  of  the  Bill  of  Exceptions  of 
record  herein. 

Third. — That  no  money  consideration  whatever,  for  said 
conveyance,  passed  from  the  said  grantee  to  said  grantor  at 
any  time,  nor  did  any  other  consideration  move  from  said 
grantee  other  than  hereinafter  stated. 

Fourth, — That  at  the  time  of  said  conveyance,  the  defend- 
ant, John  B.  Purcell,  was  archbishop  of  the  Roman  Catholic 
church,  for  the  diocese  of  the  city  of  Cincinnati,  and  the  said 
Edward,  his  brother,  was  priest  of  said  church,  and  chancellor 
and  sole  manager  of  the  temporal  and  monetary  affairs  of 
the  said  diocese. 

And  that  at  the  time  of  said  conveyance,  the  said  John  and 
the  said  Edward  were,  and  each  of  them  was,  largely  indebted 
to  many  persons,  including   the  plaintift  and  the  cross-pe- 
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(itiDnen  herein,  and  at  said  time  they  were  and  each  of  them 
was  wholly  insolvent  and  unable  to  pay  aald  indebtednees  in 
foil. 

FifA.—^hBi  the  said  John  belieyed  that  he  owed  no  debts 
which  were  not  also  owed  by  Edwaid,  and  the  said  Edward 
owed  no  debts  which  were  not  also  the  debts  of  John. 

Sixth. — That  the  said  John  made  said  conveyance  to  Edward 
upon  the  agreement  and  in  trust  that  the  said  Edward  should 
make  a  general  assignment  for  the  benefit  of  creditors,  whereby 
all  said  property  embraced  in  said  conveyance  should  be  ap- 
plied according  to  law,  to  the  equal  benefit  of  aU  the  creditors 
of  the  said  John,  they  being  also  the  creditors  of  said  Edward, 
as  hereinbefore  set  forth,  and  that  the  same  was  not  made 
with  any  intent  to  defraud,  hinder,  or  delay,  or  to  preCer  any 
of  the  creditors  of  the  said  John. 

Seventh. — That  the  sole  and  only  object  of  such  assign- 
ment, through  said  Ekiward,  was  to  avoid  the  appearance  of 
an  assignment  made  diirectly  by  an  archbishop  of  said 
church,  which  was  supposed  by  said  persons  to  be  unseemly. 

Eighth. — That  immediately  after  making  of  said  convey- 
ance, and  in  pursuance  of  the  agreement,  and  trust  afbfesaid, 
said  Edward  executed  the  deed  of  assignment  described  in 
the  petition  to  John  B.  Mannix,  Esq.,  for  the  benefit  of  the 
creditors  of  the  said  Edward. 

NifUh. — That  the  moneys  owed  by  the  said  John  at  the 
time  of  the  said  conveyance,  were  on  account  of  deposits 
theretofore  made  with  him,  or  for  sums  borrowed  by  him, 
all  of  which  he  and  the  Said  Edward  had  jointly  used  for 
the  benefit  of  the  church,  and  not  for  their  own  personal 
uses ;  that  said  indebtedness  was  evidenced  partly  by  n^p>- 
tiable  notes  of  the  said  John,  negotiated  by  said  Edward, 
and  partly  by  paper  of  the  same  kind  endorsed  by  Edward, 
and  partly  by  negotiable  notes  of  Edward  endorsed  by  John, 
partly  by  the  notes  of  Edward  signed  by  him  alone, 
and  partly  by  pass-book  accounts,  kept  in  the  name  of 
said  Edward,  who  had  personally  received  all  of  said  de- 
posits, and  managed  all  of  said  business  on  behalf  of  him- 
self and  his  said  brother,  as  hereinbefore  set  forth. 

That  said  Edward,  at  the  time  of  said  conveyance,  was  the 
duly  appointed  guardian  of  certain  minors,  and  was  indebted 
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to  them  for  moneys  received  by  him  as  such,  and  not 
accounted  for,  and  for  which  indebtedness  iudgments  have 
been  recorded  against  him,  and  paid  by  the  sureties  upon 
his  bond;  but  that  all  said  moneys  so  received  by  him 
went  into  the  fund  which  was  jointly  held  and  expended  by 
his  brother  and  himseU,  as  has  been  heretofore  set  forth. 

Tenth.— Thai  at  the  time  of  said  conveyance  the  said  John 
and  the  said  Edward  were  and  each  of  them  was  indebted  to 
the  said  plaintiff,  and  to  each  of  the  said  cross-petitioners, 
as  claimed  by  them  in  their  several  pleadings,  and  that 
said  indebtedness  has  been  merged  in  judgment  as  set  forth 
therein. 

•As  matter  of  law,  the  court  found  that  John  was  liable,  at  the 
time  of  said  conveyance,  for  the  payment  of  each  and  every 
debt  owed  by  Edward,  and  that  Edward  was  liable  for  the  pay- 
ment of  each  and  every  debt  owed  by  the  said  John ;  and  that 
in  the  transactions  aforesaid  there  was  no  fraud  in  law,  and 
the  same  had  not  the  effect  to  hinder,  delay*  defraud  or  prefer 
any  of  the  said  creditors,  or  either  of  them. 

A  motion  for  a  new  trial  was  overruled;  a  bill  of  exceptions 
containing  all  the  evidence  was  taken,  and  judgment  ren- 
dered dismissing  the  action.  On  error  the  district  court 
affirmed  the  judgment.  The  errors  relied  on  in  this  court 
are,  (1),  the  findings  of  facts  are  not  sustained  by  the  evi- 
dence ;  and  (2),  the  court  erred  in  its  conclusions  of  law. 

We  are  asked  to  reverse  the  action  of  the  district  court. 

Wilby  &  TToU,  King,  Thimpmi  &  MaxwM  for  plainti£b  in 
error. 

ManixJt  Oosgraife  and  Hoadh/,  Joh/Mon  &  Oolaton  for  defendants 
in  error. 

Granger,  C.  J.  The  complaining  creditors  urge  that  the 
evidence  proved  that  Edward  Purceli  owed  debts  on  which 
John  B.  was  not  liable. 

The  trial  court  found  otherwise,  and  we  have  no  right  to 
disturb  that  finding  unless  the  record  shows  that  it  is  clearly 
wrong. 

Edward  was  dead  when  the  appellants  proved  his  liability 
for  moneys  in  large  sums  received  by  him  as  guardian  and 
not  accounted  for.  It  was  not  claimed  that  Edward  was  dis- 
honest.   His  intent  to  do  no  wrong  was  admitted.    The  testis 
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mony  of  John  was  that  Bdward  was  for  all  the  time  covered 
by  the  transactions  a  priest  of  the  Roman  Catholic  church  ; 
that  he  had  no  property  or  business  of  his  own ;  that  his  bos- 
iness  was  the  management  of  the  financial  aflhirs  of  John  in 
fartherance  of  the  interests  of  the  archdiocese ;  that  his  pay- 
ments out  were  for  John.;  that  Bdward  had  no  debts  except 
8Qch  as  were  John's  debts,  and  that  he  (John)  wslh  liable 
for  all  of  Edward's  debts.  Although  Edward's  deposition, 
taken  prior  to  the  trial,  contains  no  question  or  answer  touch- 
ing upon  his  liabilities  as  guardian,  it  did  contain  the  follow- 
ing questions  and  answers : 

Q.  15.  State  whether  the  moneys  received  by  you  in  the 
course  of  said  business  were  to  any  extent  used  or  expended 
by  you  for  yourself  or  your  own  benefit,  or  for  the  benefit  of 
the  archbishop,  and  if  for  the  latter,  state  in  what  way  and  for 
what  purposes?  A.  They  were  not  expended  for  my  use  or 
benefit,  but  for  the  use  of  the  archbishop,  as  archbishop  of  the 
diocese,  for  building  churches,  school  houses,  orphan  asylums, 
taxes  and  several  other  and  diverse-  purposes ;  much  of  course 
was  paid  back  as  demanded  by  the  depositors,  with  interest ; 
also  to  persons  calling  for  charities  or  for  the  education  of 
young  men  in  Rome,  France  and  elsewhere,  who  aspired  to 
the  priesthood. 

Q.  16.  State,  if  you  know,  whethei  on  March  4th,  1879, 
John  B.  Purcell  had  any  debts  of  any  kind,  excepting  those 
so  contracted  by  you  on  his  account?    A.    He  had  not. 

Q.  17.  State  whether  or  not,  at  that  time,  you  had  any 
debts  excepting  those  so  contracted  by  you  on  account  of  John 
B.  Purcell  f    A,    I  had  no  debts  other  than  the  above. 

Q.  25.  Look  at  the  affidavit  signed  by  you  and  marked  '*?. 
8."  for  identification,  and  now  exhibited  to  you,  and  state  if 
the  statements  made  therein  are  true,  and  if  you  now  adopt 
and  make  those  statements  part  of  this  deposition,  and  if 
so,  attach  a  copy  of  said  affidavit  hereto,  and  make  it  part 
hereof  and  mark  it  ''  Exhibit  Z.?"  A.  The  statements  re- 
ferred to  above  are  true,  and  I  now  attach  the  affidavit 
marked  ''Z." 

Q.  26.  Look  at  the  affidavit  signed  by  J.  B.  Purcell,  and 
marked  for  identification  <'  P.  S."  and  now  shown  and  read 
over  to  you,  and  state  if  the  statements  therein  made  by  him 
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are  true,  and  if  so,  attach  a  copy  of  said  affidavit  hereto,  and 
make  it  part  hereof,  and  mark  it  "  Exhibit  W.?"  ±  These 
statements  I  believe  to  be  true,  and  I  attach  a  copy  of  the  affi- 
davit marked  "W."  I  know  of  no  other  indebtedness  of  the 
archbishop,  excepting  that  which  was  contracted  by  me  on 
his  account. 
In  said  "  Exhibit  W  "  John  B.  Purcell  testified  thus: 
''Having  no  other  debts  than  those  standing  in  the  name  of 
Edward  or  for  which  Edward  was  liable  jointly  and  severally 
with  affiant,  and  all  the  indebtedness  of  Ed  ward  having  been 
contracted  on  affiant's  account,  and  affiant  being  morally, 
equitably  and  legally  as  much  bound  therefor  as  if  he  had  in 
his  own  name  given  the  evidences  of  such  indebtedn^  to  the 
creditors,  affiant  took  counsel  of  some  of  the  prominent  lay- 
men of  his  church  as  to  the  best  course  to  pursue  under  the 
circumstances,  and  they,  considering  it  more  befitting  and 
less  unseemly  that  the  assignment  be  made  by  Edward  than  by 
affiant,  and  in  order  to  prevent  complications  from  arising 
thereunder  by  reason  of  affiant  holding  in  his  own  name  by 
virtue  of  his  office  of  Arch-bishop  of  the  Roman  Catholic 
Church  for  the  diocese  of  Cincinnati,  the  legal  title  to  the 
parochial  property  of  the  several  congregations  under  his 
charge,  which  had  been  purchased  by  them  respectively  for 
their  own  use,  and  was,  in  fact,  held  by  him  in  trust  for  them, 
advised  affiant  to  convey  to  Edward  all  property  which  he 
had  the  right  to  dispose  of  for  that  purpose,  to  the  end  that 
Edward  should  make  a  general  assignment  for  the  equal  ben- 
efit of  all  creditors;  and  on  the  4th  day  c^  March,  1879,  by 
deed  of  same  date,  recorded  March  5,  1879,  in  Book  No.  492, 
page  267  of  the  records  of  Hamilton  county,  he  conveyed  to 
Edward  the  property  therein  described,  being  all  of  the  prop- 
erty of  which  he  considered  he  had  any  right  of  disposition, 
for  the  benefit  of  creditors,  to  the  end  and  with  the  sole  intent 
that  the  same  should  at  once  be  conveyed  by  Edward,  together 
with  all  the  property,  real  and  personal,  by  him  owned,  to 
John  B.  Mannix,  by  deed  of  general  assignment  forthe  benefit 
of  his  creditors,  who,  as  before  stated,  were  likewise  the  cred- 
itors of  affiant — that  Edward  did,  simultaneously  with  the  ex- 
ecution of  said  deed  to  him,  as  a  part  of  the  transaction,  make, 
execute  and  deliver  to  said  John  B.  Mannix  a  deed  of  general 
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aasignment  ander  the  laws  of  Ohio,  conveying  to  him,  for  the 
equal  benefit  of  all  his  creditors,  all  his  property,  real  and  per- 
sonal;  and  said  deed  of  assignment  was  filed  in  the  Probate 
Court  of  this  county  on  the  5th  day  of  March,  1879,  at  eight 
oVdock  A.  M.,  and  said  John  B.  Mannix  was  on  the  12th  day 
of  March,  1879,  duly  qualified,  and  is  now  engaged  in  the  exe- 
oiltion  of  his  trust  as  assignee  under  said  deed.  That  being 
subsequently  advised  that  it  was  contended  that  said  convey- 
ance and  deed  of  assignment  discriminated  against  the  cred- 
itors of  affiant,  he  to  remove  all  misapprehension  in  the 
premises,  on  the  eleventh  day  of  March,  1879,  by  deed  of  that 
date,  conveyed  to  the  said  John  B.  Mannix  in  trust  for  the 
payment  of  his  debts,  including  as  part  thereof  the  said  in- 
debtedness of  Edward  incurred  on  his  account,  all  and  singu- 
lar the  real  and  personal  property  of  which  affiant  was  seized 
at  law  or  in  equity,  or  to  which  he  had  any  claim  or  in  which 
he  had  any  interest  at  law  or  in  equity,  including  every  spec- 
ies of  estate,  real  or  personal,  which  might  by  any  proceeding 
at  law  or  in  equity  be  subjected  to  the  payment  of  his  debts, 
but  not  including  property  held  by  him  in  trust  for  others,  or 
which  cannot  in  law  or  in  equity  be  subjected  to  the  pay- 
ment of  his  debts,  and  said  deed  of  assignment  was  filed  in  the 
office  of  said  Probate  CoUrt,  on  the  12th  day  of  March,  1879, 
and  said  assignee  was  on  the  next  day  duly  qualified  and  is 
still  engaged  in  the  execution  of  his  trust  under  said  deed. 
Affiant  further  says,  that  said  deed  of  March  4th,  1879,  was 
made  by  him  in  the  utmost  good  faith,  and  solely  for  the  ben- 
efit of  his  creditors,  and  that  he  has  not  at  any  time  conveyed 
or  as  d  any  portioa  of  his  property,  with  intent  to  hinder, 
delay  or  defraud  them,  or  any  of  them." 

And  "Exhibit  X  "  contains  the  following  sworn  statement 
of  Edward  Purcell  : 

''Affiant  further  says  that  for  the  past  forty  years  he  has 
been  the  financial  agent  for  the  said  John  B.  Purcell  and  has 
had  the  control  and  management  of  bis  financial  affairs,  and 
in  said  capacity  he  received  and  loaned  out  during  said  period 
large  sums  of  money,  and  purchased  with  part  of  said  deposits 
divers  tracts  and  parcels  of  real  estate,  that  the  title  to  said 
real  estate  was  generally  taken  in  the  name  of  John  B.  Pur- 
cell, but  the  accounts  of  said  deposits  were  kept  in  the  name  of 
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affiant,  who  gave  his  individual  obligations  therefor,  and 
evidences  of  indebtedness  and  securities  for  loans  were  taken  by 
affiant  in  his  own  name;  that  in  the  course  of  his  financial 
agency  and  management  affiant  contracted  a  large  indebted- 
ness on  account  of  his  co-defendant,  for  all  of  which,  he  was 
personally  liable  and  bound,  having  obligated  himself  there- 
for individually,  or  jointly  and  severally  with  said  John  B. 
Purcell ;  that  this  affiant  had  no  debts  whatsoever  other  than 
those  so  contracted  by  him  on  account  of  his  co-defendant, 
nor  did  the  said  John  B.  Purcell  have  any  such  item  whatso- 
ever other  than  that  so  contracted  on  his  account  by  this 
affiant — that  when  affiant  became  unable  to  meet  thedemands 
of  creditors,  and  after  many  suits  had  been  brought  against  his 
co-defendant  and  himself  upon  evidences  of  indebtedness  so 
given  by  affiant,  the  said  John  B.  Purcell,  being  thereunto  ad- 
vised by  prominent  laymen  who  did  not  consider  it  seemly 
that  the  assignment  should  be  made  directly  by  him,  and  in 
order  to  prevent  complications  which  might  arise  from  such 
direct  assignment  by  reason  of  his  holding  in  his  name,  by 
virtue  of  his  office  of  Archbishop  of  the  Roman  Catholic  Church 
for  the  diocese  of  Cincinnati,  the  legal  title  to  the  parochial 
property  of  the  several  congregations  under  his  charge  which 
had  been  purchased  by  them  respectively  for  their  own  use, 
and  was  in  fact  held  in  trust  by  him  for  them — made  the  said 
deed  of  March  4th,  1879,  conveying  to  affiant  the  premises 
therein  described,  most  of  which  had  been  purchased  by 
affiant  with  part  of  said  deposits,  with  the  object  and  intent 
that  affiant  should  at  once  convey  said  premises,  together 
with  all  property,  real  and  personal,  owned  by  him  to  John'B. 
Mannix  for  the  equal  benefit  of  all  creditors." 

In  addition  to  the  ordinary  presumption  which  holds  that  a 
witness  is  truthful  until  the  contrary  is  in  some  way  shown, 
counsel  have  assured  us  that  f.hey  do  not  question  in  any  de- 
gree, or  manner,  the  integrity  of  Edward,  or  of  John.  While 
John  was  ignorant  of  the  business,  Edward  was  familiar  with 
it.  It  was  his  lip  work.  Either  he  had  wholly  forgotten  his 
indebtedness  as  guardian;  or  he  did  not  tell  the  truth  when 
he  said  that  he  owed  no  debts  except  those  contracted  for 
John;  or  the  moneys  that  he  did  not  refund  to  his  wards, 
were  disbursed  for  like  objects  with  the  moneys  that  h(»  fttilev: 
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to  pay  to  the  depositors;  to  wit  for  purposes  of  the  arch-diocese 
'4q  John's  business :"  for  purposes  that  made  John  a  debtor 
for  the  money  of  Edward's  wards,  as  fully  as  for  the  moneys 
due  to  the  depositors.  The  record  discloses  no  evidence  tend- 
ing to  show  any  expenditure  of  money,  by  Edward  for  any 
purposes  of  his  own.  Yet  not  less  than  $12,000,  and  possibly 
(the  evidence  is  not  clear)  over  $20,000  of  moneys  received  by 
Edward  as  guardian  bad  disappeared.  Edward  had  been  re- 
peatedly cited  to  account  for  them.  Suits  had  been  brought. 
His  sureties  had  paid  moneys  for  him.  We  think  the 
trial  court  ought  not  to  have  fouud  that  he  bad  forgotten  his 
indebtedness  as  guardian.  The  alternatives  were — either  (1) 
his  statement  that  he  owed  no  debts  besides  those  for  which 
John  also  was  liable,  was  wilfully  false ;  or  (2)  he  had  ex- 
pended the  money  as  John's  financial  agent  under  such  cir- 
cumstances that  John  himself  was  liable  to  every  creditor  of 
Edward  for  the  whole  of  Edward's  debts. 

We  therefore  think  the  finding  of  the  trial  court  in  favor  of 
said  second  alternative  was  right.  We  think  it  unnecessary 
to  discuss  the  other  findings  of  fact.  It  is  enough  to  say  that 
it  does  not  clearly  appear  that  either  of  them  is  not  supported 
by  the  evidence. 

But  it  is  urged  that  for  much  of  the  indebtedness  Edward 
and  John  were  liable  only  in  the  alternative.  That 
every  creditor  who  so  dealt  with  Edward  that  he  might 
hold  either  brother  as  his  debtor,  by  electing  to  file  a  claim 
agaiust  Edward  with  the  assignee,  will  thereby  release  John. 
That  the  legal  effect  of  the  deeds  is  to  compel  this  class  of 
John's  creditors  to  release  him  from  all  liability  as  a  condition 
precedent  to  sharing  in  the  assignee's  dividends ;  that  he  could 
not  lawfully  impose  such  a  condition,  and  therefore  his  deed 
was  made  with  an  intent,  in  law,  to  defraud  his  creditors. 

It  is  true  that,  ordinarily,  one  who  so  deals  with  an  agent 
that  he  may  choose  whether  he  will  make  the  agent,  or  the 
principal,  his  debtor,  by  taking  judgment  against  the  agent, 
or  by  accepting  a  dividend  from  the  agent's  assignee,  estops 
himself  from  thereafter  suing  the  principal.  But  the  prin- 
cipal and  agent  may,  by  agreement,  or  by  act,  convert  this  al- 
ternative liability  into  a  joint  and  several  liability  ;  or  a  lia- 
bility in  succession.    Either  may  estop  himself  from  claiming 
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that  the  election  of  the  creditor  to  treat  the  other  as  his  debtor 
has  released  him^  It  seems,  to  us,  plain  that  the  archbishop 
had  no  thought  of  any  such  release ;  that  neither  of  the 
brothers  contemplated  any  such  condition  precedent,  or  any 
advantage  over  any  creditor.  Any  such  stipulation  would  be 
a  fraud  upon  that  class  of  creditors.  But  •while  courts  are 
continually  announcing  that ''  fraud  will  not  be  presumed," 
we  are  asked  to  presume  that  these  brothers  so  intended, 
because  every  such  creditor  who  proves  a  claim,  and  accepts  a 
dividend  from  the  assignee  Mannix,  will  thereby  release  the 
archbishop.  That  there  is  a  legale  though  not  an  actueU  fraud- 
ulent intent. 

In  most  solemn  form  both  brothers,  as  shown  by  this  record, 
have  testified  that  these  deeds  were  made  so  that  the  propeity 
should  be  equally  distributed  to  John's  creditors;  that  Ed- 
ward was  used  for  John,  in  order  that  an  archbishop  should 
not  appear  as  an  assignor  under  the  insolvent  laws  of  Ohio; 
that  John's  property  should,  neverUidesa,  be  distributed  xmder 
lho9e  very  Uvuts  to  all  of  his  creditors.  John,  Edward  and 
Mannix  all  believed  that  Edward's  assignment  would  have 
precisely  the  same  effect  upon  property  and  upon  creditors  as 
an  assignment  by  John  himself  would  have;  and  they  in-^ 
tended  that  it  should  have  that  precise  efBBct.  The  pre- 
sumption, therefore,  is  that  they  intended  to  reserve  no  right 
to  either  that  would  'prevent  the  accomplishment  of  this 
main  purpose.  They  assumed  as  the  basis  of  their  action 
that  Edward  was  90  liable  for  all  of  John's  debts  that  kU 
assignment  would  stand  as  John's  under  the  Ohio  statute. 
John  expressly  declared  that  all  of  Edward's  debts  were  his 
debts,  and  all  of  his  debts  Edward's  debts.  Edward  by  ac- 
cepting the  deed  agreed  to  that  basis.  John,  by  so  making 
the  deed,  authorized  all  his  creditors  to  present  their  claims 
against  Edward.  So  doing,  without  express  reservation,  he 
estopped  himself  from  setting  up  such  presentation  as  a 
release  to  him. 

It  seems  to  us,  therefore,  that  John  is  forever  estopped  from 
claiming  that  any  creditor,  by  proving  his  claim  and  taking  a 
dividend  from  the  assignee,  thereby  released  him  from  lia- 
bility for  the  unpaid  balance.  By  equally  solemn  statements 
Edward  estopped  himself,  and  all  claiming  under  him,  from 
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assertiDg  that  any  creditor  who,  before,  or  after  March  4^ 
1879,  poshed  his  claim  to  judgment  against  John,  thereby 
lost  his  right  to  a  dividend  from  the  assignee.  This  record 
shows,  in  effect,  that  on  March  4,  1879,  Edward  assumed  (at 
least  to  the  extent  of  the  property  conveyed)  all  the  debts  of 
John,  and  that  John  assumed  all  the  debts  of  Edward ;  that 
aU  the  creditors  could  from  that  time  safely  prove  their  claims 
before  the  assignee  and  share  his  dividends  without  in  any 
manner  affecting  their  right  to  hold  John  B.  Purcell  for  un- 
paid balances;  and  that  Mannix,  who  took  with  full  notice^ 
is  bound  to  treat  every  creditor  of  John  B.  Purcell, who  proves 
his  claim,  as  a  creditor  of  Edward  Purcell  to  the  extent  of  a 
pro  rata  dividend  out  of  the  trust  property,  whether  such 
creditor  has  taken  judgment  against  John  B.  Purcell,  or  not. 
The  making  by  John,  and  the  acceptance  by  Mannix,  of  the 
deed  dated  March  9,  1879,  following  so  promptly  the  first 
intimation  that  the  deed  to  Edward  was  questioned,  we 
think,  confirms  the  inference  we  have  drawn  from  the  last 
named  deed,  and  the  agreement  under  which  it  was  made. 

Although  the  ca3e  was  argued  in  print  as  well  as  oraUy, 
counsel  urged  nothing  under  those  other  assignments  of 
error.  We  therefore  have  considered  no  question  touching 
evidence  admitted  or  excluded.  The  judgment  of  the  district 
court  is  Affirmei. 

[To  appear  in  41  O.  S.  R.] 
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OKNKBAL  DOOKBT. 

No.  847.  WiUiam  B.  King  v,  W.  S.  GappellAT,  auditor  of  Hamilton  ooanty^ 

and  C.  A.  MiUer,  treasurer  of  that  county. 
Error  to.  the  District  Court  of   Hamilton  County. 

POLI^RTT,  J. 

[See  contents  for  case  reported  in  fuU.] 
Judgment  affirmed. 
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Johnson,  C.  J.  and  MoUvaine,  J.  conoor  in  affirming  the  judgment  on 
the  groand  that  the  act  in  controversy  is  constitational.  Upon  the 
point  on  which  the  majority  unite  in  affirming  the  judgment,  they 
express  no  opinion. 

^1.  William  Butzman  and  Jacob  Mueller  v,  H.  N.  Whitbeck,  treasurer 
of  Cuyahoga  County.    Error  to  the  District  Court  of  Cuyahoga  Co. 

OwBN,  J. : 

[See  contents  for  case  reported  in  full.] 

Judgment  reversed  and  action  dismissed. 

Johnson,  C.  J.,  and  Mellvaine,  J.,  dissent. 

836.  John  Mitchell  v.  The  State  of  Ohio.  Error  to  the  Court  of  Common' 
Pleas  of  Franklin  County. 

Okbt,  J. 

1.  In  this  state  the  common  law  distinction  between  felonies  and,mia^ 

demeanors  never  existed ;  the  constitutional  inhibition  against  a 
second  trial  for  the  same  offense  embraces  all  criminal  prosecutions ; 
and  the  rule  is  that  the  accused  is  once  in  jeopardy,  when  the  plea  of 
not  guilty  is  interposed  to  a  valid  indictment  and  the  jury  is  sworn. 

2.  While  a  jury  in  a  criminal  case  may,  in  certain  circumstances,  be 

discharged,  and  the  accused  lawfully  subjected  to  another  trial,  this 
can  only  be  done  in  case  of  urgent  necessity,  such  ss  the  illness  of  the 
presidingjudge,  a  juroror  the  prisoner,  or  the  ending  of  the  term 
before  verdict,  or  where  the  court  finds  after  the  jury  has  deliberated, 
that  there  is  no  reasonable  probability  of  an  agreement. 

3.  Upon  the  trial  of  A.  charged  in  an  indictment,  under  Bev.  Stats.  Jt  ^^S^i 

with  shooting  B.  with  intent  to  kill  him,  where  the  evidence  shows 
that  A.  unlawfully  shot  at  B.  with  such  intent,  at  the  time  and 
place  and  with  a  loaded  weapon,  as  charged,  but  that  the  bullet  flailed 
to  touch  B.*s  person,  A.  may  be  found  guilty  of  an  assault,  and 
punished  under  Bev.  Stats.  ^  8823 ;  and,  in  such  case,  there  is  no 
authority  in  the  court  to  discharge  the  jury  and  subject  A.  to  trial 
and  punishment,  on  the  same  evidence,  on  an  indictment  for 
shooting  at  B.  with-  intent  to  kill  him— Rev.  Stats,  t  7303,  having 
relation  to  cases  of  variance,  where  the  accused  could  not  be  prop- 
erly convicted  on  the  first  indictment. 

Judgment  reversed;  demurrer  to  plea  overruledl  and  cause  remanded 
for  such  further  proceedings  as  may  be  authorized. 

Johnson,  C.  J.  and  MoIi«vains,  J.,  dissented. 

849.  The  Trustees  of  the  Cincinnati  Southern  Railway  v.  Jacob  A.  Haas 
•   et  al.    Error  to  District  Court  of  Hamilton  County. 

Johnson,  C.  J. 

Held:  In  proceedings  authorizing  municipal  corporations  to  appropriate 
private  property  (Rev.  Stats.  Sec.  2232  to  2261),  the  failure  of  the 
corporation  to  pay  for  and  take  possession  of  the  same  within  six 
months  after  the  assessment  of  compensation  shall* have  been  made, 
is  no  bar  to  a  new  proceeding  uhder  the  statute  by  the  same  cor- 
poration, after  the  expiration  of  the  six  months  for  the  appropriation 
of  the  same  property  for  the  same  public  use.  (Rev.  Stats.  See. 
2200.) 

Jndgpnent  reversed  and  cause  remanded. 
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885.  DawBon  v.  The  State.  Error  to  the  Diatrlot  Ck>nri  of  licking 
County.  Jadgment  reverBed  and  cause  remaoded.  No  further  report. 

MOTION  OOaKST. 

No.  121.  Abraham  and    Elisabeth  Rothwell   v.  Anna  8;    Winteratein. 

Motion  for  leave  to  file  a  petition  in  error  to  the  IMstrict  Gourt  of 

Butler  County. 
MoIiiVAiNB,  Ji    Held: 

1.  The  refusal  of  the  court  of  common  pleas  to  allow  a  petition  In  error 

in  a  fbrcible  detainer  proceeding  is  not  reviewable  in  the  district 
court  on  a  petition  in  error. 

2.  Thedistrict   court  has  no  Jurisdiction  to  review  the  Judgment  of  a 

Justice  of  the  peace  rendered  in  a  forcible  detainer  case. 
8.  A  court  without  Jurisdiction  has  no  power  to  render  Judgment  for 

costs. 
Motion  granted  and  Judgment  reversed. 
148.  Johnson  v.  Artes.    Motion  for  leave  to  file  a  petition  In  error  to  the 

DLstrict  Court  of  Van  Wert  County.    Motion  g^ranted. 
187.  Hie  Kereosene  Lamp   Heater  Co.  v.  The  Menitor  Oil  Stove  Co. 

Motion,  for  leave  to  file  a  petition  In  error  to  the  District  Court  of 

Cuyahoga  County.    Motion  granted. 
218.  Anderson  et  al.  v.  Gilchrist  et  al.    Motion  for  leave  to  file  a  petition 

in  error  to  the  District  Court  of  Warren  County.    Motion  granted. 

217.  Massey  v.  Younghue.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Cuyahoga  County.    Motion  overruled. 

218.  Spring  v.  Francisco.  Motion  for  leave  to  file  a  petition  in  evror  to 
the  District  Court  of  Cuyahoga  County.    Motion  overruled. 

219.  Sherman  v.  Newby  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Qourt  of  Cuyahoga  County.    Motion  gpranted. 

224.  Fastbinder  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error 
to  the  Court  of  Common  Pleas  of  Columbiana  County.  Motion 
granted. 

225.  In  the  matter  of  the  estate  of  Daniel  Hasen  v.  Thomas  B.  Hasen. 
Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Stark  County.    Motion  granted. 

226.  Brown,  treasurer,  etc.,  v.  Noble.  Motion  to  take  cause  No.  829,  Gen- 
eral Docket,  out  of  its  order  and  advance  the  same.  Motion 
granted. 

227.  Ross,  administrator,  v.  MoLeod  et  al.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Athens  County.  Motion 
overruled. 

228.  Braiden  v.  Mercer  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Belmont  County.    Motion  granted. 

229.  City  of  Cleveland  et  al.  v.  Sterling.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Cuyahoga  County.  Motion 
granted. 

281.  P.  C.  A  St.  L.  By.  Co.  v.  Bangerman.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  JefRanon  Cotinty.  Motion 
granted. 
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.  Androwsy  administrator  de  bonU  fion,  etc,  v.  Dayis.    Motion   for 

leaye  to  file  a  petition  In  error  to  the  Diatriot  Goort  of  Butler  County. 

Dlamiased  for  want  of  power  to  review  reverBal  by  district  court. 

Section  6710,  Key.  SUts.;  80  Ohio  Laws  100. 
.  EUiott  et  ai.  v.  Kuhn  et  al.    Motion  for  leave  to  file  a  petition  in 

error  to  the  District  Ck>urtof  Butler  Ck>unty.    Motion  granted. 


mmaxE  coitbt  coKKzanov. 


Hon.  Mont  X.  OsAJiaBS,  OM^f  Jmdft. 


Hmi.  Obomb  K.  Vash.  Hon.  VBAmLLW  J.  nicKiiAS 

Hon.  Ohablm  D.  MAma.  Hon.  Jon  MoOavut. 

Ooiumfma,  Ohio,  June  17, 1884. 

GHNHRAL  DOCOUBT. 

106.  Merritt  Burt  et  al.  v.  Wilcox  Silver  PUte  Co.  Error  to  the  District 
Ck>urt  of  Cuyahoga  County. 

Bt  thx  Coubt. 

On  May  20,  A.  D.  1875,  a  proceeding  in  bankruptcy  was  begun  against  B., 
C,  BL  and  R.,  partners  as  B.  A  Co.  On  December  21, 1876,  the  court, 
on  motion  of  the  W.  Co.,  entered  an  order  making  said  company  a 
party  to  the  proceeding,  with  leave  to  sign  the  petition  and  complete 
its  prooeas  by  January  1, 1876.  It  did  neither,  and  on  December  27, 
1876,  the  court  vacated  said  order  by  an  entry  that  did  not  recite  on 
whose  motion  it  was  made.  On  the  same  day  the  case  was  dismiased 
as  against  C.  and  F.  In  February,  1876,  the  W.  Co.  proved  a  claim 
against  B.  A  Co.  on  notes  signed  only  In  the  firm  name.  B.  was 
discharged  in  August,  1876,  and  R.  |n  January,  1877.  In  October, 
1876,  the  W.  Co.  sued  the  four  partners  on  said  notes  in  the  common 
pleas.  R.  and  C,  by  separate  answers,  pleadevi  the  pendency  of  said 
proceeding,  and  that  no  dis^arge  had  been  refused  to  R.  C.  also 
denied  the  facts  stated  in  the  petition,  and  pleaded  the  adjudication 
of  December  27,  1875,  as  m4de  while  the  W.  Co.  was  a  party,  and  a 
bar  to  Its  claim  against  her.  A  reply  to  C.'s  answer  was  filed.  At 
the  trial  the  W.  Co.  asked  the  court  to  charge  the  jury  that  it 
satisfied  that  the  only  ground  on  which  they  could  find  for  the  defense 
wss  that  the  action  was  prematurely  brought,  the  verdict  should  so 
state.  This  the  court  reftised.  A  general  verdict  and  judgment 
"for  the  defendants"  was  set  aside  by  the  district  court. 

HHd!  1.  The  entry  of  December  27,  1875,  was  valid  notwithstanding  a 
rule  of  court  directed  that  such  an  order  should  state  on  whose 
motion  it  was  made 

2.  The  W.  Co.  was  not  a  pariy  to  the  abjudication  dismissing  the  pro- 
ceeding against  C.  and  F.,  and  Is  not  alfected  thereby. 

8.  Under  section  6106,  U.  8.  Rev.  State.,  the  W.  Co.  should  have  delayed 
suit  until  after  the  dlsohairge  at  R, 
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4.  The  trtal  court  should  have  inst  moted  the  Jury  as  so  requested  by  the 
W.  Go.,  and  for  that  reason  the  district  court  did  not  err  in  granting 
a  new  trial. 

Judgment  aiBrmed. 

0ICKMAN,  J.,  did  not  sit  in  this  case. 

.888.  Daniel  Bills  et  al.  v,  Myron  Bills.  Error  to  the  District  Court  of 
Huron  county. 

Bt  ths  Ooubt. 

In  an  action  by  a  creditor  to  set  aside  a  deed  made  by  an  insolvent 
debtor  to  his  wife  (throufch  a  third  party),  the  petition  averred  that 
the  conveyance  was  made  after  the  debt  accrued  without  any 
valuable  consideration ;  and  that  it  was  made  with  intent  to  hinder, 
delay  and  defraud  creditors.  At  the  trial  the  defendants  made  no 
claim  that  any  valuable  consideration  supported  the  deed,  but  oftered 
to  prove  that  when  it  was  delivered  the  land  was  the  fkmily  home- 
stead ;  that  it  was  incumcumbered  by  a  mortgage  paramount  to  the 
homestead  exemption,  and  was  worth  only  |700  more  than  the 
mortgage  debt.  The  trial  court  excluded  this  evidence  as  immaterial, 
set  aside  the  deed  and  decreed  a  sale. 

Aid.'  1.  Notwithstanding  the  decree,  the  |600  exemption  in  lieu  of  a 
horaestesd  may  be  allowed  out  of  the  proceeds. 

2.  As  the  case  was,  the  evidence  excluded  was  immaterial. 

Judfgment  affirmed. 

896.  Lydia  Ijoudon  v.  James  Patterson,  administrator.  En%r  to  the 
District  Oourt  of  Oolumbiana  County. 

Bt  thb  Court. 

Under  section  8276,  Rev.  S^ts.,  a  probate  court  made  an  order  directing 
the  then  guardian  of  a  lunatic  to  pay  as  a  preferred  claim  a  debt 
incurred  by  a  former  guardian  for  the  support  of  the  lunatic  and 
his  family.  The  sum  due  was  not  disputed.  The  second  guardian, 
when  appointed,  had  received  **  much  more  than  enough  "  assets  to 
pay  all  the  costs  of  guardianship  to  that  time  and  all  then  existing 
liabilities.  She  neglected  to  pay  them,  and  incurred  new  debts. 
Before  the  order  first  above  named,  she  had  filed  an  account  ahowing 
her  receipts  and  payments.  The  court  had  approved  it  and  found 
due  to  her  from  her  ward  a  sum  larger  than  all  the  remaining  assets. 
She  appealed  to  the  common  pleas.  Pending  the  appeal  her  ward 
died  and  she  became  his  administratrix.  The  common  pleas  found 
the  facts  as  above  stated  and  directed  her  to  pay  debts  Incurred 
during  the  guardianship  in  the  order  In  which  they  were  contracted. 

Held .-  1.  Th9'  probate  court  had  jurisdiction,  under  said  section,  to 
make  the  order. 

2.  The  approval  of  the  guardian's  account  and  its  finding  did  not  operate 
as  a  bar  to  the  application  for  said  order. 

8.  The  death  of  the  ward  did  not  take  away  the  creditors'  right  to  the 
order. 

Judgment  affirmed. 

270.  Sherman  v.  Pierce  et  al.  Error  to  the  District  Court  of  Wood 
Coun^. 
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Wliilet  he  record  dlselosea  aoMe  of  hardship  under  a  ditch  law,  the  nle 
'*  store  deeiaiBf**  requiiee  ns  to  hold  that  we  have  no  right  to  distorb 
the  Jodgment  below.    Judgment  affirmed.    No  further  report. 

488.  Kelley  et  al.  v.  Woodstock  Bank.  Error  to  the  District  Court  of 
Darke  Oounty.    Judgment  afflrmed.    No  report. 

449.  Sanders  v.  Smil  ^.  Error  to  the  District  Court  of  Jelferson  County. 
Judgment  aiBrmed.    No  report 

407.  Jeflbrson  National  Bank  v.  Purcell.  Error  to  the  District  Court  of 
Hamilton  County.    Judgment  affirmed.    No  report. 

406.  P.,  C.  A  St.  L.  R'y  Co.  v,  Hayner  et.  al.  Error  to  the  District  Court 
of  Warren  County.    Dismissed  for  want  of  preparation. 

400.  Prita  v,  Drake  et.  al.  Error  to  the  District  Court  of  Hamilton 
County.    Dismissed  for  want  of  preparation. 

461.  Vance  et.>al.  v.  Ba&er  et  al.  Error  to  the  District  Court  of  Cham- 
paign County.    Dismissed  for  want  of  preparation. 

No.  388.  Kelly  v.  The  City  of  Columbus.  Error  to  the  District  Court  of 
Franklin  County. 

MoCAUurr,  J. 

1.  The  owner  of  land  adjacent  to  a  street  of  «  city  is  not  Uabie  for  an 
injury  resulting  from  the  unsafe  or  dangerous  condition  of  the  land, 
where  the  perton  injured  left  the  street  and  went  upon  the  a<jyaoent 
land  without  the  knowledge  and  without  any  inducement  from  the 
owner  or  occupant  thereof,  and  without  iuTitation,  ezpreas  or 
implied. 

a.  The  fact  that  the  pavement  was  continuous  from  the  sidewalk,  over 
the  adjacent  land  te  the  place  of  danger,  was  not,  of  Itself,  an  implied 
invitation  to  a  person  on  the  pavement  to  go  upon  the  adjacent  lands. 

Judgment  afflrmed. 

884.  Baoher  «.  Shawhan.    Error  to  District  Court  of  Wyandot  County, 

HABTZif,J.'  Beld: 

1.  In  an  action  where  property  Is  attached  and  summons  returned  ''not .' 

served,"  no  time^  is  fixed  by  statute  within  which  service  by  publica- 
tion mast  be  made. 

2.  Hence:  Whetre  the  service  by  publication  was  not  completed  until 

eight  months  after  the  return  of  summons,  It  is  error  to  dismiss  the 
action  Ibr  an  alleged  want  of  Jurisdiction  by  reason  of  such  delay. 

Judgment  reversed. 

881.  Wildermuth  v.  Koonig  et  si.  Error  to  the  District  Court  of  Meigs 
County 

Nash,  J. 

[See  contents  for  case  reported  in  full.] 
Judgment  affirmed. 
980.  Patrick  Brannan  et  al.  v,  John-B.  Purcell  et.  al.     Error  to  the 

District  Court  of  Hamilton  County. 
Obahoxb,  C.  J. 

[See  contents  for  case  reported  in  ftill.] 
Judgment  affirmed. 
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Monoii  soonr. 

86.  Furrington  v.  Geariiard  ei.  aL  MoUon  for  a  rahearlng  in  m^  No. 
212,  GoDeral  Doekei.    Motton  overraML 

40.  Maaon  v.  Droobard.  Motion  to  dlamlflB  oanae  No.  61$,  Ctanenl 
Docket,  for  want  of  preparation. 

lioaTe  granted  plaintiff  in  error  to  file  ten  oopies  of  a  printed  index  to 
tbe  record  as  printed,  alao  to  make  written  mai^glnal  refereneei  In 
record  and  brief;  alao  to  fumiab  two  copies  to  ooonsel  for  defendsnt. 
All  to  be  done  before  Augnat  1, 1884. 

Motion  overmled. 

42.  Sewell  et.  aL  e.  Pmden.  Motion  to  reinstate  cause  No.  147,  Genenl 
Docket.  Tbere  is  no  bill  of  exceptions  in  the  record,  and  without 
one  there  seems  no  ground  to  disturb  the  judgment  b^ow.  Motioa 
overruled. 

48.  Sewell  v.  Lovette  et.  al.  Motion  to  reinstate  cause  No.  148,  Geneial 
Docket,  niere  is  no  bill  of  exceptions.  The  record  rtlsclnssn  no 
error.    Motion  overruled. 

41.  Devereuz,  receiver,  Ac,  v.  Hart:  Motion  to  reinatate  cause  No.  387, 
General  Docket.    Motion  granted. 


DIGEST  OF  CASES. 


m—RighU  of  AdmiBtraior  De  Bcm»  Notu—^oen  an 
administrator  keeps  an  account  in  bank  in  his  representative  capacity, 
and  dies  before  completing  bis  duties,  the  administrator  de  twniM  mom  Is 
not  entitled  to  claim  from  the  bank  the  amount  of  the  deposit.  He 
must,  in  order  to  recover  this,  demand  it  from  and  sue  the  representative 
of  the  original  administrator.  SU^fmaker  v.  JBonle.  Sup.  Ct.  Pa.  14  W. 
N.C.,840. 

Agreement  Between  Parttsi  Xntsiestsd,  to  Hd  at  Vereelssaie— Aiie  noC 
JFVtBtuiiileia.— An  agreement  by  the  bondholders,  stockholders  and  the 
unsecured  creditors,  to  bid  at  a  foreclosure  sale  of  a  railroad,  ao  that  the 
.property  would  not  be  sacrificed,  is  not  a  fraudulent  agreement,  and 
the  sale  will  not  be  set  sside  on  that  account.  Amuiyivcmki 
UimCo.'9  Appeal   8up.Ct.Pa.    PitUb.  L.  J.,  June  20, 1884. 


CoBsigaor  and  Ooarigiiee  DeKtwy.— A  mere  deposit  of  the  goods  hj 
the  respondents  on  their  own  wharf,  without  acceptance  by  the  con- 
signee, not  separated  and  set  apart  from  the  residue  of  the  oaigo,  and 
without  a  reasonable  opportunity  and  time  for  their  removal,  does  not 
dischargeihe  respondents,  and  they  remain  at  the  risk  of  the  cairieis. 
iramer  v.  SUamakip  iZUiiois.  In  Admirality  U.  S.  C.  C,  B.  D.  Pa.  Phila. 
Intel.,  May  80, 1884. 
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Orialaftl  law— Ab(^JD^€n«0.— Homldde  cannot  be  exoosed  on  the 
gioond  that  the  aanllant  waa  ignorant  of  the  fact  that  hia  Tictim'a 
feeble  health  would  not  enable  him  to  feaiat  the  violence.  SUUe  t. 
OomUOo,    S.  C.  Iowa,  Dec,  ISSk. 

IqaitaUe  Aotiea— ^ifi«iMlecf  Oompiainl--Impeaekment  of  ITiCfieM.— By 
the  Terification  of  an  original  complaint  the  plaintiff  makes  its  atate- 
menta  hia  own.  After  the  filing  of  amended  complaint  the  original 
eeaaeato  perform  any  office  as  a  pleading,  and  ita  avermenta  can  not  be 
naed  to  diaprove  thoae  of  the  amended  oompIainL  Bnt  where  the 
plaintiff  teatifiea  aa  a  Witneea  in  hia  own  behalf,  the  original  complaint 
ia  admiaaible  ip  evidence,  for  the  purpoee  of  impeaching  him,  when  the 
atatements  contained  therein  are  inconaiatent  with  hia  statements  aa  a 
witness.    Jokmom  etoLv.  i\>iMr«.    Gal.  Sop.  Ct.,  2  Weat  Ooaat  Rep.  740. 


VraadaleatCeaveyaaee— JETuabciml  and  Wife.-^JL  husband  may  aettle  a 
portion  of  his  property  upon  his  wife,  if  he  does  not  thereby  impair  the 
elaima  of  eziating  creditors  and  the  settlement  is  not  intended  as  a  cover 
to  fkiture  schemes  of  fraud.  When  a  husband  settles  a  portion  of  hia 
property  on  hia  wife,  it  ahould  not  be  mingled  up  or  confounded  with 
that  which  he  retains,  or  be  left  under  his  management  or  control,  with- 
out notice  that  it  belongs  to  her.  The  settlement  may  be  made  either  by 
the  purchase  of  property  and  taking  a  deed  thereof  in  her  name,  or  by 
transfer  to  trustees  for  her  benefit ;  and  hia  direct  conveyance  to  her, 
when  the  fact  that  it  ia  intended  as  such  settlement  is  declared  in  the 
inatrument,  or  otherwise  clearly  establiahed,  will  be  sustained  in  equity 
against  the  claims  of  creditors.  The  technical  reasons  of  the  common 
law,  growing  out  of  the  unity  of  huaband^and  wife,  which  preclude  a 
oonveyance  between  them  upon  a  valuable  consideration,  will  not,  in 
auch  a  case,  prevail  in  equity  and  defeat  his  purpose.  Mocre  v.  Page. 
U,  8.  8.  C,  Vol.  Ill,  U.  8.  R.,  p.  117. 


OaraishflMnt— Jdint  JudgmetU.^Ttie  Intereat  of  two  joint  judgment 
creditors  in  a  judgment  cannot  be  reached  by  garnishment.  McDonald 
V.  JFVie^MaA,  «<e.,  Ob.    Eng.  Ct.  App.    May  1,  '84.    74  L.  T.,  80. 


Implied  'WnxnaXfr-Sale  by  Wriiten  Oontraet— Parol  JEmdence,— The 
vendor  of  personal  property  in  his  possession  warrants  his  title  to  the 
same  by  implication.  Whether  such  sale  be  by  written  bill  or  sale  or 
oral,  the  implied  warranty  of  title  may  be  rebutted  by  parol.  The  law 
does  not  general]  v  imply  warranties  as  to  quality.  As  to  such  warrantiea 
the  rule  It  caveat  en^lor^  and  the  purchaser  baa  no  remedy  except  in 
caaes  of  express  warranty  or  fraud.  If  the  contract  of  sale  be  reduced 
to  writing,  nothing  which  is  not  found  therein,  except  that  which  the 
law  implies,  forms  part  of  the  contract.  When  such  contract  contains 
no  warranty,  or  expresses  the  warranty  that  Is  given  by  the  vendor,  parol 
evidence  ia  inadmissible  to  show  the  existence  of  a  warranty  in  the 
former  case,  or  to  extend  it  in  the  latter.  Joknaon  v.  Powers.  Sup.  Ct. 
GaU    2  Weat  Coaat  Rep!  740. 
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JudgmeBti  Agalast  Luatio  YMMalU—Biffhta  of  Bona  Fide  PmrekoMrt. 
—A  Judgment  against  a  lanatlo  is  not  void  but  voidable  merely,  and  a 
■ale  upon  execution  to  a  bonaJkU  purchaser  transfers  the  title  and  pro- 
tects it  from  attack.    Head  V.  Sack.    Sup.  Ct.  Mo.    May  5, '84. 


Jadgmeat— ^^iMt  Firm  in  Firm  Name,  Not  Giving  Individuai  Namee 
of  Partners— Lien  of  Judgment  Holder-Judgment  Against  Firm  -Om- 
fessed  by  One  Partner.—ln  distributing  the  proceeds  of  asherilT's  sale  of 
realty  of  a  firm,  the  plaintiff  in  a  judgment  which  is  entered  and  in- 
dexed against  the  delisndants  in  the  firm  name  without  giving  any  suf- 
ficient designation  of  the  persons  constituting  the  firm  by  addition  of 
the  christian  names,  will  not  participate  as  against  subsequent  lien 
creditors  without  notice.  Notice  or  knowledge,  however,  of  the  facta 
relating  to  such  Judgment  on  the  part  of  subseqent  purchasers  and  lien 
creditors  before  their  rights  attach,  will  supply  such  defective  entry  and 
index.  In  this  case  the  plaintiff  in  a  subsequent  judgment,  which  waii 
entere<l  by  confession  in  his  favor  as  guardian,  was  also  a  member  of  the 
firm  who  were  defendants  in  the  same  Judgment,  and  he  was  also  the 
same  partner  who  had  confessed  the  prior  Judgment  in  question  against 
the  same  defendants  with  the  consent  of  his  co-partner.  Heid,  that  he 
necessarily  had  knowledge  of  the  constitution  of  the  said  .firm,  which 
notice  was  in  law  communicable  to  the  minors  he  represented,  and 
therefore  such  subseqent  judgment  could  not  participate  to  the  exclusion 
of  such  prior  defectively  entered  and  Indexed  judgment.  A  judgment 
confessed  against  a  firm  by  a  partner,  for  money  borrowed  for  the  use  of 
the  firm,  is  valid  as  to  other  creditors,  if  the  remaining  partners  are  sat- 
isfied.   HamHUm's  Appeal.    8up.  Ct.  Pa.    Pitts.  L.  J.,  May  28, 1884. 

liquor  lieenf  e—ToxaCum  of  Traffic  m  Liquor  Mamtfactured  out  of 
State— Exports  and  Imports  De/hied,—The  imposition  of  the  tax  upon  the 
business  of  selling  intoxicating  liquors  supplied  from  manufacturers  out 
of  the  state  is  not  a  license,  and  is  not  a  violation  of  the  constitution  of 
Michigan.  It  is  a  restraint  upon  such  traffic  through  the  police  power  of 
the  state.  The  statute  (act  226,  Sess.  Laws  1876)  does  not  prohibit  the 
introduction  or  sale  of  liquors  made  outside  the  state;  it  simply  taxett 
the  person  who  carries  on^the  business  here  by  making  sales  in  thisstate« 
and  is  not  in  confiict  with  the  article  of  the  federal  constitution  regard- 
ing  the  commerce  between  states.  There  is  no  unjust  discrimination  in 
the  above  act  against  citizens  of  other  states ;  the  person  paying  the  tax 
stands  on  the  same  footing  as  the  resident  dealer,  both  as  to  sales  made 
and  quantity  sold.  The  term  ^Mmports ''  or  '*  exports**  in  the  federal 
constitution  refers  to  goods  passing  from  or  to  foreign  countries,  and 
does  not  affect  interstate  commerce.  People  v.  Walling.  Mich.  Sup.  Ct. 
!8  N.  W.  Rep.  807.  * 


Mortgage— ia  a  Mere  Security  for  Debt. — A  mortgage  is  a  mere  security 
for  debt,  and  the  mortgagee  is  not  entitled  to  the  rents  and  profits  until 
he  gets  possession  by  foreclosure.  Teal  v.  Walker.  U.  S.  S.  C.  April  7» 
'84.    S.  C.  Rep.,  420. 
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TMMHioB  of  Land  VotiM  to  Put  ea  laqviry.— The  powoaaion  of  land  is 
notice  to  the  world  of  every  title  under  which  the  occupant  claims  it, 
«niBcient  to  put  a  purchaser  or  mortgagee  on  inquiry,  nnleea  the  occu- 
pant has  put  a  title  on  record  Inconsistent  with  his  possession,  lliere* 
fore,  where  a  party  has,  without  authority,  taken  a  deed  to  himself  of 
l>roperty  which  he  purchased  for  another  with  that  other's  money,  and 
such  equitable  owner  took  and  retained  possession,  and  then  the  holder 
<of  the  legal  title  created  a  mortgage  of  the  property,  the  possession  of 
the  equitable  oi^er  was  sufficient  to  put  the  mortgagee  on  notice,  and 
the  want  of  authority  to  create  the  mortgage  is  a  defense  thereto  on  the 
part  of  such  equitable  owner.  Rowe  v.  Beam.  Sup.  Ct.  Pa.  Pittsb.  L. 
J.,  June  7,  '84. 

Pro^ziitiiif  JMtt^  Valuable  Oim9idercUion---Bill  of  Interpleader^C&nr 
JUetmg  daima/or  .B^rU.— The  cancellation  of  a  pre-existii^g  indebtedness 
may  be  a  sufHclent  consideration  to  constitute  a  vendee  a  purchaser  in 
good  faith  and  for  a  valuable  consideration.  A  tenant  against  whom  two 
conflicting  claims  for  the  rent  doe  are  made,  may  Institute  a  bill  of 
interpleader  against  such  claimants,  to  determine  their  respective  rights 
to  the  rent.  In  such  action  the  court  may  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  themselves.  SchltUer  v.  Harvey 
•etai.     Oal.8up.Ct.    2  West  Coast.  Rep.  780. 

Bailrsad  Beads— Over  J4MMe.— Where  a  railroad  company  had  con- 
tracted that  it  would  not  Issue  its  first-mortgage  bonds  In  excess  of  ten 
thousand  dollars  per  mile  of  completed  road,  but,  subsequent  to  the 
sale  of  its  filrst  mortgage  to  that  extent,  it  did  issue  its  bonds  in  excess 
of  such  an  amount.  HeUiy  that  such  over  Issue  wss  void  as  againat  the 
holders  of  the  bonds  regularly  Issued  to  the  extent  limited,  none  of  the 
holden  of  suoh  over-issue  being  innooent  purchasers,  for  value.  UnioH 
Truai  Ob.  v.  NeiMuia  A  Oregon,  M,  B.  Cb.  U.  8.  C.  C,  Dist.  of  Nev.  2  West 
Coast  Rep.  701.    March  19, 1884. 

Bailroad  e9.^Abandotnneni  of  Portion  of  /:.t»te.—2>xeAe8.— Although  a 
railroad  company  may  by  its  locAea  have  abandoned  a  portion  of  its  line 
to  another  company,  It  is  a  matter  that  a  third  company  cannot  take 
advantage  of  on  an  attempt  by  the  first  company  to  cross  its  tracks, 
such  abandonment  not  being  shown  to  exist  at  the  proposed  crossing. 
The  powers  of  everv  corporation  must  be  found  in  its  charter.  A  cor- 
poration cannot  assume  the  position  of  the  commonwealth  as  In  a  writ 
of  quo  tffarranto,  and  procure  the  forfeiture  of  the  charter  of  another  cor- 
poration for  mere  non-user.  It  may  call  upon  the  latter  to  8how  by  its 
charter  that  it  has  the  power  to  do  what  it  proposes  to  do,  and  it  may  be 
shown  by  the  same  instrument  that  powers  once  possessed  have  been 
forfeited  by  lapse  of  time  or  otherwise.  A  contract  may  be  forfeited  by 
the  laehe»  of  one  of  the  parties  to  it,  but  if  the  other  does  not  choose  to 
Insist  upon  a  forfeiture  no  one  else  can  take  advantage  thereof.  Western 
Pa.  R.R,Oo:9  Appeal,    Sup.  Ct.  Pa.    Pittsb.  L.  J.    May  14, '84. 
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Sftlt  of  BmI  litato— GtNPimiMfofMrtf— 7\iim  when  JBIweiicie  of  Cbmlrad.— 
The  respondents  authorised  the  appellants  In  writing  to  sell  certain  real 
and  personal  property  for  them  at  a  given  price  and  within  a  specillsd 
time.  On  the  last  day  of  such  time  the  sppellants  produced  as  a 
purchaser  one  who  professed  to  be  able  to  pay  the  price  agreed  upon,  and 
willing  to  do  so  if  the  respondents  would  allow  him  a  reasonable  time  to 
examine  the  title  to  the  property.  This  the  respondents  refused,  bat 
tendered  him  a  deed  for  the  property,  which  be  reAised  to  aooept,  for 
want  of  mn  opportunity  to  make  such  examination.  HeU^  that  the 
appellants  were  not  entitled  to  the  stipulated  commissions ;  thai  time 
was  of  the  essence  of  the  contract  for  the  sale ;  that  a  reasonable  time  for 
the  examination  of  title  could  not  be  implied  where  the  limit  for  ac- 
ceptance was  definitely  fixed  by  the  terms  of  the  olfer ;  that  to  entitle 
them  to  commissions  the  appellants  should  have  produced  a  purchaser 
both  able  and  willing  to  consummate  the  purchase  within  the  stipulated 
time.     Watstm  v.  Brooks.    Oregon  Sup.  Ct.    West  Oosst  Rep.  675. 

TiitamoBtaij  Writing— iVomiM  qf  Momtsy  Ftt^foUt  after  Promieor'9 
Dea^A.— In  an  action  of  assumpsit  the  following  paper  was  admitted  in 
•Tidenoe,  vis.:  ** August  IS,  1885.  I  give  these  few  lines  to  Osroline  Oar- 
man,  to  ahow  that  I  want  her  to  have  the  aum  of  twelve  hundred  doUaia 
at  my  death.  She  lived  with  mee  A  number  of  years,  And  got  very 
little  for  it,  so  I  thought  It  rite  to  leave  her  This  little  sum,  to  be  paid 
to  her  out  of  my  home  property.  From  Nxbdhak  Wn^oit.'*  Held, 
that  this  was  error,  as  the  paper  was  a  testamentary  writing,  and 
ahonld  have  been  probated  as  a  will.  The  fact  that  it  was  delivered 
during  the  lifetime  of  the  testator  does  not  make  it  irrevocable  and  a 
contract.  WUson  ef  of.  v.  Van  Leer  et  ux.  Sup.  Ct.  Fa.  Pitteb.  1>^. 
Jour.,  May  21,  *8i. 

v.  B.  Beaded  Waiehoue—  Whisky  DepoaUed  ta,  nol  Sui^ieel  to  AUadk- 
meni  from  State  Oourt^Rule  for  Qmlempt  Ay  Siate  Ckmrt  to  I^ederal 
Officer  Removable  to  Federal  ancr£.— Whisky  deposited  in  a  bondfMl 
warehouse  of  the  United  States  and  held  therein  for  internal  revenue 
tax  due  the  government,  is  virtually  in  the  possossion  of  the  United 
States ;  and  a  sheriff  has  no  right  to  enter  such  warehouse  and  seise  in 
execution  snch  whisky  as  the  property  of  the  defendant  on  a  writ  of 
fieri  faeias  in  his  bands,  even  though  he  may  offer  to  pay  the  tax.  A  rule 
upon  a  United  States  internal  revenue  collector  granted  by  astate  court 
upon  the  petition  of  the  sheriff  to  show  cause  why  an  attachment  ahonld 
not  issue  against  him  for  contempt  of  the  process  of  said  court  in  refus- 
ing to  permit  the  sheriff  to  enter  a  bonded  warehouse  of  the  United 
Statesand  seize  in  execution  whisky  held  therein  for  internal  revenue 
tax,  is  a  *'  civil  suit "  removable  into  the  United  States  circuit  court 
under  section  643  of  the  Revised  Statutes.  Where  a  cause  is  removable 
under  said  section  643  the  jurisdiction  of  the  circuit  court  attaches  upon 
the  filing  therein  of  a  proper  petition,  and  upon  the  delivery  of  the 
prescribed  process  issued  to  the  state  court,  the  Jurisdiction  of  the  latter 
court  is  wholly  diverted,  so  that  its  subsequent  orders  are  coram  wm 
JwHce  and  void.  MeCuUough,  Jr.^  v.  Large,  U.  8.  C.  a  Pittsb.  Leg. 
Jour.,  May  28, 1884. 
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CUBBENT  TOPICS. 

Thb  Sapreme  Court  and  Supreme  Court  Commission  of 
Ohio,  adjourned  for  the  usual  summer  vacation  on  Friday 
June  27th,  to  meet  again  in  September. 


The  contract  of  the  state  with  Banks  ft  Bros,  of  New  York,, 
for  the  publication  of  the  decisions  of  the  Supreme  Court 
and  Supreme  Court  Commission  of  Ohio,  expired  June  28d» 
It  is  to  be  hoped  this  contract  will  in  future  be  given  to  an 
Ohio  firm.  We  can  not  see  why  this  work  can  not  be  dono 
in  Ohio  at  least  as  well,  and  much  more  conveniently  and 
properly. 


In  Ix^e's  Appeal,  the  Superior  Court  of  Pennsylvania  the 
other  day  decided  that  where  a  purchaser  of  realty  at  sheriff's 
sale,  being  unable  to  pay  the  amount  of  the  bid,  borrows  the 
amount  -from  another,  and  the  sheriff 's  deed  is  made  to  that 
other  under  an  agreement  that  the  said  conveyance  shall  stand 
as  security  for  said  loan  as  interest,  such  conveyance  is  in  law 
a  mortgage,  and  equity  will  decree  a  reconveyance  to  the  bor- 
rower on  payment  of  the  loan. 
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NOTES  OF  CASES. 


nrnnuD  bt  a  tbbb  r  Aime. 

Alexander  Weber  sued  the  Mayor,  &c.,  of  the  city  of  New 
York  to  recover  $20,000  damages  for  personal  injuries.  On 
the  trial  last  week,  before  Jud^e  Freedman  and  a  jnry,  in  the 
Superior  Court  of  New  York,  it  appeared  that  one  morning 
in  the  latter  part  of  May,  18%,  while  the  plaintiff  was  driv- 
ing through  Bast  Eeighteenth  street,  a  large  tree,  standing  on 
the  sidewalk  in  front  of  the  premises  owned  by  the  Hon. 
Hamilton  Fish,  suddenly  fell,  demolishing  his  wagon  and 
hurting  his  horse  so  as  to  render  him  useless.  The  plaintiff 
was  struck  in  the  small  of  the  back  by  one  of  the  limbs,  and 
was  thus  knocked  out  of  his  wagon  and  pinned  to  the  ground. 
His  doctor  testified  that  this  blow  had  produced  a  serious  and 
permanent  disease  of  the  spinal  cord. 

The  tree  was  in  full  bloom  and  was,  to  all  outward  appear- 
ance, perfectly  sound,  healthy  and  vigorous.  After  it  fell, 
however,  it  was  discovered  that  several  of  its  roots  had  been 
cut  off  on  the  side  toward  which  it  fell — the  side  nearest  the 
curbstone — ^and  two  horticulturists  who  were  examined  tes- 
tified that  the  cuts  looked  as  if  they  had  been  made  about  a 
year  before  the  accident.  It  was  then  shown  that  in  May, 
1882,  the  city  had  made  a  contract  with  one  Cummincc  -to 
repave  Bast  Bighteenth  street  and  reset  the  curb  and  gutter, 
and  that  one  Lynch,  a  city  inspector,  had  supervised  the  work 
and  had  certified  that  it  had  been  properly  completed. 

A  motion  was  then  made  to  dismiss  the  complaint  upon  the 
ground  thaf  no  notice  of  the  alleged  defect  either  express  or 
constructive  had  been  brought  home  to  the  defendants,  and 
that  the  proofs  failed  to  show  that  any  of  the  officers  or 
agents  of  the  city  had  knowledge  of  the  alleged  cutting  of 
the  roots. 

The  complaint  was  dismissed. 
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OBIGJNAL  ARTICLES. 

conEAon  ov  ¥aibtii>  woxn  nr  ohio.— it. 

These  two  doctrines — the  American  and  English — existed 
when  the  enabling  statutes  were  enacted.  The  first  steps 
towards  this  legislation  were  experimental  and  limited  (Kelly 
Cont.  M.  W..261)  but  in  1848  New  York  and  Pennsylvania 
enacted  statutes  revolutionizing  the  doctrine,  and  from  that 
time  forward  the  legislation  has  been  .tending  to  make  a 
married  woman  a  feme  sole  with  respect  to  her  separate  estate. 

These  enabling  statutes  may  be  divided  into  three  classes : 
First,  statutes  which  make  the  wife  the  owner  at  law  of  the 
property  she  had  before  and  acquired  during  marriage  instead 
of  letting  it  pass  to  the  husband  under  the  rules  of  the  com- 
mon law.  Second,  statutes  which  merely  exempt  the  wife's 
property  from  her  husband's  debts,  contracts  and  obligations. 
Third,  statutes  which  not  only  make  her  the  owner  at  law  of 
the  property,  but  expressly  empower  her  to  contract  and  be 
contracted  with  in  a  more  or  less  degree. 

By  the  common  law  a  married  woman  could  not  make  a 
contract  and  could  not  own  any  personal  estate  ;  it  passed  to 
the  husband  on  the  marriage  (Kelly  263).  To  prevent  the 
husband  from  acquiring  this  property  interest  by  virtue  of 
the  marriage,  an  equitable  trust  was  created  for  her  sole  and 
separate  use.  To  accomplish  the  same  purpose  (and  in  some 
cases  much  more)  the  enabling  statutes  were  enacted.  {Snyder 
V.  The  People,  26  Mich.  108 ;  MUcheil  v.  Otey,  23  Miss.  239 ;  Todd 
V.  Leej  15  Wis.  380).  The  trust  accomplished  the  purpose 
when  the  parties  made  the  contract ;  and  the  statutes  did  it 
without  agreement  (Blemns  y.  Biu:hj  26, Ala.  292;  Clatoeon  v. 
Claweon,  25  Ind.  229;  Peake  v.  La  Baw,  6  C.  E.  Green  282). 
These  statutes  abrogate  the  common  law  16  the  extent  of  the 
interests,  rights  and  powers  conferred  by  them,  but  do  not 
interfere  with  the  equity  doctrines  for  the  reason  that  the 
purpose  and  principles  of  both  are  the  same;  Siort  v.  BcUde, 
^  Ala.  463 ;  BaUin  v.  Dillaye,  37  N.  Y.  35 ;  AOnn  v.  Lord,  89  N. 
196;  Kelly  Cont.  M.  W.  263).  It  therefore  follows  that 
common  law  prevails  except  in  so  far  as  these  statutes 
erpressly  or  by  necessary  implication  change  it,  or  except  in 
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80  far  as  removed  by  the  statutes ;  (Brookings  v.  WhiUt  49  Me. 
479;  Lord  v.  Parker,  8  Allen,  129;  Kelly  Cont.  M.  W.  268). 
The  same  rule  was  applied  to  the  equity  doctrine  that  the 
common  law  prevailed  except  in  so  far  as  the  equitable 
— (trust)  estate  changed  it ;  Pavoer  v.  Lester,  17  How.  Pr.  418 ; 
Stone  V.  Oaxzam,  46  Ala.  275 ;  Bergey's  Appeal,  10  Smith  (Pa.) 
408).  Hence,  unless  it  is  so  expressly  provided,  these  statutes 
do  not  interfere  with  the  marital  relations  and  duties,  nor 
take  from  the  husband  his  marital  rights  except  as  to  the 
property,  nor  relieve  him  from  responsibility,  except  as  they 
relate  to  the  wife's  debts  and  contracts  binding  upon  her  stat- 
utory estate.  {Walker  v.  Reamy,  12  Casey  410;  Cbfe  v.  Van 
Riper,  44  111.  68;  Pippen  v.  Wesson,  74  N.  C.  442  ;  Pond  v.  Cbr- 
pmter,  12  Minn.  432:  Conufayy.  Smith,  13  Wis.  131.  Under 
the  class  of  statutes  which  provide  that  a  married  woman 
may  contract  and  be  sued  at  law  as  a  feme  sole — or  sui  juris-— 
she  has,  as  a  general  rule,  full  power  to  contract  and  also  the 
reciprocal  responsibilities;  hence  the  equity  doctrines  are  not 
applicable  because  she  is  endowed  by  law  with  the  powers  of 
of  a  person  sui  juris ;  (  WUlard  v.  Eastham,  15  Gray,  328 ;  Rogers 
V.  Ward, ,  8  Allen,  387 ;  Oookson  v.  Toole,  59  111.  615 ;  BatchMer 
V.  Sargent,  47  N.  H.  262;  DeVries  v.  Ckmklin,  22  Mich,  255; 
Kelly  Cont.  M.  W.  264).  Under  the  class  of  statutes  which 
merely  exempt  her  property  from  her  husband^s  debts,  she 
has  no  power  of  contract  or  legal  ownership.  Most  all  other 
statutes  give  to  the  wife  a  separate  estate  at  law,  instead  of 
letting  it  pass  to  her  husband  under  the  rules  of  the  common 
law,  just  as  the  trust  in  equity  gave  her  a  separate  estate 
instead  of  letting  it  j)ass  to  the  husband  under  the  common 
law;  (Johnson  v.  Oummins,  1  C.  E.  Green 97:  Leonardo,  Rogan^ 
20  Wis.  540 ;  Kelly  Cont.  M.  W.  264.  But  this  property  vests 
in  the  wife  as  a  wife's  property — ^a  person  who  is  not  sui  juris 
— and  does  not  vest  in  her  with  the  same  dominion  and  power 
which  the  husband  would  have  had,  had  it  passed  to  him 
under  the  rules  of  the  common  law.  It  vests  in  the  wife  the 
legal  title,  but  does  not  confer  upon  her  the  general  power  of 
contract,  nor  enable  her  to  bind  her  person,  nor  enter  into 
personal  contracts;  but  she  can  charge  this  legal  separate 
estate,  created  by  statute,  to  the  same  extent  and  for  the  same 
purposes  that  she  could  have  charged  her  equitable  separate 
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estate  created  by  a  deed  of  trust,  (Kelly  Cont.  M.  W.  265,  and 
cases  cited)  for  the  reason  that  the  statute  does  not  interfere 
with  the  equity  jurisdiction  or  power  to  charge  in  equity,  nor 
change  the  status  of  marriage  except  only  to  deprive  her  hus- 
band of  his  interest  in  and  control  over  her  property ;  nor 
change  the  common  law  disability  to  contract,  except  in  so 
far  as  the  statute  gives  the  power  to  hold  and  enjoy,  and  except 
as  to  the  equitable  doctrine  to  charge,  applies  (Kelly  Cont. 
M.  W.  265). 

Now,  as  a  married  woman,  under  these  statutes,  receives 
the  right  to  hold  and  enjoy  the  separate  estate  at  law,  it  has 
been  asserted  that  it  logically  follows  that  any  act  or  contract, 
which  enables  her  to  use,  hold  and  enjoy  such  separate  estate 
will  bind  that  estate  at  law,  or  in  other  words,  statutes  which 
merely  confer  the  right  to  hold  and  enjoy  her  property,  instead 
of  letting  it  pass  to  her  husband  under  the  rules  of  the  com- 
mon law,  also  confer  the  power  to  make  such  contracts  and 
incur  such  obligations  as  are  necessary  to  hold  and  enjoy  the 
separate  estate,  because  such  contracts  are  incident  to  the 
right  conferred,  and  that  the  grant  of  a  right  carries  with  it 
every  power  necessary  to  make  the  grant  efiective ;  (Sdph  v. 
Hawland,  28  Miss.  269;  Maclay  y.  Lave,  25  Cala.  381;  Carpenter 
v.  MUchM,  60  111.  473 ;  Kelly  Cont.  M.  W.  266).  In  Todd  v. 
Zee,  15  Wis.  365«  Chief  Justice  Dixon  held  this  view :  But 
inasmuch  as  n  married  woman  cannot  contract  at  common 
law,  and  the  statute  merely  creates  a  legal  separate  estate, 
without  conferring  the  power  to  contract,  or  disturbing  the 
equity  doctrine  to  charge,  it  follows  that  the  power  to  bind 
the  separate  estate  comes  by  implication  from  the  equity  doc- 
trine, but  the  power  to  contract  at  law  did  not  and  cannot ; 
hence  a  wife  has  the  power  to  charge  in  equity,  but  not  the 
power  to  contract  at  law,  unless  the  statute  expressly  confers 
such  power.  This  position  has  been  denied  in  several  cases; 
Durfee  v.  McCHurg,  6  Mich.  228  Duren  v.  QeUhM,  55  Me.  241 ; 
Alhin  V.  Lord,  39  N.  II.  196;  Emerson  v.  Oayton,  32  111.  498) 
holding  that  when  the  statute  gives  to  a  married  woman  a 
separate  estate  as  a  feme  sole  it  confers  the  full  power  of  con- 
tract the  same  as  though  she  was  unmarried. 

This  produces  two  positions,  that  such  statutes  do,  and  that 
they  do  not,  confer  the  power  to  contract.    The  latter  is  the 
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oorrect  doctrine  (Kelly  Cont.  M.  W.  268).  This  being  correct^ 
the  rule  ie,  that  a  married  w6man  can  bind  her  statutory  sep- 
arate estate,  by  the  same  contracts,  and  to  the  same  extent 
that  the  equitable  separate  estate  could  formerly  have  been 
charged  in  equity,  and  she  can  make  no  other  or  further  con- 
tract, and  has  no  other  or  further  power,  unless  the  statute 
confers  other  and  further  power  upon  her.  From  this 
the  conclusion  is  irresistible  that  the  equity  doctrines  apply 
to  the  statutory  separate  estate,  unless  the  statute  confers  more 
capacity  and  power ;  hence  in  those  states  which  follow  the 
English  doctrine,  the  rule  is  that  unless  restrained  by  the 
statute,  a  married  woman  has  full  capacity  to  contract  with 
respect  to  her  separate  estate,  as  heretofore  explained  ;  and  in 
those  states  where  the  American  doctrine  prevails,  the  rrde  is 
that  unless  the  statute  expressly  or  by  necessary  implication, 
confers  the  power  to  contract,  a  married  woman,  having  a 
separate  estattj  under  the  statute,  has  no  power  to  make  a  con- 
tract, except  such  as  are  necessary  to  hold  and  enjoy  such 
statutory  separate  estate.    (Kelly  Cont.  M.  W.  2B8.) 

Under  both  rules,  contracts  necessary  and  proper  to  hold  and 
enjoy  the  separate  estate ;  contracts  beneficial  to  the  estate, 
and  in  some  cases  contracts  where  the  benefit  enures  to  herself 
or  to  the  estate,  are  valid  and  binding  (Kelly  Cont.  M.  W.  269^ 
cases  cited.) 

Under  the  American  doctrine  a  marked  woman  has  no 
power  to  make  contracts  but  such  as  is  expressly  given  in  the 
statute. 

Under  the  English  doctrine,  which  is  now  adopted  by.  the 
supreme  court  of  Ohi^,  the  married  woman  having  a  statutory 
separate  estate,  can  contract  with  respect  to  that  estate,  and 
all  her  contracts,  not  on  her  husband's  account,  nor  by 
her  as  his  agent,  but  made  on  her  own  account  with 
respect  to  her  separate  estate,  so  as  to  make  such  estate 
the  debtor,  will  be  binding  on  that  estate  in  equity. 
Hence  a  specific  charge,  such  as  a  mortgage  or  a  lien,  will  bind 
the  separate  estate,  and  it  will  he  bound  when  she  has  ex* 
pressly  charged  the  payment  of  the  obligation  upon  her  sepa- 
rate estate,  whether  it  is  her  own  debt  or  the  debts  of  another 
(Kelly  Cont.  M.  W.  271  and  cases  cited).  It  is  also  liable  for 
her  bond,  bill,  note,  or  written  obligation.    (Kelly  Cont.  M. 
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W.  272.)  In  all  other  contracts,  including  general  engage- 
ments, in  order  to  bind  the  separate  estate,  they  must  be  made 
with  respect  to  the  separate  estate  so  as  to  make  the  separate 
estate  the  debtor,  and  whether  this  is  i;he  fact  or  not,  depends 
upon  the  facts  and  circumstances  of  each  case.  (Kelly  Cont. 
M.  W.  272.) 

When  a  married  woman's  contract  is  otherwise  valid  she 
can  charge  her  separate  estate  in  favor  of  her  husband,  the 
same  as  in  favor  of  a  third  person  (LeaoitU  v.  PeU,  25  N.  Y. 
474;  Oale  v.  Dederer,  22  N.  Y.  450;  Kelly  Cont.  M.  W.  273  and 
cases  cited),  but  in  this  as  in  all  cases,  her  contracts  like 
other  contracts  must  be  founded  on  a  lawful  consideration. 
(Mone  V,  Maaon,  103  Mass.  560 ;  Sawyer  v.  Femald,  59  Me.  500). 
She  may  contract  with  her  husband  for  him  to  manv^eand 
control  her  separate  property,  and  such  estate  will  not  in  any 
event  be  subject  to  the  claim  of  his  creditors  (Buckley  v.  WelU^ 
83  N.  Y.  518;  Knapp  v.  Smith,  27  N.  Y.  277),  and  the  husband 
may  bestow  his  labor  on  her  separate  estate  without  any  defi- 
nite agreement  for  compensation,  and  such  estate  cannot  be 
subjected  to  his  claim  or  the  claim  of  his  creditors  (Kelly  274 
ca.  cit.),  but  it  must  not  be  an  artifice  to  evade  creditors,  nor 
prejudicial  to  pre-existing  creditors  and  like  any  other  creditor 
she  may  be  his  creditor  in  bankruptcy  (Kelly  274  ca.  cit.). 
She  can  contract  to  sell  her  statutory  separate  estate  the  same 
as  she  formerly  could  have  contracted  to  sell  her  equitable 
separate  estate  (Levy  v.  Darden,  38  Miss.  57 ;  Blake  v.  Blake,  7 
Iowa  46;  Stead  v.  NeUan,  2  Beav.  363),  unless  the  statutes  of 
the  state  provide  otherwise.  (Van  Alien  v.  Humphrey,  15  Barb. 
565;  SUffey  v.  Suffey,  19  Md.  5.)  Not  being  possessed  with  a 
separate  estate,  she  cannot  make  an  executory  contract  for  the 
acquisition  of  a  separate  estate,  nor  contract  to  borrow  money 
wherewith  to  purchase  it  (Kelly  274  ca.  cit.),  although  these 
propositions  have  been  denied.  (Knapp  v.  Smith,  27  N.  Y.  277 ; 
Shidii  V.  Keys,  24  Iowa  290;  Gunter  v.  WilliamB,  40  Ala.  561 ; 
Woodward  v.  Seaver,  38  N.  H.  29 ;  RumfeU  v.  Clemefne,  46  Pa. 
St.  455. 

The  Ohio  court  having  followed  the  English  doctrine,  all 
the  incidents  of  that  doctrine  attaches  and  the  propositions 
above  stated  are  a  logical  result. 

Assuming  the  English  doctrine  to  be  correct  in  its  premises 
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and  conclusion,  it  is  reducible  to  one  proposition,  namely: 
1?hat  a  married  woman's  contracts  are  binding  when  made 
with  respect  to  her  separate  estate.  Reasoning  from  this  we 
have  the  following  argument:  Her  contracts  can  be %o  made 
when  they  are  express  or  implied  charges  on  the  separate 
estate.  Express  when  she  expressly  charges  the  estate, 
such  as  a  specific  lien  mortgage,  <bc.,  or  by  express  words 
create  the  charge.  Implied  when  she  does  not  expressly 
charge  the  estate,  but  the  facts  show  that  she  contracted 
BO  as  to  make  the  estate  the  debtor,  such  as  her  note  or 
written  obligation,  and  such  contracts  as  inure  to  the  bene- 
fit of  the  estate.  When  she  expressly  charged  the  estate  she 
expressly  manifested  h^  intention  to  charge  and  there- 
fore an  expressed  intention.  When  she  executed  a  note  or 
written  obligation,  or  the  contract  enured  to  the  benefit  of  the 
separate  estate,  the  courts  held  the  estate  bound  because  of 
the  implied  intention,  although  the  true  reason  is  that  she 
contracted  with  respect  to  the  separate  estate  so  as  to  make 
that  estate  the  debtoi.  Between  the  rule  heretofore  given 
and  the  doctrine  of  intention,  there  is  no  difference  but  in 
the  reason  for  holding  the  implied  charges  binding.  The  for- 
mer holding  that  the  reason  is  as  has  been  stated,  and  the  lat- 
ter that  the  reason  is  her  implied  intention;  yet  under  both 
rules  (or  doctrines)  such  contracts,  namely,  her  note  or  written 
obligation  and  contracts  for  the  benefit  of  the  estate,  are  held 
binding  except  perhaps  in  Indiana  and  California. 

The  states  of  Alabama,  Arkansas,  Connecticut,  Iowa, 
Kansas,  Illinois,  Kentucky,  Maryland,  Missouri,  Ohio,  Wis- 
consin adopt  and  foU^  the  doctrine  of  implied  and  ex- 
pressed intention.  In  California  the  adjudications  indicate 
that  to  bind  the  separate  estate,  her  contracts  must  be  a 
specific  charge,  or  in  the  nature  of  a  specific  charge,  yet  the 
cases  could  properly  be  placed  on  the  English  doctrine.  In 
Indiana  the  fntentioato  charge'  must  be  expressly  declared, 
and  it  will'  not  be  inferred ;  hence,  for  her  note  or  written 
obligatfon  to  be  binding  the 'intention  must  be  expressed  in 
the  writing,  or  it  must  inure  to  the  benefit  of  the  separate 
estate.  This  ruling  seems  based  on  the  exploded  doctrine 
that  the  power  to  charge  is  only  founded  on  and  co-extensive 
with  the  ju8  disponendi. 
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In  New  York  it  was  held  that  the  intention  to  charge  the 
separate  estate  must  be  declared  in  the  contract  itself,  or 
the  consideration  mnst  be  for  the  direct  benefit  of  the 
estate.  Subsequently  this  was  extended  to  contracts  made 
on  the  credit  of  the  estate  for  its  use  and  benefit ;  hence,  if 
the  intention  to  charge  is  declared  in  the  contract,  whether 
the  contract  is  in  writing  or  parol,  or  if  the  contract  is  made 
for  the  benefit  of,  or  upon  the  credit  of  the  separate  estate, 
such  separate  estate  is  liable  therefor.  If  it  is  liable  when 
either  of  these  two  elements  intervene,  then  the  estate  is 
Uable  only  when  she  contracted  with  respect  to  the  separate 
estate  so  as  to  make  such  estate  the  debtor,  because  she  can 
only  do  this  when  she  expressly  makes  it  the  debtor,  and 
when  she  contracts  on  the  credit  or  for  the  benefit  of  the 
estate.  The  same  rule  is  followed  in  Massachusetts,  Maine, 
and  New  Jersey. 

In  Pennsylvania  the  American  rule  prevails;  hence,  a 
married  woman  has  no  power  but  that  contained  in  the 
statute  expressly  or  by  necessary  implication,  and  conse- 
quently she  cannot  make  a  contract  except  such  as  is 
allowed  by  the  statute  or  the  trust.  (See  Kelly  on  Contracts 
Married  Women.  276,  ca.  cited.)  Jko.  F.  Kelly. 

BeOairej  Ohio. 
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HOMXSnAl)— BI6HT  TO-OCCUPAVCY  BSFOBB  8XIZ17BB  VVBXB  OBDXB 

OF  SALS. 
{Ohio  JShqyreme  C&urt  O&mnUuion,    Jnne  17, 18S4.) 
WiLDERMUTH  V.  KoENIG  BT.  AL. 
Id  October,  1877,  the  Judgment  of  W.  against  K.  became  a  lien  upon  K.'s 
real  efstate.     In  June,  1878,  bat  before  4he  property  was  about  to  be 
levied  upon,  or  seized,  under  an  order  of  sale.  It  was  occupied  for  the 
first  time  by  K.  and  his  family  as  a  homestead. 
Held:  That  under  an  order  for  the  sale  of  the  premises,  issued  In  Jan- 
uary, 1879,  and  as  against  such  Judgment  lien,  K.  is  entitled  to  an 
assignment  of  a  homestead  in  such  property. 

Error  to  the  District  Court  of  Meigs  County. 
At  the  October  term  1877  of  the  Court  of  Common  Pleas  of 
Meigs  county,  the  plaintiff  in   error  obtained  a  judgment 
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against  V.  Eoenig  apon  caases  of  action  which  arose  sabee- 
qnent  to  the  taking  effect  of  the  act  of  1879,  exempting  the 
homesteads  of  families  from  sale  on  executions.  Prior  to  the 
rendition  of  this  judgment,  in  September  1876,  Koenig  and 
wife  conveyed  the  real  estate  involved  in  this  action  to  one,  0. 
J.  Deihl,  who  at  once  re-conveyed  the  property  to  Eliza- 
beth Koenig,  the  wife  of  V.  Koenig.  Wildermuth,  the  plain- 
tiff in  error,  in  his  petition  in  the  court  of  common  pleas, 
asked  that  the  deeds  of  Koenig  and  wife  to  Diehl  and  of  Diehl 
to  Mrs.  Koenig  be  declared  null  aud  void  and  that  they  be 
wholly  set  aside  and  that  said  real  estate  be  ordered  to  be  ap- 
praised, advertised  and  sold,  and  the  proceeds  of  the  sale  be 
applied  to  the  payment  of  his  judgment  and  costsv  Issues  on 
the  allegations  of  the  petition  were  raised  by  the  answer  of  the 
defendants.  The  court  found  that  the  deeds  were  fraudulent 
and  in  September  1878,  granted  the  prayer  of  the  petition. 
Under  this  decree  the  land  was  sold,  but  at  the  May  term  1879, 
the  court  on  motion  of  the  defendant,  Koenig,  set  the  sale  and 
appraisement  aside,  it  having  been  made  to  appear  to  the 
court  that  Koenig,  in  due  time  and  form  demanded  his  home- 
stead under  the  statute  and  that  the  sheriff  ignored  the 
same. 

It  is  claimed  that  the  court  of  common  pleas  erred  in  sus- 
taining this  motion  and  that  the  district  court  erred  in  af- 
firming the  judgment  of  the  court  of  common  pleas.  The  ad- 
mitted facts  are  that  the  lien  of  Wildermuth's  judgment  at- 
tached to  Koenig's  real  propeity,  upon  the  first  day  of  the 
October  term  1877,  and  that  the  real  property  now  claimed  as 
a  homestead  did  not  become  such  until  June  1878. 

ChUhrie  &  Oilea,  for  plaintiff  in  error. 

W.  H.  Ladey  and  Ira  Qraham^  for  defendants  in  error. 

Nash,  J.  The  important  question  to  be  decided  in  this  case 
arises  under  the  homestead  act  of  April  9,  1869,  (66  O.  L.  49). 
The  debt  upon  which  Wildermuth  obtained  his  judgment  was 
contracted  after  the  enactment  of  this  law.  The  judgment 
became  a  lien  upon  a  certain  parcel  of  real  estate  belonging 
to  the  defendant  in  error  upon  the  first  day  of  the  October 
(1877)  term  of  the  common  pleas  court.  The  real  estate  was 
not  used  as  a  homestead  until  June,  1878.  The  principal  ques- 
tion presented  is :     *'  Was  the  judgment  debtor,  as  against 
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this  lien,  entitled  to  an  assignment  of  a  homestead  in  the 
premises?^' 

The  determination  of  this  question  must  depend  largely 
upon  the  intention  of  the  legislature  as  it  is  made  manifest 
in  the  homestead  act  of  1869.  The  supreme  court,  in  speak- 
ing of  the  homestead  act  of  1850,  said  in  effect  that  its  object 
was  not  to  protect  the  debtor,  but  to  protect  his  family  from 
the  inhumanity  which  would  deprive  its  dependent  members 
of  a  home,  and  further  said  that  '^  in  aid  of  this  wise  and 
humane  policy,  the  whole  act  should  receive  as  liberal  a  con- 
struction as  can  be  fairly  given  to  it.'-  Sears  et  al.  v.  Hauks  et 
cL,  140.  S.  Rep.  298. 

The  legislature,  in  the  act  of  1869,  had  in  mind  the  same 
liberal  policy,  and  by  its  amendments  to  the  act  of  1850  in- 
creased the  benefits  given  to  the  families  of  debtors.  Remem- 
bering that  the  statute  must  be  given  a  liberal  construction, 
we  now  proceed  to  consider  it  in  connection  with  the  ques- 
tion made  in  this  case. 

Section  one  gives  to  the  head  of  a  family  the  right  to  have 
a  homestead  exempt  from  execution,  and  reads  as  follows  : 

^*  That  the  family  homestead  of  each  head  of  a  family  shall 
be  exempt  from  sale  on  execution  on  any  judgment  or  decree 
rendered  on  any  cause  of  action  accruing  after  the  taking  effect 
of  this  act ;  provided,  that  such  homestead  shall  not  exceed 
one  thousand  dollars  in  value." 

One  of  the  prominent  features  of  this  section  is  that  the 
legislature  was  careful  not  to  impair  the  obligations  of  exist- 
ing contracts.  It  provided  that  the  exemption  should  only 
be  given  in  cases  founded  upon  causes  of  action  arising  after 
the  taking  effect  of  the  act.  The  language  of  the  section  is 
broad  enough  to  cover  any  real  estate  impressed  with  the 
character  of  a  homestead  at  the  time  a  levy  or  seizure  is  about 
to  be  made.  A  legislature  so  careful  as  ibis  one  deems  to  have 
been,  in  exempting  from  the  provisions  of  this  act  judgments 
upon  causes  of  action  accruing  prior  to  its  taking  effect, 
would  have  made  another  exception  if  it  had  intended  that 
its  broad  words  should  not  cover  real  estake  taking  on  the 
character  of  a  homestead  after  a  judgment  lien  had  attached, 
but  before  the  premises  were  about  to  be  seized  upon  execution 
or  order  of  sale. 
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Section  2  of  this  act  only  provides  the  banner  in  which  the 
right  given  to  debtors  and  their  families  by  Section  1  may  be 
secured  yet  its  words  are  significant  as  showing  the  intent  of 
the  general  assembly    The  following  are  its  words  : 

''That  the  sheriff,  or  other  officer,  executing  any  writ  of  ex- 
ecution, founded  on  any  judgment  or  decree,  such  as  is  men- 
tioned in  the  first  section  of  this  act  on  application  of  the 
debtor,  his  wife,  agent  or  attorney,  at  any  time  before  sale,  if 
such  debtor  have  a  family  ;  and  if  the  lands  or  tenements  about  to 
be  leviea  upon,  or  afiypart  or  parcel  thereof,  shall  be  the  homestead 
thereof  J  shall  cause  the  inquest  of  appraises,  etc" 

We  are  not  compelled  to  resort  to  a  liberal  construction  of 
these  words  to  see  that  the  legislature  intended  that  real  es- 
tate having  the  character  of  a  homestead,  when  it  is  about  to  be 
levied  upon  should  be  set  off  for  the  use  of  of  the  debtor's 
family.    A  literal  construction  gives  this  meaning  to  them. 

Section  4  recognizes  two  classes  of  liens — liens  which  pre- 
clude the  allowance  of  a  hpmestead  and  liens  which  do  not 
preclude  such  an  allowance. 

The  Supreme  Court  in  the  case  of  Gibson  v.  HundeU,  29  Ohio 
Reps.  523,  held  that  a  mortgage  lien,  created  by  the  debtor  be- 
fore the  premises  had  been  impressed  with  the  character  of  a 
homestead,  was  a  lien  which  precluded  the  allowance  of  a 
homestead  We  conclude  that  a  judgment  lien,  attaching  be- 
fore the  realty  has  received  the  characteristics  of  a  homestead 
is  not  alien  precluding  the  allowance  of  such  homestead.  One 
lien  is  created  by  the  act  of  the  head  of  a  family  for  a  present 
consideration.    The  other  is  created  by  the  operation  of  law. 

Before  real  estate  has  assumed  the  character  of  a  homestead 
the  owner  has  the  right  to  convey  it  to  another  by  a  mortgage 
deed.  To  subsequently  permit  him  to  decrease  the  value  of  his 
contract,  by  taking  possession  of  the  property  as  a  homestead, 
would  encourage  the  practical  repudiation  of  contracts.  The 
same  objection  does  not  bar  the  allowance  of  a  homestead  in 
real  property  to  which  a  judgment  lien  attached  before  it  be- 
came a  homestead. 

In  reaching  this  conclusion  we  have  followed  the  evident 
policy  of  the  act  of  1869. 

[To  appear  in  41  Ohio  St.]  Judgment  Affirmed. 


Ohio  Law  Journal.  779 


nuLcncB  nr  sbbob^-ooitbt  bbgabm  bbcobd  as  fbbi  fbox  xbbob 

mrriL  COHTRABT  BHOWV— xbbob  MJJVS  BB  PBBJUDICIAL-JinBtOB 
OPIVIOB  FOBMBB  WHAT  WILL  BOT  XAXB  nrCOXFXTXBT— SBBYICB 
OF  TBBIBB  OB  WBOBG  PBB80B  BF7BCT  OF  XUBOlTBBr-CHABOB 
BBBD  BOT  BB  GITBB  IB  LABOUAOB  OF  00VB8BL  A8XIBG— BOT 
6ITIB0  CHABOB  AM0UBT8  TO  BBFITBAL. 

(  Ohio  Siqtrems  QmrU    May  6, 1884. 

McHuGH  V.  The  State. 

1.  In  a  proceeding  to  reveraea  Judgment  in  either  a  civil  or  criminal  case, 

the  ooart  regards  the  record  as  ftree  from  error  until  the  contrary 
clearly  appears;  and,  except  as  to  matters  relating  to  jurisdiction,  or 
where  counsel  have  overlooked  a  statute  or  decision  of  this  court 
governing  the  case,  the  court  confines  itself,  ordinarily,  to  the  erron 
alleged  by  the  party  complaining. 

2.  A  Judgment  will  not  be  reversed  merely  because  the  record  shows 

error,  to  which  exception  was  taken.  The  error,  to  be  ground  of 
reversal,  must  be  prejudicial  to  the  rights  of  the  party  complaining. 
And  this  is  the  rule  in  criminal  as  well  as  civil  cases. 

8.  A  Juror  in  a  capital  case  who  has  formed  or  expressed  an  opinion  aa 
to  the  guilt  or  innocence  of  the  prisoner,  which  he  thinks  it  would 
require  evidence  to  remove,  where  the  opinion  is  formed  fk'om 
newspaper  reports,  and  not  f^om  reading  or  hearing  the  testimony  of 
witnesses,  or  conversation  with  them,  is  not  necessarily  incompetent 
under  Rev,  Stats.,  {  7278 ;  but  if  he  testify  that  he  believes  he  would, 
if  selected,  render  an  impartial  verdict  upon  the  evidence,  and  the 
court  is  of  the  same  opinion,  he  is  a  lawful  Juror.  Cboper  v.  I%e 
ataie,  16  Ohio  St.,  288;  FYazier  v.  TheSUUe,  23  Ohio  St..  601;  Bnvm 
V.  The/State,  29  Ohio  St.,  186;  MeHtigh  v.  The  8taU,  88  Ohio  St.,  158, 
approved  and  followed. 

4.  A  second  venire  issued  under  Rev.  Stats.  {  7268,  containing,  among 
others,  the  name  of  J.  F.  H.,  was  returned  served  upon  him,  but  in 
ftot  was  served  on  J.  C.  H.,  who  appearing  and  informing  the  court 
that  his  name  was  J.  C.  H.  and  not  J.  F.  H.,  was  directed  by  the 
court  to  stand  aside,  to  which  order  no  objection  was  made.  After 
the  names  on  such  venire  were  called,  and  thirty-six  Jurors,  inde- 
pendently of  the  Juror  named,  appeared,  counsel  for  the  prisoner 
challenged  the  array,  under  Rev.  Stats.,  §  5175,  for  such  misnomer, 
which  challenge  was  overruled.  Heldy  it  not  appearing  that  the 
oflftcer  had  actod  in  bad  faith,  or  that  the  accused  had  been  injured 
by  the  mistake  in  any  of  his  substantial  rights,  the  error,  If  any  was 
committed,  afforded  no  ground  of  reversal. 

6.  While  the  court,  when  requested  to  charge  under  Rev.  Stats..  {  7300, 
clause  5,  is  bound  to  give  or  ref^e  the  charge,  the  court  is  not  re- 
quired to  charge  in  the  language  of  counsel,  however  sound  in  law 
or  pertinent  to  the  case  the  proposition  may  be,  but  the  judge  may 
select  his  own  language;  and  where  a  charge  is  not  given,  substan- 
tially, it  is  to  be  regarded  as  refused. 
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Motion  for  leave  to  file  a  petition  in  eHor  to  levene  the 
jadgm  At  of  the  Court  of  Common  Pleas  of  Hamilton  Coantj. 

C.  H.  Blaekbum,  C.  W.  Gerard  and  R  P.  Duttin^  in  support 
of  the  motion. 

J.  Lawrence,  Attorney  General,  and  H,  (hOeaU  and  K  B.  Fim&y 
contra, 

Okey,  J.  By  an  indictment  found  in  the  Court  of  Cemmon 
Pleas  of  Hamilton  County,  at  the  November  term,  1881,  Wil- 
liam McHugh  was  charged  with  murder  in  the  first  degree. 
Testimony  offered  by  the  state,  shows  that  on  the  morning 
of  July  23,  1881,  near  tne  intersection  of  Sixth  and  Plum 
streets,  Cincinnati,  in  the  presence  of  a  large  number  of  per- 
sons, in  the  public  market,  he  killed  his  wife,  Sophie  McHngh, 
by  stabbing  her  with  a  large  knife,  and  the  iodictment  charges 
the  crime.  He  has  been  thrice  convicted  of  murder  in  the 
first  degree,  in  trials  upon  this  indictment,  and  as  often  sen- 
tenced to  suffer  death.  The  judgments  upon  the  first  and  second 
trials  were  reversed  by  this  court,  and  the  cause  remanded  for 
new  trial ;  and  a  motion  is  now  made,  on  behalf  of  the  prisoner, 
for  leave  to  file  a  petition  in  error,  to  reverse  the  third  judg- 
ment and  sentence. 

The  ground  of  reversal  of  the  first  judgment  was  dearly 
stated  in  the  opinion  of  Longworth,  J.  (38  Ohio  St.,  163),  but 
the  report  upon  the  question  is  quite  brief.  It  is  claimed,  on 
behalf  of  the  prisoner,  that  the  same  question  is  presented  on 
this  motion.  On  the  second  reversal  the  result  announced 
was  published,  but  there  was  no  report.  For  these  reasons, 
and  for  the  further  reason  that  we  infer  from  remarks  of 
counsel  that  the  principle  upon  which  this  court  proceeds, 
in  the  exercise  of  its  jurisdiction  in  error  in  criminal  casei, 
is  not  entirely  understood,  we  deem  it  proper  to  state  more 
fully  the  action  of  the  court  on  the  former  hearings. 

On  the  first  trial  of  the  prisoner,  M.  D.  Osgood,  summoned 
as  a  juror,  stated  on  his  voir  dire  that  he  had  formed  and  ex- 
pressed an  opinion  as  to  the  prisoner's  guilt,  and  that  the 
opinion  was  formed  by  reading  accounts  of  the  homicide  in 
the  newspapers  and  the  published  account  of  the  examina- 
tion before  the  coroner.  The  prisoner's  counsel  challenged 
the  juror  for  cause,  the  court  overruled  the  challenge,  and  for 
-that  error  this  court  reversed  the  judgment. 
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By  the  constitution  (art.  1,  §  10),  ''  an  impartial  jury"  is 
guaranteed  to  the  accused.  '*  To  secure  this  right,  it  is  neces- 
sary that  the  body  of  triers  should  be  composed  of  men  indif- 
ferent between  the  parties,  and  otherwise  capable  of  discharg- 
ing their  duties  as  jurors."  (Cboper  v.  The  SuUe,  16  Ohio  St., 
238.)  ''  The  number  must  be  twelve ;  they  must  be  impar- 
tially'selected,  and  must  unanimously  concur  in  the  guilt  of 
the  accused,  before  a  conviction  can  be  had."  (  Work  v.  T%e 
StaUy  2  Ohio  St.,  295,  304.)  "Any  act  requiring  or  author- 
izing such  trial  by  a  jury,  partial  and  biased  against  either 
party,  would  be  a  violation  of  one  of  the  essential  elements 
of  the  jury  referred  to  in,  and  secured  by,  the  constitution." 
iStokea  v.  The  People,  53  N.  Y.,  164, 172.)  And  "what  will  con- 
stitute an  abridgement  of  the  right  is,  of  necessity,  a  judicial 
qupstion."    (^Frazier  v.  The  StaU,  23  Ohio  St.,  601,  552.) 

Acts  providing  in  some  measure  what  should  constitute  a 
partial  and  what  an  impartial  juror,  were  passed  in  1860  (2 
S.  &  C,  1197),  in  1869  (66  Ohio  L.,  307),  and  in  1872  (69  Ohio 
L.,  11.  The  latter  act  was  incorporated  into  the  act  of  1877 
^74  Ohio  L.,  345), and  carrjed  from  that  act  into  Rev.  Stats.,  § 
7278,  as  follows:  "The  following  shall  be  good  cause  of  chal- 
lenge to  any  person  called  as  a  juror  on  any  indictment. 
...  2.  That  he  has  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused;  but  if  a  juror  state  that  he 
has  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  the  court  shall  tbereupon  proceed  to 
examine  such  juror,  on  oath,  as  to  the  ground  of  such 
opinion,  and  if  it  appear  to  have  been  founded  upon  reading 
newspaper  statemejits,  communications,  comments,  or  reports, 
or  upon  rumor  or  hearsay,  and  not  upon  conversations  with 
witnesses,  or  reading  reports  of  their  testimony,  or  hearing 
them  testify,  and  the  juror  state,  on  oath,  that  he  feels  able, 
notwithstanding  such  opinion,  to  render  an  impartial  ver- 
dict upon  the  law  and  evidence,  the  court,  if  satisfied  that  he 
is  impartial,  and  will  render  such  verdict,  may,  in  its  discre- 
tion, admit  him  as  competent  to  serve  in  such  case." 

In  FnXzier  v.  The  Staie,  23  Ohio  St.,  551,  the  question  pre- 
sented was  precisely  the  same  as  in  McHugh  v.  The  State,  38 
Ohio  St.,  153,  that  is,  whether,  under  such  a  statutory  pro- 
vision, a  juror  was  incompetent  if  he  had  formed  and  ex- 
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pressed  an  opinion  as  to  the  guilt  of  the  prisoner,  where 
that  opinion  was  formed  from  newspaper  reports  and  from 
reading  the  testimony  delivered  at  the  coroner's  jury.  The 
court  in  f^rtmer^s  case  was  unanimous  in  holding  that  by  the 
very  terms  of  the  statute  the  juror  was  clearly  incompetent, 
and  for  overruling  the  prisoner's  challenge  to  such  juror  this 
court  properly  reversed  the  judgment.  In  Erwin  v.  The  SiaUy 
29  Ohio  St.,  186,  this  court  unanimously  followed  and 
approved  that  decision,  and  again  unanimously  followed 
and  approved  it  in  McHugh  v.  The  State,  38  Ohio  St.,  163. 

The  duty  of  regarding  every  record  brought  before  this 
court  for  review,  as  being  wholly  free  from  error  until  the 
contrary  is  clearly  shown,  is  one  which  we  endeavor  to  faith- 
fully perform;  and,  except  as  to  matters  relating  to  jurisdic- 
tion, or  where  counsel  have  overlooked  a  statute  or  decision  of 
this  court  controlling  the  case,  the  court  confines  itself,  ordi- 
narily, to  the  errors  assigned  as  grounds  of  reversal.  Nor  does 
it  necessarily  follow  that  the  judgment  will  be  rversed  because 
error  has  intervened.  "  In  order  to  justify  the  reversal  of  a 
judgment  on  error,  the'  record  must  affirmatively  show,  not 
only  that  error  has  intervened,  but  that  it  was  to  the  preju- 
dice of  the  party  seeking  to  take  advantage  of  it."  Scovem 
V.  The  State,  6  Ohio  St.,  288,  294.  Ordinarily,  if  a  statutory 
provision  or  principle  of  the  common  law,  applicable  to  the 
case,  is  disregarded  on  the  trial  of  a  person  chaiged  with 
crime,  where  its  enforcement  would  tend  to  preserve  his  right 
to  an  impartial  trial,  he  is  tojbe  regarded  as  prejudiced  in  his 
substantial  rights,  as  he  is  always  to  be  deemed  so  prejudiced 
where  he  is  deprived  of  a  constitutional  guaranty  designed  for 
the  protection  of  the  person, — still,  if  there  has  been  a  failure 
to  observe  some  mere  matter  of  form,  where  the  officer  or  other 
person  charged  with  the  duty  acted  in  good  faith,  the  court 
must  determine  whether  the  failure  to  observe  such  form 
tended  in  any  way  to  deprive  the  accused  of  a  fair  trial,  and 
whether,  looking  to  the  statutory  provisions  relating  to  crim- 
inal procedure,  it  was  intended  that  such  failure  should 
necessarily  require  a  reversal  of  the  judgment. 

The  error  committed  on  the  prisoner's  first  trial  was  mani- 
festly prejudicial  to  him,  for  it  deprived  him  of*  a  right  guar- 
anteed by  the  statute  to  all  persons  accused  of  crime,  and  it 
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can  be  readily  seen  that  the  enforcement  of  the  provision . 
might  operate  to  his  advantage  on  the  trial ;  and,  under  snch 
circumstances,  we  are  vested  with  no  discretion  to  refuse  a 
reversal,  whether  the  error  occurs  on  the  first  or  any  subse* 
quent  trial.  Indeed,  it  would  be  far  better  that  William  Mo- 
Hugh  should  go  wholly  unpunished,  than  that  such  statutory 
provision,  or  any  plain  principle  of  law,  should  be  set  at 
naught  on  his  trial. 

An  exception  was  taken  on  McHugh's  second  trial,  for 
which  this  court,  as  already  stated,  was  again  compelled  to 
reverse  the  judgment.  The  counsel  of  McHugh  called  as  a 
witness  in  his  behalf  Mr.  Lillus,  by  whom  he  proposed  to 
prove  matter  which  was  clearly  competent,  but  the  court 
would  not  permit  the  evidence  to  be  given,  and  thus  com- 
mitted on  error  for  which  a  judgment  should  be  reversed. 
Oowan  V.  Kinneyj  33  Ohio  St.  422.  While  not  denying  such 
general  rule,  counsel  for  the  state  contended  that  the  case 
formed  an  exception,  because  on  such  second  trial  of  McHugh 
the  court  excluded  such  evidence  .of  Lillus  upon  the  ground 
that  he  had  remained  in  court,  duiing  part  of  the  trial,  and 
heard  other  witnesses  testify,  and  in  so  doing  had  violated  an 
order  which  the  court  had  made,  at  the  commencement  of  the 
trial,  for  the  separation  of  witnesses.  There  was  nothing, 
however,  to  show  that  McHugh  or  his  counsel  had  in  any  way 
encouraged  the  witness  to  violate  the  order,  or  even  knew,  when 
he  was  called,  that  he  had  violated  it,  and  the  court  found  as  a 
fact,  that  the  witness  did  not  even  know  that  the  order  had 
been  made.  Dickson  v.  The  State^,  39  Ohio  Stf.  73,  was  direct  and 
sufficient  authority  for  holding  such  action  of  the  court  to  bo 
clearly  erroneous,  and  hence  it  was  the  imperative  duty  of  the 
court  to  reverse  the  judgment.  Of  what  avail  is  the  constitu- 
tional provision  (Art.  1,  §  10),  that  the  accused  shall  '*  have 
compulsory  process  to  procure  the  attendance  of  witnesses  in 
his  behalf,"  if  the  testimony  of  witnesses  is  to  be  excluded  on 
such  ground  ? 

It  is  due  to  the  judge  presiding  at  McHugh's  second  trial  to 
say,  that  the  ruling  for  which  we  reversed  the  judgment  was 
doubtless  based  on  remarks  of  Caldwell,  J.,  in  Laughlin  v.  The 
State,  18  Ohio,  99,  as  to  the  discretion  of  the  trial  judge,  and 
that  Dicheon  v.  The  Slate  had  not  been  decided  at  the  time  of 
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McHugh's  second  trial.  Bat  the  remarks  in  LaughlifCM  eats, 
above  referred  to,  were  disapproved,  and  the  rale  upon  the 
subject  settled  to  the  entire  satisfaction  of  all  the  judges  of 
this  court,  in  Diekfon^acase^  and  to  reverse  the  second  conviction 
of  McHugh  was  simply  to  follow  that  decision. 

With  this  statement  as  to  the  first  and  second  trials  of 
McHugh,  showing  that  as  errors  plainly  prejudicial  to  him 
occurred  on  each  trial,  the  duty  of  reversing  the  judgments  was 
imperative,  we  will  now  consider  whether  any  of  the  alleged 
errors  occuring  on  the  third  trial  afford  sufficient  ground  for 
granting  leave  to  file  a  petition  in  error.  To  determine  that 
matter,  we  have  bestowed  upon  the  case  the  same  laborious, 
painstaking  care  it  would  have  received  if  leave  to  file  a  pe- 
tition in  error  had  been  granted,  and  the  case  stood  for  hearing 
on  such  petition ;  and  I  will  now  state  our  views  with  respect 
to  such  questions,  presented  on  behalf  of  the  prisoner,  as  we 
think  are  of  sufficient  importance  to  be  noticed  in  a  report 
It  is  assigned  for  error. 

1.  George  Le  Boiteau,  called  as  a  juror,  testified  that  he  had 
formed  an  opinion  as  to  the  guilt  of  the  accused.  Being 
challenged  for  such  cause,  he  stated  the  opinion  was  formed 
from  reading  in  the  newspapers  an  account  of  the  murder, 
and  not  from  talking  with  the  witnesses,  hearing  them  testify 
or  reading  their  evidence,  and  that  while  it  would  require 
evidence  to  remove  such  an  opinion,  he  felt  satisfied  he  could 
divest  himself  of  Jt,  and  render  such  verdict  as  the  evidence 
required.  The  court,  being  satisfied  the  juror  would  render 
an  impartial  verdict,  overruled  the  challenge,  and  the  counsel 
for  the  prisoner  excepted.  The  court  in  so  holding  simply 
followed  the  plain  provisions  of  the  statute.  The  only  quea- 
tion  was  whether  the  statute  (Rev.  Stat.  §7278),  now  repealed 
and  re-enacted  in  a  changed  form,  (81  Ohio  L.  53),  was  in  con- 
flict with  the  provision  of  the  constitution  guaranteeing  to 
every  person  accused  of  crime  ''an  impartial  jury ;"  and  that 
question  was  settled  in  :;he  cases  already  cited — Cooper  v.  The 
SUUe,Praziery.  TheSUUe,  Ervnn  v.  The  Stale,  McEugh  v.  T%e 
State— holding  the  act  to  be  valid.  Indeed,  Cooper  v.  The  State 
and  Fraeier  v.  The  State  are  direct  authorities  to  sustain  the 
court  in  overruling  such  challenge  for  cause ;  and  assuming 
that  we  have  jurisdiction  to  reverse  judgments  for  errors  in 
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empanelingjuTors  (Sl.Ohio  L.  53),  still  we  are  clear  that  in 
this  respect  there  was  no  error. 

Looking  to  the  origin  and  history  of  the  phrase,  ''an  impar- 
tial jury,"  we  find  it  had,  at  the  time  it  was  employed  in 
the  constitution,  no  such  fixed  meaning  as  to  preclude  legis- 
lation defining,  in  some  measure,  what  shall  constitute  such 
jury.  Of  course  a  statute  authorizing  a  trial  by  jurors  who 
have  prejudged  the  case  would  be  invalid,  and  to  permit  such 
a  juror,  against  a  prisoner's  objection,  to  become  one  of  his 
triers,  under  any  statute  upon  the  subject,  would  be  clearly 
erroneous;  still,  the  mere  fact  that  a  juror  has  a  strong  im 
pression  as  to  the  prisoner's  guilt,  resulting  from  information 
from  almost  any  source  except  from  personal  knowledge  of  the 
facts,  does  not  necessarily  render  the  juror  incompetent,  even 
if  he  characterizes  the  impression  as  an  opinion.  If  the  juror 
has  personal  knowledge  of  the  material  facts  of  the  homicide, 
or  has  passed  upon  them  as  a  juror,  it  may  be  that  he  is  neces- 
sarily an  incompetent  juror,  and  possibly  other  facts  may 
show  him  to  be  necessarily  incompetent;  but  ordinarily, 
where  the  juror  testifies  that  he  believes,  and  the  court  finds 
as  a  fact,  that  he  would,  if  selected,  render  an  impartial  ver- 
dict upon  the  evidence,  he  is,  unless  his  competency  is  limited 
by  statute,  an  'impartial"  juror,  within  the  meaning  of  the 
constitutional  provision.  Of  course,  error  will  be  shown^  if  it 
be  made  to  appear  that  the  presiding  judge  has  clearly  abused 
bis  discretion.  The  difficulty  was,  at  McHugh's  first  trial, 
not  as  to  the  constitutional  provision  guaranteeing  an  impar- 
tial jury,  but  that  under  the  statute  then  in  force  (Rev.  Stats. 
§  7278),  Osgood  was  plainly  an  incompetent  juror,  for  he  had 
read  the  evidence  given  at  the  coroner's  inquest,  and  had 
formed,  and  at  the  trial  still  retained,  an  opinion  as  to  the 
prisoner's  guilt,  and  it  was  manifest  error,  in  view  of  that 
statute,  to  permit  him  to  act  as  such  juror  against  the  pris- 
oner's objection ;  and  hence  the  reversal.  To  refuse  to  reverse 
would  have  been  equivalent  to  a  repeal  of  the  statute  by  the 
court.  But  by  the  same  statute,  Le  Boiteau  was,  as  already 
stated,  clearly  a  competent  juror,  for  his  opinion  was  formed, 
not  from  reading  testimony,  but  simply  from  reading  a  newti- 
paper  accounts  of  the  homicide,  and  the  prisoner's  challenge 
of  him  was,  in  view  of  that  statute,  properly  overruled,  and 
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hence  there  was  no  error  in  that  respect.  It  maj  be  added, 
that  if  the  statute  as  it  now  exists  (81  Ohio  L.  1S8)  had  been 
in  force  at  the  first  trial  of  McHngh,  Osgood  would  have  been 
a  competent  joror — assuming  the  act  to  be  constitutional— 
and  the  judgment  would  have  been  affirmed. 

2.  Error  in  overruling  the  challenge  to  the  array.  Before 
disposing  of  this  alleged  error,  it  is  proper  to  p^ay  that  onr 
power  to  review  a  conviction  for  an  error  in  overruling  such 
challenge  has  been  questioned.  We  have  no  jurisdiction  in 
error  cases  except  as  given  by  statute,  and  the  legislature 
may  enlarge,  restrict  or  deny  such  jurisdiction,  even  as  to 
pending  cases,  as  it  may  deem  proper.  Lafferiy  v.  SAmm,  38 
Ohio  St.  46,  48 ;  Knapp  v.  Thmas,  39  Ohio  St.  377, 383.  Error 
lies  in  criminal  cases,  bat  '4n  the  supreme  court,  only  errors 
of  law  occurring  on  the  trial,  or  appearing  in  the  pleadings  or 
judgment,  can  be  reviewed."  (80  Ohio  L.  170.)  And  the  statute 
further  provides,  as  to  challenge  to  the  array,  that  ''such  chal- 
lenge shall  only  be  made  htfore  the  jury  is  impaneled  and 
sworn.''  (Rev.  Stat.  §5176.)  The  argument  is  that  such 
challenge  to  the  array  must  be  made  before  the  trial  b^ns, 
and  hence  an  error  in  overruling  such  challenge  is  not  an 
error  occurring  on  the  trial,  and  hence  for  such  error  this  court 
cannot  reverse.  As  the  question  is  not  wholly  free  from  dif- 
ficulty, and  its  determination  is  not  essential  to  a  decision  of 
this  case,  we  will  regard  such  objection  to  our  jurisdiction  for 
the  purpose  of  this  case,  as  not  well  taken,  and  reserve  the 
question  until  its  determination  becomes  necessary. 

Thirty-six  jurors  not  having  been  obtained  out  of  the  first 
venire,  issued  under  Rev.  Stats.  §  7267,  a  second  venire  was 
issued  under  §  7268,  in  which  appeared  the  name  of  John  F. 
Hetzler,  and  the  sheriff,  unable  to  find  John  F.  Hetzler,  served 
John  C.  Hetzler,  and  returned  upon  the  venire  that  he  had 
served  John  F.  Hetzler.  When  that  name  was  called  in  coart, 
John  C.  Hetzler  stepped  forward,  but  upon  explaining  that 
his  name  was  not  John  F.  Hetzler,  he  was  directed  to  stand 
aside,  and  the  call  proceeded  to  the  end  of  the  second  venire. 
To  this  no  objection  was  made.  After  the  names  on  the  sec- 
ond venire  had  been  called,  and  thirty  .six  jurors,  not  includ- 
ing Hetzler,  had  answered  to  the  call  and  appeared  in  the  box, 
counsel  for  the  prisoner  challenged  the  array,  basing  the  chal- 
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lenge  on  Rev.  Stats.  §  5175,  which  provides  that  ^'the  array  may 
be  challenged,  when  the  jury  was  not  selected,  drawn  or  sum- 
moned, or  when  the  officer,  who  executed  the  venire,  did  not 
proccvd,  as  prescribed  by  law,  or  for  the  misnomer  of  a  juror 
or  jurors." 

The  provision  of  the  statute  that  misnomer  shall  be  ground 
of  challenge  to  the  array,  no  doubt  applies  alike  to  civil  and 
criminal  caseS;  but  it  is  contained  in  that  portion  of  the  Rev. 
Stats,  relating  to  practice  in  civil  cases.  The  provision  found 
its  way  into  our  legislation  in  1873  (70  Ohio  L.  171),  from 
which  it  was  carried  into  the  revision  of  the  civil  code  enacted 
in  1878  (75  Ohio  L.  636),  and  from  the  act  of  1878  it  was,  as 
above  stated,  incorporated  into  part  three  of  the  Revised 
Statutes,  which  relates  to  civil  practice  and  procedure  (Rev. 
Stats.  §  5175).  Occurring  in  that  part  of  the  statutes,  we  are 
required  to  construe  the  provision  in  connection  with  section 
4948,  in  the  same  part,  which  provides  that  Hhe  provisions  of 
this  part,  and  all  proceedings  under  it,  shall  be  liberally  con- 
strued in  order  to  promote  its  object  and  assist  the  parties  in 
obtaining  justice.*'  And  see  section  5115.  This  doubtless 
would  be  a  sufficient  answer  to  such  challenge  in  a  civil  case, 
where  no  injury  was  shown,  and  I  am  unable  to  see  why 
sections  5175  and  4948  should  not  be  construed  together  in 
this  case.  However  that  may  be,  when  a  challenge  is  made 
in  a  criminal  case  under  section  5175,  that  section  should  not 
only  be  construed  in  connection  with  the  provisions  of  the 
Revised  Statutes  relating  to  criminal  procedure,  but  the  pro- 
visions should  be  construed  as  in  harmony  with  each  other 
in  respect  to  the  manner  in  which  objections  merely  formal 
should  be  regarded.    Bishop's  Written  Laws,  §  86  et  seq. 

Such  misnomer  as  is  here  alleged  was,  under  the  former  prac- 
tice, fatal  in  an  indictment,  where  it  occurred  in  the  name  of 
the  injured  party.  Price  v.  The  SUOe,  19  Ohio,  423.  But  under 
Rev.  Stats.  §  7216,  such  mistake  will  not  avail  the  prisoner, 
unless  the  court  before  which  the  trial  takes  place  is  of  opinion 
that  the  mistake  is  material  to  the  merits  of  the  case,  or  may 
be  prejudicial  to  the  defendant,  or  the  jury  find  the  person  in- 
tended to  be  described  in  the  indictment  and  the  person  de- 
scribed in  the  proof,  are  not  one  and  the  same  person.  Mead 
y.  The  State,  26  Ohio  St.  505.    An  indictment  cannot  be  held 
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inyalid  for  a  *'  defect  or  imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant  on  the 
merits"  (Rev.  Stats.  §  7216).  Motion  by  a  defendant  for  new 
trial  in  a  criminal  case  must  be  based  on  reasons  ''affecting 
materially  his  substantial  rights"  (Rev.  Stats.  §  7350^  And 
as  we  have  seen,  error  is  not  ground  of  reversal  in  a  criminal 
case  unless  it  be  ''to  the  prejudice  of  the  party."  Seovem  v. 
The  Suae.  Construing  the  above  statutory  provisions,  and 
others  upon  the  subject  which  might  be  mentioned,  as  in  pari 
materiaj  we  have  no  hesitancy  in  saying  that  a  court  would 
not  be  justified  in  sustaining  a  challenge  to  the  array  on  such 
merely  technical  ground,  where,  as  here,  it  was  not  rendered 
reasonable  or  probable  that  the  prisoner  was  injured  in  any 
respect,  in  his  substantial  rights,  by  reason  of  the  mistake. 
-Much  less  would  this  court,  in  view  of  the  rule  stated  in  Soo- 
Item  V.  The  8UUe  and  other  cases,  be  justified  in  reversing  a 
conviction  for  a  refusal  to  sustain  such  challenge.  Besides,  it 
is  urged  by  the  state,  that  John  F.  Hetzler  never  appeared, 
and  that  the  array,  within  the  meaning  of  the  statute,  is  the 
first  thirty-six  who  answer,  and  hence,  invoking  technicality 
against  technicality  (6  Ohio,  21),  there  was  no  error.  But 
we  need  not  enter  upon  that  question,  for  the  reasons  already 
stated. 

8.  Counsel  for  the  prisoner  presented  to  the  court  certain 
papers  containing  propositions,  and  asked  the  court  to  charge 
the  propositions  to  be  sound  law,  applicable  to  the  case,  and 
proper  for  the  consideration  of  the  jury.  8(Hne  of  the  propo- 
sitions were,  in  form,  substantially  brief  arguments  in  favor  of 
the  prisoner,  and  the  court  properly  refused  them  for  that 
reason.  Others  to  which  that  objection  did  not  apply  were 
not,  in  terms,  given  or  refused,  though  substantially  correct 
and  pertinent  to  the  case.  This,  it  is  insisted,  was  an  error 
for  which  the  judgment  should  be  reversed,  the  statute  pro- 
viding: "When  the  evidence  is  concluded,  either  party  may 
request  instructions  to  the  jury  on  points  of  law,  which  shall 
be  given  or  refused  by  the  court,  which  instructions  shall  be 
reduced  to  writing  if  either  party  request  it."  Rev.  Stats. 
§7300,  cl.  6.  Undoubtedly  the  court  must  comply  with  the 
statute.  The  instructions,  if  sound  law  applicable  to  the  case, 
must  be  given  when  the  request  is  made.    To  refuse  is  error. 
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But  the  court  is  not  bound  to  adopt  the  language  of  counsel. 
The  judge  may  select  his  own  language;  and  where  the 
charge  is  not  substantially  given,  it  must  be  regarded  refused. 
We  do  not  think  there  is  anything  in  this  respect  of  which 
the  prisoner  can  justly  complain,  when  we  consider  all  that 
the  court  said  to  the  jury. 

4.  Other  errors  are  alleged,  but  we  do  not  deem  it  necessary 
to  make  any  report  with  respect  to  th^m.  We  are  unanimoua 
in  holding  that  no  one  of  the  objections  is  well  taken.  The 
prisoner  has  been  ably  prosecuted  and  ably  and  zealously  de- 
fended, and  the  most  careful  examination  of  the  whole  record 
leads  us  to  the  conclusion  that  his  last  trial  was  in  all  respects 
entirely  fair. 

[To  appear  in  42  0.  S.  R.]  Moiion  ovemded. 


von  WITH  WABBAHT  OF  ATTOBHST— JITDOXBVT  AHD  XZIGUTIOK 

THBBIOH  TO  DSFSAITD  CBSDIT0B8  A  ntAUDXTLBHT  TEAVSIBX. 

{Okio  St^preme  Omrt.      May  13,  1884.) 

Bloominodale  V.  Stein. 

A.  ezeoQted  to  B.  a  promissory  note  and  warrant  of  attorney,  npon 
which  jadgment  was  rendered,  and  an  execution  having  been  issued 
on  the  Judgment,  the  sheriff  levied  the  same  on  A.'s  goods.  The 
note  was  without  consideration  and  A.  was  insolyent  when  it  was 
executed.  In  doing  and  procuring  to  be  done  these  various  acts«  both 
A.  and  B,  concurred,  and  their  object  was  to  defraud  A.'s  creditors : 
HeUi,  that  the  acts  were  within  the  statute,  which  provides  that  **  all 
transfers,  conveyances  or  assignments  made  with  intent  to  hinder^ 
delay  or  defraud  creditors,  shall  be  declared  void  at  the  suit  of  any 
creditor."    76  Ohio  L.  088,  {10 ;  Rev.  Stats.  {  e^i. 

Ebkob  to  the  District  Court  of  Franklin  County. 

/.  H,  Bourman  and  0,  W,  Aldrieh,  for  Bloomingdale. 

W.  J.  Qilmore  and  R.  R  Woodruffy  for  Loeb  and  Frank  Bros, 
ft  Co. 

L.  Englidi  and  C.  R  Burr,  for  S.  Stein  &  Co. 

Okey,  J.  Adolph,  William  B.  and  Henry  M.  Landauer, 
partners  as  A.  Landauer  &  Sons,  dealers  in  ready  made  cloth- 
ing at  Columbus,  Ohio,  executed  to  Mark  Bloomingdale,  on 
December  6, 1878,  a  note  for  $3,000,  due  at  one  day,  together 
with  a  warrant  of  attorney  authorizing  a  judgment  to  be  con- 
fessed thereon.  On  December  27, 1878,  judgment  was  rendered 
inthe  Court  of  Common  Pleas  of  Franklin  County,  on  the 
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note  and  warrant,  in  favor  of  Bloomingdale,  for  $3,00S.80,  and 
costs,  on  which  judgment  he  caused  an  execution  to  issue  on 
December  18,  1878,  directed  to  the  sheriff  of  Franklin  county, 
which  execution  the  sheriff^  on  the  same  day,  at  10  o'clock  in 
the  forenoon,  levied  on  all  the  goods  and  chattels  of  the  de- 
fendant in  execution  subject  to  levy.  And  this  was  the  first 
levy  upon  the  property. 

S.  Stein  &  Co.,  had  a  valid  account  against  A.  Landauer  A 
Sons,  amounting  to  $1492.02,  for  goods  sold  in  August,  Sep- 
tember and  October,  1878.  On  January  14,  1879,  while  the 
property  so  levied  on  still  remained  in  hands  of  the  sheriff, 
said  S.  Stein  &  Co.  commenced  an  action  in  the  Court  of  Com- 
mon Pleas  of  Franklin  County,  against  Landauer  &  Sons  and 
others,  under  the  act  of  1878  (76  Ohio  L.  938  §  10),  charging 
that  the  note,  warrant  of  attorney,  judgment  and  levy 
were  within  that  section,  which  provides  that  ''all  transfers, 
conveyances,  or  assignments  made  with  intent  to  defraud 
creditors,  shall  be  declared  void  at  the  suit  of  any  creditor." 
The  object  of  the  suit  was  to  secure  the  appointment  of  a 
trustee  and  the  subjection  of  such  property  so  levied  on,  to  the 
payment  of  debts,  in  accordance  with  that  section.  The  plain- 
tiff gave  notice  of  their  suit,  as  required  by  the  section,  but 
no  creditor  gave  bond  or  deposited  money  as  therein  required. 

The  district  court,  to  which  the  cause  was  taken  by  appeal, 
found,  among  other  things,  that  the  note,  warrant  of  attorney, 
judgment,  execution  and  levy,  in  favor  of  Bloomingdale,  were 
fraudulent ;  that  the  Landauers  were  not  indebted  to  him ; 
that  the  object  of  the  Landauers,  who  were  insolvent,  was  to 
cheat  and  defraud  their  creditors,  in  which  object  Blooming- 
dale  concurred,  and  the  acts  named,  and  each  of  them,  was 
done  in  furtherance  of  that  purpose;  that  the  acts  named 
brought  th^  case  within  the  above  mentioned  section ;  that  the 
sheriff  having  sold  the  goods,  by  consent  of  all  parties  in 
in  interest,  and  having  in  his  hands  $7,817.74,  the  same 
should  be  distributed  as  follows:  first,  in  payment  of 
the  costs  including  a  fee  to  the  counsel  of  S.  Stein  &  Ca : 
secondly,  the  claim  of  S.  Stein  &^Co.  in  full ;  thirdly,  to  the 
remaining  creditors  pro  rata^ .  the  balance  after  paying  the 
claim  of  S.  Stein  &  Co.,  being  insufficient  to  pay  the  other 
creditors  in  full. 
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A  petition  in  error  has  been  filed  in  this  court  by  Blooming- 
dale  to  reverse  the  judgment,  and  certain  creditors,  herein- 
after mentioned,  have  filed  cross-petitions  in  error  with  the 
same  object  in  view.  The  questions  thus  presented  we  will 
now  consider : 

1.  It  is  said  the  evidence  did  not  warrant  the  finding  that 
the  note  and  warrant  given  to  Bloomingdale  were  without 
consideration,  and  that  the  object  in  the  various  steps,  result- 
ing ill  the  seizure  of  the  goods  by  the  sheriff,  was  to  defraud 
the  creditors  of  A.  Lapdauer  A  Sons.  But  on  careful  exami- 
nation of  the  testimony,  we  feel  that  we  would  not  be  war- 
ranted in  disturbing  the  findings,  in  view  of  the  rule  stated 
in  McGcUrick  v.  Waaon,  4  Ohio  St.  566 ;  35  Ohio  St.  7 ;  37  Ohio 
St.  260. 

2.  It  is  objected  that  Stein  &  Co.  were  not  judgment  credi- 
tors. But  in  Oamha  v.  Watson,  32  Ohio  St.  228,  the  rule  was 
settled  that  it  was  not  necessary  the  claim  of  a  creditor 
should  be  reduced  to  judgment  in  order  to  maintain  such 
action.  The  same  question  was  fully  discussed,  in  the  courts 
below  and  in  this  court,  and  decided  the  same  way,  in  the 
Skonfdd  caacy  which  was  finally  reported,  on  other  questions, 
9ub  nom.    HeUdmah  v.  Bitter,  37  Ohio  St.  222. 

3.  It  is  insisted  that  the  acts,  beginoiing  with  the  execution 
of  the  note  and  warrant  of  attorney,  and  culminating  in  the 
seizure  of  the  ptoperty  on  execution  in  favor  of  Bloomingdale, 
were  not  a  transfer,  conveyance  or  assignment  of  the  property, 
within  the  meaning  of  the  above  mentioned  section  10^  even 
if  the  purpose  was  to  defraud  creditors,  and  hence  that  S. 
Stein  A  Co.  could  not  maintain  such  suit,  even  if  the  second 
objection,  above  stated,  is  not  well  taken.  And  this  question 
IS  the  only  one  which  called  for  a  report  of  the  case. 

The  commissioners  to  revise  the  statutes  found  the  follow- 
ing to  be  the  principal  statutes  relating  to  fraudulent  convey- 
ances and  conveyances  in  trust :  S.  <fe  C.  656, 712;  S.  &  S.  8997. 
They  thought  best,  however,  not  to  codify  these  provisions, 
but  leave  to  the  courts  the  question  whether  the  earlier  pro- 
visions had  been  modified  by  the  subsequent  statutes,  and  if 
so  the  extent  of  such  modification ;  and  hence,  little  more  was 
done  than  to  transfer  the  sections  from  the  places  they  then 
occupied  in  the  statutes  to  appropriate  places  in  Rev.  Stats. 
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§  §  4196,  4196,  6348,  6344.  With  the  provisions  in  that  form, 
the  legislature  adopted  the  revision,  i^ter  changing  section 
6844  so  as  to  embrace  fraadulent  purchases  in  the  name  of 
another;  and,  aside  from  such  change,  the  provision  should 
undoubtedly  be  construed  as  before  revision. 

Chmba  v.  WcUdtm,  32  Ohio  St.  228,  and  Shorten  v.  Woodrcw, 
34  Ohio  St.  645,  are  in  apparent  conffict  upon  the  question 
whether  fraudulent  purchases  in  the  name  of  another  were 
within  the  provision  -  here  under  consideration.  That  they 
were  not  was  decided  in  the  latter  case,and  that  decision  is  sup- 
ported by  some  cases  where  the  question  arose  in  actions  at  law» 
and  the  cdurt  adhered  to  the  mere  letter  of  the  statute.  In  the 
former  case  the  question,  though  directly  presented  by  the 
record,  is  not  discussed,  but  as  a  decision  supporting  the  view 
that  such  a  case  is  in  effect  provided  for,  it  is  entirely  in  har- 
mony with  the  decisions  of  courts  of  equity.  Taylor  v.  Heriot^ 
4  Des.  Eq.  227,  234;  WhiUleMy  v.  McMahan,  10  Conn.  138;  BoU- 
ford  V.  Beers,  11  Conn.  370:  Dayk  v.  Sleeper,  1  Dana.  531 ;  Ahtjon 
V.  /foto&s,  13  Fla.  117  ;  Kimmel  v.  McRighi,  2  Barr,  38;  MUkr  v. 
IFOion,  15  Ohio  108 ;  Bump  Fraud.  Con.  (2  ed.)  518;  1  Am. 
Lead.  Gas.  (5th  ed.)  50.  Doubtless  because  of  this  conflict, 
the  legislature  changed  section  6344,  as  already  stated,  so  as 
to  be  in  this  respect  in  harmony  with  the  view  constantly 
adopted  in  courts  of  equity,  though,  of  course,  this  case  is  gov- 
erned by  the  statute  as  it  existed  in  1878.  We  have  no  hesi- 
tancy however,  in  saying  that  we  would  not  be  warranted,  in 
this  case,  in  placing  any  strict  construction  upon  this  rem- 
edial statutory  provision.  On  the  contrary,  where  a  debtor, 
having  the  title  and  possession  of  property,  passes  tho  posses- 
sion and  apparent  ownership  to  another,  with  the  intent  upon 
the  part  of  both  to  defraud  the  creditors  of  such  debtor,  the 
transaction  is  within  the  provision  we  are  considering,  and  it 
is  wholly  immaterial  what  device  is  resorted  to  for  the  pur- 
pose of  consummating  the  fraud.  The  law  rogards  the  thing 
which  the  debtor  has  done,  rather  than  the  means  by 
which  he  accomplished  it ;  for  if  he  has  placed  his  property 
in  the  hands  of  another  to  defraud  hid,  the  debtor's  creditors, 
the  creditor  is  equally  injured  whether  the  transfer  is 
effected  by  a  formal  instrument  of  writing,  by  means  of  a 
fraudulent  execution,  or  by  some  other  device ;  and  equity,  in 
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either  case,  looking  through  the  form  to  the  substance  of  the 
transaction,  will  not  hesitate  to  grant  relief,  within  the  evi- 
dent object  and  purposes  of  the  statate.  Booth  y.  Bunee^  33  N. 
Y.  139;  Bua>.p  Fraud.  Con.  (2  ed.)  250. 

4.  Bloomingdale's  judgment  was,  as  already  stated,  rendered 
on  December  17, 1878,  and  his  levy  was  made  December  18, 
1878,  at  10  o'clock  A.  M.  Oa  the  last  named  day  Loeb  obtained 
by  confession  of  the  Landauers,  two  judgments  against  them, 
one  for  $345.69,  and  the  other  for  $1,566.25.  On  the  same  day, 
iPrank  Bros.  A  Co.  obtained  by  confession  of  the  Landauers, 
a  judgment  .against  them  for  $667.75.  The  judgments  of  Loeb 
and  Frank  Bros.  &  Co.  were  for  bona  fide  debts,  which  had  re- 
mained unpaid  for  several  months.  On  the  afternoon  of  De- 
cember 18, 1878,  the  sheriff  levied  executions  issued  on  these 
judgments  upon  the  same  property  which  he  held  on  the  ex- 
ecution of  Bloomingdale,  levied  at  ten  o'clock  in  the  morning 
of  the  same  day. 

If  S.  Stein  &  Co.  had  not  commenced  their  action,  Loeb  and 
Frank  Bros.  &  Co.  might  have  treated  the  Bloomingdale  levy 
as  a  nullity  and  obtained  satisfaction  of  their  judgments  by  a 
sale  of  the  property  on  their  executions.  Clark  v.  Htibbard,  8 
Ohio,  382;  Westerman  t.  Wtsterman,  25  Ohio  St.  500.  But 
when  S.  Stein  A  Co  opnimenced  their  suit,  and  the  court  ac- 
quired jurisdiction  of  the  subject  matter  and  the  parties,  it 
was  no  longer  possible  for  Loeb  and  Frank  Bros.  &  Co.  to  pro- 
ceed legally  with  their  execution.  On  the  contrary,  while 
the  sheriff  is  not  ordinarily  to  be  regarded  as  agent  of  either 
party  to  an  execution  (Cooley  on  Torts,  129),  the  acts  of  the 
Landauers  and  Bloomingdale,  culminating  in  the  seizure  of 
the  goods  on  December  18,  1878,  at  10  o'clock  A.  M.  on  execu- 
tion, operated,  on  the  election  of  a  creditor  to  prosecate  such 
suit,  as  a  transfer  of  the  goods  to  defraud  creditors,  at  that 
hour,  within  the  section  under  consideration  {Conrad  v.  Pan- 
cost,  11  Ohio  St.  685 ;  and  see  /amtmm  v.  McNaUy^  21  Ohio  St. 
295)  ;  and  hence,  the  judgment  and  subsequent  levies  of  Loeb 
and  Frank  Bros.  A  Co.  became  and  were  properly  held  to  be 
nullities.  The  fact  that  Loeb  and  Frank  Bros.  A  Co.  were  not 
originally  parties  to  the  suit  is  of  no  importance.  They  filed 
Answers  and  cross-petitions.  The  district  court  also  properly 
.held  that  the  money  in  the  hands  of  the  sheriff  shoul  J  be  ap- 
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plied,  first,  to  the  payment  of  costs,  including  counsel  fees ; 
secondly,  to  the  payment  of  the  claim  of  Stein  &  Co.,  with 
interest ;  and  lastly,  that  the  balance  should  be  distributed  to 
the  remaining  creditors  pro  raJta. 
[To  appear  in  42  Ohio  St.]  Judgment  affirmed. 


PATSn,  EXyniATIOH  Oy— PUBUC  KRITLBD  to  V8I— PATOni  VOT 
XmTLID  TO  niJWCTIOH. 

(Ohio  Supreme  Cburt  CbmmiasiotL.    June  3,  ISSi. 
Brill  v.  The  Singer  Manuf'g  Co. 

1.  .Where  a  patented  machine  beoomes  known  to  the  public,  by  a  dia- 
tinotive  name  daring  the  existenoe  of  the  patent,  any  one  at  the  ex- 
piration of  the  patent  may  make  and  vend  such  machines,  and  oae 
such  name ;  and  no  one,  by  incorporating  such  name  into  his  trade 
mark,  can  takeaway  from  the  public  the  right  of  so  using  it. 

2.  Where  machines,  daring  the  time  they  are  protected  by  a  patent, 
become  known  and  identified  in  the  trade  by  their  shape,  exter- 
nal appearance  or  ornamentation,  the  patentee,  after  the  expira- 
tion of  the  patent,  cannot  prevent  others  from  using  the  same  modes 
of  identification,  in  machines  of  the  same  kind  manufactured  and 
sold  by  them. 

Error  to  the  Superior  Court  of  Cincinnati. 

Reserved  in  the  District  Court  of  Hamilton  County. 

The  original  action  was  brought  by  the  Singer  manufac- 
turing company,  the  defendant  in  error,  against  Andrew  J. 
Brill,  the  plaintiff  in'^rror,  in  the  Superior  Court  of  Cincin- 
nati.   The  petition  alleges  as  follows,  to  wit : 

'*  The  plaintiff  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey,  and  is  now,  and  for 
many  years  has  been,  engaged  in  the  business  of  manufac- 
turing and  selling  sewing  machines  in  all  parts  of  the  United 
States  and  Great  Britain,  and  in  other  countries,  as  the  suc- 
cessor of  '  The  Singer  Manufacturing  Company,'  a  corporation 
of  the  state  of  New  York,  which  corporation  succeeded  the 
firm  of  I.  M.  Singer  &  Co.,  by  whom  said  business  was  estab- 
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lished  in  the  year  A.  D.  1850;  and  the  plaintiff  is  the  owner 
of  the  good  will  and  trade-name  and  trade-marks  of  its  said 
predecessors  in  said  business,  which  business  has  been  carried 
on  successively  by  said  parties  as  a  continuous  business  from 
the  time  of  its  establishment  During  all  said  period,  the 
plaintiff  and  its  predecessors  have  manufactured  sewing 
machines  of  many  different  kinds  and  varieties,  and  from  the 
first  have  called  and  advertised  and  sold  such  machines  as 
'Singer'  sewing  machines,  and  have  spent  hundreds  of 
thousands  of  dollars  in  advertising  them  by  that  name ;  and 
sewing  machines  manufactured  by  the  plaintiff  or  its  prede- 
cessors have  always  been  called,  and  are  now,  and  for  many 
years  have  been,  universally  known  as  'Singer'  sewing 
machines,  and  by  that  name  have  acquired  a  world-wide  rep- 
utation for  the  excellence  of  their  workmanship  and  other 
merits. 

"  Said  adoption  and  appropriation  of  said  name  was  origi- 
nal with  said  I.  M.  Singer  &  Co.,  and  they  and  their  said  suc- 
cessors have  ever  since  used  the  same  continually  and  exclu- 
sively as  a  designation  for  the  sewing  machines  manufactured 
by  them. 

"  The  defendant  in  violation  of  plaintiff's  said  rights  is, 
and  for  some  time  past  has  been,  engaged  in  selling  sewing 
machines  not  manufactured  by  plaintiff,  but  having  the 
form,  shape,  outline,  ornamentation  and  appearance  of 
machines  of  plaintiff's  manufacture,  which  he  calls  and 
advertises  and  sells  as  'Singer'  Sewing  Machines,  and  as 
English  Singer  Sewing  Machines,  and  by  ^ther  colorable 
imitations  of  plaintiff's  said  trade-name ;  and  the  defendant 
advertises  said  machines  by  means  of  cuts  and  prints  which 
are  imitations  of  plaintiff's  cuts  and  prints,  and  which  are 
representations  of  machines  of  plaintiff's  manufacture,  and 
the  defendant  in  other  ways  gives  out  and  represents  that 
the  sewing  machines  which  he  sells  are  manufactured  by  the 
plaintiff,  whereas  in  truth  they  are  not. 

'*  Wherefore,  the  plaintiff  prays  that  the  defendant  may 
be  enjoined  from  in  any  manner  advertising,  invoicing  or 
selling  any  sewing  machines  not  manufactured  by  plaintiff, 
as  Singer  Machines  or  as  English  Singer  Machines,  or  by  any 
colorable  variation  upon  or  imitation  of  the  name  Singer,  and 
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froib  usiiiR  in  any  manner  the  name  Singer,  either  alone  or 
combined  with  other  words,  as  a  designation  of,  or  in  oonnec- 
tion  with  any  sewing  machine  not  manufactured  by  plaintiff, 
And  from  selling  or  advertising  for  sale  in  any  manner  any 
sewing  machine  having  the  form,  shape,  outline,  ornamenta- 
tion or  appearance  of  the  sewing  machines  manufactured  by 
the  plaintiff,  and  from  representing  in  any  manner  that 
machines  not  of  plaintiff's  manufacture  are  '  Singer'  Sewing 
Machines,  or  that  they  are  manufactured  by  plaintiff.  And 
the- plaintiff  also  prays  for  an  account  of  profits  and  for  all 
other  relief  to  which  it  may  be  entitled,  and  its  costs." 

A  demurrer  to  the  petition  having  been  overruled,  the  fol- 
lowing answer  thereto  was  filed,  to  wit: 

*'The  defendant  for  answer  to  the  plaintiff's  petition  states 
that  he  knows  nothing  of  the  truth  of  the  averments  concern- 
ing the  business  and  property  rights  of  I.  M.  Singer  &Co.,  and 
of  the  Singer  Manufacturing  Company  of  New  York,  or  of  the 
plaintiff,  or  of  the  plaintiff's  rights  of  successorship  or  owner- 
ship therein,  and  to  the  good  will,  trade-names  and  trade- 
marks of  its  pretended  predecessors,  and  doth  therefore  deny 
all  allegations  of  the  petition  touching  the  same. 

"And  for  further  answer  the  defendant  denies  that  tne 
plaintiff  had  any  property  right  in  the  name  'Singer,'  and 
denies  that  said  word  *  Singer'  was  its  trade-name  or  trade- 
mark, bat  avers  that  said  name  ^Singer'  was  used  by  the 
plaintiff  and  understood  by  the  trade  and  the  public  gen- 
erally, and  in  fact  was  intended,  to  describe  sewing  machines 
of  certain  particular  combinations,  and  the  principle  or 
device  used  in  their  43onstruction,  and  that  such  name  was 
generally  understood  to  designate  and  did  designate  not  alone 
machines  manufactured  by  the  plaintiff,  but  machines  con- 
structed after  and  upon  the  principle  of  machines  originally 
invented  by  one  I.  M.  Singer,  and  his  and  others'  improve- 
ments thereon,  upon  which  said  invention  and  improve- 
ments letters  patent  were  granted  to  said  I.  M.  Singer  and 
others,  by  the  United  States  of  America,,  and  which  said 
letters  patent  have  long  since  expired;  and  further,  that 
said  name  did  not  and  does  not  iu  the  estimate  of  the  trade 
or  of  the  public  designate  a  machine  made  by  plaintifis  or  by 
their  predecessors." 
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Defendant  for  further  answer  denies  that  said  plaintiff  and 
its  predecessors  used  said  name  *'8inger"  oontinuonsly  and  ex- 
clusively as  a  designation  of  sewing  machines  manufactured 
by  it  and  its  predecessors,  and  avers  that  it  and  its  predeces- 
sors made  and  sold  other  machines  of  totally  different  con- 
struction, and  did  not  apply  the  name  Singer  thereto;  that 
various  other  parties  than  plaintiff  and  its  predecessors  and 
defendant  have  manufactured  and  sold  sewing  machines  made 
upon  the  Singer  principle  and  plan,  under  the  name,  and  the 
same  were  known  to  the  trade  and  to  the  public  by  the  name, 
of  ''Singer  Sewing  Machines." 

Defendant  denies  that*  he  ever  advertised  or. otherwise  re- 
presented that  sewing  machines  sold  by  him  were  manufac- 
tured by  the  plaintiff  or  by  its  predecessors,  but  he  has  sold 
machines  manufactured  upon  the  plan  and  principle  of  the 
Singer  patent,  and  has  sold  the  same  as  machines  manufac- 
tured upon  said  plan  and  principle,  as  he  had  a  good  right  to 
do,  and  called  the  same  by  their  proper  name.  Defendant 
avers  that  the  plaintiff  stamps  or  affixes  its  corporate  name, 
in  full  size,  upon  the  arm  of  machines  of  its  manu£Mture,  and 
that  the  plaintiff  has  affixed  to  machines  manufactured  by  it, 
a  trade  mark  consisting  of  a  brass  oval,  having  thereon  the 
words  "The  Singed  MTg  Co.,  N.  Y.,  Trade  Mark/'  and  also 
the  stamp  of  a  shuttle,  and  that  defendant  has  not  adopted  or 
used  said  trade  mark,  at  any  time,  and  plaintiff  has  not 
adopted  or  used  any  other  or  different  trade  mark;  and 
that  the  defendant  has  sold  and  does  sell  sewing 
machines  made  upon  the  said  Singer  principle  of  plan  of  con- 
struction, to-wit :  the  same  covered  by  said  former  patented 
rights  and  all  improvements,  on  which  the  plaintiff's 
machines  are  constructed,  but  defendant  has  not  placed  upon 
any  of  said  machines  sold  by  him  the  word  '*  Singer,"  either 
alone  or  in  combination  with  any  other  words,  but  that  the 
machines  sold  by  the  defendant  have  in  all  instances  ha4  af- 
fixed to  each  and  every  one  of  them  the  name  and  trade 
marks  of  the  manufacturers  thereof,  said  trade  mark  consist- 
ing of  an  oval  on  which  was  stamped  said  name,  to-wit: 
** Williams  M'f 'g  Co.,  Montreal,  Trade  Mark,"  and  also  a 
lion's  head." 
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The  issues  raised  by  the  petition  and  answer  were  submitted 
to  the  c6urt  at  special  term,  upon  the  evidence,  and  de- 
termined in  favor  of  the  plaintiff  below,  to  whicK  conclusions 
exceptions  were  taken.  The  defendant  moved  the  court  to 
set  aside  the  findings,  on  the  ground  that  they  were  against 
the  law,  and  against  the  weight  of  evidence,  and  for  other 
reasons,  and  this  motion  having  been  overruled — to  which  ex- 
ception was  also  taken — ^a  final  judgment  was  rendered  in  fsr 
vor  of  the  plaintiff  bdow,  awarding  a  perpetual  injunction, 
and  referring  the  case  to  a  master  to  state  an  account  of 
profits,  and  adjudging  the. costs  of  the  action  to  the  plaintiff 
below.  A  bill  of  exceptions  containing  all  the  evidence 
was  tendered  to  the  court,  and  duly  allowed.  The  case  was 
thereupon  carried  by  petition  in  error  to  the  district' court, 
and  there  heard,  and  by  an  order  of  that  court,  on  the  motion 
of  the  defendant  in  error,  the  case  was  reserved  to  this  court. 

TMen  A  Hardaere^  for  plaintiff  in  error. 

JSStu/,  Thampmm  &  MauewMf  for  defendant  in  error. 

DicKM AN,  J.  For  many  years  the  defendant  in  error,  the 
Singer  Manufacturing  Company,  a  corporation  under  the  laws 
of  the  state  of  New  Jersey,  has  been  extensively  engaged  in 
the  business  of  making  and  vending  sewing  machines  in  this 
and  in  other  countries.  The  machines  made  by  the  company 
have  been  called  and  known  as  "  Singer  "  sewing  machines— 
the  term  embracing  several  varieties,  which  differ  among 
themselves  more  or  less  in  principle  of  construction,  mode  of 
operation,  and  results  produced.  Among  those  varieties  of 
machines,  as  known  to  the  trade,  are  the  "  Family  Singer," 
the  ''Medium  Singer,"  the  ''Oscillating  Shuttle  Singer," 
and  others  of  different  designation.  They  all  belong  to  the 
same  denomination  of  Singer  machines,  and  were  in  the  main 
protected  by  patents  covering  their  distinctive  features.  The 
term  Singer,  eo  ruyinine^  has  come  to  be  suggestive  not  merely 
of  the  manufacturer,  but  of  sewing  machines  of  a  certain 
mechanism,  character  or  quality,  distinct  in  construction  and 
mode  of  operation  from  the  "  Howe,"  "  Grover  &  Baker," 
"  Wheeler  A  Wilson,"  or  other  machines  known  to  the  pub- 
lic. It  would  not  be  claimed  that  the  name  Singer  is  now 
associated  with  any  machine  for  family  use,  or  other  work, 


Ohio  Law  Journal.  799 

that  is  constructed  upon  a  different  principle  from  that  gov- 
erning any  of  the  various  Singer  machines,  so  called. 

It  is  urged,  however,  that  as  the  machines  originally  got 
their  name  because  of  the  manufacturer,  first,  I.  M.  Singer  & 
Co.,  and  later  the  Singer  corporation,  the  defendant  in  error 
has  acquired  an  exclusive  property  in  the  name — that  the 
name  has  become  a  trade  name  to  indicate  machine»  of  the 
company's  manufacture,  and  has  been  so  recognized  by  the 
public.  And  it  is  further  insisted,  that  there  is  no  mechanical 
device,  combination,  or  principle  of  construction  common  to 
the  Singer  machines,  to  which  the  name  could  refer,  and  thus 
become,  as  it  were,  generic  in  its  character,  and  free  to  the  use 
of  all  manufacturers  and  venders  after  the  expiration  of  the 
Singer  pajbents.  But,  granting  that  there  may  be  several  dis- 
tinct species  of  the  Singer  machines,  with  no  peculiar  mech* 
anism  or  principle  of  action  common  to  them  all,  yet,  each 
species  constitutes  a  distinctive  type  or  class,  with  certain 
special  characteristics  of  outward  form  and  internal  construc- 
tion and  bearing  the  name  Singer,  to  distinguish  it  from  oth* 
ers  of  different  make  and  properties.  Singer  Manufg  Oo,  v. 
Loog,  Lord  Selborne,  L.  C.  8  Appeal  cases.    H.  L.  (E)  15. 

Descriptive  as  the  name  Singer  is  of  machines  of  a  really 
distinctive  character  in  their  construction  and  principle  of 
operation,  when  the  patents  protecting  them  expired,  the 
right  to  use  that  name  accompanied  the  right  to  make  and 
sell  the  machines.  It  would  be  a  poor  return  for  the  exclu* 
sive  privilege  which  the  public  gives  for  a  long  period 
t6  the  patentee,  if  after  the  expiration  of  his  patent,  he  shall 
be  allowed  to  virtually  perpetuate  his  monopoly  in  a  measure, 
by  preventing  all  others  from  using  the  name,  which  will 
describe  and  make  known  the  invention  that  has  become 
dedicated  to  the  public. 

In  Singer  Manufacturing  Co.  v.  Stanage,  6  Fed.  Rep.,  279,  it 
was  held  that  when  a  patented  article  is  known  in  the 
market  by  any  specific  designation,  whether  of  the  name  of 
the  patentee  or  otherwise,  every  person,  at  the  expiration  of 
the  patent,  has  a  right  to  manufacture  and  vend  the  same, 
under  the  designation  thereof  by  which  it  was  known  to  the 
public.  The  original  patentee  or  his  assignees  acquire  no 
right  to  the  exclusive  use  of  such  designation  as  a  trade- 
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name.    Their  rights  are  under  the  patent,  and  expire  with 
it.    The  specific  designation  falls  into  the  public  domain. 

In  Singer  Mdimifaeturimg  Oo.  v.  Riley  H  al.,  11  Fed  Rep.,  706, 
the  question  arose  whether  that  company  had  an  exclusive 
property  or  trade-name  in  the  word  Singer.  The  language  of 
the  court  commends  itself  to  the  legal  judgment.  '*  It  is  the 
consideration  now  due  to  the  public,  when  the  patents  have 
expired,  that  it  shall  have  the  unobstructied  benefit  of  these 
inventions,  and  thereis  not  the  least  foundation  in  principle 
or  reason,  for  allowing  the  patentees  to  continue  to  enjoy  as 
much  of  the.  monopoly,  as  they  can  save  by  the  claim  to  use 
exclusively  the  trade-numes,  by  .vhich  they  identified  and 
secured  to  themselves  the  reputation  of  their  inventions. 
These  go  along  with  the  invention,  as  a  dedication  to  the 
public  for  purposes  of  description  and  identification." 

In  SingeT  Mmu/octerttu/  Cb.  v.  l^onen,  8  Biss.  C.  Ct.,  151,  it 
was  held  that  if  a  sewing  machine  has  acquired  a  name 
which  designates  a  mechanism  or  a  peculiar  construction, 
parts  of  which  are  protected  by  patents,  other  persons,  after 
the  expiration  of  the  patents,  have  the  right  to  construct 
the  machine  and  call  it  by  that  name,  because  the  name 
expresses  only  the  kind  and  quality  of  the  machine.  Indeed, 
it  is  an  elementary  principle,  that  every  one  has  the  right  to 
make  and  vend  any  wares  not  protected  by  patents;  and  it 
is  now  well  settled  that  a  manufacturer  of  a  patented  article, 
after  the  patent  has  expired,  has  the  rig^t  to  represent  that 
it  was  made  according  to  the  patent,  and  to  use  the  name  of 
the  patentee  for  that  purpose.  Wiloaz  &  OMa  Seunng  MaMne 
Oo.  V.  Oibbona  jFVam^  17  Fed.  Rep.,  623. 

The  original  petition  in  this  case  alleges  that  Brill,  the 
defendant  therein,  in  violation  of  the  rights  of  the  Singer 
Manufacturing  Company,  the  plaintiff,  was  then,  and  for 
some  time  past  had  been,  engaged  in  selling  sewing- 
machines  not  manufactured  by  the  plaintiff,  but  having 
the  form,  shape,  outline,  ornamentation  and  appearance  of 
machines  of  the  plaintiff's  manufiM^ture,  which  he  was  then 
selling  as  *'  Singer  Sewing  Machines,"  and  '<  English  Singer 
Sewing  Machines,"  and  under  other  colorable  imitations  of 
the  trade-name  Singer.  It  is  further  alleged  that  the  defend- 
ant was  then  advertising  such  machines  by  means  of  cuts  and 
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prints  which  are  imitations  of  plaintiff's  cuts  and  prints,  and 
which  are  representations  of  machines  of  the  plaintiff's  manu- 
facture ;  and  that  the  defendant  in  other  ways  was  then  giving 
out  and  representing  that  the  sewing  machines  which  he  was 
selling  were  manufactured  by  the  plaintiff,  whereas  in  truth 
they  were  not 

The  trade  mark  adopted  by  the  Singer  Company  and  placed 
at  the  base  of  the  arm  of  the  '*  New  Family  Machine,"  which 
it  manufactures,  consists  of  an  oval  brass  plate,  containing  in 
its  centre  the  letter  S,  and  in  the  centre  of  that  a  shuttle, 
needles  crossed,  and  two  tran verse  lines,  representing  thread. 
Circling  over  this,  at  the  top,  were  the  words  *' Singer  M'f'g 
Co.,  N.  Y.,"  and  below,  the  words  *' Trade  Mark,"  and  a  circu- 
lar wreath  representing  flowers  and  plants.  It  is  sought  by 
blending  the  name  Singer  with  the  trade  mark,  to  perpetuate 
an  exclusive  property  in  the  name  after  the  life  of  the  Singer 
patents.  But,  a  patentee  or  his  assignee,  by  incorporating 
into  his  trade  mark  the  distinctive  name  by  which  a  patented 
machine  has  become  known  to  the  public  during  the  exist- 
ence of  the  patent,  cannot,  after  the  expiration  of  the  patent, 
take  away  from  the  public  the  right  of  using  such  name. 
The  trade  mark  cannot  be  made  a  guise  for  extending  the 
monopoly  or  preventing  the  name  from  becoming  with  the 
patent  the  property  of  the  public.  Singer  Manufg  Co.  v.  RUey. 
Supra. 

The  Singer  Manufacturing  Company  had  become  the  pro- 
prietor of,  or  interested  in  several  patents  for  improvements 
upon  the  machines  manufactured  and  sold  by  it ;  but,  the 
patents  had  expired  a  long  time  prior  to  the  alleged  acts 
which  are  subjects  of  cam  plaint.  An  injunction  however,  co- 
extensive with  the  prayer  in  the  plaintiff's  petition,  was 
granted,  and  the  defendant  was  perpetually  enjoined,  not 
only  from  using  the  name  Singer,  but  from  selling  sewing 
machines  having  the  external  appearance,  shape,  or  orna- 
mentation of  the  machines  of  the  plaintiff's  manufacture; 
and  also  from  using  a  trade  mark,  which  imitates  the  trade 
mark  used  by  plaintiff,  in  size,  color,  shape  and  general  ap- 
pearance. 

While  there  may  be  a  similitude  in  form  and  finish  be- 
tween the  machines  made  by  the  defendant  in  error,  and  the 
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^'EngliBh  Sewing  Machine'^  sold  by  Brill,  as  the  general  agent 
of  the  Williams  Manufacturing  Company  of  Montreal,  we 
think,  there  should. not  have  been  an  injunction  granted 
against  that  company's  introducing  their  machines  to  the 
public,  in  the  habiliments  which  they  saw  fit  to  adopt. 
Where  machines  during  the  time  they  are  protected  by  a 
patent,  became  known  and  identified  in  the  trade  by  their 
shape,  external  appearance  or  ornamentation,  the  patentee, 
after  the  expiration  of  the  patent,  cannot  prevent  others  from 
using  the  same  modes  of  identification  in  machines  of  the 
same  kind,  manufactured  and  sold  by  them.  It  is  not 
claimed,  that  the  shape,  ornamentation  or  external  appear- 
ance of  the  machines  made*  by  the  Singer  Manufacturing 
Compan}'  were  protected  by  any  patent  for  a  design,  nor 
could  these  insignia  find  protection  under  any  of  the  Singer 
patents  which  had  expired.  Of  the  patents  which  the  Singer 
Manufacturing  Company  owned  or  became  interested  in,  and 
of  the  external  appearance,  shape  or  ornamentation  of  its 
machines,  it  may  be  said,  as  was  said  by  the  court  in  Fair' 
banh  v.  Jacobus,  14  Blatchf.  337,  "Their  patent8,while  they  ex- 
isted, protected  them  in  the  essential  structure  of  their  inven- 
tion, but  the  exterior  form,  painted  color,  and  such  non-essen- 
tials, were  not,  and  could  not  be,  the  subject  of  the  patents, 
and  the  patents  did  not,  and  could  not,  secure  these  to  the 
plaintiff.  Much  less  could  these  be  secured  as  a  trade  mark, 
for,  a  trade  mark  is  always  something  indicative  of  origin  or 
ownership,  by  adoption  and  repute,  and  is  something  (different 
from  the  article  itself  which  the  mark  designates.  An  in- 
vention of  structure  a  patent  for  the  invention  secures;  a  de- 
sign is  secured  by  a  patent  for  that.  *  Apart  from  these,  any 
one  may  make  anything  in  any  form,  and  may  copy  with 
exactness  that  which  another  has  produced,,  without  inflicting 
an}' legal  injury,  unless  he  attributes  to  tha£  which  he  has 
made  a  false  origin,  by  claiming  it  to  be  the  manufacture  of 
another  person." 

At  common  law,  the  form,  ornamentation  or  external  ap- 
pearance of  the  machines,  would  be  open  to  all  as  modes  of 
designation  or  identification.  In  the  case  at  bar,  they  are 
accompaniments  which  serve  to  identify  machines  of  a  cer- 
tain  kind   and  quality,    without  reference  to  the  manufac- 
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turer ;  and  when  the  patents  oovering  the  machines  expired, 
they  should  not,  any  more  than  the  name  Singer,  be  made 
the  means  of  continuing  the  monopoly  under  the  cover  of  a 
quari  trade  mark  or  symbol. 

As  to  the  complaint,  that  the  agents  of  the  Williams 
Manufacturing  Company  have  been  engaged  in  selling 
machines  made  by  that  company  as  flfnd  for  machines  manu- 
factured by  the  Singer  Manufacturing  Company,  it  is  the 
undoubted  right  of  every  man  who  is  known  to  the  public  as 
the  favorite 'manufacturer  of  any  article,  that  another  shall 
not  make  and  vend  the  same  article,  and  palm  it  off  as 
the  production  of  the  first  maker.  As  said  ]^y  Lord  Black- 
burn in  Singer  Manuf^g  Co,  v.  Loog,  mpraj  '^the  original 
foundation  of  the  whole  law  is  this,  that  when  one  knowing 
that  goods  are  not  made  by  a  particular  trader  sells  them  as 
and  for  the  goods  of  that  trader,  he  does  that  which  injures 
that  trader.''  If  he  sells  wares  of  as  good  quality,  he  impairs 
the  patronage  of  the  trader  under  a  false  pretense ;  and  if  he 
sells  wares  of  an  inferior  quality,  he  injures  the  good  will  and 
reputation  of  the  trader's  business.  But,  upon  a  review  of 
all  the  testimony,  we  have  been  unable  to  discover  any 
deception  practiced  by  means  of  any  business  card,  advertise- 
ment, circular  or  other  publication,  by  which  the  machines 
of  the  Williams  Manufacturing  Company  have  been  put  upon 
the  market,  as  having  been  manufactured  by  the  Singer 
Manufacturing  Company.  On  one  business  card,  Brill,  the 
general  agent,  plainly  publishes  the  '^  English  Singer  Sewing 
Machine"  as  manufactured  in  Montreal,  Canada;  and  the 
factory  of  the  "German  Singer  Sewing  Machine"  is,  on 
another  card,  represented  as  located  at  Kaiserslautern, 
'Germany ;  and  Kaiser  Brothers  are  held  out  as  the  manufac- 
turers. No  purchaser  of  ordinary  intelligence  would  be  likely 
to  be  deceived  as  to  the  manufacturer,  or  the  place  where 
manufactured.  And  the  word  "  Singer,"  though  used  in  their 
cards,  circulars  and  newspaper  advertisements,  it  nowhere 
appears  upon  the  machines  manufactured  by  the  Williams 
Manufacturing  Company. 

It  is  said,  however,  that  the  trade  mark  of  the  Williams 
Manufacturing  Company,  is  such  an  imitation  of  that 
adopted  by  the  Singer  Manufacturing  Company,  as  to  be 


804  Ohio  Law  Journal. 

easily  mistaken  for  it  by  purchasers.  How  far  the  similarity 
is  likely  todeceive,  must  be  determined,  not  by  the  impression 
made  upon  a  heedless  and  inobservant  buyer,  but  upon  one  of 
at  least  ordinary  intelligence  and  observation.  To  entitle  a 
complainant  to  relief  against  a  colorable  imitation  of  a  trade 
mark,  he  must  clearly  show  not  only  a  property  right  in  him- 
self, but  also  that  the  resemblance  between  the  original  and 
the  imitation  is  such  as  would  mislead  persons  purcha&ing 
with  ordinary  caution.  RoberUon  v.  Berry,  50  Md.  591.  We 
do  not  think  that  the  trade-mark  used  by  the  Williams 
Manufacturing  Company — being  an  oval  metallic  plate  with 
a  lion's  head  in  bold  relief,  surrounded  by  the  words, 
"Williams  M^f^g  Co.,  Montreal,*^  and  "  Trade-Mark  "—is  of 
a  character  that  would  mislead  purchasers  of  ordinary  caution. 
In  Singer  Manuf^g  Co,  v.  Rileyy  supra,  the  court  in  passing  upon 
an  alleged  violation  of  the  trade-mark  of  the  Singer  Manu- 
facturing Co  of  New  Jersey,  held  that  the  shuttle  device,  as 
a  trade-mark,  had  not  been  violated  by  the  device  used  on 
the  Williams  Machine  of  Montreal — the  alleged  imitation 
not  being  calculated  to  deceive  a  purchaser. 

Whatever  foundation  there  may  be  for  an  action  in  damages, 
we  do  not  think,  that  an  injunction  was  warranted  against 
Biill,  the  plaintiff  in  error,,  by  reason  of  the  testimony  of 
witnesses  who  had  purchased  machines  from  his  agents,  and 
who  were  called  to  prove  the  verbal  representations  of  such 
agents,  that  the  sewing  machines  sold  by  them  were  of  the 
Singer  Company's  manufacture.  There  is  evidence,  that 
those  agents  dealt  not  alone  in  tire  "  English  Singei  Sewing 
Machines,"  but  in  the  different  varieties  of  sewing  machines 
known  to  the  trade;  but,  whether  they  dealt  in  other  machines 
or  not,  we  find  no  evidence  that  the  plaintiff  in  error 
authorized  any  false  representations,  verbal  or  otherwise,  to 
be  made  by  his  agents  as  to  who  were  the  manufacturers  of 
the  Williams  machines. 

The  judgment  of  the  superior  court,  we  think,  should  be 
reversed.  The  injunction  granted  against  the  plaintiff  in 
error  should  be  dissolved,  and  the  action  of  the  Singer  Manu- 
facturing Company  dismissed. 

[To  appear  in  42  Ohio  St.]  Judgment  accordingly. 
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wnaxE  covBT. 


Hon.  W.  W.  Jomaoir,  OM^JvuHe^ 


Hoa.  OMsaa  W.  XoIiiTAIiis.  Hon.  Joaii  W.  Osrr. 

Horn.  SsbWTir  N.  Owsv.  Hom.  MABTiir  D.  Fouatt. 

CMumbua,  Ohio,  Jane  28, 1884. 

OBHUtAI*  DOCKET. 

No.  1  to  12  inclusive :  Peters,  Rieker  A  Co.,  J.  Peters  A  Ck>.,  McCoimeU, 
BoUes  A  Co.,  D.  Lewis  A  Co.,  Chapman,  Trastee,  etc.,  Jackson  Far« 
naoe  Co.,  as  reorganised,  Robinson  A  Co.,  Davis,  Administrator,  etc., 
Hamden  Furnace  Co.,  Oreen  A  Co.,  Star  ii'arDace  Co.,  and  Norton, 
Campbell  A  Co.  v.  The  M.  A  C.  R.  R.  Co.  Error  to  the  IMstrid 
Court  of  Scioto  County.  Judgm^ht  in  each  case  reversed.  Master's 
report  confirmed,  and  causes  remanded  to  the  common  pleas  court. 

KOnOBr  OOGHT. 

284.  Slacle  v,  Anderson  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Ross  County..   Motion  granted. 

286.  L.  S.  A  M.  S.  Ry.  Co.  v.  Spsngler.  Motion  for  leave  to  dispense 
with  printing  the  record  in  cause  No.  883,  General  Docket,  <m  the 
ground  that  parts  of  the  record  necessary  to  be  printed  is  aliead  j 
printed  in  the  briefs.    Motion  granted. 

286.  Bank  of  Bucyrns  et  al.  v.  Shuman,  Administrator,  etc.,  et  al. 
Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Richland  County.  Passed  for  statement  showing  tb«  fads  sad 
grounds  relied  on  with  anthoritiea  relied  on. 

287.  Ex-parte  Falk.  Motion  for  leave  to  file  a  petition  in  error  to  the 
Probate  Court  of  Hamilton  County.    Motion  granted. 

288.  Turner  et  al.  v.  Lloyd.  Motion  for  leave  to  file  a  petition  In  error  to 
the  District  Court  of  Scioto  Cbunty.    Motion  overruled. 

289.  Davis  et  al.  v.  Union  Central  Life  Insurance  Co.  Motion  for  leava 
to  tte  a  petMoB  in  error  to  the  Dtetriet  Court  of  Seioto  County. 
Motion  granted. 

218.  Bamea  et  al.  v.  Bowers.  Motion  for  leave  to  file  a  petitjk>n  inorror 
to  the  Dfiatriet  Court  of  Belssoat  County.    Motion  overruled, 

241.  P.  C.  A  St.  L.  Ry.  v.  Bryan.  Motion  lor  leave  to  filo  a  petition  la 
error  to  tho  District  Court  of  davke  County.    Motion  overruled. 

242.  Hanover  et  al.  v,  Hibernian  Ins.  Co.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Lucas  County.  Motion 
withdrawn  by  plaintiff. 

243.  Cooke  v.  Cleveland  Boiler  Plate  Co.  Motion  to  re-instate  cause 
No.  823,  General  Docket.    Motion  granted. 

244.  Village  of  Washington  C.  H.  v,  Thornton  et  al.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Fayette  County. 
Motion  overruled. 

246.  Kintner  v.  Wy  nn.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  C4)urt  of  Wayne  County.    Motion  granted. 
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sirrssKs  covxt  coiaaBnov. 


Hon.  Mocn  M.  GaAMOBE.  COU^  Judge. 
Jmdgm: 
noK.  Gioaoi  K.  Ka8b.  How.  TmuiKtxMJ.  Uicnua 

Hon.  (^maklu  D.  M aetiii.  Ho«.  Jobm  MoOavimw. 


OtOumlma,  OMo,  June  2a,  1884. 

QBNERAI.  DOCKBT. 

No.  432.  Dillenbach  v.  The  City  of  Xenia.  Error  to  tbe  Ck>art  f  Common 
Pleas  of  Greone  County.    Reserved  in  the  District  Ck>urt. 

MoC'AiJLi:*,  J. 

Wlierc  ac.ity,  under  the  authority  given  by  section  3283,  ReviaedStaUitas, 
f;ran  ted  to  a  railroad  company  the  right  to  construct  and  oae  its  tnxk. 
'   •'-.  dtreot. 

Held:  That  the  city  is  not  liable  to  the  owner  of  a  lot  adjacent  to  the 
street  for  d^ma^ires  to.  his  pcoperty,  resulting  from  the  use  of  tbe 
street  by  the  railroad  in  the  hianner  thus  authorized. 

Judgment  affirmed. 

806.  John  Mc Henry  v.  Enoch  T.  Carson.  Error  to  the  Court  of  Gommon 
Pleas  of  Hamilton  Co.    Reserved  in  the  District  Court. 

DiCKMAN,  J. 

C.  and  M.,  partners,  held  as  j^int  lessees,  a  lease  of  certain  premises  for 
ninety>nine  years,  renewable  forever,  with  covenants  for  payment  of 
rent,  taxes  and  assessments.  The  partnership  was  dissolved,  and  C 
conveyed  to  M.  all  his  undivided  interest  in  the  leasehold.  The 
assignee  of  the  reversion  brought  suit  on  the  covenants  Ibr  tent, 
against  C.  and  M.  jointly,  for  arrears  of  rent  accrued  after  the  dh^ 
solution  of  the  partnership.  Pending  the  salt,  M.  being  in  defaoltof 
answer,  C.  filed  an  answer  denying  all  liability  for  rent,  bat  alter* 
wards  paid  to  the  assignee  of  the  reversion  the  sum  of  |500,  who  in 
consideration  thereof,  negotiated  and  ezecated  to  him  a  release 
from  all  and  any  liability  arising  on  or  growing  out  of  the  lease, 
and  forever  dischaiiged  him  from  all  and  any  covenants  therein,  sad 
from  all  the  obligations  thereof. 

Held: 

1.  There  is  not  such  a  presumption  that  the  above  named  sum  was  paid 

on  accrued  rent,  and  not  in  discharge  of  future  contingent  liability 
on  the  lease,  as  would  entitle  C.  to  recover  such  sum  of  M.,  as  naoney 
paid  for  and  on  his  account,  upon  an  implied  promise  to  reimbnzse 
C.  therefor. 

2.  The  burden  is  not  on  M.  to  prove  that  such  sum  was  not  applied  on 

the  rent. 

Judgment  of  the  Court  of  Common  Pleas  reversed. 

107.  Bolta  t*.  Stolz     Error  to  tbe  District  Court  of  Cuyahoga  County. 

Nash,  J. 

A  widow's  unassigned  right  of  dower,  in  lands  of  her  husband,  oooopied 
and  en  joy^  by  herself  and  their  children,  may  be  subjected,  by  pro- 
ceedings in  equity.to  the  payment  of  a  Judgment  ajgainst  her  upon  a 
debt  created  aftet*  her  husband's  death, 

Judgment  affirmed. 


Ohio  Law  Journal.  807 

282.  Jaoob  Robert  v.  David  Sliffe  et  al.  Error  to  the  District  Ooart 
of  Tuscarawas  Ooonty. 

Granorb,  C.  J. 

A  wife  became  seised  in  fee  of  land  in  1863,  and  died  in  1872.  Her 
husband  and  three  children  survived  her.  In  1876  the  husband 
mortgaged  his  estate  by  the  curtesy  to  secure  his  own  notes.  The 
children  am  still  living.  The  mortgagee  by  action  seeks  to  sell  their 
father's  said  estate  and  apply  the  proceeds  on  the  mortgage.  Thtf 
children  resist. 

Hdd:  Under  section  1  of  the  Act  entitled  **An  act  concerning  the  rights 
and  liabilities  of  married  women"  (58  O.  L.,  54),  passed  March  27, 
1861,  as  amended  March  28, 1866,  (S.  A  S.,  391),  the  mortgage  cannot 
be  enforced  so  long  as  any  of  said  children  survive. 

Judgment  affirmed; 

Mabtim,  J.,  dissents. 

457.  Herman  Eckel,  administrator, v..  Joseph  Renner,  *  administrator. 
Error  to  the  District  Gourt  of  Hamilton  County. 

Bt  thb  Gourt. 

B.  effected  a  valid  insurance  upon  his  own  life  for  flOOO  for  his  own 
benefit,  and  kept  it  alive  by  due  payment  of  premiums.  Having 
neither  wife,  nor  child,  and  becoming  fond  of  the  daughter  of  a  friend 
(at  the  time  less  than  nine  years  old),he  assigned  the  policy  to  her  and 
delivered  it  to  her  father  for  her.  B.  died,  and  under  an  agreement,  to 
which  the  insurance  company,  the  child's  guardian  and  B.'8  admin- 
istrator were  parties,  the  company  paid  the  money  to  the  adminis- 
trator. The  guardian  consented  to  this  without  prejudice  to  his  claim, 
and  afterwards  recovered  a  judgment  against  the  administrator  for 
the  amount  in  his  hands. 

Hdd:  One  who  in  good  ftiith  has  obtained  a  valid  insurance  upon  his 
own  life,  may  afterwards  dispose  of  it  as  he  sees  fitin  the  absence  of 
prohibitory  legislation,  or  contract  stipulation.  It  is  immaterial,  in 
such  case,  that  the  assignee  has  no  insurable  interest  in  the  life. 
See  aarke's  Adm'r  v.  AUen^  11  Rhode  Island,  439 ;  ValUm  v.  The  Life 
Insurance  Cb.,  20  N.  Y.,  32 ;  M,  John  v.  lA/e  Ins,  On.,  13  N.  Y.,  81 ; 
Ashley  V.  AnhUy^  3  Simon's  Oh.  Rep.,  149. 

Judgment  affirmed. 

454.  P.,  C.  A  St.  L.  Railway  Companv  v.  Hedges.  Error  to  the  District 
Court  of  Oieene  County. 

By  thb  Court. 

The  petition  asked'damages  for  horses  killed  by  defendant's  train,  and 
counted  upon  two  distinct  wrongful  acts  as  causes  of  the  killing: 
first,  neglect  to  keep  in  repair  a  fence  as  required  by  contract;  and 
second,  negligence  in  running  the  train.  A  motion  to  require 
plaintitrto  elect  whether  he  would  rely  upon  the  breach  of  contract, 
or  the  tort  was  over  ruled. 

Held:  The  doctrine  of  election  applies  wliere  one  wrongful  act  is  charged, 
and  the  plaintiff  is  entitled  to  treat  it  as  having  either  of  two  natures. 
But  the  addition  of  a  tort  to  a  separate  and  distinct  act  in  violation 
of  contract,  does  not  deprive  the  injured  party  of  the  right  to  com- 
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plain,  %t  the  tame  time,  of  botli  wronga.  Of  oourae  ha  can  not  recover 
double  damagea. 

Judgment  affirmed. 

490.  Byron  W.  Beea  v.  Franda  C.  Seaaiona,  et.  al.  Error  to  the  Dtatrict 
Court  of  Franklin  County. 

Bt  thm  Court. 

In  January,  A.  D.  1S71,  D.  sold  a  lot  to  Mra.  O.  for  9400  and  agreed  to 
build  a  dwelling  for  her,  upon  the  lot,  for  $ISJ50.  She  paid  all  of 
the  9400  except  |175.  Her  husband  made  hia  four  negotiable  prom- 
iaaory  notea  for  1356.25  each,  payable  to  the  order  of  D.  in  one,  two, 
three  and  four  years  respectively  after  date,  with  interest  payable 
annually.  G.'s  wife  secured  said  notes  by  a  mortgage  on  the  lot.  D. 
Immediately  after  the  delivery  of  the  notes  and  mortgage,  for  a 
valuable  oooaideration,  indorsed  the  notes  to  S.  et.  al.,  and  aaaigned 
to  them  the  mortgage. 

In  July,  A.  D.  1871,  when  the  house  was  almost  finished,  G.  and  wife 
conveyed  the  lot  to  R.  and  W.,  who  agreed  ^*to  pay  each  and  all  of 
said  notes  in  fUU  with  all  interest  on  the  same,  and  to  protect 
G.  from  any  loas  or  damage  by  reason  of  the  same  not  being  promptly 
paid  when  they  ahall  become  due."  Afterward,  and  before  it  had 
been  completed  or  delivered,  the  house  was  destroyed  by  fire,  and  D. 
made  no  attempt  to  rebuild  it.  In  1877,  8.  et.  al.,  sued  R.  and  W.  to 
recover  the  sum  due  on  said  notes— fl,425  and  interest  from  their 
dates.  The  petition  averred  transfer  of  notes  for  value  before  due. 
R.  and  W.  auawered  that  |1,250  of  the  principal  was  in  consideration 
of  the  agreement  to  build  the  house  and  that  consideration  had 
totally  failed  because  the  house  was  not  built.  To  this  the  plaintilT 
demurred. 

Held :  1.  As  purchaaers  for  value  before  due  of  negotiable  notes  sup- 
ported by  a  valuable  consideration  at  the  time  o/  tran^er^  8.  et.  al. 
could  recover  on  the  notes  against  G.,  notwithstan<iing  the-  subae- 
quent  default  of  D. 

2.  Under  the  agreement  of  Rand  W.,  they  became  liable  in  place  of  O. 
and  aaid  defense  was  insuificient« 

Judgment  of  the  district  court  afiirmed. 

415.  The  City  of  Steubenville  v.  George  W.  McGiU.  Error  to  the  District 
Court  of  Jefi'ferson  County. 

Bt  the  Court. 

In  A.  D.  1853,  the  city  council  of  the  city  of  Steubenville,  by  ordinance, 
authorized  a  railroad  company  to  lay  one  main  track  and  one  side 
track  in  a  street,  the  tracks  to  be  parallel  with  ibo  west  line  of  the 
street,  and  the  centre  of  the  western  track  to  be  forty  feet  from  said 
west  line  of  the  street.  The  city  reserved  the  right  to  require  the 
company  to  cover  any  portion  of  the  superstructure,  except  the  rail, 
with  suitable  plank  in  such  manner  as  the  council  should  prescribe, 
and  also  to  require  tbo  company  to  liglit  said  railroad  with  gas  in 
such  manner  as  ibo  council  should  prescribe.  The  company  made 
and  left  open  a  ditch  between  its  tracks.  This  being  unlighted  at 
night,  M.,  witliout  fault  on  his  part,  fell  into  the  ditch  and  suffered 
serious  injury,      lie  sued  tlio  city.     The  answer  pleaded  the  said 
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ordinance  as  relieving  the  city  from  responsibility  for  so  much  of 
the  street  as  was  occupied  by,  and  lay  between,  the  tracks,  averring 
**  that  the  place  where  the  plaintiff  fell  had  not  been  used,  main- 
tained or  kept  up  as  a  street  or  highway  since  the  said  railroad 
tracks  were  constructed,  and  was  in  the  exclusive  possession  and  use 
of  said  railroad  company.  That  the  space  between  said  main  track 
of  said  railroad  and  the  west  line  of  said  Water  street  has  been  kept 
open  and  in  proper  repair  as  a  street,  and  furnished  ample  facilities 
for  the  passage  of  any  and  all  persons  who  had,  or  might  have, 
occasion  to  use  it  as  a  street."  The  trial  court  sustained  a  demurrer 
tb  this  answer,  and  the  plaintiff  recovered  a  verdict  and  judgment. 

H^d:  The  city*s  supervision  of,  and  responsibility  for,  the  street, 
subject  only  to  the  use  by  the  company  as  granted,  continued;  and 
the  answer  was  insufficient. 

Judgment  affirmed. 

206.  Smith  Bridge  Co.  v.  Miami  Valley  Railway  Co.  et  al.  Error  to  the 
District  Court  of  Warren  County.  Judgment  reversed  on  authority 
of  Smith  Bridge  Co,  v.  Bournian,  Trustee^  etc.  U ranger,  C.  J.,  dis- 
sented.   No  further  report. 

311.  Farmers  and  Mechanics*  Ins.  Co.  v.  Hey.  Error  to  the  District 
Court  of  Hamilton  County.  Judgment  affirmed  by  a  majority  of 
the  court.    No  report. 

331.  P.  C.  A  St.  L.  Ry.  Co.  v.  Ruoff.  Error  to  the  District  Court  of 
Franklin  County.    Judgment  affirmed.    No  report. 

3^.  P.  P.  Mast  A  Co.  v.  Gustin.  Error  to  the  District  Court  of  Clinton 
County.    Jugdment  affirmed.    No  report. 

372.  Gaff,  executor,  etc.,  v.  Crigler.  Error  to  the  District  Court  of  Ham- 
ilton County.  Judgment  affirmed.  Costs  of  printing  amended 
record  and  motion  therefor  taxed  to  defendant  in  error.    No  report. 

384.  Lamson  v.  Zolter.  Error  to  the  District  Court  of  Cuyahoga  County. 
Judgment  affirmed.    No  report. 

MOnON  DOCKET. 

46,  Bedell  v.  Brown.  Motion  for  an  order  to  certify  true  transcript  in 
(*ause  No.  406,  General  Docket.    Granted. 

47.  Woog  et  al.  v.  Bamhart  et  al.  Motion  for  a  re-hearing  in  No.  379. 
Overruled. 


DIGEST  OF  CASES. 


Auignment — Partnenthip — Preference— -J^'raud, — Where  a  partnership 
makes  an  assignment  for  the  benefit  of  creditors,  in  which  it  prefers  ais  a 
creditor  a  bank  which  holds  tlie  note  of  one  of  the  partners,  indorsed  by 
a  third  person,  the  assignment  is  prima  facie  invalid  as  in  fraud  of  cred- 
itorH.  Vernon  v.  Upson,  19  N.  W.  Rep.  4«K).  And  in  an  action  for  con- 
version brought  by  tlic  assignee  against  a  sheriff  who  has  seized  the 
8ii8igiio<I  property  under  a  writ  of  attachment,  a  verdict  directed  for  the 
assignee  by  the  court  will  lie  set  aside,  the  question  of  fraud  being  for 
the  jui-y.    Taylor,  J.,  dissents  from  th<>  conclusion  that  the  assignment 
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WB  prima  fade  invalid,  on  the  ground  that  although  the  note  was  signed 
by  only  one  member  of  the  Arm,  parol  proof  showed  that  it  was  for  the 
benefit  of  the  partnership,  and  that  it  was  a  debt  which  the  firm  ought  to 
pay.  WiUis  v.  Bremner.  19  N.  W.  Bep.  403 ;  52  Wis.  438 ;  oited  in  support 
of  dissenting  opinion. 

QontnntM-' Wagers-- Mutuality— Di^erenees  as  Breach  of  Ckmtrael, — A 
contract  for  future  delivery  of  grain  is  not  a  gambling  contract,  unleaa 
one  or  both  of  the  parties  have  no  intention  to  deliver  or  receive  the 
grain,  but  merely  to  speculate  in  the  differences.  Such  an  intention  on 
the  part  of  one  of  the  parties  not  communicated  to  the  other  will  not  in- 
validate the  contract,  nor  will  the  fact  that  the  contract  contemplates  a 
pavment  of  differences  as  the  measure  of  damages  consequent  upon  a 
breach  of  the  contract.     Wall  v.  Schneider,  S.  C.  Wis.  17  Rep.  700. 


Criminal  Law — Evidence  Insufficient  to  Sustain  Verdict  of  OuiUy, — 
Evidence  that  witness  went  into  defendant's  room  attached  to  his 
grocery,  found  some  whisky  in  a  bottle,  toolc  a  drink  from  it,  laid  down 
ten  cents  and  went  out,  it  being  the  only  time  that  this  was  done, 
there  being  no  evidence,  that  the  defendant  knew  it,  or  that  he  reoeived 
the  money,  is  insufficient  to  sustain  a  verdict.  State  v.  FerreU,  W.  Va. 
Sup.  Ct.  App.    22W.  Va. 


Szecution  ^Rights  of  Execution  Creditors— Partnership — Lien  of  jRsitt- 
nership  and  Individual  Creditors,— An  officer  is  not  bound  to  look  beyoiRi 
several  executions  to  learn  the  equities  between  the  judgment  creditors; 
he  may  with  perfect  security  pay  to  him  who  has  the  prior  execution, 
although  there  is  an  equity  in  favor  of  the  holderof  the  Junior  execation. 
The  general  rule  that  partnership  creditors  are  postponed  as  to  individual 
property  and  individual  creditors  preferred,  does  not  apply  where  a  lien  , 

has  been  obtained  by  Judgment  rendered  prior  to  the  creation  of  the  i 

individual  debt.    Wliere  one  party  has  a  lien  on  one  parcel  of  property,  ' 

and  another  has  a  lien  on  the  same  parcel  and  also  on  another,  the  latter  j 

will  be  compelled,  on  proper  application,  to  make  his  lien  out  of  the  | 

second  parcel,  but  this  right  to  require  him  to  do  so  must  be  exercised  i 

promptly,  and  before  sale,  and  before  there  has  been  a  changeof  position.  ! 

After  sale  of  the  property  it  is  too  late  to  claim  such  equitable  right.  | 

Louden  v.  BaJUL    Ind.  Sup.  Ct.    18  Cent.  L.  J.  40».  I 


fiu'ntfn'bip— Bond— DeLivery— Signature.— On  January  1st  A.  held  the 
office  of  deputy  sheriff  which  expired  January  4th,  when  he  was  reap- 
pointed. He  gave  a  bond  with  sureties,  for  his  fidelity  as  deputy 
sherff,  dated  January  1st,  but  in  fact  delivered  January  4th,  after  his 
reappointment,  the  words  of  which  were  equally  applicable  to  either  i 

term  of  office.    In  an  action  for  a  breach  occurring  after  January  4th ;  ' 

Held^  it  cannot  be  declared  as  a  matter  of  law  that  the  lx>nd  took  efRoct 
only  from  its  delivery,  and  therefore  that  the  surety  waa  necessarily 
liable  for  such  breach.    Thomas  v.BleakU.   Mass.  8.  J.  C,  17  Rep.  086. 

I 
I 
I 
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CURRENT  TOPICS. 


T0L8.  41  AVB  4S  OHIO  8TATI  XXP0XT8. 

Messrs.  Banks  ft  Bros.,  of  New  York,  the  late  contractors 
with  the  state  for  the  publication  of  the  Ohio  State  Reports, 
whose  contract  expired  on  June  28,  commenced  a  proceeding  in 
the  supreme  court  asking  for  a  writ  of  mandamus  against  the 
secretary  of  state  and  the  reporter  of  the  supreme  court  to 
compel  these  officers  to  furnish  them  the  rest  of  the  copy  for 
Vols.  41  and  420.  S.  R.,  notwithstanding  the  expiration  of  their 
contract,  to  enable  them  to  complete  these  volumes,  some  of 
the  copy  intended  for  the  same  having  by  an  oversight  already 
come  into  their  hands  and  been  set  up.  The  writ  was  granted, 
and  the  publication  of  these  volumes  of  the  State  Reports 
will  now  go  on  without  a  contract.  We  are  informed  the 
same  thing  happened  with  the  same  firm  in  New  York  with 
the  New  York  Reports.  Their  contract  there  expiring,  they 
were  allowed  to  go  on  with  the  publication  of  the  two  next 
volumes  of  the  New  York  Reports,  and  the  result  is,  that 
while  all  other  volumes  of  the  New  York  Reports  can  be  had 
for  $1.50  per  volume,  these  two  volumes,  so  published  by 
Banks  &  Bros,  under  that  arrangement,  cost  double  that  price, 
or  $3  per  volume.  It  is  to  be  hoped  that  the  result  of  the 
present  arrangement  in  Ohio  will  not  be  the  same.  But  we 
shall  see. 
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NOTES  OF  CASES. 

8PXCIAL  LIMITATION  07  ACTIOV— HOW  PLXABSD. 

In  W(Mi  V.  Mayer,  (March,  1884;  111  U.  S.  Davis,  31)  the 
Supreme  Court  of  the  United  States  parsed  on  a  question 
which  has  elicited  a  considerable  difference  of  opinion — 
namely,  whether  a  special  limitation  of  action,  not  contained 
in  the  general  statute  of  limitations,  but  as  a  qualification  of 
the  statute  which  gives  the  cause  of  action,  is  a  part  of  the 
remedy  or  a  condition  of  maintaining  the  action, or  is  merely 
a  limitation. 

The  question  has  arisen  in  various  forms ;  sometimes  under 
the  rule  that  the  statute  of  limitations  is  not  available  unless 
pleaded  by  answer  ;  sometimes  under  the  rule  that  the  com- 
plaint must  state  every  fact  necessary  to  constitute  the  cause 
of  action,  although  it  need  not  anticipate  and  avoid  the  lim- 
itations contained  in  the  general  statute  of  limitations.  For 
instance  it  was  held  in  National  Stole  Bank  of  Newark  v. 
Boylan,  (2  Abb.  N.  C,  216)  that  the  limitation  of  two  years, 
by  the  National  Bank  Act,  upon  actions  to  recover  back  usury, 
may  be  availed  of  by  demurrer  instead  of  by  answer. 

On  the  other  hand,  it  was  held  in  Kaim-  v.  Kaiger^  (16  Hun. 
602)  that  the  provision  of  2  R.  8.,  133,  sec.  38,  that  a  divorce 
for  incompetency  shall  be  brought  within  two  years — is  a 
statute  of  limitation ;  and  if  it  is  not  pleaded  by  the  defend- 
ant in  his  answer  will  not  prevent  the  divorce  from  being 
granted. 

Compare  Londriggan  v.  N,  F.  and  New  Haven  RR.  Oo.  (12  Abb. 
N.  C,  273),  where  it  was  held  that  a  corporation  of  another 
state  sued  in  New  York  under  the  N.  Y.  statute  for  causing 
death,  may  plead  the  short  limitation  peculiar  to  that  statute 
(Code  Civ.  Pro.,  sec.  1902)  ;  for  this  limitation,  not  being  a 
provision  of  the  general  statute,  but  '^  a  different  limitation 
prescribed  by  law  "  (id.,  sec.  414),  the  case  is  taken  out  of  the 
general  rule  by  which  a  foreign  corporation  (being  deemed  a 
non-resident  under  sec.  401),  cannot  avail  itself  of  the  limita- 
tions in  the  general  statute. — N.  Y.  Daily  Reg. 
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rom  mAXTi. 

The  £aio  Jowmal  (London)  notes  a  curious  case,  £09147  ▼. 
QiUhrie^  tried  on  the  twenty-third  of  May,  before  Mr.  Justice 
Manisty  and  a  special  jury.  It  was  an  action  by  a  gunmaker 
to  recover  the  price  of  n  pistol  and  two  air-guns  sold  to  the  de- 
fendant. The  plea  was  Aat  the  defendant  was  an  infant. 
It  appeared  that  the  defendant  ordered  the  goods  while  a 
minor,  but  the  plaintiff  having  received  an  intimation  that 
the  purchaser  was  not  yet  of  age,  refused  to  deliver  them  un- 
til the  defendant  came  of  age,  and  then  delivery  was  made 
upon  his  written  order.  The  plaintiff,  it  would  seem,  was 
clearly  entitled  to  recover  under  the  circumistances,  the  fact 
that  an  order  had  been  given  previously  during  minority  and 
not  acted  upon,  having  no  bearing  on  the  case;  but  the 
curious  feature  of  the  trial  is  that  the  jury  found  that  the 
pistol  was  a  necessary  for  an  infant,  and  the  learned  judge  is 
reported  as  saying  that  he  agreed  with  the  jury  I  The 
Legal  News  (of  Montreal,  Can.)  adds :  "  If  we  had  found 
this  case  in  our  contemporary,  the  ATneriean  Law  Review^ 
it  would  seem  quite  in  the  ordinary  course  of  affairs — the 
juries  of  Missouri  would  doubtless  cling  to  so  reasonable  a 
doctrine,  but  for  an  English  jury  it  is  a  little  strange,  and  we 
are  inclined  to  suspect  that  his  lordship  at  least  was  not  fully 
understood." 

REPORTED    CASES. 
oovTBAOT— mnnos. 

{OMo  auprmne  Oowri  Oommiseion,     Jane  10,  18S4.) 

The  Great  Western  Despatch  v.  Olenny  &.  Co. 

llie  petition  averred  that  plain^fh  delivered  to  defendant  in  New  York, 
one  oaee  of  plaU  glass,  which  defendant  received  and  agreed  for  a  re- 
ward to  be  paid  it,  to  transport  to  Cincinnati,  and  there  safely  deliver 
to  plaintiffs ;  that  when  so  aelivered  toplaintifh  two  lights  were  badly 
broken,  by  reason  of  defendant's  negligence,  to  the  damage,  etc. 
.  The  answer  denied  *  each  and  every "  of  said  averments.  At  trial 
plaintiffii  gave  in  evidence  part  of  the  deposition  of  H.  This  stated 
that  a  case  containing  plate  glass  in  good  order  was  shipped.  In 
another  part  of  the  deposition  H.  testified  that  he  never  notified 
defendant  that  it  was  plate  glass;  that  he  marked  the  case  **roagh 
glass,'*  and  that  defendant  at  the  time  gave  a  receipt  for  **  one  case 
of  rough  g  lass."  This  receipt  having  been  identified  by  the  witness 
was  duly  attached  to  the  deposition  by  the  officer.  Next  above  the 
words  *'  rough  glass  '*  was  plainly  printed :  *'  The  actual  contents  of 
packages  must  be  stated  on  this  receipt."  At  a  pit>per  time  the  de- 
fense offered  to  put  in  evidence  said  part  of  the  deposition  and  said 
receipt,  but  the  court  excluded  it.  HHd:  This  was  error.  The 
evidence  excluded  tended  to  prove  nart  of  the  reageaUe  of  the  idl^ged 
delivery;  and  to  show  that  aefenaant  did  not  receive  and  agree  to 
transport  any  plate  glass. 
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Erbob  to  the  District  Court  of  Hamilton  County. 

On  February  21,  A.  D.  1878,  in  a  case  appealed  from  a  jus- 
tice's court,  William  Glenny  &  Co.  filed  a  petition*  in 
Hamilton  Common  Pleas,  against  the  Great  Western  Des- 
patch South  Shore  Line  Besides  other  averments  and  a 
prayer  for  judgment  it  contained  the  following  : 

''That on  the  eleyenth  day  of  June,  1877,  they  delivered  to 
the  said  defendant  in  New  York  one  case  of  plate  glass  which 
the  said  defendant  received  and  agreed  for  a  reasonable  reward 
to  it  to  be  paid  by  these  plaintiffs  to  transport  to  Cincinnati 
aforesaid,  and  there  safely  deliver  the  same  to  these  plaintifi 
within  a  reasonable  time. 

"  That  although  a  reasonable  time  has  elapsed  therefor,  the 
defendant  has  not  safely  delivered  said  merchandise  to  these 
plaintiffs,  but  on  the  contrary,  when  delivered  two  lights  of 
the  said  glass  were  badly  broken  by  reason  of  the  negligence 
of  the  defendant,  whereby  said  plaintiffs  have  been  damaged 
in  the  sum  of  one  hundred  and  seventy-nine  29-100  dollars." 

The  answer  read  thus: 

''Now  comes  the  defendant  and  answers  the  petition  of 
the  plaintiffs,  and  for  answer  says,  that  it  knows  nothing  of 
any  of  the  facts  in  said  petition  alleged,  except  that  the 
defendant  is  a  firm  doing  business  under  the  law  of  the  state 
of  Ohio,  and  is  a  common  carrier  of  goods,  wares  and  mer- 
chandise for  hire  between  the  city  of  New  York  and  the  city 
of  Cincinnati,'and  that  a  judgment  was  taken  against  it  and 
an  appeal  from  said  judgment  taken  to  this  court,  as  in  the 
petition  alleged,  and  therefore  the  defendant  denies  each  and 
every  other  allegation  in  the  petition  contained." 

At  the  trial  in  the  common  pleas  the  plaintiffs  read  in 
evidence  a  part  of  a  deposition  of  one  James  Haughey,  a  ship- 
ping clerk  of  the  vendor  of  the  plate  glass,  taken  by  them. 
This  tended  to  prove  that  a  case  of  plate  glass  in  good  order 
was  shipped.  The  defendant  moved  the  court  to  order  the 
plaintifb  to  read  in  evidence  the  remainder  of  the  examina- 
tion in  chief  of  said  witness,  and  excepted  to  the  refusal  of 
the  court  to  so  order.  At  a  proper  time  in  the  trial  the 
defendant  offered  to  read  in  evidence  the  remainder  of 
Haughey's  deposition.  This  contained  a  statement  that  wit- 
ness did  not  notify  the  defendant  that  the  case  contained  plate 
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glass ;  that  he  marked  the  case-  "  rough  glass,"  and  that  at 
the  time,  the  defendant  gave  a  reoeipt,  which  was  duly  iden- 
tified and  attached  to  the  deposition,  reading  as  follows : 

"  Nbw  York,  llth  June,  1877. 
"Received,  in  apparent  good  order,  by  the  Great  Western 
Despatch,  from  E.  W.  Boyd,  No.  79  Murray  St.,  the  foUawing 
Package^  mbject  to  the  conditions  contained  in  the  Bills  of  Lading  of 
the  GREAT  WESTERN  DESPATCH. 

'*  This  is  to  be  exchanged  for  the  vmmI  Bill  of  Lading  of  the  Com- 
pany ^  notice  of  the  terms  of  which  is  hereby  admitted  ;  and  this  prop- 
erty is  received  subject  to  all  the  provisions  limiting  liability^  therein 
contained, 

FULL  NAME  OF  CONSIGNEE  MUST  BE  GIVEN  ON  THIS 

RECEIPT, 
The  actual  contents  of  Packages  must  be  stated  on  this  receipt. 
MARKED: 

William  Glenny  &  Co.,  < 

Jz;         One  Case 
Cincinnati,  Ohio.  »-' 

O  Rough  Glass. 

Charges  $ ^ 

Great  Western  Despatch, 

That  he  (Haughey)  wrote  the  words  "One  Case  Rough 
Glass"  in  said  receipt,  pursuant  to  instructions ^^n  his  em- 
ployer's order  book. 

That  he  afterwards  received,  in  exchange  for  said  receipt,  a 
bill  of  lading.  This  original  bill  was  identified  by  him  befpre 
the  officer  and  duly  attached  to  the  deposition.  This  was  a 
bill  of  lading  given  by  the  Great  Western  Despatch  Com- 
pany South  Shore  Line  to  William  Glenny  A  Co.  at  New 
York,  June  11, 1877,  describing  the  goods  as  "  Rough  Glass," 
delivered  in  apparent  good  order,  to  be  forwarded  in  like  good 
order  (damages  from  navigation  and  from  fire  excepted)  to 
Cincinnati,  Ohio,  at  the  rate  "  3d  class,  41  cts.  per  100  lbs." 

*  *  And  '' subject  to  the  terms* and  classifications  as 
below."  *  *  *  The  following  is  printed  on  the  face  of  the 
bill  of  lading,  at  the  bottom  thereof,  to-wit : 
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"  OONDmOlf  8. 

''All  articles  entered  on  this  bill  of  lading  shall  be  subject 
to  and  governed  by  the  latest  tariff  classification,  as  pablished 
bj  this  line  and  in  force  at  the  date  hereof,  and  to  the  rates 
properly  belonging  to  such  classification ;  and  the  rates,  as 
written  in  above,  shall  only  apply  to  such  goods  as  are  in- 
cluded in  the  class  opposite,  or  against  which  the  rate  is  so 
written." 

Immediately  above  the  agents  signature  to  the  bill  of 
lading  was  plainly  printed : 

"  B^  For  classification,  see  other  side." 

On  the  *' other  side,"  or  back  of  the  bill  of  lading,  was 
printed  the  following  (among  other  classifications)  to-wit : 

"  ARTICLES.  CLASS. 

flate  glass,  too  large  to  be*) 
loaded  in  box  cars,  released,  >  Four  times  first  class, 
(owner's  risk.)  ) 

Plate  glass,  too  large  tobe*^ 
loaded  in  box  cars,  released,  !  q^^ 
and  in  car  load  lots,  estimated  f^  ^' 
at  20,000  pounds.  ) 

Plate  glass,  loaded  in  box  1  q      „ 
cars,  owners  risk  of  breakage. ) 

Haughey  also  wrote  the  words  "  Rough  Glass  "  in  the  bill 
of  lading.  The  court  refused  to  permit  any  of  said  deposition, 
or  its  exhibits,  other  than  the  said  portion  read  by  plaintiff's 
counsel,  co  go  in  evidence.    Exception  was  duly  note<1. 

The  defendant  also  called  a  witness,  Enoch  Tay  for,  an  agent 
in  its  employ,  and  offered  to  prove  by  his  testimony  that  there 
was  a  difference  in  the  rate  of  shipment  between  rough  glass 
and  plate  glass ;  also,  that  the  glass  referred  to  by  plaintifb' 
witnesses  was  shipped  on  a  bill  of  lading,  and  for  that  pur- 
pose put  to  the  witness  pertinent  questions,  unobjectionable 
in  form,  but  the  court  sustained  the  objections  made  by  the 
plaintiffs^— defendant  excepting. 

Thereupon  the  defendant  asked  leave  to  amend  its  answer, 
and  set  up  therein  as  a  defense  that  the  glass  in  question  had 
been  shipped  on  a  bill  of  lading,  stating  it  to  be  rough  glass, 
and  that  the  rate  of  shipment  of  rough  glass  was  less  than 
that  of  plate  glass,  but  the  plaintiffs  objected,  and  the  court 
refused  the  leave  to  so  amend,  and  defendant  excepted. 
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Before  the  jury  retired  the  defendant  asked  the  court  to 
charge  the  jury  as  foUows,  said  charges  so  asked  not  being 
embraced  or  given  in  the  general  charge  of  the  court, 
neither  in  language  nor  in  substance :  *'  Before  the  jury  can 
find  for  the  plaintiffs,  they  must  be  satisfied  firom  the  evi- 
dence that  the  plaintifliB,  or  some  one  of  them,  shipped  from 
New  York  to  Cincinnati  plate  glass  as  '  plate  glass'  and  not 
as 'rough  glass.'"— "That  if  the  plaintiff,  or  their  agents, 
shipped  the  glass  as  '  rough  glass,'  knowing  it  was  '  plate 
glass,'  and  the  carrier  accepted  it  and  shipped  it,  supposing 
it  to  be  '  rough  glass,'  such  concealment  of  its  character  by 
the  plaintiffs  defeats  their  right  to  recover  against  the  car- 
rier for  an  injury  to  it,  unless  the  plaintiff  can  show  gross 
negligence  on  the  part  of  defendant  in  the  transportation  of 
the  glass."  To  which  charges  the  plaintiffs  objected,  and  the 
court  refused  to  give  the  same,  to  which  refusal  the  defendant 
excepted. 

A  verdict  for  the  plaintiffs  was  rendered;  a  motion  for  a 
new  trial  overruled ;  a  bill  of  exceptiops  taken,  and  judg- 
ment rendered  on  the  verdict.  On  petition  in  error  the  dis- 
trict court  affirmed  the  judgment,  which  we  are  asked  to 
reverse. 

Durfrtn  Wordy  for  plaintiff  in  error. 

Ramsey  &  MaUhewSj  for  defendant  in  error. 

Grahobr,  C.  J.  In  support  of  the  ruling  of  the  trial  court 
it  is  urged  that  the  answer  is  like  the  plea  "not  guilty"  in  an 
action  against  a  carrier  for  the  negligent  loss  of  goods  de- 
livered to  him  to  be  carried  for  hire;  and  that  under 
it  proof  that  the  owner  of  the  goods  misrepresented  them 
is  inadmissable.  But  the  reason  of  the  holding  referred 
to  is  clearly  stated  by  Tinoal,  C.  J.,  in  Webb  v. 
Ai^e,  6  Scott  M.  R.  966,  and  same,  case  in  6  Manning  A 
Granger  200.  The  words  ''not  guilty"  applied  to  the 
wrongful  acts  charged  upon  the  defendant  by  the  declaration, 
and  only  operated  ''as  a  denial  of  the  loss  and  damage,  and 
not^of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
for  hire,  or  of  the  purpose  for  which  they  were  received."  This 
was  under  a  rule  of  court  (see  Pleadings  in  Particular 
Actions  IV).  Of  course,  there,  no  evidence  to  establish  the  con- 
tract, or  the  delivery,  was  required  of  the  plaintiff,  and  the 
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defendant  could  not  dispute  those  facts.  But  the  answer  here 
expressly  denies  the  delivery,  the  receipt  of,  and  the  agree- 
ment to  transport  the  goods  described  in  the  petition. 

Angell  on  Carriers,  5  Ed.  sec.  265,  says,  the  carrier  ''ought 
either  to  plead  the  misrepresentation  specially,  or  traverse  the 
acceptance  of  the  goods  for  the  purpose  of  being  carried.''  The 
defense  elected  to  make  such  traverse.  Olenny  A  Co.  although 
holding  the  bill  of  lading,  which  was  the  real  contract,  refused 
to  deliver  it  to  the  carrier,  when  they  demanded  payment  of 
the  damage,  and  framed  their  petition  upon  a  contract  made 
by  delivery  and  acceptance  of  goods.  If  the  claimants,  with 
the  written  contract  in  their  hands,  failed  to  declare  upon  it, 
they  ought  not  to  complain  if  the  defendant  declines  the  at- 
tempt to  set  out  a  contract  of  which  he  has  been  denied  an 
inspection,  and  is  content  with  a  denial  of  the  contract  al- 
leged in  the  petition. 

Olenny  A  Co.  understood^hat  they  must  prove  the  contract 
and  delivery  and  began  to  do  so.  The  witness  who  shipped 
the  case  marked  it  '*  ough  glass,"  although  he  knew  it  con- 
tained plate  glass;  did  not  inform  the  carrier  that  it  con- 
tained plate  glass ;  took  the  carrier's  blank  receipt  with  its 
plain  notificfition  that  ''the  actual  contents"  must  be  stated 
"on  this  receipt ;"  filled  in  the  words  "one  case  rough  glass" 
and  obtained  the  assent  of  the  carrier  to  such  receipt. 

Said  Baron  Parke  in  Walker  v.  Jackaan^  6  Mees  &  Wels.  169 : 

"  And  I  now  take  it  to  be  perfectly  well  understood,  ac- 
cording to  the  majority  of  opinions  upon  the  subject,  that  if 
anything  is  delivered  to  a  person  to  be  carried  *  *  it  is 
the  duty  of  the  person  who  receives  it  to  ask  questions.  If 
they  are  answered  improperly,  so  as  to  deceive  him,  then  there 
is  no  contract  between  the  parties." 

The  printed  notice  in  the  receipt  asked :  "  what  are  the 
actual  contents  of  this  package  f"  Haughey's  handwriting  on 
the  receipt  and  his  mark  on  the  case  answered  "  rough  glass." 

That  this  materially  deceived  the  carrier  is  made  sure  by 
the  same  deposition. 

The  case  was  received  "  subject  to  the  conditions  contained 
in  the  bills  of  lading  of  the  Great  Western  Despatch."  Under 
those  conditions  the  'carrier's  pay  for  transporting  plate 
glass  would  be  larger  than  for  rough  glass.    Such  a  case, 
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loaded  in  box  cars,  would  be  at  ''  owner's  risk  of  breakage," 
tmleas  he  could  prove  actual  negligence  bjr  the  carrier,  or  its 
employes.  The  carrier  had  a  right  to  know  the  nature  of  the 
goods  in  order  to  determine  the  amount  of  care  required  to 
defeat  any  charge  of  negligence. 

The  trial  court  permitted  the  witness  to  relate  so  much  of 
what  was  said  and  done  in  the  attempt  to  deliver  as  tended  to 
support  the  petition,  and  refused  to  allow  the  jury  to  hear  the 
remainder  of  his  history  of  that  delivery.  To  complete  a  con- 
tract, or  a  delivery,  something  must  be  done  by  both  sides. 
One  party  alone  cannot  complete  either.  If  a  shipper  secretly 
places  a  package  in  a  freight  car  and  it  is  lost  or  destroyed, 
he  cannot,  on  those  facts  alone,  establish  a  contract  liability 
on  the  part  of  the  carrier.  If  he  hands  to  a  freight  agent  a 
box  marked  "  60  pounds  sugar "  and  takes  a  bill  of  lading, 
or  receipt,  so  describing  the  pkckage,  can  he  hold  the  carrier 
responsible  on  contract  for  di^^onds  concealed  in  the  sugar, 
in  case  of  loss?  It  seems  clear  to  us  that  at  the  trial  below 
the  defense  had  full  right  to  show  all  that  was  said  and  done 
material  to  the  questions:  ^'Was  there  a  delivery  of 
plate  glass?  ''Was  plate  glass  received  by  the  carrier?" 
**Did  he  undertake  to  transport  plate  glass?"  Upon 
the  state  of  facts  shown  by  Haughey's  deposition  these 
questions  ought  to  have  been  answered  in  the  negative. 
Although  plate  glass  was  actually  in  the  carrier's  hands  it  was 
there  without  his  knowledge  or  consent.  Hence,  the  defendant 
did  not  ^'receive"  it.  Taking  the  evidence  admitted  and 
excluded  together,  it  proved  that  no  such  contract  as  the  one 
sued  on  was  made  by  the  carrier. 

We  think  the  plaintiff  was  not  bound  to  read  the  whole 
of  the  deposition.  Upon  his  declining  to  do  so,  it  became  the 
right  of  the  defense  to  read  all  of  it  that  was  competent 
evidence  under  the  pleadings,  in  the  usual  order  of  procedure 
in  a  trial. 

It  is  unnecessary  to  say  anything  about  the  charge  to  the 
jury,  or  upon  the  question :  ''  Was  the  refusal  of  leave  to 
amend  the  answer  an  abuse  of  judicial  discretion  ?" 

Judgments  below  reversed  and  cause 
remanded  for  a  new  trial, 

[To  appear  in  41  Ohio  St.] 
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{OktoSkipr^meamrL   June  10, 1884.) 
WiNTHBOP  B.  Smith  v.  Mary  A.  Hamubon. 

1.  Th%  leMM  of  m  perpeliua  iMaeBold  «itale  is  lUbla,  iipoo  an  cxpraM 
eorenuit,  to  pay  rant  to  the  leasor,  his  helm  snjl  awtgns  doling  the 
term.  In  an  notion  by  the  aedgnee  of  the  reyeision  for  eecaniing 
rents,  whether  enoh  rente  aoeme  before  or  after  an  aaalgnmant  by 
the  leaeeeof  all  hie  intereet  in  the  leaaehold  estate. 

a.  Snob  ooyenant  for  rent  rons  with  the  land,  and  an  assignee  of  the 
reversion  may,  nnder  onr  oode,  sae  thereon  in  his  own  name. 

8.  The  receipt  of  rente  from  the  assignees  of  the  lessehold  estate  does 
not  absolve  sooh  lessee  from  liability  on  hia  express  covenant. 

SBiM>B  to  the  Soperior  Court  of  Cincinnati. 

On  the  fint  day  of  December,  1846,  one  John  Mears,  being 
the  owner  in  fee  simple  of  certain  real  estate  in  the  city  of 
Cincinnati,  by  deed  duly  executed,  leased  the  same  to  Win- 
throp  B.  Sbiith,  his  heirs  and  assigns,  for  the  full  term  of 
ninety-nine  years,  thereafter  renewable  forever. 

In  said  deed  of  lease  Smith,  for  himself,  his  heirs  and 
assigns,  covenanted  with  said  Mears,  his  heirs  and  asBigns, 
to  pay  an  annual  rent  for  the  premises  demised  of  twelve 
hundred  dollars  per  year,  during  the  term,  payable  in 
monthly  installments  of  one  hundred  doUars  each  on  the 
first  day  of  each  and  every  month  during  the  term.  Under 
this  deed  Smith  entered  into  the  possession  of  the  premises, 
and  paid  rent  until  the  first  day  of  July,  1868,  at  which  time 
he  sold  and  transferred  to  one  Alven  Austin,  his  heirs  and 
assigns,  forever,  said  leasehdd  estate  and  all  his  interest 
therein.  Said  Austin  expressly  assuming  the  payment  of  all 
future  rents  under  the  lease  from  Mears,  entered  into  the  pos- 
session of  the  premises  and  paid  all  accruing  rents  during  hii 
lifetime.  Subsequently,  about  the  year  1875,  by -sundry  pro- 
ceedings and  conveyances,  one  L.  N.  Smith  became  Uie  owner 
in  possession  of  said  leasehold  estate,  paying  rent  therefor. 

In  the  year  1871,  by  a  proceeding  in  partition  between  the 
heirs  of  John  Mears,  Mary  A.  Harrison  became  the  owner  of 
the  fee  simple  estate  in  said  premises,  and  has  from  time  to 
time  collected  rents  as  they  matured  from  said  Alven  Austin 
and  his  heirs  and  from  said  Lorin  N.  Smith,  owners  of  said 
leasehold  estate. 
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The  installment  of  rent  maturing  on  the  first  of  March, 
1880,  being  due  and  unpaid,  payment  thereof  was  demanded 
by  Mary  A.  Harrison  of  Winthrop  B.  Smith,  who  refused  to 
pay  the  same ;  whereupon  the  original  action  was  brought  to 
recover  one  hundred  dollars,  the  rent  due  March  1, 1880,  with 
interest  from  that  date,  in  the  Superior  Court  of  Cincinnati. 

On  the  trial,  judgment  was  rendered  in  favor  of  the  plaintiff, 
Mary  A.  Harrison,  and  against  Winthrop  B.  Smith,  defendant, 
for  the  amount  claimed.  To  reverse  this  judgment  this  pro- 
ceeding in  error  is  prosecuted. 

McGuffey^  Morrill  &  Strunky  for  plaintiff  in  error. 

Storer  A  Harruan^  for  defendant  in  error. 

McIlvaine,  J.  That  Mary  A.  Harrison,  plaintiff  below, 
had  succeeded  to  the  estate  of  reversion  in  fee,  and  was  enti- 
tled to  the  rent  reserved  in  the  lease  by  Mears,  the  lessor  of 
Winthrop  B.  Smith,  is  not  disputed.  The  contention  of 
Smith  is  that  having  parted  with  all  his  interest  as  lessee  of 
Mears,  by  transfer  and  assignment  to  Austin,  from  whom  and 
those  claiming  under  hiur,  the  lessor,  and  those  claiming 
under  him,  had  received  the  rents,  that  no  further  liability 
rests  on  him  as  lessee  to  pay  rent,  and  especially  to  an 
assignee  of  the  reversion,  between  whom  and  himself  there 
exists  no  privity,  either  of  contract  or  estate. 

The  covenant  of  Smith,  as  lessee,  was  to  pay  rent  to  Mears, 
his  lessor,  his  heirs  and  assigns,  during  the  term.  The  lia- 
bility sought  to  be  enforced  against  him  is  within  the  very 
letter  of  the  covenant.  The  relation  of  Mary  A.  Harrison  to 
the  leasehold  estate  is  that  of  assignee  of  the  reversion,  and 
us  such  she  is  entitled  to  the  rent.  True,  the  covenant  of 
Smith  to  pay  rent  was  not  made  with  her,  but  being  the 
party  in  interest,  her  right  to  sue  for  the  rent  in  her  own 
name  is  secured  by  section  4993  of  Revised  Statutes,  which 
provides  *'  an  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest."  This  would  secure  her  right  of 
action,  had  she  become  the  assignee  of  rent  past  'due,  but 
her  right  to  the  rent  arises  from  her  ownership  of  the 
reversion.  The  covenant  for  rent  by  the  lessor  came  to  her 
by  succession  to  the  lessor's  estate.  It  was  a  covenant  that 
parsed  with  the. land,  and  although  not  made  with  her,  it 
was  made  for  her  benefit.    Hence,  her  right  of  action  on 
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the  oovenant,  under  oar  code,  thoogh  the  statute  of  32  Heury 
Vm  be  not  in  force  in  this  state.  See  Crawford  v.  Ohapmaati^  17 
Ohio  R.,  449;  Miuury  ▼.  SouMoU,  9  Ohio  St.,  340. 

A  perpetual  leasehold  estate  is  not  a  fee  simple,  althougih 
by  our  statutes  it  has  many  incidents  of  a  fee  simple  estate. 
Taylor  Y.  DeBu%^  31  Ohio  St.,  468.  The  fee  simple  remains  in 
the  lessor,  his  heirs  and  assigns — ^the  principal  value  of  which 
is  the  right  to  the  rents  reserved  by  the  lease.  And  the  right  to 
sue  for,  and  recover  rents  follows  the  fee  simple  estate,  and 
the  action  therefor  must  be  in  the  name  of  the  owner  of  the 
fee  at  the  time  the  rent  accrues. 

As  to  the  fact  that  the  plaintiff  below,  as  well  as  her 
predecessors  in  interest,  had  received  rent  from  the  owners 
of  the  leasehold,  after  the  defendant  had  assigned  and  trans- 
ferred all  his  interest  therein,  it  would  be  sufficient  to  refer 
to  BuOiff  V.  Atwood,  15  O.  S.,  186,  where  it  was  said :  *'  The 
liability  of  the  lessee  arising  from  his  express  contract  ie  so 
permanently  fixed  during  the  whole  term  that  no  act  of  his 
own  can  absolve  him  from  the  lessor's  demands  in  respect  to 
it."  That  was  an  action  by  the  lessor  against  the  lessee; 
but  the  principle  applies  in  any  case  upon  the  lessee's  cov- 
enant, where  the  plaintiff  is  entitled  to  the  rent  secured  by 
the  covenant. 

It  was  also  decided  in  that  case  that  an  assignment  by  the 
lessee,  with  the  lessor's  concurrence  and  his  subsequent 
receipt  of  rent  from  the  assignee,  will  be  ineffectual  to  dis- 
charge the  lessee  from  his  liability.  **The  lessor,  when 
there  is  an  express  agreement  of  the  lessee,  may  sue  at 
his  election  either  the  lessee  or  the  assignee,  or  may  pursue 
his  remedy  against  both  at  the  same  time,  though  of  course 
with  but  one  satisfaction."  The  foundation  of  the  action  by  the 
assignee  of  the  reversion  against  the  assignee  of  the  freehold 
is  the  privity  of  estate  between  them.  The  principle  is  that 
the  latter  shall  not  enjoy  the  former's  property  without  the 
payment  of  rent.  The  action  against  the  lessee  is  upon  his 
express  covenant  to  pay  rent  during  the  term,  which,  as  we 
have  above  said,  runs  with  the  land  and  invests  in  the  as- 
signee of  the  reversion  the  right  to  receive  the  rents  accruing 
during  his  ownership  of  the  fee. 

[To  appear  in  42  Ohio  St.]  Mlgmma  agbjMJL 
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DITCHIB— FUBUO  Vtl  A  QITISnOV  Of  LAW— STIDSTCB. 
{Ohio  St^f>refne  Oourt.    Jane  10,  1884.) 

HcQniLLEN  V.  Hatton. 

The  facts  being  ascertained,  the  question  whether  or  not  a  ditch  will 
conduce  to  the  public  health,  convenience,  or  welfare,  within  the 
meaning  of  Revised  Statutes  j|  4511,  so  that  it  will  be  of  public  use,  is 
a  question  of  law ;  and  the  mere  fact  that  larger  and  better  crops  may 
be  raised  on  two  farms  sought  to  be  drained,  does  not  authorise  the 
establishment  of  the  ditch. 

Error  to  the  District  Court  of  Brown  County. 

Proceedings  were  had  under  siection  4511  of  the  Revised 
Statutes,  which  provides  that — "The  trustees  of  any  township 
may,  whenever  in  their  opinion  the  same  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  cause  to  be  estab- 
lished, located,  and  constructed,  ab  hereinafter  provided,  any 
ditch,  within  such  township." 

The  original  action  was  by  M.  Hatton  and  Isabella  Hatton 
against  A.  McQuillen,  before  the  trustees  of  Perry  township. 
Brown  county.  M.  Hatton  and  Isabella  Hatton  are  husband 
and  wife,  and  were  the  only  petitioners  for  the  proposed 
ditch.  Isabella  and  McQuillen  are  the  owners  of  the  land  ad- 
joining the  line  of  the  proposed  ditch.  Since  the  commence- 
ment of  these  proceedings  A.  McQuillen  has  deceased  and  his 
executrix  was  made  a  party. 

The  proceedings  were  regular  and  the  trustees  located  and 
established  the  ditch  partly  on  the  lands  of  Isabella  Hatton 
and  partly  on  the  lands  of  McQuillen.  McQuillen  appealed 
to  the  probate  court,  and  a  jury  trial  was  had  there,  under.J^he  ^ 
provisions  of  Revised  Statutes  section  4533  and  following,  ai^d 
the  jury  found  in  favor  of  the  establishment  of  the  diteh.) 
McQuillen  moved  for  a  new  trial,  which  motion  was  overruled, 
and  entry  made  establishing  the  ditch. 

On  the  trial  some  of  the  witnesses  on  behalf  of  Hatton  testi- 
fied that  in  their  opinion  the  proposed  ditch  would  be  con- 
ducive to  public  health,  convenience  and  welfare;  and  on 
cross-examination  they  assigned  as  a  reason  for  such  opinions, 
that  the  proposed  drain  would  enable  Hatton  and  McQuillen 
to  raise  larger  crops  and  that  these  larger  crops  would  be  a 
public  benefit  and  in  this  way  only  would  the  proposed  ditch 
be  conducive  to  public  health,  convenience  and  welfare. 
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Thereupon  McQuillen  asked  the  court  to  charge  the  jury 
some  thirteen  propositions,  which  the  court  lefiised  to  give, 
and  to  which  refusal  McQuillen  excepted  and  took  a  bill  of 
exceptions.  The  last  part  of  the  ninth  proposition  is  as 
follows,  to  wit :  *'  The  meYe  iact  that  the  ditch  in  question 
might  enable  Mr.  Hatton  or  Mr.  McQuillen  to  raise  more 
corn  or  other  grain  does  not  authorise  you  to  return  a  verdict 
in  favor  of  the  establishment  of  the  ditch." 

And  the  tenth  is,  *'The  fact  that  the  ditch  in  question 
might  enable  the  petitioner  to  raise  larger  crops  is  a  fact 
going  to  show  that  they  would  be  privately  benefited,  but  it 
requires  more  than  this  to  authorize  you  to  find  a  verdict 
showing  that  it  would  be  conducive  to  public  health,  con- 
venience or  welfare  to  locate  the  ditch.  If  you  find  that  the 
petitioners,  M.  Hatton  and  Isabella  Hatton,  and  the  appel- 
lant, A.  McQuillen,  are  the  only  persons  in  any  way  inter- 
ested in  the  location  of  the  ditch,  and  that  it  would  not  be 
conducive  to  public  health,  convenience  or  welfare  to  locate 
the  ditch  in  question,  then  and  in  that  case  you  should  return 
your  verdict  against  the  proposed  ditch."  The  latter  part  of 
•the  tenth  was  given  ;  the  rest  was  refused. 

The  proceedings  were  taken  on  error  to  the  court  of  common 
pleas,  where  the  judgment  of  the  probate  court  was  affirmed ; 
and  the  district  court  affirmed  the  judgment  of  the  court  of 
common  pleas.  McQuillen  is  now  here  seeking  to  reverse  the 
judgment  of  the  district  court. 

W.  W.  MeKnighi,  for  plaintiffs  in  error. 

Thonip9(m  &  PiUy  for  defendant  in  error. 

FoLLETT,  J.  The  charge  as  given  and  the  refusal  to  charge 
as  requested,  in  effect,  told  to  the  jury  that  the  mere  fact  that 
the  ditch  would  enable  Hation  and  McQuillen  to  raise  larger 
crops,  would  authorize  a  verdict  in  favor  of  establishing  the 
ditch. 

Article  one,  section  nineteen  of  the  constitution  provides 
that  '^  private  property  shall  ever  be  held  inviolate,  but  sub- 
servient to  the  public  welfare" — thus  placing  beyond  ques- 
tion that  private  property  cannot  be  taken  for  a  mere  private 
use.  McAfihuT  v.  Kdley,  5  Ohio,  139 ;  Shaver  v.  Stoma,  4  Ohio 
St.,  498;  RegHi  v.  Treasurer  Wood  Co.,  8  Ohio  St.  333,  346. 

Two  petitioners  are  sufficient,  and  one  petitioner  is  all  the 
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law  requires;  and  the  land  thioagh  which  the  ditch  is  to 
paes  need  not  be  owned  by  more  than  two  persons,  and  if 
owned  by  one  person  only,  the  ditch  may  be  made.  RSeves 
V.  Treaturer  Wood  Q>.,  80.  St.,  333;  Kent  v.  Perkins,  36  O.  St.,  639. 

Whether  or  not  the  use  for  which  property  is  proposed  to  be 
taken  is  a  public  use,  is  a  question  of  law,  to  be  settled  by  the 
judicial  power.  Castor  v.  Tide  Water  Cb.,  18  N.  J.  E!q.,  65 ; 
Tyler  V.  Beacher,  44  Vt.,  648;  PoLrham  y.  Jtisticea,  9  Geo.,  341; 
Anderson  v.  Turbeville,  6  Coldw.,  150;  Channel  Oo  v.  Railroad^  51 
Cal.,  269.  The  use  must  be  for  the  public  at  large.  Memphis 
Freight  Oo.  v.  Mayor,  4  Coldw.,  419. 

The  use  that  will  justify  the  taking  of  private  property 
by  the  power  of  eminent  domain,  is  the  use  by  or  for  the 
government,  the  general  public  or  some  portion  of  it;  and 
not  the  use  by  or  for  particular  individuals,  or  for  the  benefit 
of  certain  estates.  The  use  may  be  limited  to  the  inhabi- 
tants of  a  small  locality,  but  the  benefit  must  be  in  common 
and  not  to  a  very  few  persons  or  estates.  Castar  v.  Tide .  Water 
Co.  mpra\  Talbot  v.  Hudsony  16  Gray,  417,  424 ;  Oilmer  v.  Lime 
Point,  18  Cal.,  229. 

The  prosperity  of  each  individual  conduces,  in  a  certain 
sense,  to  the  public  welfare,  but  this  fact  is  not  a  sufficient 
reason  for  taking  other  private  property  to  increase  the 
prosperity  of  individual  men. 

The  draining  of  marshes  and  ponds  may  be  for  the  promo- 
tion of  the  public  health  and  so  become  a  public  object;  but 
the  draining  of  farms  to  render  them  mdre  productive,  is  not 
such  an  object.     Anderson  v.  Kems^  Draining  Co,,  14  Ind.,  199. 

The  other  errors  complained  of  refer  to  the  question  whether 
or  not  the  proposed  ditch  would  be  a  public  beneBt  or  only  a 
private  benefit. 

We  think  the  mere  fact  that  the  proposed  ditch  would 
enable  the  parties  to  raise  more  corn  and  larger  crops,  did  not 
authorize  a  verdict  in  favor  of  establishing  the  ditch ;  and 
that  the  probate  court  erred  in  refusing  to  charge  the  jury  all 
the  ninth  and  tenth  propositions  requested  by  McQuillen. 
The  motion  to  file  petition  is  granted,  and,  all  the  judges 
concurring,  the  judgments  are  reversed,  and  the  cause  is 
remanded  to  the  probate  court  for  further  proceedings. 

[To  appear  in  42  O.  S.] 
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VAVDAKU8  TO  COKFXL  CITY  COITVCIL  TO  ORDER  ELSCTIOV— APPEAL 

— DtTTT  OP  CITY  COVVCIL-PETITIOirSRS  MAY  WITEBRAW 

THEIR  VAHB8. 

{Ohio  Supreme  Omrt,    June  10, 1884.) 

Ex  RBL.  DUTTEN  V.  ViLLAOE  OP   HaNOVER. 

1.  In  mandamus  in  the  court  of  common  pleas  to  compel  the  council 

of  an  incorporated  village  to  order  an  election  on  the  question  of  a 
surrender  of  its  municipal  powers,  under  the  provisions  ol  the  Re- 
vised Statutes,  sections  1633  to  1647,  the  issue  was  whether  the 
requisite  number  of  qualified  petitioners  had  petitioned  the  council 
therefor.  Meld:  lliat  this  was  an  issue  not  of  right  triable  by 
a  Jury,  and  either  party  might  appeal  from  the  judgment  of  the  com- 
mon pleas  thereon. 

2.  Upon  the  presentation  of  a  petition  to  the  council  for  such  an  election, 

it  is  the  duty  of  the  council,  before  taking  action  thereon,  to  satisfy 
itself  that  it  contains  the  requisite  number  of  qualified  petitioners, 
and  for  that  purpose  may  refer  the  same  to  a  committee  to  make 
the  necessary  examination. 
8.  While  such  petition  is  under  consideration  and  before  action  thereon 
by  the  council,  signers  thereof  may  withdraw  their  names  from  such 
petition,  and  if  thereby  the  number  of  names  is  reduced  below  the 
requisite  number,  it  is  the  duty  of  the  council  to  refuse  to  order  such 
election. 

Motion  for  leave  to  file  petition  in  error  to  the  District 
Court  of  Columbiana  County. 

This  was  a  petition  in  the  common  pleas  against  the  vil- 
lage council  of  Hanover,  to  compel  that  body  to  order  an 
election,  as  required  by  sections  1633  to  1647  of  the  Revised 
Statutes,  on  the  question  of  the  surrender  of  its  municipal 
powers. 

It  is  alleged  that  on  the  second  of  October,  1882,  fifty-five 
electors  of  said  village,  which  was  more  than  a  majority, 
petitioned  the  council  to  order  such  election ;  that  this  peti- 
tion was  referred  to  a  committee,  who  reported  the  same  back 
at  the  next  regular  meeting,  with  several  names  stricken  off 
by  the  petitioners,  at  the  solicitation  of  the  committee,  leav- 
ing less  than  fifty  petitioners,  and  less  than  a  majority  of 
the  electors,  and  thereupon  the  council  refused  to  order  such 
election. 

The  prayer  is  for  a  peremptory  mandamus  to  compel  the 
council  to  order  such  an  election. 

Issue  was  joined  on  the  material  allegations  of  the  petition, 
and  a  trial  had  upon  evidence.  The  common  pleas  adjudged 
in  favor  of  said  relators  and  ordered  such  election  to  be  held. 
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The  defendant  appealed  to  the  district  court.  A  motion  to 
dismise  the  appeal  was  overruled,  and  exception  taken. 

On  a  trial  the  district  *court  found  that  the  number  of 
electors  required  by  the  statute  had  signed  said  petition 
before  it  w'az  presented  and  referred  to  the  committee,  but 
that  while  the  matter  was  in  the  hands  of  the  committee  a 
number  of  signers,  sufficient  to  reduce  the  petitioners  to  leas 
than  the  required  number,  had,  with  the  consent  of  the  com- 
mittee, withdrawn  their  names,  bo  that  at  the  next  regular 
meeting  of  the  council,  when  it  refused  to  order  the  election, 
there  were  a  less  number  of  petitioners  than  required  by 
statute. 

There  is  nothing  in  the  record  to  impeach  the  good  faith  of 
the  council,  or  its  committee,  to  whom  the  petition  was 
referred. 

C^rke  AMeVicker  for  the  motion. 

J,  W,  it  H,  JnotTMOfi,  eofUira, 

Johnson,  C.  J.  The  Revised  Statutes,  sections  1633  to 
1647,  provide  the  mode  by  which  cities,  villages  and  hamlets 
may  surrender  their  municipal  powers.  By  section  1644,  the 
number  signing  a  petition  for  an  election  to  be  ordered,  is 
prescribed  in  case  of  an  incorporated  village.  By  section  1636, 
it  is  made  the  duty  of  the  council,  when  a  petition  is  pre- 
sented for  such  an  election,  to  order  such  election,  and  fix  the 
time  for  holding  the  same. 

Two  questiona  are  made  on  this  motion  for  leave  to  file  a 
petition  in  error*.  First,  was  the  case  one  that  could  be 
appealed  ?  and  second,  did  the  district  court  err  in  upholding 
the  action  of  the  village  council  in  refusing  to  order  an  elec- 
tion? 

1.  Was  the  case  on  for  an  appeal  ?  The  issue  made  by 
the  pleadings  was  of  mixed  law  and  fact.  While  it  is  the 
imperative  duty  of  council  (Section  1635)  to  order  an  election, 
yet  as  an  essential  requisite  to  this  duty,  there  must  be  a 
petition  therefor,  signed  by  a  sufficient  number  of  electors  of 
the  village. 

In  this  case  these  petitioners  must  be  electors,  and  this  fact 
must  be  determined  by  the  council.  Before  the  council  can 
be  required  to  order  an  election,  that  fact  must  be  made  to 
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appear.  It  is  a  coDdition  precedent  to  making  such  order. 
On  mandamus  to  compel  the  council  to  order  an  election, 
the  court  must  be  satisfied  that  it  was  the  duty  of  the  council 
to  make  the  order.  The  issue  was  therefore  as  to  this  fact, 
was  that  a  fact  triable  by  a  jury,  as  of  right?  The  court 
might  oider-a  jury  to  try  it  under  proper  instruction,  but  was 
it  bound  to  do  so?  For  the  purposes  of  this  case  we  assume, 
without  deciding,  that  mandamus  is  the  proper  proceeding 
against  the  counsel  for  refusing  the  prayer  of  petitioners. 

This  proceeding  can  only  be  resorted  to,  when  there  is  not 
a  plain  and  adequate  remedy  otherwise  provided.  Under  our 
statute,  the  return  to  the  alternative  writ  may  be  contro- 
verted. In  this  case  it  was  controverted,  and  the  question 
was,  whether  there  was  the  required  number  of  qualified 
petitioners.  To  determine  thiathe  court  must  ascertain  the 
number  of  electors  in  the  village,  the  number  of  genuine 
signatures  that  were  electors,  and  the  right  of  signers  to 
withdraw  their  names.  To  determine  these  questions  in 
mandamus,  neither  panty  could  demand  a  jury.  Castle  v.  Lan- 
der, 47  Conn.  342 ;  Ohumarers  v.  AXte,  2  Montana  242.  (High 
on  Exta.  Rem.  Sec.  34  c.) 

2.  Did  the  district  court  err  in  holding  that  persons  who 
signed  the  petition,  could  withdraw  their  names  therefrom 
before  action  had  thereon  ? 

We  think  not.  When  the  petition  was  presented  it  was 
the  duty  of  the  council  to  take  proper  steps  to  ascertain  if 
the  signatures  were  bona  fide^  and  if  it  contained  the  requisite 
number  who  were  electors.  For  that  purpose  the  same  might 
be  referred  to  a  committee  and  postpone  action  until  time  for 
such  examination.  Between  the  time  the  petition  was  pre- 
sented and  the  next  regular  meeting,  at  which  action  was 
had  thereon,  several  signers  withdrew  their  names.  This 
they  had  the  right  to  do,  the  council  not  having  acted 
thereon.    Hayea  v.  Jones,  27  O.  St.,  218. 

If  the  council  had  ordered  the  election,  it  may  be  that  peti- 
tioners could  not,  thereafter,  defeat  an  election,  nor  authorize 
the  council  to  rescind  its  order  by  withdrawal  of  their  names. 
It  was  held  they  could  not  do  this  in  a  road  case  after  the  peti- 
tion for  a  road  had  been  acted  on,  and  a  report  of  the  viewers 
made.    Grvnndl  v.  AdamSy  34  O.  St.,  44. 
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Be  this  as  it  may,  we  think  there  was  no  error  by  the  dis- 
trict court  in  holding  that  the  action  of  the  council  in  referr- 
ing the  petition  to  a  committee  until  the  next  regular  meet- 
ing, and  in  refusing  to  order  the  election  on  its  then  appearing 
that  by  voluntary  withdrawals  the  number  of  petitioners  had 
been  reduced  below  the  required  number. 

[To  appear  in  42  O.  S.  R.]  MoHm  ^vemiM. 


JV8TICS  OF   PEACE— TOBIBDICnOH  OF— TBBIFA8f    DAHAOIS    FOE— 
ABSAXTLT  AVD  BATTEBT. 

(Ohio  Supreme  OourU    June  10, 18S4. 

SCHMULBACH  BREWING  Co.  V.  ELIZABETH  ArCHER. 

Hdd:  Under  section  586  of  Revised  ^Statutes,  wbieb  prorMes  *^aiidM' 
the  restriction  and  limitations  herein  provided,  justices  of  the  peace 
shall  have  exclusive  original  Jurisdiction  of  any  sum  not  exceeding 
one  hundred  dollars,  and  concurrent  jurisdiction  ivith  the  court  of 
common  pleas  in  any  sum  over  one  hundred  dollars  and  not  exceeding 
three  hundred,*'  jurisdiction  is  conferred  on  justices  in  an  action  for 
the  recovery  of  damages  for  trespass  upon  the  person  of  another ; 
and  section  591  does  not  restrict  or  limit  such  jurisdiction,  Unless 
the  trespass  complained  of  constitutes  the  offense  of  assault  and  bat- 
tery. 

Motion  for  leave  to  file  a  petition  in  error  to  District  Court 
of  Belmont  County. 

The  original  action  was  brought  by  Elizabeth  Archer 
against  the  Schmulbach  Brewing  Co.,  before  a  justice  of  the 
peace  of  Belmont  county,  to  recover  damages  in  the  sum  of 
three  hundred  dollars,  for  that  "on  the  23d  day  of  June,  1883. 
while  crossing  a  public  alley  in  the  city  of  Bellaire,  she  was 
by  reason  of  negligence  and  reckless  and  careless  driving  by 
the  agent  and  servant  of  the  defendant,  struck  and  run  over 
by  a  beer  wagon  of  the  defendant,  thereby  injuring  her  greatly 
and  permanently  and  causing  her  much  physical  suffering 
and  pain,  loss  of  time  and  expense,  to  her  damage  in  the  sum 
of  three  hundred  dollars,  for  which  sum  she  asks  judgment." 

The  defendant  objected  to  the  jurisdiction  of  the  justice  of 
the  peace  but  his  objection  was  overruled,  and  upon  trial 
judgment  was  rendered  against  the  defendant  for  three  hun- 
dred dollars  and  costs.  « 

This  judgment  on  petition  in  error  to  the  court  of  common 
pleas  was  affirmed  and  the  like  in  the  district  court. 
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X.  Danford  and  L  H.  Ouatinj  for  the  motion. 

J.  O.  TaUman^  contra, 

MclLVAtNE,  J.  The  juBtice  of  the  peace  assumed  jarisdic- 
tion  in  the  original  action  under  section  585  of  the  Revised 
Statutes,  which  reads :  ''Under  the  restrictions  and  limitationB 
herein  provided  justices  of  the  peace  shall  have  exclusive 
original  jurisdiction  of  any  sum  not  exceeding  one  hundred 
dollars  and  concurrent  jurisdiction  with  the  court  of  common 
pleas  in  any  sum  overone  hundred  dollars  and  not  exceeding 
three  hundred  dollars.  In  the  absence  of  restrictions  or  limi- 
tations, this  grant  would  embrace  actions  for  injuries  to  the 
person,  where  the  amount  of  damages  claimed  do^s  not  exceed 
three  hundred  dollars. 

The  sole  objection  urged  against  the  jurisdiction  of  the 
justice  in  this  case  is  founded  on  section  591  of  the  Revised 
Statutes,  which  provides:  ''Justices  shall  not  have  cognizance 
of  any  action  to  recover  damages  for  an  assault  or  an  assault 
and  battery." 

It  will  be  observed  that  no  wrongful  act  was  charged 
against  the  defendant.  Under  the  doctrine  of  ru^pondeat  m- 
perior  the  plaintiff  sought  to  recover  for  the  wrongful  act  of 
defendant's  agent  or  servant.  Th§  wrongful  act  complained 
of  was  negligence  and  reckless  and  careless  driving  of  defend- 
ant's wagon,  whereby  the  plaintiff  was  run  over  and  injured. 
This  wrong  was  a  mere  trespass  upon  the  person  of  the  plaint- 
iff and  not  an  assault- and  battery.  No  intention  to  run  over 
or  injure  the  plaintiff  is  alleged.  True,  every  battery  in- 
cludes a  trespass,  but  every  trespass  does  not  constitute  a 
battery. 

It  is  contended  in  behalf  of  plaintiff  in  error,  that  in  the 
section  of  the  statutes  above  quoted,  assault  and  battery  was 
intended  to  include  every  trespass  vi  et  armia  against  the  per- 
son of  another.  To  this  proposition  we  can  not  assent.  We 
think  that  assault  and  battery  as  used  in  this  section  must  be 
understood  in  a  technical  sense,  and  does  not  exclude  from 
the  jurisdiction  of  justices,  actions  to  recover  damages  for 
trespass  on  the  person  of  another  unless  such  trespass  con- 
stitutes the  offense  of  assault  and  battery. 

[To  appear  in  42  Ohio  St.]  Afotion  Onemded. 
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ARBOFSIATIOV    OF    FBITATX    PBOFXBTT  —  XimCIPAL   OOBFORA- 

TIOV  —  BAB. 

{Ohio  Supreme  Oowrt.    Judq  17, 1884.) 

The  Tbustees  op  the  Cincinnati  Southern  Railway 
V.  Jacob  H<aa8  et.  al. 

Held:  In  prooeodings  attthorislng  municipal  oorporatioD^4o  appropriate 
private  property  (Rev.  Stats.  Sec.  2282  to  2261),  the  faifnre  of  the  cor- 
poration to  pay  for  and  take  possession  of  the  same  within  stx 
months  after  the  assessment  of  compensation  shall  have  been  ma^e, 
is  no  bar'to  a  new  proceeding  under  the  statute  by  the  same  corpora- 
tion, after  the  expiration  of  the  six  months,  /or  the  appropriation 
of  the  same-  property  for  the  same  pubUo  use.  (Rev.  Stats.  Sec. 
2260.) 

Error  to  the  District  Court  of  Hamilton  County. 

On  November  23,  the  trustees  of  the  Cincinnati  Southern 
Railway,  a  board  appointed  by  the  Superior  Court  of  Cincin- 
nati, under  an  act  of  the  general  assembly  of  the  state  of 
Ohio,  passed  May  4,  1869,  (0.  L.,  66,  p.  80;  Rev.  Stats.,  Sec. 
8303,)  passed  a  resolution  declaring  the  necessity  for  the  ap- 
propriation of  certain  property  and  their  intention  to  con- 
demn and  appropriate  the  same  to  the  uses  of  the  railway,  of 
which  they  were  trustees,  for  the  purposes  of  terminal  facili- 
ties and  rights  of  way  thereto,  said  property  lying  on  the  west 
side  of  McLean  Avenue,  in  the  city  of  Cincinnati  and  belong- 
ing to  the  defendants  in  error. 

An  application,  under  Rev.  Stats.,  sec.  2232,  2261,  was  filed 
by  said  trustees  on  February  9,  1881,  in  the  Court  of  Common 
Pleas  of  Hamilton  County,  Ohio,  numbered  63,905  on  the 
docket  thereof,  and  certain  and  regular  proceedings  had 
therein,  resulting  in  a  verdict  which  was  confirm^  May  6, 
1882. 

The  six  months  allowed  by  the  statute  (Rev.  Stats.,  2260), 
within  which  the  corporation  could  take  the  property  at  the 
assessment,  having  expired,  and  the  trustees  having  failed  to 
take  possession  of  and  pay  for  said  property,  they  commenced, 
on  December  2,  1882,  under  a  new  resolution,  passed  No- 
vember 4, 1882,  a  new  proceeding  in  said  court,  numbered 
67,435  on  the  docket  thereof,de8cribing,  as  in  the  first  proceed- 
ing, defendant's  lots  and  seeking  their  condemnation  and  ap- 
propriation. 

Service  was  made,  and,  on  December  18, 1882,  defendants 
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filed  an  answer,  in  the  second  defense  of  which  was  set  forth 
the  commencement  of  the  first  proceedings,  the  verdict  of  the 
jury  in  full  and  the  judgment  of  the  court  confirming  the  said 
verdict,  so  far  as  it  related  to  defendants'  property,  concluding 
as  follows : 

"  These  defendants  therefore  say  that  the  plaintiffs  ought 
not  to  have  and  maintain  their  said  action  and  proceeding 
herein,  because  they  say  that  the  same  is  res  aJ^udicatcL," 

A  demurrer  to  this  defense  was  overruled  by  the  court,  and 
judgment  was  rendered  for  the  defendant.  This  judgment 
was  affirmed  by  the  district  court. 

W.  T.  Porter^  for  plaintiffs  in  error. 

Long^  Kramer  &  Kramer  and  A.  0.  JBuirfon,  for  defendant  in 
error. 

Johnson,  G.  J.  This  question  not  only  involves,  but  depends, 
upon  the  construction  of  section  2260  of  the  Revised  Statuten, 
which  reads  as  follows : 

''When  a  municipal  corporation  makes  an  appropriation  of 
land  for  any  purpose  specified  in  this  chapter,  and  fails  to  pay 
for  or  take  possession  of  the  same  within  six  months  after  the 
assessment  of  compensation  shall  have  been  made,  as  here- 
inbefore provided,  the  right  of  the  corporation  to  make  such 
appropriation  on  the  terms  of  the  assessment  so  made,  shall 
cease  and  determine;  and  any  lands  so  appropriated  shall 
be  relieved  from  all  incumbrance  on  account  of  the  pro- 
ceedings in  such  case,-  or  the  resolution  of  the  council  mak- 
ing the  appropriation ;  and  the  judgment  or  order  of  the 
court,  directing  such  assessment  to  be  paid,  shall  cease  to  hi" 
of  any  effect,  except  as  to  the  costs  adjudged  against  the  cor- 
poration." 

Keeping  in  mind  the  fact  that  private  property,  though  in- 
violate, is  always  subservient  to  the  public  welfare,  such  a 
construction  is  to  be  avoided  as  will  release  this  private  prop- 
erty from  its  liability  to  be  taken  for  public  use,  if  the  neces- 
sity ever  arises. 

Sec.  2260  in  express  terms  provides,  that  in  case  of  failure 
for  six  months  to  pay  the  compensation  assessed,  the  right  of 
the  corporation  to  take  the  property,  an  those  terms,  shall  cease, 
the  lands  shall  be  released  and  the  judgment  or  order  shall  no 
longer  **Aaw  any  effect"  except  as  to  costs,  Ac.      By  the  very 
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explicit  terms  of  this  section,  the  former  proceedings  are  to 
have  no  other  effect  than  as  a  judgment  for  costs.  Any  other 
construction  would  forever  release  this  property  from  subserv- 
iency to  this  public  use,  however  great  the  emergency. 

The  same  primaples  that  would  govern  if  this  was  a  munic- 
ipal corporation,  control  the  case  in  behalf  of  the  plaintiff. 

The  record  contains  no  intimation  that  the  failure  to  take 
the  property  under  the  former  assessment  was  for  the  purpose 
of  getting  it  at  a  lower  rate.  For  aught  that  appears,  .there 
was  no  objection  to  the  amount  of  the  former  assessment,  and 
that  the  failure  to  then  pay  may  have  arisen  from 
other  causes. 

The  suggestion  therefore,  that  this  is  simply  a  device  to 
harass  the  property  owner,  and  get  the  property  at  a  lower 
price  is  dehors  the  record,  and  the  remarks  of  counsel  as  to 
want  of  good  faith  are  not.in  point. 

We  hold  therefore  that  upon  the  case  as  made,  the  former 
proceedings  are  no  bar. 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  42  Ohio  St.] 


DisfSHTDie  opnnov  or  oHm  tobticb  joHnov. 

BUTZHAN  V,    WhITBECK. 

Johnson,  C.  J.  For  reasons  given  in  former  cases  involving 
the  same  question,  I  do  not  tosent  to  the  second  point  of  the 
syllabus,  which)  in  substance,  holds  that  the  written  consent 
of  the  landlord  16  his  tenant  to  engage  in  the  traffic  in  intoxi- 
cating liquors  on  his  property,  given  after  the  act  in  question 
took  effect,  is  a  license. 

The  re-arguments  of  this  question  and  further  reflection 
have  confirmed  the  views  heretofore  expressed  as  to  the  legal 
signification  of  the  eighteenth  section  of  the  schedule. 

I  also  dissent  from  the  statement  in  the  .third  point  of  the 
syllabus,  to  the  effect  that  the  validity  of  the  ''other  provi 
sions"  of  the  Scott  law  "is  a  question  not  presented  by  t]^d 
record." 

This  is  a  question  of /okrf,  rather  than  of  law,  to  be  deter- 
mined by  an  inspection  of  the  record. 

Learned  counsel,  who  represented  the  plaintiffs  in  error,  in 
oral  as  well  as  written  argument,  made  no  such  claim.    They 
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asked  us  to  review  the  decision  of  the  common  pleas  and  dis- 
trict courts,  which,  following  this  court,  had  held,  these 
"other  provisions"  were  valid.  For  that  purpose  we  allowed 
a  petition  in  error  to  be  filed,  and  upon  that  single  question 
the  case  was  ably  argued  at  great  length,  but  the  majority 
have  ma  sponU^  disposed  of  the  case  on  the  ground  that  the 
question  is  not  made  in  the  record. 

That  this  position  is  untenable  will  appear  from  a  state- 
ment of  the  issues  presented  by  the  pleadings.  It  will  be 
seen  by  an  inspection  of  this  record,  that  the  validity  of  the 
first  section  of  the  law,  as  well  as  the  landlord  clause  of  the 
second  section  was  directly  involved,  and  that  there  was  no 
way  of  avoiding  a  decision  of  it.  The  petition  contains  two 
causes  of  action — the  first  against  Butzman,  to  recover  d^  personal 
judgvunt  for  the  tax  and  penalty  under  section  one  of  the  act ; 
the^secmd,  against  Butzman  as  tenant  and  Mueller  as  landlord, 
to  enforce  a  specific  lien  created  by  statute  on  the  premises 
owned  by  Mueller,  and  to  sell  the  same  to  pay  such  judgment. 
In  view  of  this  fact,  the  statement  that  this  is  an  action  to 
enforce  tlie  lien  merelyy  is  a  clear  misapprehension  of  the  plead- 
ings. 

In  the  first  cause  of  action,  after  stating  the  facts  constitute 
inec  a  personal  liability  of  Butzman,  under  section  1,  for  the 
tax  and  penalty,  it  concludes  as  follows :  "Wherefore  he  (the 
plaintifiT)  prays  judgment  against  said  William  Butzman  for 
the  sum  of  $240.00.^' 

Standing  alone,  this  would  have  been  a  civil  action  under 
Rev.  Stats.  §  2859,  to  recover  a  personal  judgment,  on  which 
execution  could  issue. 

The  second  cause  of  action  is  to  enforce  against  the  real  es- 
tate the  lien,  authorized  by  section  2  of  the  act.  Its  alle- 
gations are  against  Mueller  as  landlord,  and  Butzman  as 
tenant.  If  this  clause  is  valid,  it  is  conceded  these  allegations 
are  sufficient  to  entitle  the  plaintiff  to  a  decree  for  the  sale  of 
the  property. 

The  prayer  to  this  cause  of  action  is : 

"Wherefore  this  plaintiff  prays  for  a  judgment  against  said 
defendant, William  Butzman,  for  the  sum  of  $240.00;  that  the 
court  may  take  an  account  of  the  amount  of  assessments  with 
the  penalties  thereon  against  said  real  estate  and  declare  the 
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saitae  a  lien  thereon,  and  order  such  real  estate  sold  for  the 
payment  of  said  assessments  and  penalties  and  th^  costs  .of 
this  action,  and  for  such  other  and  further  relief  as  ..e  is  en- 
titled to  by  reason  of  the  premises." 

The  defendants,  Butzman  and  Mueller,  filed  separate  demur- 
rers— that  of  Butzman  alleging  that  the  petition  did  not 
state  a  cause  of  action  against  him,  and  that  of  Mueller,  that 
as  to  him,  there  was  no  cause  of  action,  that  is  no  ground  to 
enforce  a  lien  on  nis  property. 

These  demurrers  were  separately  submitted  to  the  court, 
and  separately  decided.  Thereupon,  on  submission  and  proof, 
a  personal  judgement  was  rendered  against  Butzman  for  the 
assessment  and  penalty,  $240,  and  a  decree  for  the  sale  of  the 
real  estate  to  pay  the  same,  was  entered  on  the  second  cause 
of  action.  This  judgment  and  order  of  sale  were  affirmed  by 
the  district  court,  that  court  holding  that  neither  of  these  de- 
murrers was  well  taken. 

This  statement  taken  from  the  record  clearly  shows  that 
two  distinct  questions  of  law  were  before  the  courts  below 
and  are  now  before  us  for  review,  namely  :  Was  there  a  good 
cause  of  action  against  Butzman  for  a  personal  jvdgm^ent,  and 
second,  was  there  a  good  cause  of  action  to  enforce  the  lien  against 
the  property  of  Mueller  f 

Either  cause  of  action  might  have  been  brought  without 
joining  the  other.  Either  might  stand  and  the  other  fall. 
Mueller's  demujrer  would  be  well  taken  if  the  opinion  of  the 
majority  be  correct  and  a  good  cause  of  action  would  still 
remain  against  Butzman.  The  decision  of  the  majority 
holding  that  the  lien  can  not  be  enforced  disposes  of  the  sec- 
ond cause  of  action  against  the  property  but  leaves  the  first 
cause  of  action  undisposed  of.  That  this  is  so,  is  too  apparent 
to  admit  of  question.  The  statement  therefore  that  there  is 
practically  one  cause  of  action,  and  that  to  enforce  the  lien 
merely,  is  manifestly  at  variance  with  the  record. 

But  it  may  be  claimed  that  these  two  causes  of  action 
cannot  be  united  in  a  single  petition  ;  and  it  is  claimed, 
erroneously  as  we  have  shown,  that  this  is  merely  a  proceed- 
ing to  enforce  a  lien,  that  neither  of  these  grounds  is  tenable 
will  appear  from  a  summary  statement  of  the  statutes  on  the 
subject. 
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Section  1  of  the  Scott  Law,  aaseases  apon  the  haziness  of 
trafficking  in  intoxicating  liquors,  a  specific  smn  of  money 
yearly,  which  **  shall  be  paid  by  enerypenon  engaged  therein.'* 
This  created  a  statutory  liability  against  Butzman  wholly 
independent  of  the  second  section  of  said  act. 

Section  2  provides  that  said  assessment,  Ac.,  shall  attach 
and  operate  as  a  lien  on  the  real  property  on  which  said  busi- 
ness is  conducted.  By  the  latter  clause  of  said  section  it  is 
made  a  misdemeanor  for  one  to  engage  in  such  business  on 
land  owned  by  another  without  his  written  consent.  Section 
3  provides  for  a  return  by  the  assessors,  of  the  places  where 
such  business  is  carried  on. 

Section  4  makes  it  the  duty  of  the  county  auditors  to  make 
out  a  duplicate  of  such  assessments  and  to  deliver  the  same 
to  the  county  treasurers  for  collection. 

Section  6  specifically  provides  for  the  collection  of  these 
assessments. 

If  they  are  not  paid  by  the  persons  carrying  on  the  business, 
when  due,  the  treasurer  shall  forthwith  proceed  as  provided  by 
Rev.  Stats,  section  1104,  ''  To  mforce  the  lien  for  the  same  and 
penalty;  and  the  provisions  of  said  section,andanyoeA«rpfovmem« 
of  the  law  of  (hie  staJU  relative  to  the  eolleetian  oftaMeorasaesemente^  are 
hereby  made  applicable  to  the  enforcement  of  such  liens  and 
the  CQUeetion  of  such  aeseeementa  and  penaUies.^* 

It  is  thus  made  clear,  by  this  section,  that  the  treasurer  is 
not  only  clothed  with  the  power  to  enforce  the  lien,  but  is 
further  invested  with  the  power  to  resort  to  ''any  other  pro- 
visions of  the  law.  relative  to  the  collection  of  taxes  and 
assessments."  By  section  1104,  the  treasurer,  '4n  addition  to 
all  other  remedies  provided  by  law,"  may  enforce  by  civil  ac- 
tion the  lien  for  taxes  '4n  the  same  way  as  mortgaged  liens 
are  enforced." 

Among  the  ''other  remedies  provided  by  law"  are  to  be 
found  the  general  provision  for  the  collection  of  taxes.  Re- 
vised Statutes  sections  2838  to  28^. 

Section  2S59  provides,  "in  addition  to  ether  remedies  pro- 
vided by  law."  for  the  collection  of  pereonal  taaes^  for  a  civil  ac- 
tion. This  action  is  to  be  brought  in  the  name  of  the  treas- 
urer against  the  person  whose  duty  it  is  to  pay. 

A  personal  judgment  may  be  rendered  against  him,  and  he 
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shall  not  be  entitled  to  the  benefit  of  the  laws  for  the  AUlj  of 
execution,  or  exemption  of  homestead,  or  any  other  property 
from  levy  or  sale  on  execution  in  the  enforcement  of  any  such 
judgment.  By  section  2860,  the  term  personal  taxes  includes 
all  taxes,  ^'except  only  tax  on  real  estate  as  such." 

This  provision  of  law  authorizing  a  civil  action  and  a  per- 
sonal judgment,  has,  inadvertantly  as  we  suppose,  been  over- 
looked by  the  majority,  or  else  it  has  been  wholly  ignored. 

Upon  this  section  2859  rests  the  first  cause  of  action  against 
Butzman  for  a  personal  judgment.  The  second  cause  of  ac- 
tion to  enforce  the  lien  against  the  property  is  founded  upon 
provisions  contained  in  section  1104.  The  right  to  join  these 
separate  causes  of  action  is  clearly  authorized  by  section  5021 
Revised  Statutes. 

Section  1104  authorizes  the  enforcement  of  the  statutory 
lieu  of  taxes  and  assessments  on  real  estate,  ''in  the  same  way 
as  mortgaged  liens  are  enforced."  Section  5021  provides  that 
^'in  an  action  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  money,  or  to  enforce  a  specific  lien  for  money ^  the  plain tifi* 
may  also  ask  in  his  petition  for  a  judf<ment  for  the  money 
claimed  to  be  due;  and  such  proceedings  shall  be  had  thereon 
as  in  a  civil  action  for  the  recovery  of  money  only." 

The  plaintiff  is  strictly  within  the  terms  of  these  several 
statutes.  Under  section  2859  he  has  a  civil  action  for  money 
only,  on  which  he  is  entitled  to  a  personal  judgment.  By  sec- 
tion 1104  he  has  an  action  inequity  to  enforcea  specific  lieu  on 
real  estate.  By  section  5021,  plaintiff  may  ask  for  a  personal 
judgment  as  well  as  for  the  enforcement  of  a  specific  lien,  "and 
such  proceedings  shall  be  had  as  if  it  were  a  civil  action  for 
money  only."  If,  therefore,  it  be  assumed  that  the  action  to 
enforce  the  specific  lien  fails  by  reason  of  the  invalidity  of  the 
last  clause  of  section  2,  the  first  cause  of  action  against  Butz- 
man stands  untouched  and  unaffected.  This  presents  for  the 
consideration  of  this  court  the  validity  "of  the  other  provi- 
sions" of  the  Scott  law. 

If  it  be  claimed  these  two  causes  of  action  cannot  be  joined 
in  a  single  petition,  inasmuch  as  they  each  do  not  affect  all 
the  parties  to  the  action,  the  reply  is  that  that  question  is 
rea  adjudicata.  That  was  perhaps  the  law  prior  to  the  amend- 
ment of  the  code  in  1864,  which  is  now  section  5021  Rev,  Stats. 
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In  McCarthy  v.  OarraJUy^  10  Ohio  St.  438,  the  court  expressed  a 
doubt  of  the  joinder  of  two  causes  of  action,  one  on  a  note  and 
the  other  on  a  mortgage,  but  held  that  as  no  objection  for  mis- 
joinder was  made  in  the  court  below,  it  could  not  be  taken 
advantage  of  in  this  court.  In  consequence  of  that  doubt,  the 
^ct  of  1864  (now  section  5021)  was  passed.  Malcomb  v.  Ifor- 
shall,  29 Ohio  St.  616.  Soon  after  this  act  was  passed  it  received 
an  authoritative  construction  by  this  court,  which  has  ever 
since  been  followed. 

In  King  v.  Saffard,l9  Ohio  St.  587,  it  was  held  that  '<the  holder 
of  a  note  secured  by  mortgage  may,  in  a  single  action,  demand 
and  have  a  judgment  against  all  the  makers  of  the  note,  al- 
though  the  mortgage  is  executed  only  by  part  of  the  makers  of  the 
note." 

The  fact,  therefore,  that  one  cause  of  action  was  against 
Butzman  and  the  other  to  enforce  the  lien  against  him  and 
Mueller,  is  no  ground  for  claiming  a  misjoinder  since  the  act 
of  1864,  nor  was  it  prior  to  that  act,  when^  as  in  this  case,  no 
objection  was  made  to  such  joinder  in  the  court  below. 

The  validity  of  the  first  section  of  the  Scott  law  was  there- 
fore directly  involved  in  the  first  cause  of  action.  The  courts 
below  either  erred,  or  they  did  not,  in  overruling  Butzman's 
demurrer. 

That  the  majority  have  doubts  as  to  the  correctness  of  their 
conclusion,  is  manifest  from  the  final  judgment  rendered.  If 
there  was  but  a  single  cause  of  action  to  enforce  a  lien,  then, 
as  they- held  the  lieu  invalid,  a  judgment  against  plaintiff 
should  have  been  rendered,  that  would  bar  a  future  actum. 

Instead  of  such  a  judgment,  the  journal  entry,  after  dismiss- 
ing the  action  against  both  defendants,  adds :  ^^And  it  is 
ordered  and  adjudged  that  the  action  be  and  the  same  is  hereby 
dismissed,  but  without  prejudice  to  the  defendant  in  error  to  proceed 
against  said  Butzman  in  such  manner  as  the  law  may  warrant."  This 
leaves  the  whole  question  as  to  the  personal  liability  of  Butz- 
man open  to  future  litigation. 

We  know  of  no  reason  why  his  liability  to  a  personal  judg- 
ment should  not  have  been  decided  in  this  case.  Every  con- 
sideration of  public  policy  seems  to  have  demanded  that  this 
vexed  question,  so  fairly  made,  should  be  settled  at  the 
earliest  practical  period.     Such  was  the  desire  of  both  parties, 
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evidenced  by  their  pleadings  and  arguments,  and  such  ap- 
pears to  be  in  the  plain  patb  of  judicial  duty.  These  views 
are  expressed  with  all  proper  respect  for  the  majority,  from  an 
abiding  sense  of  judicial  duty. 

McIlvaike,  J.,  concurs  in  the  fqregoing  dissent,  and  refers 
to  his  opinion  in  the  Frame  case^  39  Ohio  St.  399,  for  his  views 
on  the  second  point  of  the  syllabus. 


nvAVTB  nr  €0]niov--€0]rTBACT  fob  XXOLVSITB  VBB  BT— ACnOK 

BOB  BBBT— FABTIB8-MABBIBD  WOMBB. 

{Ohio  Supreme  Qmrt,    June  17, 18S4.) 
CaHOON  ET  AL.  1/.  KiNEN. 

1«  Tenants  in  common  of  real  estate  may  contract  with  each  other  for 
/the  exclnaive  right  to  the  use  and  occupancy  of  the  same.  Thone 
acquiring  soch  right  by  renting  from  others  are  liable  to  an  action 
for  the  rent  due  upon  such  contract. 

2.  The  right  to  maint^n  such  an  action  grows  oat  of  the  contract  rela- 
tions of  the  parties  and  not  by  reason  of  their  relations  as  tenants  in 
common,  or  of  the  provisions  of  section  6774  of  the  Revised  Statutes.. 

8.  When  sevenl  tenants  in  common  unite  in  renting  the  property  held 
in  common  to  others,  tbey  may  Join  in  an  action  to  recover  the  rent 
due  them. 

4.  Married  ^^omen,  who  are  tenants  In  common,  owning  their  shares  as* 

separate  property,  may  unite  with  persons  sui  Juris  in  renting  to  their 
co-tenants,  and  may,  without  Joining  their  husbands  unite  in  an 
action  to  recover  the  rent  due. 

5.  Unless  the  husbands  have  an  Interest  in  the  rents  due  from  real  estate- 

of  their  wives,  they  are  not  necessary  or  proper  parties  to  an  action, 
to  recover  the  same. 

Error  to  the  District  Court  of  Hamilton  County. 

The  plaintifb  here  were  plaintiffs  below,  to  wit :  Lewis  A. 
Gaboon,  Matilda  G.  Williams  and  Laura  R.  Challen ;  and  for 
tbeir  cause  of  action  the  plaintiffs  say  the  defendant,  prior  to- 
January  1,  1881,  rented  from  them  certain  premises  on  the 
southwest  comer  of  Water  and  Smith  streets,  in  the  city  of 
Cincinnati,  Ohio,  and  paid  rent  to  the  plaintiffs  at  the  rate  of 
one  thousand  dollars  per  annum,  payable  in  installinents  of 
two  hundred  and  fifty  dollars  per  quarter  year;  that  on  the 
first  day  of  April,  1881,  there  became  and  was  due  from  the 
defendant  to  the  plaintiffs,  the  sum  of  two  hundred  and  fifty 
dollars,  the  installment  of  rent  due  on  that  date,  and  although 
often  demanded,  the  defendant  refused  and  still  does  refuse  to 
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wherefore  plaintiffs  pray  jadgment  against  said  defendant, 
Solomon  P.  Kinen,  for  said  snm  of  two  hundred  and  fifty  dol- 
lars, with  interest  thereon  from  the  first  day  of  April,  1881, 
together  with  their  costs,  and  such  other  and  farther  relief  as 
in  law  and  equity  they  may  be  entitled  to. 

A  motion  to  strike  out,  and  to  make  more  definite,  was 
granted,  and  thereupon  the  following  amended  petition  was 
filed: 

<Tlainti£G3  say  that  prior  to  January  1, 1881,  the  drfendant 
rented  from  them  certain  premises  on  the  southwest  corner  of 
Smith  and  Wa)er  streets,  in  the  city  of  Cincinnati^  Ohio,  be- 
ing about  362  feet  on  the  south  side  of  Water  street,  extended 
westwardly,  and  running  back  wider  in  the  rear  than  in  the 
front  about  400  feet  to  the  Ohio  river  at  low  water  mark,  for 
an  indefinite  time  at  the  rate  of  $1000  per  annum  in  quarter- 
ly installments  of  $260,  and  that  defendant  continued  to 
rent  said  premises  down  to  and  including  the  Slst  day  of 
March,  and  has  not  paid  rent  for  the  quarter  beginning  Jan- 
uary Ist,  and  ending  March  31,  iSSl. 

That  said  sum  of  $250  was  duly  demanded,  and  was  the 
reasonable  and  usual  rental  value  of  said  premises  and  the 
whole  amount  of  $250  with  interest  thereon  from 
April  1, 1881,  is  due  and  unpaid,  wherefore  plaintiffi  pray 
judgment  against  defendant  for  $250  with  interest  thereon 
from  April  1,  1881,  for  costs  and  all  other  relief." 

The  defendant  answered : 
'  1.  And  now  comes  the  defendant  and  for  answer  to  the  pe- 
tition of  the  plainti£G3  herein,  as  amended  by  order  of  court, 
and  for  his  first  defense  hereto  says,  he  admits  that  he  has 
paid  no  rent  to  the  pLaintiffs,  and  denies  each  and'every  other 
allegation  therein  contained. 

2.  For  a  second  defense,  said  defendant  says,  that  said  Ma- 
tilda O.  Williams  and  Laura  C.  Challen  are  married  women, 
wherefore  he  prays  the  judgment  of  the  court  that  this  action 
be  dismissed  for  defect  of  parties  plaintiffs. 

3.  For  a  third  defense,  s^id  defendant  says,  that  Lewis  A. 
Cohoon  is  the  owner  of  only  an  undivided  one-twelfth  part  of 
so  much  of  the  premises  described  in  the  petition  as  this  de- 
fendant occupies,  that  said  Mat^da  6.  Williams  and  E.  Cort 
Williams,  her  husband,  are  owners  in  the  right  of  said  Maiilda 
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piyr  the  same,  and  the  same  remains  due  and  wholly  unpaid, 
6.  Williams  of  only  an  undivided  one-twelfth  part  of  said 
premises,  and  that  said  Laura  A.  ChaUejii  and  James  R.  Chal- 
len,  her  husband,  in  the  right  of  said  Laura  A.  Challen,  are 
the  owners  of  only  one  undivided  one-twelfth  part  of  said 
premises,  wherefore  he  prays  that  this  action  be  dismissed  for 
misjoinder  of  parties  plaintiflGs. 

4.  For  fourth  defense,  said  defendant  says,  that  the  plaint- 
ifEg,  together  with  said  E.  Cort  Williams  and  James  R.  Chal- 
len,  being  the  owners  of  three  undivided  one-twelfth  parts  of 
said  premises,  as  stated  in  the  third  defense  herein,  to  which 
reference  is  made  as  part  hereof  to  avoid  repetition,  the  de- 
fendant has  been  and  is  a  tenant  in  common  with  them  of 
said  premises  by  leases  from  the  owners  of  the  remaining 
three-quarters  parts  of  said  premises  for  a  term  beginning  on 
the  first  day  of  January,  1881,  and  continuing  for  five  years 
thereafter,  therefore  the  defendant  is  not  liable  to  said  plaint- 
ifb  in  this  action. 

And  having  fully  answered,  he  prays  to  be  hence  dismissed 
with  his  costs,  etc." 

The  plaintiff  demurred  to  the  second,  third  and  fourth 
answeiB,  and  the  defendant  moved  for  judgment  on  these 
pleadings. 

The  court  overruled  said  demurrers  and  took  the  case  under 
advisement  on  defendant's  motion,  with  leave  to  plaintiff  to 
apply  for  a  permission  to  file  an  amended  petition. 

The  case  again  came  on  for  hearing  on  motion  to  file  a  sec- 
ond amended  petition,  setting  up  an  argreement  of  defendant 
with  plaintiffs  to  pay  them  the  said  sum  of  $250  for  one 
quarter  rent,  which  was  overruled,  and  the  motion  for  Judg- 
ment for  defendant  on  these  pleadings  was  granted. 

This  judgment  was  affirmed  by  the  district  court. 

D.  Thew  Wright^  for  plaintiffs  in  error. 

Wibon  &  Perkinsy  for  defendant  in  error. 

Johnson,  C.  J.  The  action  below  was  a  joint  action,  in 
favor  of  Lewis  a  Gaboon,  Matilda  6.  Williams  and  Laura  R. 
Challen,  to  recover  three  months  rent  from  January  1,  1881, 
for  premises  rented  from  them  by  defendant,  at  the  rate  of 
$1,000  per  year,  payable  in  quarterly  installments. 
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1.  The  second  answer  to  which  the  plaintiff  demnned,  was 
that  Matilda  O.  Williams  and  Laara  R.  Challen  are  married 
Women. 

This  is  no  defense.  Married  women  may  sue  in  their  own 
name,  or  jointly  with  others,  where  the  action  conoems  their 
separate  property.  In  such  case  it  is  not  necessary  their  hus- 
bands should  join.    Rev.  Stats.  §  §  4996, 5006. 

The  fact  tbiat  they  are  married  women  does  not  prevent 
them  from  joining  with  their  co-plaintiff  in  renting  (he 
premises  to  defendant,  nor  joining  with  him  in  an  action 
upon  such  contract  to  recover  the  rent  due.  In  case  of  a  joint 
demise,  all  are  proper  parties  to  an  action  to  recover  rent  due 
thereon. 

2.  The  third  defense  is  that  Gaboon  is  the  owner  of  an 
undivided  twelfth  part  of  said  premises;  that  Matilda  G. 
Williams,  and  E.  Curt  Williams,  her  husband,  are  owners,, 
tn  right  of  the  ynfe,  of  an  undivided  twelfth,  and  that  lAura 
R.  Challen,  and  James  R.  Challen,  her  husband,  «i  right  oj  said 
Laura  R.  Challen^  are  the  owners  of  an  undivided  twelfth. 
Therefore  he  prays  judgment. 

This,  upon  demurrer  thereto,  raised  the  question,  whether 
the  husbands  arcneceasary  parties  to  the  action. 

The  argument  is,  that  inasmuch  as  it  is  averred  tbat  the 
husbands  and  their  wives  are  owners  in  right  of  the  wives, 
this  is  equivalent  to  an  avermeiit  that  this  was  the  general 
property  of  the  wives  prior  tq  the  Married  Women  Act  of 
1^61,  which  the  demurrer  adidits,  and  therefore,  the  hus- 
bands had  a  joint  interest  with  their  wives  as  plaintiffs.  Tbe 
argument  proves  too  much,  for  if  this  was  the  general  estate  of 
the  wives,  acquired  before  the  act  of  1861,  then  all  the  rents 
and  profits,  at  common  law,  vested  in  the  husbands,  subject 
only  to  the  limitations  contained  in  the  act  of  1847,  so  that 
the  averment  that  the  husband  and  wife  are  jointly  the  own- 
ers, would  give  the  husbands  the  sole  right  to  the  rents,  if  the 
property  was  the  general  estate  of  the  wife,  prior  to  the  act 
of  I86I. 

Under  the  act  of  1861,  the  general  estate  of  the  wife  becomes 
the  separate  property  of  the  wife  and  she  may  make  contracts 
of  renting  in  her  own  name.  Had  defendant  sought  to  aver 
such  a  property  in  the  husband  as  gave  a  right  of  action  in 
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their  favor  for  these  rents,  the  allegation  to  that  effect  shonld 
be  specific  and  not  be  left  as  it  is,  to  be  inferred  from  the 
statement  that  he  and  his  wife  are  owners  in  right  of  the 
wife,  a  legal  oonclnsion  that  in  no  event  can  give  a  joi^t  ac- 
tion for  the  rent,  for  if  this  was  the  general  property  of  the 
wife,  prior  to  the  act  of  1861,  then  she  was  not  entitled  to 
these  rents  jointly  with  her  husband,  but  he  alone  should  sue. 
for  them.  If  it  was  acquired  since  1861,  it  was  the  separate 
property  of  the  wife,  and  she  alone  should  sue.  The  averment 
that  it  is  the  joint  property  of  husband  and  wife,  in  her  right, 
is  not  inconsistent  with  her  right  to  the  Tents  and  profits,  as 
her  sole  right  to  rent  the  same  as  her  separate  property. 

The  fourth  defense  is  the  same  as  the  third  as  to  ownership, 
and  an  averment  that  plaintiffs  and  the  two  husbands  are  the 
owners  of  three  undivided  twelfths  of  the  premises,  while  de- 
fendant, as  a  lessee  from  other  tenants  in  common,  is  the 
owner  of  the  remaining  nine-twelfths  thereof,  and  that  he  and 
they  are  therefor  tenants  in  common.  Hence  it  is  claimed 
that  no  right  of  action  exists  in  favor  of  plaintiffs  against 
him. 

This  is  founded  upon  the  claim,  that  one  tenant  in  common 
cannot  sue  another  for  use  and  occupaiion. 

Without  considering  this  question,  or  determining  the 
scope  and  effect  of  section  5774  of  Revised  Statutes,  we  hold 
that  the  case  made  by  the  petition,  the  fourth  answer,  and 
the  demurrer  thereto,  does  not  present  this  question. 

This  is  not  a  suit  for  use  and  occupation  growing  out  of 
their  relations  as  tenants  in  common.  The  allegation  is, 
"that  prior  to  January  1,  1881,  the  defendants  rented  from  them 
ikc.y  *  *  at  the  rate  of  $1000  per  annum,  in  quarterly  in- 
stallments of  $250,  and  that  defendant  continued  to  rent  said 
premises  down  to  and  including  March  31, 1881."  The  jour- 
nal entry  shows  that  counsel  for  plaintiffs  stated  to  the  court 
that  their  action  was  for  ^^use  and  occupation." 

This  was  true  in  a  general  sense,  but  not  in  a  legal  sense, 
and  did  not  warrant  the  court  in  disregarding  the  pleadings. 
These  pleadings  show  that  though  these  parties  were  tenants 
in  common,  yet  the  relation  of  landlord  and  tenant  existed. 

Whenever  this  is  the  case,  an  action  of  assumpsit  will  lie. 
If  there  is  a  contract  of  renting  bf tweeu  tenants  in  common. 
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that  relation  exists  and  an  action  on  that  contract  will  lie, 
notwithstanding  they  are  tenants  in  common. 

We  understand  counsel  for  defendant  in  error  to  admit  this 
proposition.  It  is  abundantly  sustained  by  authority  and  is 
decisive  of  this  case. 

The  demurrer  to  the  fourth  defense  should  have  been  stu- 
tained.  Freeman  on  CkhTerumcy,  sec.  268,269 ;  Kean  y.  Oorndty^ 
25  Minn.  222;  Eppea,  Eair,  y.  Cb&,  4  Henn.  k,  Mumf.,  161; 
OwetiUm  T.  OgU,  \Z  East  538;  Amd  y.  TTiZIis,  Busbee  (N.  C.) 
308;  Cowper  y.  hlOniher,  118  E.  C.  L.  462;  Bndgat  v.  fCnuton, 
Croke  Jac.  611 ;  LnOyer  v.  AmiM,  8  Rich.  24. 

In  oar  construction  of  the  pleadings  the  provisions  of  Rev. 
Stats.  §  5774  are  not  involved.  Judgment  reoenei. 


OHIO  DECISIONS. 


COVBT. 


Hon.  W.  W.  JoKaioii»  (M^JmUm. 


■oM.  Ommb  W.  MoIltaihi.  Hon.  Jom  W.  Out 

Hon.  SBLwnr  H.  Owni.  Hoa.  Mabyiv  D.  Fou.aR. 


CMMm6itf,  Olrio^  June  27,  USA. 

asHXRAIc  DOOKBT. 

No.  178.  Raymond  et  al.  v.  City  of  Cleveland  et  al.  Error  to  the  IMslriot 
Court  of  Cuyahoga  County.  Judgment  rsyerMd.  No  ftirther  re- 
port. 

482.  Banker  v.  Shepard.  Error  to  the  Distriot  Court  of  Butler  County. 
Settled  and  diamlBeed. 

826.  State  ex  rel.  James  Lawrence,  Attorn^  General,  v.  State  Mutual  Aid 
Asaooiation.  Quo  warranto.  Report  of  trustee  -filed.  Ordered  that 
all  parties  in  interest  have  until  August  1,  1884,  to  file  exoeptioni 
thereto. 

KOnON  DOOKXT. 

248.  Banks  A  Brothers  v.  James  W.  Newman,  Seoretary  of  State,  and 
E.  L.  DeWitt,  Reporter.  Application  for  mandamus.  Peremptoiy 
writ  awarded.    Johnson,  C.  J.,  dissented.    Mdlvaine,  J.,  waa  absent 

249.  Cassidy  et  al.  v.  Hynton  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  Distriot  Court  of  Cuyahoga  County.    Motion  granted. 

960.  Zimmerman  v,  Prickett  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Fulton  County.    Motion  granted. 

261.  Zimmerman  v.  Canfield.  Motion  for  leave  to  file  a  petition  In  error 
to  the  Distriot  Court  of  Fulton  County.    Motion  granted. 
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2B2.  Ebbert  v.  French  et  al.  Motion  for  Imtb  to  file  a  petition  in  error 
to  the  District  Oonrt  of  Portage  Oountjc    Motion  OTermled. 

25S.  Oooley  et  al.  v,  Williama.  Motion  for  leave  to  file  a  petition  in  error 
to  the  IMatrict  Ooort  of  Portage  Ooanty.    Motion  pTerroled. 

266.  OortlB  V.  Cnrtia.  Motion  for  leare  to  file  a  petition  In  error  to  the 
District  Oonrt  of  Portage  Oonnty.    Motion  overmled. 

267.  P.  C.  A  St.  L<  Ry.  Co.  v.  Waff,  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Oonrt  of  Ooehooton  Oonnty.  Motion  over- 
mled. 

268«  Nye  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Oonrt  of  Hamilton  Ooun^.    Motion  overruled. 

200.  Brewster  et  al.  v.  Bell  et  al.  Motion  for  leave  to  file  a  petition  in 
error  ta  the  District  Oonrt  of  Union  Oonnty.    Motion  granted. 

282.  flenry  Myers  and  Oharles  FoUert  v.  Biesley  et  al.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Oonrt  of  Butler  Oonnty. 
Motion  overruled. 

264.  Ohio  Farmers'  Ins.  Oo.  v.  L.  O.  A  O.  L.  Young.  7f  otion  for  leave  to 
^e  a  petition  in  error  to  the  District  Oourt  of  Preble  Oonnty.  Mo- 
tion overruled. 

268.  Gray  v.  Doughman.  Motion  for  leave  to  iUe»a  petition  in  error  to 
the  District  Oourt  of  Butler  Oonnty.    Motion  overruled. 

260.  State  ex  rel.  Oity  of  Cleveland  v.  Brew  et  al.  Mandamus.  Alterna- 
tive writ  allowed. 

267.  Oeib  v,  Geib.    Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Oonrt  of  Ooshocton  Oonnty.    Motion  overmled. 
The  Supreme  Oourt  and  Supreme  Oourt  Oommlssion  adjourned  to 

September  22, 1884. 


DIGEST  OF  CASES. 


BmnkT^pUj'-IXacharge---'Iidueia$y  DM^B^umI  to  return  OoliaUraiB, 
— A  failure  or  reftisal  to  return  collateral  securities  is  not  a  breach  of 
trust,  but  a  breach  of  oontract,  and  a  discharge  In  bankruptcy  will  bar 
any  claim  thereon.    Heimequin  v.  Uewt,    S.  O.  U.  S.    17  Rep.  769. 


Contempt.— No  appeal  lies  from  Judgment  for.      TeUer  v.  I^eople. 
8.O.O0I.    4  Ool.  L.  R.  784.    Oiting  02  Oal.  684  and  20  WaU.  882. 

Contract-  Whether  with  a  Firm  ofAttomeye  or  one  Member  oftkeFbrm  oniy 
—Where  the  Arm  business  of  attorneys  at  law  only  extends  to  their 
county,  and  one  of  such  firm  Is  individually  retained  in  cases  out  of  such 
county  and  not  the  firm,  then  on  the  death  of  the  attorney  so  employed, 
an  action  to  recover  for  hiss(»rvices  will  be  properly  brought  in  the  name 
of  his  administrator ;  and  wHen  an  attorn^  is  restrained  before  forming 
a  partnership,  and  his  partner  has  no  connection  with,  or  interest  in  the 
management  of  the  litigation,  there  will  be  no  right  of  action  on  such 
retainer  to  the  firm. 
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]MmyiBgT«l«ffr»pl4o  Maiwfii  I>flMW<v^-DMP«geefor  breach  of  oontnd, 
to  be  reoovered  by  action,  moat  be  tlie  natuzml  and  proziinate  leault  of 
the  breach,  and  mnat  not  be  apecolative  or  contingent.  If  a  telegraph 
company  fk|l»  without  lawful  ezouae,  to  tranamit  and  deliTer  in  due  time 
a  meaaae^  directing  the  aale  of  cotton,  the  meaaage  being  ezpreaaed  in 
plain  language,  theaender  is  entitled  to  recover  the  actual  damage  aoa- 
tained  By  the  decline  in  the  market  price^  of  cotton  between  the  time 
when  his  cotton  would  have  been  aold  but  for  the  delay,  and  the  time 
when  it  was  afterward  aold ;  but  with  thia  qualification,  that  ao  aoon  ae 
he  learned  thathia  meaaage  had  not  been  forwarded,  he  took  the  necea- 
aary  atepa  to  prevent  fhrther  loea  by  repeating  the  oider.  llie  same  rule 
«8  to  damages  muat  apply  wh^n  the  meaaage  ia  expressed  in  cipher  or 
Isnipiage  not  aelf  explaining.  The  person  ^ho  aends  the  meaaage,  or 
with  whom  the  contract  was  made,  is  the  proper  party  to  recover  duna- 
gea  for  its  breach,  (Code,  }  2890) ;  and  he  may  recover  in  his  own  name, 
though  the  measage  was  signed  by  another  person  as  his  agent.  Darngk- 
fry  V.  Am.  U.  TeL  Gb.   8.  C.  Ala.,  »  Alb.  L.  J.,  607. 


Biteppel— ^  FatiSf'a  DOiberate  Stai&mmU  Acted  on— After  the  death 
of  an  attorney  who  had  been  attending  to  legal  business  for  a  party,  the 
latter  refused  to  recognise  the  attorney's  partner  as  having  any  Interest 
in  the  claim  for  services,  insisting  that  he  employed  the  deceased  alone, 
and  thereby  induced  the  administrators  of  the  deceased  attorney  to  sue 
In  their  names  for  the  fees  due  tor  such  serviees.  Hetd  •"  that  in  such  suit 
the  defendant  was  precluded  from  insisting  that  he  retained  the  firm. 
Parties  are  precluded  from  contradicting  ihelr  solemn  admissions  or 
statements  deliberately  made,  when  acted  on  by  others.  MoshSmr  v. 
FYtkat.  8.  C.  m.  16  Chicago  I>eg.  N.,  838. 

Ttatnntktp-Sur^akSp — StaitiUe  of  DraudB.—ln  the  abseaice  of 
a  special  authority,  one  partner  cannot  bind  his  associatee  Jointly  with 
himaelf  by  a  contract  of  suretyship  or  guaranty.  A  promlae  tbat  if  a 
note  due  by  a  Uiird  person  is  permitted  to  be  renewed  the  promisor 
will  pay  the  amount  due  if  it  be  not  paid  by  the  original  debtor,  is  a 
promise  within  the  statute  of  firauds,  and  must  be  in  writing.  Skaiab§r 
V.  BuBhang,    8.  O.  Pa.    17  Rep.,  697. 


Promiisory  BOte^  CTMny— iVetuKf^.—l.  A  provision  in  a  promlsBory 
note  to  pay  interest  on  interest  overdue  does  not  r6nder  the  note  usur- 
ious. 2.  An  allegation  ^n  an  anawer  that  only  a  specified  sum  is  due  on 
the  note  in  suit  is  a  mere  conclusion,  and  doea  not  of  itaelf  conatltute  a 
defenae  to  the  action.  8.  The  rate  of  interest  agreed  upon  in  a  written 
contract,  not  in  excess  of  that  allowed  by  statute,  continuea  until  pay- 
ment.   Haaerr.Biake.    8.  G.  Neb.    19  N.  W.  Rep.  780. 


8et  Off— iVoeliee^iVofiee.— When  a  defisndant  in  an  ac^on  has  given 
notice  of  a  set-oiT,  and  claims  a  balance  in»||ls  ihvor,  a  plaintiff  cannot  be 
permitted  to  diacontinue  the  suit  without  the  consent  and  against  the 
wiahea  of  the  defendant.  Ooolmt,  O.  J.,  and  GsAMFuar,  J«, 
M0rehanU*Bk.T.Sckia0Hb0rg.    8.  C.  ICich.    19  K.  W.  Rep.  741« 
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Vou  V.  Columbus,  O.,  July  12,  1884.  No. 


CURRENT  TOPICS. 

Bvery  one  remembers  the  frightful  accident  on  the  Brook* 
lyn,  N.  Y.,  bridge,  which  happened  soon  after  its  opening. 
As  might  have  been  expected,  litigation  followed  against  the 
trustees  of  the  bridge,  but  the  New  York  Court  of  Common 
Pleas  holds  them  not  liable.    25  N.  Y.  Reg.  1066. 


TUBAO,  ABUOVA. 

Last  month  the  General  Land  Office  patented  the  towneite- 
of  Tubac,  in  Arizona,  the  proof  in  which  case  shows  that  the 
town  was  established  in  1549,  and  the  town  records  extend 
back  to  that  year.  It  antedates  St.  Augustine,  Florida,  and 
is  consequently  the  oldest  town  in  the  United  States. — Copp'a- 
Landowner. 


OOVTDrOSVT  7XX8. 

In  the  matter  of  contingent  lawyers'  fees,  the  Supreme 
Court  of  Pennsylvania  has  again  sustained  such  contracts  and 
affirmed  the  doctrine  announced  in  the  case  of  Stroheeker  v. 
Hoffman,  7  Harris,  227,  where  it  was  said  by  Woodward,  J.  r. 
''Agreements  fairly  made  between  counsel  and  clients  are  as 
obligatory  as  between  other  parties;  and  when  a  desperate 
claim  has  been  successfully  asserted  by  counsel  on  the  faith 
of  an  agreement,  that  onfe-half  of  the  recovery  shall  reward  his 
skill  and  diligence,  it  is  an  ungracious  plea  to  urge  that  the 
agreement  was  without  consideration  and  void." 
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iMmenM  A«Aini  bao  ball  vlatbb. 
A  very  novel  use  of  the  extraordinary  remedy  of  iniano- 
tion  was  applied  by  Judge  Horner  of  the  St.  Loais  Circoit 
Court,  a  short  time  since.  One  Tony  Mullane  had  broken  his 
contract  with  a  base  ball  dub  of  St.  Louis,  and  joined  the 
Toledo  club.  He  appeared  the  other  day  with  that  club,  in 
St.  Louis,  to  ''  strike  air  "  in  conjunction  with  his  associates. 
The  club  with  whom  he  is  alleged  to  have  acted  in  bad  faith 
demanded  an  injunction  to  restrain  him  from  carrying  out 
his  engagement  with  the  Toledo  club,  and  the  learned  judge 
granted  it.  The  case  again  comes  before  the  court  upon  the 
question  whether  the  injunction  should  be  made  perpetual. 
Judge  Baxter  of  the  United  States  Circuit  Court,  held  in  the 
same  case  in  the  United  States  Circuit  Court  for  the  Southern 
District  of  Ohio,  that  base  ball  is  something  too  insignificant 
fcMr  courts  of  equity  to  recognise.  * 


CAB  A  8TATB  BB  iVBB  IB  A  BBDBBAL  eOMIIXT  OOVn  BT  RS  OWB 

tilfllBBI 

The  case  of  Harvey  &  Blair  v.  Virginia^  recently  decided  in 
the  U.  S.  Circuit  Court  for  the  Eastern  District  of  Virginia, 
which  we  re-print  from  the  Virginia  L&u>  Jbunurf,  touches  a 
question  of  unusual  importance.  The  pxq;K)eition  stated  in 
that  case,  but  stated  argumdo  merely,  is  this :  That  a  citisen 
may  sue  his  own  state  in  a  Circuit  Court  of  the  United  States 
upon  a  right  given  by  the  federal  constitution,  of  which  rivht 
his  state  has  deprived  him.    The  FtrgrtaMi  Law  Journal  says : 

In  consequence  of  that  dictum  many  suits  have  already  been 
brought,  and  doubtless  many  more  will  be  brought,  against 
the  state  in  the  United  States  Circuit  Courts  in  Virginia 
under  the  recent  legislation  touching  the  receivability  of  state 
coupons  in  payment  of  debts,  dues  and  demands  du,e  the  state. 
The  importance  of  this  question  can  scarcely  be  exaggerated. 
It  is  probable  (hat  no  question  of  federal  jurisdiction  of  like 
magnitude  has  arisen  since  ChiAolm  y,  Owrgia  was  decided. 

The  notes  to  this  decision,  written  by  Judge  Hughes  him- 
self, we  shall  give  in  our  next  number  for  want,  of  space  ^n 
this  issue. 
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FSOPOtD  LAW  TO  BMITLATI  OOHMXBOXAL  PAPU. 

One  of  the  greatest  reforms  ever  proposed  in  the  commercial 
law  of  this  country,  is  contained  in  the  bill  recently  intro- 
duced in  congress  by  Judge  Poland  of  Vermont,  to  regulate 
commerce  among  the  states,  and  codify  the  law  relating  to 
negotiable  instruments.  It  proposes  to  suspend  the  laws  of 
the  several  states  regulating  commercial  paper,  and  to  substi- 
tute for  them  one  law  of  the  United  States  to  govern  such 
paper  throughout  the  country.  The  importance  of  having 
one  kind  of  commercial  paper,  as  we  now  have  one  kind  of 
bank  notes,  can  not  be  overrated.  It  would  every  year  save 
a  great  amount  of  confusion  and  loss,  and  would  greatly  facil- 
itate the  operations  of  inter-state  commerce. 


ARTICLES  ORiaiNAL  AND  SELECTED. 

PmiB  HAS  VO  BIOHT  TO  OLAIK  BSWABD  WHBV  VWAir All  07  ITS 
HATOre  BXBV  OnSBID. 

If  a  reward  has  been  offered  for  the  recovery  of  lost 
articles  and  the  finder  complied  with  the  conditions  of 
the  promise,  but  not  knowing,  at  the  time,  of  the  offer 
of  the  reward :  is  he  entitled  to  it  ?  For  the  affirmative 
of  this  question  the  case  of  WiUiumi  v.  Cbnixirdtn^^  is 
sometimes  cited.  Reward  was  offered  by  the  defendant 
for  information  which  the  defendant  supplied,  though 
not  with  a  view  to  the  reward.  It  was  held  that  the 
defendant  was  liable  as  upon  a  contract  concluded  by  the  sup- 
ply of  the  information  asked  for.  Now,  if  it  appeared  clearly 
from  the  facts  of  this  case  as  reported  that  the  plaintiff  waa 
unaware  of  the  defendant's  offer,  it  might  be  asked  whether 
that  could  be  an  agreement  in  which  one  of  the  parties  knew 
nothing  of  the  intention  of  the  other.  But  the  only  point 
urged  in  the  argument  for  the  defendant  was  that  the  reward 
was  not  the  inoiive  which  induced  the  plaintiff  to  supply  the 
information,  and  the  court  held  that  the  motive  was  rmnateriai. 
This  case,  therefore,  can  not  be  justly  cited  as  authority  for 
the  question  under  consideration. 

»  4  Bsrn.  &  Ad.  621. 
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A  Kentucky  case,'  on  the  other  hand,  held,  in  an  action  to 
recover  a  reward  foe  apprehending  a  felon,  that*  it  wm  neces- 
sary for  the  plaintiff  to  aver  and  prove  that  he  parsned  and 
apprehended  the  folon  in  consideration  of  the  reward  offered, 
which  he  could  not  have  done  unless  he  knew  of  it. 

It  seems  evident  that  this  is  the  only  view  agreeable  with 
the  fundamental  requisites  of  a  contract  in  the  common  law. 
Where  is  the  intention  common  to  both,  this  pre-eminent 
feature  of  every  agreement,  when  one  party  does  not  know 
at  all  the  intention  of  the  other?  How  can  a  person  "  accept" 
a  proposal  without  being  aware  of  it?  In  spite  of  all  ihese 
reasons,  the  same  Court  of  Appeals  of  Kentucky  departed  from 
the  authority  of  the  case  above  referred  to,  in  AudUor  v. 
Ballard,' 

The  governor  had,  in  a  proclamation,  offered  a  reward  for 
the  apprehension  and  delivery  to  the  proper  jailor  of  a  fugi- 
tive from  justice.  The  court  held  that  the  person  who  had 
performed  this  service  was  entitled  to  the  reward,  although, 
at  the  time  of  performance  he  was  not  aware  that  it  bad 
been  offered.  The  court  based  their  opinion  upon  a  kind  of 
public  policy  which  is  contrary  to  some  of  the  best  estab- 
lished principles  of  our  law,  and  would,  at  least,  not  apply 
to  the  case  of  a  reward  offered  by  a  private  person.  But 
there  are  other  reasons  why  we  venture  to  doubt  the  correct- 
ness of  that  decision.  Five  years  before  this  case,  the  Court 
of  Appeals  of  New  York  had  held  that,  when  information 
which  led  to  the  arrest  was  given  by  the  plaintiff  before  no- 
tice of  the  offer  of  the  reward,  he  was  not  entitled  to  it 
upon  the  ground  that  there  could  be  no  acceptance  of  an 
offer  of  which  the  party  had  no  knowledge.*  This  case  was 
not  taken  under  consideration  nor  even  cited  by  either  coun- 
sel or  the  court  in  Auditor  v,  Ballard.  But  the  latter,  in  giv- 
ing their  opinion,  relied  upon  the  authority  of  Story  on  Con- 
tracts, Vol.  1,  page  469  of  the  4th  ed.  (1856),  where' it  is  said: 
'^  The  offsr  of  a  reward  or  compensation  for  the  performance 
of  any  service  iti  a  case  of  !a  conditional  promise ;  «nd  if  any 
one  coming  within  the  termis  of  the  offer  bfaiall  perform  the 

*  Lee^.  Trustees  of  Bleminsbarg,..  7  Dana  iS  <A.  D.  rSaS) 

»  9  Bush,  57a  (A.  D.  1873). 

«  Fitch  V,  Snedaker,  3S  N.  Y.,  248  (A  D.  1868). 
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■  '  ' 

service  before  its  revooatioq,  a  legal  and  binding  contract 
arises  to  pay  the  reward."  A  comparison  of  thi»  passage 
with  the  corresponding  one  in  the  5th  ed.  by  Mr.  Bige- 
low  (1874),  on  page  446,  shows  that  there  is  now  the  fol- 
lowing addition  to  the  above:  ''It  is  essential,  however, 
that  the  offer  of  a  reward  must  have  been  known  and 
acted  upon  by  the  party  claiming  it,  before  he  per- 
formed the  service  on  which  he  founds  his  claim.  There 
is  no  mutual  assent  or  agreement,  unless  such  knowledge 
exists,"  citing  Pitch  v.  Snedaker,  the  New  York  case  above 
mentioned,  of  which  the  Kentucky  court  had  not  been 
aware.  The  conclusion  which  we  arrive  at  is  that  the  opin- 
ion in  the  latter  cas  j  is  the  only  correct  one.^ — Chic.  Leg.  N., 

July  6,  1884. 

■  ■  —  -      ■■  »—     ■  ■ 

NOTES  OF  CASES. 


OUABDIAV'S  GOVTBACT  WITH  ATTOBHXT  BXHD8  WABDS. 

In  Taylor  v.  Bemia,  the  Supreme  Court  of  the  United  States 
•decided  that  a  widow  having  a  claim  against  the  IT.  S.  in 
favor  of  herself  and  children,  of  whom  she  was  guardian, 
•agreed  to  pay  her  attorneys  fifty  per  cent,  of  the  claim  if  they 
succeeded  in  collecting  it.  After  a  vigorous  prosecution  of  it 
by  the  attorneys  $27,000  was  recovered  and  one-half  of  that 
amount  retained  by  them.  Held:  The  contract  bound  the 
children.  Contracts  with  attorneys  for  compensation  in  pros- 
ecuting claims  against  the  United  States  are  not  void  because 
<;ontingent  on  the  amount  recovered.  And  the  well  known 
difficulties  and  delays  in  obtaining  payment  of  just  claims, 
which  are  not  within  the  ordinary  course  of  procedure  of  the 
auditing  officers  of  the  government,  justify  a  liberal  compen- 
sation in  successful  cases,  where  none  is  to  be  received  in  case 
of  failure. 


In  Norton  v,  Knopp,  8.  C.  la.,^  19  N.  W.  Rep.,  867,  the  worsd 
^'  kiss  myiooV'  written  by  a  drawee,  together  with  his  signa- 
ture upon  a  djraft  presented  to  him  for  acceptance,  were  held 
not  to  amount  to  an  acceptance.    The  court  say:  "The  rule 

^  Sec  iilto  Stamper  «.,  Temple,.  6  Hamph.  J13;  Marvin  tr.  Treat,  37  €ona. 
96 ;  and  Hovlaod  vt^  ^.oiindt,  61  N.  Y.  604. 


V. 
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we  underetand  to  be,  if  the  drawee  doee  anything  with  or  to 
the  bill,' or  writes  thereon  anything,  which  does  not  clearly 
negative  an  intention  to  accept,  then  he  can  or  will  be  chargeo 
as  an  accej>tor.  The  question,  then,  is,  what  construction 
should  be  placed  on  the  words  *  kiss  my  foot,'  written  on  the 
bill  and  signed  by  him?  They  cannot  be  rejected  as  sur- 
plusage. Such  language  is  not  ordinarily  used  in  business 
circles  or  polite  society.  But  by  their  use  the  defendi>o 
meant  either  to  accept  or  refuse  to  accept  the  bill.  It  cannot 
be  meant  the  former;  therefore,  it  must  be  the  latter.  It 
seems  quite  clear  to  us  that  the  defendant  intended,  by  the 
use  of  the  contemptuous  and  vulgar  words  above  stated,  to 
give  emphasis  to  his  intentipn  not  to  accept  or  have  any- 
thing to  do  with  the  bill  or  with  the  plaintiff.  We  under- 
stand the  words,  in  common  parlance,  to  mean  and  express 
contempt  for  the  person  to  whom  the  words  are  addressed, 
and  when  used  as  a  reply  to  a  request,  they  imply,  and  are 
understood  to  mean,  a  decided,  unqualified  and  contemptuous 
refusal  to  comply  with  such  request.  In  such  sense  they  were 
undoubtedly  used  when  the  defendant  was  requested  to  accept 
the  bill.  The  question  asked  upon  this  point  must  be  an- 
swered in  the  negative.  Whether  parol  evidence  is  ad- 
missible to  show  the  intemt  of  the  defendant,  we  have  no 
oocafedon  to  determine,  because  no  such  evidence  was  offered 
and  our  rule  is  not  to  determine  mere  abstract  propositions/' 


REPORTED    CASES. 
HBCHAnom  unr— RamoAP  BBiDG»-ooiTmaoT  to  iimn 

COlSTJiUlD. 

{OMo  JSfi^fn^me  Omrt  GbmmiMion.    Febromry  6, 1SS4.) 

Smith  Bridge  Company  v.  8.  A.  Bowman,  Triatee,  et  al. 

1.  a  railroad  bridge  is  sabjeoi  to  the  meehanio's  lien,  provided  for  bj 

aeotion  1  of  tUe  act  of  May  4, 1877  (74  Ohio  L.,  16S.) 

2.  Hie  contract  with  a  railroad  company  bound  the  contractor  to  erect, 

boild  and  complete,  famishing  all  materials,  the  bridges  remaining 
to  be  built  npon  the  line  of  its  road  between  two  points  apecilled 
therein  and  situated  in  the  same  county.  The  times  for  payment 
were  fixed  to  commence  from  the  completion  ^  each  bridge.  BeU^ 
fV>r  the  purpose  of  obtaining  a  lien  and  of  filing  the  alBdayit  men- 
tioned in  section  2  of  the  act  of  May  4, 1877  (74  Ohio  1a.,  1S8),  aucb 
contract  is  an  entirety. 
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The  Springfield,  Jaokson  A  Pomeroy  Railroad  Company  was 
inoorporated  'in  1874  for  the  purpose  of  constructing  and  op- 
erating a  rarlroad  from  the-  city  of  Springfield  to  the  city  of 
Ironton,  Ohio.  On  the  fifth  day  of  February,  1878,  this  rail- 
road company  made  a  mortgage  to'  Samuel  A.  Bowman,  as 
trustee,  to  secure  a  series  of  bonds  amounting  in  the  aggre- 
gate to  nine  hundred  thousand  dollars.  This  became  the 
first  mortgage  lien  upon  the  property  of  the  railroad  com- 
pany. It  was  left  for  record  with  the  recorders  of  the  coun- 
ties through  which  the  company's  proposed  line  of  railroad 
ran,  between  the  date  of  its  execution  and  the  thirteenth  day 
of  April,  1878,  and  was  recorded  in  such  county. 

On  the  thirty-first  day  of  January,  1879,  Samuel  A.  Bow- 
man, trustee,  brought  an  action  in  the  Court  of  Common  Pleas 
of  Clfurke  County  to  foreclose  the  mortgage  and  sell  the  mort- 
gaged estate  and  for  other  relief. 

On  the  twenty-eighth  of  March,  1879,  the  Smith  Bridge 
Company,  having  been  made  a  party  defendant,  filed  itb 
answer  and  cross-petition,  which  contained  two  countsl  On 
the  seventh  of  Septepiber,  1880,  in  the  -district  court,  the 
bridge  company  filed  an  amended  second  defense  to  its 
answer  and  cross-petition. 

In  its  first  defense,  the  bridge  company  claimed  that  on  the 
eleventh  day  of  Januai'y,  1878,  it  entered  into  a  written  con- 
tract with  the  Springfield,  Jackson  A  Pomeroy  Railroad  Com- 
pany, whereby  it  agreed  to  oontruct  certain  bridges  on  the 
line  of  the  railroad ;  that  it  performed  its  part  of  the  con- 
tract, and  asked  judgment  for  the  amount  claimed  to  be  due 
and  unpaid  thereunder. 

In  its  second  defense,  the  bridge  company  claimed  that,  by 
reason  of  the  contract,  the  work  done  thereunder,  and  the 
steps  taken  under  the  mechanic's  lien  law,  in  filing  an 
account,  etc.,  it  was  entitled  to  and  obtained  a  lien  upon  the 
bridlges  BO  constructed,  the  several  parcels  of  land  on  which 
they  were  erected  and  on  the  railroad,  including  all  the  estate, 
interest  in  land,  tenements  and  hereditaments  of  the  S^  J.  A 
P.  Railroad  Company  therein. 

The  contract  of  the  bridge  company  is  as  follows 
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*^Arlide8  of  agreement  by  and  betvoeen  the  Springfiddj  Jaelmm  A 

pBtiieroy  RaUfoad  Company  and  the  8mUh  Bridge  Company ^  of 

Tokdo,  Ohio,  this  deventh  day  of  January ^  1878. 

'*  The  Smith  Bridge  Company  agree  and  bind  themselves  to 
erect,  build  and  complete,  furnishing  all  materials,  the  re- 
maining bridges  to  be  built  on  the  line  of  the  S.,  J.  A  P. 
R.  R.,  from  Greenfield,  O.,  to  the  lower  Crossing  of  Painf 
creek,  in  Roe«  county,  Ohio,  at  the  scale  of  prices  hereto 
attached,  dated  December  22,  1877,  in  accordance  with  strain 
sheets  and  specifications  already  furnished  the  chief  engineer 
of  the  said  railroad  company,  and  of  the  same  geneitd  char- 
acter as  the  bridge  now  in  course  of  constrliction  by  the  said 
bridge  company  for  said  railroad  company,  between  Green- 
field and  Washington  C.  H..  as  to  the  strength,  and  material, 
substantially,  on  the  Howe  Truss  plan. 

'*  Said  bridges  to  be  of  such  length  of  span,  of  wood  or  com- 
bination of  wood  and  iron,  as  the  railroad  company  may  here- 
after elect,  and  to  be  completed  as  rapidly  as  the  railroad 
company  may  reach  the  various  crossings  of  the  streams  with 
their  iron,  in  the  laying  of  the  track. 

*'  The  railroad  company  agrees  and  binds  itself  to  pay  the 
Smith  Bridge  Co.  for  the  bridges  so  erected  and  completed, 
one-fourth  (^)  cash,  one-fourth  (^)  in  three  months,  one- 
fourth  (^)  in  six  months,  and  one-fourth  (^)  in  nine  months, 
with  interest  on  deferred  payments  at  eight  per  cent.  Settle- 
ment to  be  made  upon  the  completion  and  acceptance  of  each 
and  every  bridge. 

'*  The  railroad  company  further  agrees  to  transport  on  their 
line  of  road  from  Springfield  or  Washington  C.  H.,  as  the 
Smith  Bridge  Co.  may  elect,  all  the  materials  for  said 
bridges,  free  of  charge,  to  a  point  within  three  miles  of  each 
bridge  site,  except  at  the  crossing  of  Paint  creek,  near  Bain- 
bridge,  when  the  distance  to  one  bridge  site  may  be  farther 

^^  The  said  railroad  company  further  agrees  that  in  case  the 
Smith  Bridge  Co.  elect  to  ship  their  materials  via  the  Dayton 
A  S.  E.  B.  R.  from  Dayton  to  Washington  C.  H.,  cars  of  said 
railroad  company  shall  be  furnished  free  of  charge  for  mileage, 
the  bridge  companv  paving  freight  charges  to  Washington 
C.  H. 
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"  It  is  mQtuAlly  agreed  and  understood  that  this  is  only  a 
preliminary  contract,  and  that  a  more  full  and  complete  con- 
tract with  specifications  to  be  hereafter  drawn  by  the  chief 
engineer  of  the  8.,  J.  A  P.  R.  B.  Co.,  to  be  signed  by  the 
proper  officers  or  agents  of  the  parties  hereto,  in  duplicate^ 
one  copy  to  be  retained  by  each  party,  embracing  the  pro- 
visions of  this  agreement  and  the  plans  heretofore  furnished 
by  the  chief  engineer  of  this  company  to  the  Smith  Bridge 
Co.,  and  by  the  Smith  Bridge  Co.  to  the  said  chief  engineer. 
^'  Spbingfield,  Jackson  &  Pomeboy  R.  R.  Co., 

"  By  H.  S.  Chapman,  Vice  Prest. 
"  Smith  Bridge  Company, 

"  Per  R.  W.  Smith,  President. 

''  This  agreement,  made  the  eleventh  day  of  January,  1878^ 
by  and  between  the  Springfield,  Jackson  &  Pomeroy  Railroa4 
Company  and  the  Smith  Bridge  Company,  of  Toledo,  Ohio. 

'<  The  said  Smith  Bridge  Company  hereby  agrees  and  binds 
itself  to  build  and  complete  the  remaining  bridges  on 
the  line  of  road  being  built  by  said  railroad  company,  from 
and  including  the  crossing  of  Paint  creek,  at  Greenfield,  to 
and  including  the  crossing  of  Paint  creek,  at  Robert  Dills, 
about  three  and  a  half  miles  below  Bainbridge. 

''The  price  hereinafter  named  includes  the  furnishing  of  all 
the  material  necessary 'to  complete  the  said  bridges,  also  the 
framing,  raising  and  scafiblding. 

'-  The  bridges  to  be  built  in  accordance  with  the  directions, 
and  to  the  satisfaction  and  acceptance  of  the  chief  engineer  of 
said  railroad  company,  and  generally  in  accordance  with  the 
specifications  and  strain  sheets  furnished  by  t>aid  Smith 
Bridge  Company. 

They  shall  be  of  wood,  or  combination  of  wood  and  iron,  of 
the  Howe  Truss  plan,  of  such  clear  span,  angle  and  construc- 
tion in  approach  to  the  abutments  as  may  be  directed  by  the 
said  railroad  company,  or  their  engineer.  All  the  timber  in 
the  bridges  to  be  of  the  best  quality  of  white  pi  be,  (except 
ties  and  guard  rail,  which  may  be  of  oak,)  free  from  shakee; 
knots,  or  any  imperfections  that  may  tend  to  impair  the 
strength  and  durability  of  the  different  bridges.  The  timber 
and  iron  to  be  subject  to  the  inspection  of  the  engineer  of  said 
railroad  company,  upon  its  delivering  upon  the  line  of  the  said 


8&6  Ohio  Law  Joubmal. 

road,  and  if  in  his  opinion  it  is  not  in  accordance  with  this 
agreement,  he  shuU  not  allow  it  to  be  used  in  the  con- 
struction of  the  bridges.  They  are  to  be  twelve  feet  wide  in 
the  clear,  angle  blocks,  tubes,  &c.,  to  be  of  the  best  quality  of 
cast  iron,  cross  ties  eight  feet  long,  five  by  sixy  and  placed 
eighteen  inches  from  center  to  center,  guard  rail  four  by  six, 
firmly  bolted  to  the  ties ;  all  framing  to  be  done  in  the  meet 
thorough  and  workman-like  manner.  The  said  bridges  to  be 
completed  before  the  said  railroad  company  reaches  the  vari- 
ous crossings  with  the  track  laying.  The  measurement  to  be 
from  end  to  end  of  chord. 

The  railroad  company  agrees  and  binds  itself  to  pay  the 
Smith  Bridge  Company  for  the  diflTerent  bridges  upon  comple- 
tidta,  as  follows : 

For  200  ft.  spans,  wood,  $21.90  per  lineal  foot. 

<For  200  ft.  spans,  combination,  $24.90  per  lineal  foot. 

For  150  ft.  spans,  wood,  $18.25  per  lineal  foot. 

For  150  ft.  spans,  combination,  $21.25  per  lineal  foot. 

For  125  (t.  spans,  wood,  $15.90  per  lineal  foot. 

For  125  ft.  spans,  combination,  $18.60  per  lineal  foot. 

For  100  ft.  spans,  wood. 

iPayable,  one-fourth  in  cash  upon  the  completion  and  ac- 
ceptance of  the  difierent  bridges,  one-fourth  (^)  in  three  [S) 
months,  one-fourth  (^)  in  six  (6)  months,  and  one-fourth 
in  nine  months,  with  interest  at  eight  per  cent,  on  deferred 
payments. 

The  top  cord  of  combination  to  have  iron  cover. 

The  railroad  company  further  agrees  to  transport  on  their 
line  of  road,  from  Springfield  or  Washington  C.  H.,  as  the 
Smith  Bridge  Company  may  elect,  all  the  materials  for  said 
bridges,  free  of  charge,  to  a  point  within  three  miles  of  each 
bridfice  site,  except  at  the  crossing,  of  Paint  creek,  near  Bain- 
bVidge,  when  the  distance  to  one  bridge  site  may  be  farther. 

The  said  railroad  company  further  agrees  that  in  case  the 
said  bridge  company  elect  to  ship  their  materials  via  the  Day- 
ton &  S.  E.  R.  R.,  from  Dayton  to  Washington  C.  H.,  cars  of 
said  railroad  company  shall  be  used' free  of  charge  for  mileage, 
the  bridge  compahy  paying  freight  charges  to  Washington  C.H. 

In  witness  whereof,  the  said  Springfield,  Jackson  and  Pome- 
roy  Railroad  Company,  and  the  said  Smith  Bridge  Company, 
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— 

do,  by  their  respective  preaidente,  caaae  this  agreement  to  be 
signed  and  their  oflScial  seals  to  be  attached,  this  first  day  of 
May,  A.  D.,  1878. 

Smith  Brhmb  Company, 
Per  R.  W.  Smith,  Pies't. 
[seal]  Sprii^ofibld,  Jackson  A  Pombboy  R.  R.  Co. 

S.  J.  4  P.  R.  R.  Co.  By  W.  N.  Whitbly,  Pres't. 

The  bridge  company,  after  the  completion  of  its  work  on  the 
bridges,  which  were  situated  in  Rods  county,'and  within  four 
months  froni  that  time,  and  on  the  sixteenth  day  of  November, 
1878,  filed  with  the  Recorder  cf  Ross  county,  an  affidavit  con- 
taining an  itemized  account  of  the  amount  and  value  of  the 
work  done  and  material  furnished  in  and  about  the  construc- 
tion of  the  bridges,  with  all  the  credits  and  ofikets,  together 
with  a  copy  of  the  written  contract  and  a  description  of  the 
lands  on  which  the  bridges  stood,  all  of  which  were  duly  re- 
corded. The  work  was  done  and  the  material  furnished,  as 
claimed  in  the  answer  and  cross-petition  of  the  bridge  com- 
pany, between  the  dates,  January  29  and  July  24,  1878. 
The  following  is  a  copy  of  the  account : 

Springfield,  Jackson  A  Pomeroy  Railroad  Company,  in  ac- 
count with  Smith  Bridge  Company,  debtor : 

1878.  Jan.  29,  to  July  24,  to  construction  of  one  combination 
bridge,  single  span,  167  f^^et  in  length,  crossing  P^int  creek,  at 
Greenfield,  Ohio,  t3427.04.  Jan.  29,  to  July  24,  to  construction 
of  one  wooden  bridge,  single  span  132  feet  in  length,  crossing 
Buckskin  creek,  $n  Ross  county,  $2106.40.  Jan.  29,  to  July 
24,  to  constructing  one  wooden  bridge,  single  span  168  feet 
in  length,  crossing  Buckskin  creek,  Ross  county,  $2883.50. 
Jan.  29,  to  July  24,  to  construction  of  one  wooden  bridge  of  2 
spans  of  130|  feet  each  in  length,  cross|,ng  Paint  creek,  Ross 
county, $4211.84%  Jan.  29,  to  July  24,  to  constructing  one 
wooden  bridge  of  two  spans  of  139  feet  each  in  length,  crossing 
Paint  creek,  Ross  county  $4727.30.  Jan.  29,  to  July  24, 
to  constructing  one  wooden  bridge  of  two  spans  of  130^  feet 
each  in  length,  crossing  Paint  creek,  Ross  county,  $4211.84. 

credits,  (1878). 

May  2,  by  cash,  $826.  May  16,  by  cash,  $600.  May  27,  by 
cash,  $600.    May  80,  by  cash,  $16.    June  4,  by  cash,  $620.41. 


8B8  Qbio'Law  Journal. 

June  22,  by  cash,  $100a  Joly  17^ by  cbA,  177434.  Septeon- 
ber  5,  by  cash,  $500.  Angnst  4,  by  cash,  $826.  August  16,  by 
cash,  $510.38.  September  3,  by  cash,  $106.24.  Septembei^  7, 
by  cash,  $720.87.  May,  by  freight  on  timbers,  $176.33.  Octo- 
ber 19,  by  cash,  $1114.89.  November  4,  by  cash,  $825.  Novem- 
ber 19,  by  cash,  $518.78.  December  7,  by  cash,  $360.44.  Jan- 
uary 7, 1879,  by  cash,  $297.02. 

With  interest  to  be  charged  on  all  money  unpaid  at  twenty- 
fourth  of  July,  1878,  at  eight  percent,  on  above  account. 

The  court  of  common  pleas  found  that  the  Smith  Bridge 
Co.  had  a  lien  prior  to  that  of  Bowman,  the  trustee  for  the 
holders  of  the  mortgage  bonds,  and  rendered  judgment  accord- 
ingly. Thereupon,  an  appeal  was  taken  to  the  district  court. 
In  that  court  the  reply  of  the  trustee  to  the  second  cause  of 
the  answer  and  cross-petition  of  the  bridge  company  was  with* 
drawn,  and  a  demurrer  filed.  The  demurrer  was  sustained. 
The  case  comes  to'this  court  <)n  account  of  allcRed  error  of  dis- 
trict court  in  not  overruling  the  demurrer. 

Aarriaon,  Olds  A  Marsh,  J.  H.  Doyk  and  R  W.  Totertcm,  far 
plaintiff  in  error. 

Bowman  and  JBmimian,  for  defendant  in  error. 

Nash,  J.  The  first  question  presented  in  this  case  is :  **  Did 
the  act  of  May  4, 1877  (740.  L.,  168),  give  the  plaintiff  in  error 
a  lien  upon  the  bridges  constructed  by  it  under  its  contract 
with  the  railroad  company  and  in  accordance  with  the  allega* 
tions  contained  in  the  second  count  of  the  answer  and  croes- 
petHion?"  This  question  is  an  unsettled  one  in  Ohio,  and 
the  supreme  court  in  the  case  of  Rutherford  &  Co.  y.  fiaOroad 
Co.,  35  Ohio  St.  R.^  ^9,  was  careful  to  f^ay  that  it  did  not 
decide  whether  or  not  a  lien  like  the  one  now  claimed  could 
be  taken. 

The  law  under  which  this  lien  is  Claimed  reads:  ''Any 
person  who  shall  perform  labor  or  furnish  machineiy  or 
materials  for  constructing,  altering  or  repairing  any  boat, 
vessel  or  other  water-cri&ft,  or  for  erecting,  altering,  repairing 
or  removing  any  house,  mill,  manufactory  or  other  building, 
appurtenance,  fixture,  bridge  or  other  structure  by  virtue  of 
a  contract  with  the  owner  or  owners,  his  or  their  authorized 
agents,  shall  have  a  lien  to  secure  the  payment  of  the  same 
upon  such  boat,  vessel  or  other  water-craft*  or  upon  such 
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hoa&ey  mill,  manufacitory  or  olher  building,  appurtenance,, 
fixture,  bridge  or  other  structure,  and  the  interest,  of  sajd 
.  owner  or  owners  in  the  lot  of  land  on  which  the  samt  shalt 
stand  or  be  removed  to." 

It  will  be  observed  that  in  describing  the  bridge,  or  kind 
of  bridge,  upon  which  a  lien  may  be  had,  the  words  *'  any 
bridge"  are  used.  These  words,  if  given  their  ordinary 
meaning,  include*  a  railroad  bridge.  No  restrictive  woids^ 
excluding  a  railroad  bridge  from  the  operations  of  the  statute,, 
appear.  The  statute  is  so  comprehensive  that  it  includes  all 
kinds  of  bridges. 

It  has  been  suggested  in  argument  that  we  may  find  that 
the  general  assembly  did  not  intend  that  a  lien  should  extend 
to  railroad  bridges.  This  does  not  appear  from  the  words  of 
the  statute.  Indeed  they  express  an  intent  contrary  to  that 
which  the  defendant  in  error  would  have  us  find. 

We  have  been  told  that  to  place  a  lien  upon  railroad 
bridges  would  seriously  interfere  with  the  interests  of  trafiic 
and  trade ;  that  it  would  be  against  public  policy,  as  such 
action  would  impede  the  construction  of  railroads;  and  that 
such  a  lien  would  be  difficult  of  enforcement.  On  account  of 
these  reasons  it  is  said  that  the  legislature  could  not  have 
intended  to  fix  this  lien  upon  tTiis  class  of  bridges.  These 
are  arguments  proper  for  the  legislature  to  have  considered 
prior  to  the  act  of  1874,  and  which  it  is  presumed  to  have 
weighed.  If  the  language  used  by  the  legislature  in  a 
statute  is  preci^  and  unambiguous,  we  conceive  it  to  be 
our  duty  to  interpret  the  words  in  their  natural  and  ordi- 
nary sense,  although  the  result  may  conflict  with  our  ideas 
of  public  policy. 

The  arguments  which  have  been  advanced,  with  force  and 
skill,  to  exclude  railroad  bridges  from  the  operation  of  thia 
statute  would  apply  with  ei|ual  aptness  to  bridges  owned  by 
turnpike  companies.  A  turnpike  bridge  is  a  part  of  an  entire 
thing,  to  wit:  the  public  rpad,  owned  by  the  turnpike  cor- 
poration. To  subject  such  a  bridge  to  mechanics'  liens 
would  seriously  incommode  the  public  and  injure  traffic- 
and  trade.  Turnpike  bridges  belong  to  a  distinctive  class 
of  bridges  just  as  plainly  as  do  railroad  bridges.  It  makes  a 
draft  upon  one's  credulity  to  believe  that  the  legislature 
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whi'n  it  used  the  words  "  any  bridge"  intended  to  point  oat  a 
turnpike  bridge,  bat  had  no  reference  to  a  railroad  bridge. 

Bridges  oonstnicted  and  owned  in  Ohio  by  oorjporalions, 
organised  fin*  that  sole  parpoee,  invariably  connect  parts  of 
a  public  highway.  To  subject  them  to  a  lien,  to  sell  them 
and  to  take  them  away,  would  seriously  interfere  with  public 
interests. 

Exempt  all  these  bridges  from  mechanics'  liens,  and  all  in 
the  way  of  t>ridges  left  to  be  effected  by  the  statute  would  be 
bridges  constructed  by  private  persons  upon  their  lands. 
These  are  few  in  number  and  of  little  vidue.  We  cannot 
believe  that  it  was  the  intention  of  the  legislature  to  give  a 
mechanic's  lien  upon  these  alone. 

It  has  also  been  said  that  the  reason  why  our  statute  does 
not  extend  mechanics'  liens  to  railroad  bridges,  is  that  in  the 
building  of  great  and  benefioient  public  works — such  as  rail- 
roads—such large  sums  of  money  are  required,  thai  it  is  nec- 
essary to  authorize  the  corporation  building  them,  to  mortgage 
their  present  property  and  such  as  may  be  acquired  in  future, 
together  with  their  franchises  and  income,  in  order  to  secure  the 
means  necessary  to  pay  the  contractors  who  are  to  be  engaged 
in  the  work  of  construction;  that  if  the  lien  of  this  mort- 
gage was  to  be  made  subject  to  a  lien  by  the  contractors  en- 
gaged in  building  bridges,  it  would  be  simply  impossible 
even  to  obtain  the  money  to  build  a  railroad,  excepting 
through -a  capital  stock  ample  for  that  purpose.  It  does  not 
occur  to  us  that  this  result  would  necessarily  follow.  In  Ohio,' 
a  railroad  company  is  required  to  have  a  capital  stock,  and  in 
most  places  it  is  very  Jlarge.  A  railroad  company  is  also  au- 
thorized to  issue  bonds  and  mortgage  its  property,in  an  amount 
not  exceeding  the  amount  of  its  capital  stock.  If  the  capital 
stock  usually  subscribed,  before  the  work  upon  a  railroad  is 
commenced,  is  actually  paid,  it  would  be  sufficient  to  largely 
forward  the  work  of  construction  when  prudently  expended. 
If  this  should  be  done  and  then  a  loan  made  upon  mortgage 
bonds,  money  c.nough  would  be  procured  to  easily  complete  the 
railroad  and  pay  lill  engaged  in  its  construction.  The  bond- 
holders would  have  behind  them  as  security  : 

1st.    The  work  completed  with  the  money  procured  by  the 
stock  subscriptions. 
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2cl.  The  work,  rolling  stock,  equipment,  etc.,  paid  for  with 
the  money  advanced  upon  their  bonds. 

3d.  The  liability  which  our  constitution  amd  statutes  at- 
tach to  the  stock. 

Such  is  the  theory  of  our  law  la  regard  to  railroad  building. 
The  right  of  a  mechanic  or  builder  to  have  a  lien  upon  a  rail- 
road bridge  will  not  interfere  with  or  embarrass  companies  who 
propose  to  build  railroads  in  this  way.  It  may  inter- 
fere with  companies  proposing  to  build  railroads  entirely  upon 
borrowod  money,  and  without  any  paid  up  capital  stock. 

If  the  giving  of  these  liens  will  Have  a  tendency  to  caus^ 
the  theory  of  our  statutes  to  be  practiced,  the  s^tute  giving 
the  lien  is  in  accord  with  sound  public  policy,  and  is  promo- 
tive of  the  value  and  permanency  of  railroad  securities. 

In  Railroad  v.  Lexcton^  20  Ohio  State  Reports.  501,  it  was  held 
that  one.  who  sold  a  strip  of  land  to  a  railroad  company,  to  be 
used  as  a  part  of  its  right  of  way  and  road  bed,  has  an  equit- 
able lien  upon  the  land  so  sold.  And  it  was  further  held  in 
thip  same  case,  that  "  when  the  right  of  the  public  to  maintain 
the  continuity  of  a  public  highway  precludes  the  right  to 
sell  a  section  of  a  railroad,  a  necessity  arises  to  decree  the  dale 
of  the  whole  road  in  order  that  equity  may  be  done." 

In  this  case  the  right  of  the  public  to  maintain  the  contin- 
uity of  the  Spring^eld,  Jackson  ft  Pomeroy  Railroad  precludes 
the  right  to  sell  the  section  or  sections  of  the  railroad  upon 
which  these  briigesare  situated.  It  follows  then  that  to  pro- 
tect the  rights  of  the  mechanic's  lien-holder,  the  sal^  of  the 
whole  road  must  be  decreed. 

It  appears  from  the  pleadings  that  under  the  contract  the 
plaintiff  in  error  built  six  bridges*  Was  this  contract  an  en- 
tirety for  the  building  of  six  bridges,  or  must  it  be  treated  as 
a  several  contract  between  the  parties  for  the  building  of  each 
of  the  six  bridges?  As  the  most  certain  way  of  making  the 
character  of  this  contract  known,  we  have  caused  it  to  be  given 
in  full  in  the  statement  of  facts. 

We  conclude  that  it  must  be  treated  as  one  contract,  anc 
not  as  six  contracts.     When  the  bridge  company  made  thi 
agreement  in  writing  and  agreed  to  its  terms,  it  undoubtedly 
was  influenced  by  the  fact  that  it  was  securing  one  job  of  work 
consisting  of  several  bridges.    The  railroad  company  was  also 


Ohio  Law  Journal. 


governed  by  the  same  consideration.  The  number  of  bridges 
to  be  built  is  not  mentioned  in  the  contract,  but  it  provides 
for  the  building  \>f  all  the  bridges  upon  the  line  of  the  road  be- 
tween two  specified  points.  It  does  not  provide  a  price  cer- 
tain to  be  paid  for  each  bridge,  but  this  depends  upon  the 
length  of  the  span.  The  object  sought  to  be  accomplished  by 
this  contract  was  not  to  secure  the  construction  of  one  bridge, 
or  of  two  bridges,  but  of  all  the  necessary  bridges  between  two 
designated  points,  so  that  the  road  could  be  operated  as  a  mil- 
road.  In  its  characteristics,  this  contract  does  not  differ  from 
the  one  which  was  held  to  be  an  entire  contract  in  Steamiboai 
WMsmUe  v.  Qtine,  3  Ohio  St,  333,  and  we  conclude  that  the 
contract  now  in  controversy  was  an  entirety,  and:80  treat  it. 
[To  appear  in  41  Ohio  St.]  Judgment  revened. 


Granobb,  C.  J.  (dissenting)  :  When  the  decision  in  this 
case  was  announced  on  February  6,  1884,  I  concurred,  al- 
though I  did  not  believe  that  the  members  of  the  legislature, 
in  fact,  intended  to  authorize  a  mechanic's  lien  «pon  a  rail- 
road bridge.  H  then  seemed  to  me  that  they  had  so  used 
the  word  ^^  bridge  "  in  the  statute,  that  the  courts  must  hold 
that,  in  law,  the  intent  to  create  the  lien  existed.  I  then 
felt,  as  strongly  as  I  do  now,  that  the  efiect  of  such  legisla- 
tion is  unfair  towards  all  who  furnish  materials  and  labor  for 
the  construction  of  other  parts  of  a  railway ;  that  it  was 
contrary  to  the  previous  legislative  policy  tBat  had  never 
given  such  a  lien  for  labor  or  material  furnished  in  construct- 
ing a  part  of  any  structure  without  expressly  extending  that 
lien  to  the  whole  structure ;  and  that  it  would  greatly  embar- 
rass railroad  companies  in  negotiating  the  loans  so  essentia^ 
to  the  building  of  their  road.  But  I  also  believed  that  the 
legislature  had  the  legal  power  to  give  a  lien  to  the  builder 
of  a  bridge,  and  to  omit  to  give  one  to  the  builder  of  a  rail- 
way embankment;  to  change  its  policy,  and  to  make  un- 
wise laws;  that  the  power  of  courts  over  statutes  was  limited 
to  the  enforcement  of  the  legal  meaning  of  their  words  con- 
strued in  the  light  of  subject  matter  and  context. 

There  remained  upon  the  docket  another  cause  between  the 
Smith  Bridge  Company  and  another  railroad  company  in 
which  the  same  question  existed.    The  importance  and  diffi- 
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culty  of  the  question  justified  the  court  in  delaying  the  entry 
of  judgment  in  this  case  until  after  full  argument  of  the 
other.  Such  argument  and  ray  own  study  and  reflection  have 
convinced  me  that  the  word  "  bridge,"  as  ordinarily  used, 
does  not  include  a  railroad  bridge,  and  I  was  unable  to  con- 
cur in  the  judgment  sustaining  the  lien  in  the  second  case. 
It  is  unnecessary  to  report  both  causes,  and  I  therefore  recall 
my  concurrence  in  the  decision  announced  in  February,  and 
here  briefly  present  the  reasons  for  my  dissent. 

In  its  widest  sense  the  word  *'  bridge  "  applies  to  hny  sort 
of  structure  extending  from  one  point  of  support  across  an 
open  space  to  another  point  of  support,  and  of  sufficient 
strength  to  permit  the  transit  of  some  material  object.  But 
the  usage  of  the  people  often  takes  charge  of  a  word,  and 
so  applies  it,  that,  when  uttered,  or  written,  without  accom- 
panying words,  or  context,  the  hearer  or  reader  understands 
that  the  speaker  or  writer  refers  to  one  of  a  particular  class  of 
objects  instead  of  any  one  of  many  classes  embraced  by  the 
fullest  meaning  of  the  word. 

Before  any  railroad  was  constructed  the  word  "  bridge  "  in 
connection  with  roads  and  highways  had,  by  the  people,  been 
thus  applied  to  structures  across  streams  for  the  passage  of 
travelers  in  ordinary  modes.  A  road  led  up  to  each  end  of 
such  a  structure.  The  traveler  left  the  road  and  entered 
upon  the  bridge,  and  again  left  the  bridge  and  took  to  the 
road.  Constructively,  in  a  legal  Rense  purely,  the  road  some- 
times crossed  the  bridge,  and  the  bridge  was,  sometimes,  in 
like  manner  a  part  of  the  road ;  but  actually,  in  fact,  the 
bridge  was  distinct  from  the  road.  Popularly  then  the  word 
"bridge"  came  to  mean  a  structure  whose  primary  object 
was  the  support  of  persons,  animals  and  vehicles  while 
crossing  a  stream  or  ravine.  This  meaning  belonged  to  the 
word  when  the  first  railroad  bridge  was  built.  What  is  the 
jjnmary  object  of  such  a  bridge  ?  What  is  the  thing  being 
constructed  while  it  is  being  built?    A  railroad. 

A  railroad  is  a  structure  consisting  mainly  of  a  track,  on 
which  trains  of  cars,  drawn  by  movable  steam  power,  carry 
freight,  and  generally  passengers.  This  track  is  formed 
of  iron  rails  laid  upon  cross-timbers,  and  is  so  sup- 
ported as  to  make  the  grades  practicable  for  the  traffic  in- 
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tended.  This  support  varies  with  the  character  of  that  por- 
tion of  the  earth's  surface  traversed  by  the  rojwJ.  Sometimes 
it  is  solid  rock  cut  down  to  grade,  the  bottom  of  a  ''cut*'  or 
''  tunnel  " ;  the  name  depending  upon  the  absence  or  pres- 
ence of  a  roof.  At  other  points  this  track  rests  upon  an  em- 
bankment, or  passes  along  the  even  surface  of  favorable 
ground.  Where  the  earth  has  been  cut  into  drains  for  the 
passage  of  water,  necessity  has  required  supports  of  still  dif- 
ferent kinds;  and  suGh  parts  of  the  railroad  are  (or  conveni- 
ence named  culverts,  trestle  work,  bridges.  For  various  good 
reasons  many  of  these  supports  called  bridges  are  constructed 
with  sides  and  tops.  One  reason  for  this  is  the  greater  strength 
sopposed  to  result  from  this  form;  another  may  lie  the  better 
protection  of  the  material  from  the  influence  of  the  weather. 

But  the  one  thing  made,  built  or  constructed :  the  entity — 
is  ''a  railroad."  The  primary  object  of  a  railroad  bridge  is  to 
enable  a  railroad  to  cross  a  stream,  or  ravine,  and  to  support 
the  railroad  in  position.  The  railroad  crosses  the  bridge. 
Railroad  passengers  simply  travel  on  the  railroad.  When 
two  things  are  alike  only  in  principle,  or  in  their  general 
purpose,  ordinary  language  calls  them  by  different  names. 
J  think  that  ordinary  usage,  long  before  the  passage  of  the  act 
before  us  here,  spoke  of  all  bridges  on  ordinary  highways 
(whether  public,  or  private,  turnpikes,  or  dirt  roads)  as  sim- 
ply "bridges,"  and  of  bridges  under  railways  as  "railroad 
bridges,"  or  so  connected  the  word  "  bridge  "  with  other  terms 
as  to  indicate  that  a  bridge  on  a  railioad  was  intended. 
In  which  sense  did  the  legislature  use  the  word  ^'bridge" 
in  the  mechanic's  lien  acts?  It  may  be  useful  to  trace  the 
history  of  Ohio  legislation  upon  the  subject  of  mechanic's 
liens. 

In  1823  (Chase.  2160)  was  passed  "  an  act  to  create  a  lien 
in  certain  cases."  This  authorized  a  mechanic's  lien  upon 
"  any  house,  boat,  vessel,  or  other  water  craft,  building,  or 
buildings,  erected,  or  constructed,  after  the  taking  effect 
of  this  act"  within  Cincinnati.  In  1833  this  act  was  ex- 
tended to  Fulton  township,  Hamilton  county. 

The  act  of  March  12,  1840,  extended  said  act  to  the  coun- 
ties of  Hamilton,  Washington,  Montgomery,  Scioto,  Muskin- 
gum and  Knox,  and  so  broadened  it  as  to  "extend  the  lien 
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to  all  mechanics,  lab^^rers  and  furnishers,  for  the  value  of  th^ir 
labor,  skill  and  materials,  jointly  oz  severally,  therefor,  on 
contract  with  the  owner  or  owners,  for  all  repairs,  additioiis, 
or  improvements,  upon  any  house,  boat,  vessel,  or  other  water 
craft,  building  or  buildings  whatsoever."  (38  0.  L.  115, 116.) 
On  March  11,  1843,  the  first  general  ''Mechanic's  Lien 
Law  "  was  passed. 

The  first  section  of  this  act,  (Swan,  1854,  p.  551,)  authorized 
a  lien  upon  a  ''house,  mill,  manufactory,  or  other. building  or 
appurtenance,  and  the  lot  or  ground  upon  which  the  same  shcdl 
stand:' 

The  second  section  enabled  one  who  did  work  or  furnished 
material  for  a  first  contractor,  to  secure  a  lien  upon  the  money 
coming  to  him  under  the  contract  by  a  notice  to  the  owner. 
The  marginal  notes  to  the  act  call  such  persons"  middlemen.'^ 

In  May,  1871,  (68  0.  L.  107,)  this  second  section  was  so 
amended  that  such  a  "  middleman  "  could,  by  notice  to  the 
owner,  acquire  a  lien  upon  moneys  due  from  him  to  the  first 
contractor  for  work  or  material  furnished  for  a  bridge^  road, 
turnpike,  street,  railroad,  &c. 

In  March,  1875,  (72, 0.  L.  166,)  the  first  section  of  the  adt  of 
1843,  was  amended  by  substituting  the  words,  "for  erecting,  re- 
pairing, removing,  raising  or  lowering"  instead  of  words, 
"for  erecting  or  repairing,  "  and  by  inserting  after  the  words 
"or  appurtenance"  the  words  *'or  any  portion  thereof." 

At  the  same  time  said  second  section  was  again  amended  by 
introducing  the  words  "removing,  raising,  lowering,"  and  by 
substituting  "apparatus"  for  "appurtenance." 

The  act  of  March  31,  1874,  (71  0.  L.  51,)  entitles  "an  act  to 
secure  pay  to  persons  performing  labor  or  furnishing  mate- 
rials in  constructing  railroads"  required  railroad  companies  to 
provide,  in  the  contract  for  the  construction  of  a  railroad,  ''or 
any  part  thereof,^' tor  the  payTnent  of  the  labor,  materials,  Ac, 
before  any  part  of  the- contract  price  is  paid  to  the  contractor, 
and  made  the  railroad  company  directly  liable  to  the  persons 
engafged  under  the  head  contractors  in  furnishing  material, 
performing  labor,  furnishing  board,  etc. 

Although  this  act  seemed  to  accomplish  the  intention  ex- 
pressed in  its  title,  sections  3207,  to  and  including  8210,  Re- 
vised Statutes,  are  yet  more  comprehensive. 
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But,  prior  to  the  enactment  of  the  sections  last  named,  the 
act  of  May  4,  1877,  (74,  0.  L.  168,)  was  passed.  This  was 
intended  as  a  revision  and  amendment  of  prior  mechanics  lien 
laws,  and  it  repealed  the  acts  of  1843,  1871  and  1875.  In  this 
act  the  word  **bridge"  made  its  first  appearance  in  the  first  sec- 
tion, the  section  granting  a  lien  to  the  first  contractor  upon 
structure  and  lot. 

The  third  section  provided,  ''that  any  person  who  shall  per- 
form labor,  or  furnish  materials  for  constructing,  altering,  or 
repairing  any  street,  turnpike,  road,  sidewalk,  way  or  drain, 
ditch  or  sewer,  by  virtue  of  a  private  contract  between  him 
and  the  owner  or  owners  of  lands  abutting  thereon,  his  or.  their 
authorized  agents,  shall  have  a  lien  for  the  payment  of  the 
same  against  said  lands,"  etc. 

I  remark  in  passing,  that  while  a  railroad  is  *'a  road,"  and 
in  certain  connections  is  in  speech  and  writing  called  "the 
road,"  it  is  apparent  that  the  word  '*road"  in  this  section  mast 
be  construed  in  its  ordinary  and  popular  sense,  and  that  if  the 
company  happened  to  own  any  abutting  land,  no  lien  thereon 
could  be  acquired  under  this  section. 

The  rights  of  "middlemen"  are  provided  for  in  the  tenth 
section  of  the  act,  and  no  one  is  "aided  by  it  unless  his  sub- 
contract relates  to  the  construction,  alteration,  removal  or  re- 
pair of  any  property,  appurtenances  or  structure,  as  described" 
in  the  said  first  and  third  sections  of  this  act. 

It  should  be  noted  that  this  act  repealed,  (as  already  stated) 
the  act  of  1871,  under  which  a  sub-contractor  on  a  railroad  was 
treated  as  entitled  to  all  the  rights  of  a  middleman.  It  ex- 
pre»dy  provided  for  all  persons  recognized  by  the  act  of  1871, 
either  as  lien  holders,  or  as  middlemen,  except  those  doing 
work  or  furnishing  materials  for  "a  distillery,"  or  "a  railroad." 
It  is  possible  that  respect  for  the  views  ofadvocates  of  prohibi- 
tion caused  the  omission  oi express  protection  to  any  contributor 
to  the  erection  of  a  distillery,  but  no  such  reason  can  be  sup- 
posed for  the  omission  of  "railroad."  I  am  satisfied  that  the 
legislative  intent  then  was  to  treat  the  act  of  March  31,  1874, 
(71,  0.  L.  51,)  as  sufiicient  for  all  "  persons  performing  labor, 
or  furnishing  materials,  in  constructing  railroads,  or  any  part 
thereof,"  and  therefor,  no  reference  to  a  railroad  was  made  by 
thy  act  of  1877. 
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I  think  a  careful  review  of  this  legislation  justifies  the  fol- 
lowing conclusions: 

(a)  The  tendency  has  been  to  make  no  distinction  between 
those  contributing  to  the  construction  of  anything  upon  which 
alien  is  given,  except  by  placing  original  contractors  in  one 
class,  and  sub-contractors  in  another. 

(b)  No  lien  upon  a  railroad  has  ever  been  granted. 

(c)  Unless  the  word  '^bridge,"  in  the  act  of  1877,  includes  a 
^'railroad  bridge,"  in  no  case  has  a  lien  been  authorized  upon 
a  part  of  a  structure,  unless,  under  the  like  conditions,  a  lien 
upon  the  whole  of  that  structure  was  ecpressly  provided 
for. 

Finding  tlten  that  the  word  '^bridge,''  befOi .  and  in  1877| 
was  popularly  used  in  different  senses ;  that  generally  it  did 
not  include  a  railroad  bridge  unless  that  meaning  was  indi- 
cated by  the  context,  or  the  circumstances  under  which  it  was 
used,  I  now  think  that  it  falls  within  the  power,  and  is  a 
duty  of  the  court  to  determine  in  which  sense  the  legislature 
used  the  word  in  1877. 

In  Rutherford  v.  The  R.  R.  Co,,  35,  0.  S.  659,  the  supreme 
court  decided  that  the  act  did  not  authorize  a  lien  upon  a 
railroad.  The  opinion  of  the  majority  of  the  court  in  this  case, 
well  shows  that  a  lien  upon  the  bridges  can  only  be  enforced 
by  treating  it  as,  in  effect,  a  lien  upon  the  railroad. 

The  result  of  the  holding  determines  that  the  legislature 
granted  a  special  privilege  to  one  class  of  persons  furnishing 
labor  and  materials  for  the  construction  of  a  railroad.  It  seems 
to  me  that  such  a  result  is  by  itself  sufficient  to  demonstrate 
that,  if  the  word  **bridge,"  as  used  in  the  act,  is  fairly  suscept- 
ible of  either  of  two  meanings — one  of  which  escapes  such  a 
result,  the  general  assembly  intended  that  use.  Thus  the  real 
difference  between  the  majority  of  the  court  and  myself  may 
be  considered  as  limited  to  this  single  'oint.  I  hold  that  in 
1877,  the  word  bridge  in  ordinary  parlance  did  not  include  a 
railroad  bridge,  and  that  the  legislature  ub  1  it  in  that  ordi- 
nary sense.  The  majority  think  otherwise.  While  thus  an- 
nouncing my  dissent,  I  do  it  with  a  strong  sense  of  the  diffi- 
culties that  environ  the  question. 

[To  appear  in  41  0.  St.] 
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conTBim. 

iOkio  Skqtreme  Omrt  CbmmtMion.     Jane  3, 1884.) 

Elliott  et  al.  v.  Bbrry  et  al. 

The  proTisions  of  Section  4925,  of  the  Revised  Statutes,  aathoriziog  the 
levy  of  an  extra  tax  to  improye  a  state,  county  or  turnpike  road,  do 
not  authorise  the  levy  of  such  tax  to  improve  a  certain  specified  part 
only  of  such  road. 

Error  to  the  District  Court  of  Batler  County. 

It  appears  from  the  record  in  this  case  : 

That  there  is  a  free  turnpike  or  county  road  in  Butler 
county,  extending  from  the  village  of  Le  Soiirdsville  to  the 
village  of  Westchester,  a  distance  of  about  six  miles ;  that 
about  the  twentieth  day  of  May,  1880,  one  John  Pocook  and 
others  filed  with  the  Auditor  of  the  county  a  petition  praying 
for  the  levy  of  an  extra  tax  under  section  4925  of  the  Revised 
Statutes,  to  improve  that  part  of  the  road  within  the  follow- 
ing limits :  Beginning  at  a  point  in  said  road  just  thirty-five 
rods  north  from  the  center  of  the  free  turnpike  road,  running 
east  and  west  through  the  village  of  Tylersville,  thence  in  a 
northerly  direction  through  sections  35  and^6,  in  Union  town- 
ship, and  sections  31  and  32  of  Liberty  township,  to  a  point 
thirty-two  rods  south  of  the  intersection  of  a  county  road  in 
Liberty  township  an4  there  end,  being  a  distance  less  than  two 
miles ;  that  upon  this  petition  the  auditor  made  a  levy  of  six 
mills  on  the  dollar  valuation  for  the  years  1880,  1881  and  1882, 
on  the  taxable  property  within  one  mile  of  the  road,and  half  the 
distance  between  this  road  and  any  other  turnpike  road  par- 
allel or  nearly  parallel^ with  it;  that  the  property  of  plaintiffs 
in  error  was  within  the  limits  of  the  levy  and  was  taxed  for 
the  improvement,  and  that  the  plaintiffs  in  error  brought 
their  action  to  enjoin  the  collection  of  this  tax,  alleging 
various  reasons  why  it  was  not  valid,  none  of  which  can  be 
considered,  if  the  tax  cannot  be  levied  to  improve  a  part  only 
of  the  road. 

After  judgment  in  the  common  pleas,  the  case  was  ap- 
pealed to  the  district  court,  in  which  judgment  was  given  for 
the  defendant. 

A  petition  in  error  is  filed  here  asking  a  reversal  of  this 
judgment. 
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brad  WiUiamSj  S.  Z.  Oard  and  AJkh  Andrews  for  plaintiffs  in 
error. 

2%oina«  MiUiken  for  defendant  in  error. 

McCauley,  J. 

If  the  tax  levied  by  the  auditor  was  not  authorized  by  sec- 
tion 4925  of  the  Statutes,  it  is  not  necessary  to  consider  the 
alleged  formal  defects  in  the  proceeding  in  wliich  it  was  lev- 
ied, such  as  the  failure  of  two-thirds  of  the  resident  freehold 
taxpayers  to  sign  the  petition,  or  that  the  signers  were  not 
bona  fide  freehold  taxpayers,  and  other  defects  and  acts  of  bad 
faith  that  are  alleged  as  a  ground  for  the  relief  demanded.  If 
such  defects  in  the  proceeding  existed,  they  would  only  fu]> 
nish  another  reason  why  the  tax  was  invalid. 

Section  4925  provides :  When  two-thirds  of  the  resident 
freehold  taxpayers  living  on  the  line  of  any  state  road,  county 
road  or  turnpike  road,  file  a  petition  with  the  auditor  of  any 
county  for  an  extra  tax,  for  the  purpose  of  constructing,  im- 
proving or  repairing  such  road,  he  shall  levy  such  tax,  of  any 
amoudt  that  may  be  required  not  exceeding  six  mills  on  the 
dollar  valuation,  in  any  year,  on  all  the  lands  and  taxable 
property  for  any  distance  on  each  aide  of  such  road  nut  exceed- 
ing one  mile,  and  in  no  case  more  than  half  the  distance  from 
such  road  to  any  other  state,  county  or  free  turnpike  road  run- 
ning parallel  or  nearly  parallel  thereto. 

This  section  does  not  in  terms  provide  that  it  shall  be  ap- 
licable  to  any  part  of  a  road ;  but  that  the  tax  shall  be  levied 
for  the  purpose  of  constructing,  improving  or  repairing  such 
road.  The  section  is  part  of  a  chapter  of  the  statutes  relating 
to  roads  in  various  ways.  Section  4908  provides  that  a  road, 
or  any  part  thereof,  may  be  vacated  by  a  proceeding  for  that 
purpost).  Section  4913  authorizes  county  commissioners  to 
appropriate  as  a  county  road,  any  turnpike  or  plank  road,  or 
any  part  of  such  roads,  that  may  remain  unfinished  for  five 
years.  Section  4915  provides  that  twelve  freeholders  by  pe- 
tition to  the  Probate  Court  may  have  a  turnpike  or  plank 
road,  or  a  part  thereof  declared  abandoned.  And  sections 
4916,  4918,  4931,  of  the  same  chapter,  authorize  and  direct  pro- 
ceedings in  reference  to  roads  or  parts  thereof 

These  numerous  provisions  in  the  same  chapter  applicable 
to  roads  or  parts  thereof,  indicate  that  if  it  were  intended  that 
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aection  4926,  while  it  provides  for  the  improveinentof  a  road 
should  apply  to  only  a  part  thereof,  such  case,  as  in  the  other 
cases,  would  be  provided  for  in  terms.  Section  4927  leaves 
but  little  doubt  that  the  proceeding  under  section  4925  applies 
to  the  road,  and  not  to  a  part  of  it  only.  This  section  pro- 
vides :  That  the  audito)r  of  any  county  shall  levy  such  tax  on 
the  lands  and  property  on  the  line  of  any  such  road,  in  any 
township,  when  petitioned  for  by  three-fourths  of  the  resident 
freehold    taxpavers   t>n  such  road,  in  such  township  only. 

When  it  is  proposed  to  iniprove,under  section  4925,the  whole 
road,  the  petition  for  the  improvement  shall  be  signed  by  two- 
thirds  of  the  resident  freehold  taxpayers  living  on  the  road ; 
but  when  the  improvement  is  to  be  made,  under  section  4927, 
of  the  part  of  the  road  in  one  township  only,  the  petition  shall 
be  signed  by  three-fourths  of  such  taxpayers.  When  the  im- 
provement is  leas  than  the  whole  road,  and  the  expense  of  it 
may  fall  upon  a  small  part  ci  those  who  would  be  liable  to  im- 
prove the  whole  road,  a  greater  share  of  those  liable  to  be 
taxed  shall  petition.  In  other  words,  that  an  improvement 
shall  not  be  authorized  in  an  exceptional  case,  except  upon 
such  necessity  for  it  as  to  move  three-fourtho  of  those  liable  to 
pay  for  it,  to  sign  the  petition.  Section  4927  provides  for  the 
improvementof  a  part  of  a  road,  and  in  the  absence  of  any 
other  provision  for  such  improvement,  if  a  part  only  is  to  be 
improved,  the  proceeding  we  think  should  conform  to  this 
section.  The  tax  having  been  levied  in  conformity  to  the 
provisions  of  section  4925,  was  unauthorized  and  void. 

[To  appear  in  41  Ohio  St.]  Judgment  reveraed. 
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nrsncB  of  fbacx. 

(Ohio  Supreme  Court.      June  17,  18S4.) 

Abraham  and  Elizabeth  Rothwell  v.  Anna  L.  Wintersteik. 

1.  The  refiiBal  of  the  court  of  oommon  plesa  to  allow  a  petition  in  error 

in  a  forcible  detainer  proceeding  is  not  reviewable  in  the  district 
court  on  a  petition  in  error. 

2.  The  district  court  has  no  Jurisdiction  to  review  the  Judgment  of  a  Jus- 

tice of  the  peace  rendered  in  a  fbrcible  detainer  case. 

3.  A  court  without  Jurisdiction  has  no  power  to  render  Judgment  for 

costs. 
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Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Butler  County. 

The  original  action  was  a  proceeding  before  a  justice  of  the 
peace,  by  Mrs.  Winterstein  against  Abraham  Roth  well  and 
wife,  under  chapter  nine,  title  three,  of  Revised  Statutes,  for 
the  unlawful  and  forcible  detention  of  a  house  and  lot 
situated  in  the  city  of  Hamilton  in  said  county.  Upon  the 
trial  of  the  case,  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  an  order  of  restitution  was  issued. 

It  appears  from  the  record  that  Mrs.  Winterstein  was  a 
married  woman  and  the  owner  in  her  sole  and  separate  right 
of  the  premises  in  controversy,  but  neither  of  these  facts 
appeared  in  the  complaint. 

To  reverse  this  judgment  the  defendants  made  application 
to  the  Court  of  Common  Pleas  of  Butler  County  for  leave  to 
file  a  petition  in  error,  and  assigned  for  error.  1.  That  the 
plaintiff  had  no  legal  capacity  to  sue.  2.  That  the  complaint 
did  not  show  that  the  premises  in  dispute  were  the  sole  and 
separate  property,  and  that  the  justice  erred  in  overruling  a 
motion  to  dismiss  the  action  for  these  reasons.  3.  That  the 
justice  erred  in  rendering  judgment  against  them  for  all  the 
costs  made  in  the  case. 

Upon  the  hearing  of  this  application  the  court  refused  to 
file  a  petition  in  error. 

Thereupon  a  petition  in  error  was  filed  in  the  District  Court 
of  Hamilton  County  by  Roth  well  and  wife,  to  reverse  the  judg- 
ment of  the  justice  of  the  peace,  and  also  to  reverse  the  ruling 
and  refusal  of  the  court  of  common  pleas  in  refusing  leave 
to  file  a  petition  in  error. 

In  the  district  court  a  motion  was  made  by  Anna  L. 
Winterstein,  defendant  in  error,  to  dismisf^  the  petition  in 
error  therein,  for  want  of  jurisdiction.  This  motion  the  dis- 
trict court  sustained  and  rendered  judgment  in  favor  of 
defendant  in  error,  against  the  plaintiffs  in  error,  for  her 
costs  therein  taxed  at  $16.37. 

Leave  is  now  sought  to  file  a  petition  in  error  in  this  court 
to  reverse  the  judgment  of  the  courts  below. 

J.  C.  McK^my^  for  the  motion. 

.\firreyf  Andrews  dc  Marey,  contra. 
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McIlvaine,  J.  The  action  of  forcible  entry  and  detainer 
is  special  and  statutory,  and  is  regulated  by  chapter  9,  title  3, 
of  Revised  Statutes,  whereby  original  jurisdiction  is  given 
to  justices  of  the  peace,  and  section  6601  provides,  ''  Judg- 
ments either  before  the  justice  or  in  the  court  of  common 
pleas,  under  this  chapter,  shall  not  be  a  bar  to  any  after 
action  brought  by  either  party." 

Such  being  the  limited  effect  of  the  judgment,  authority  to 
review  the  same  is  alto  limited,  and  section  6610  provides : 
^*  But  in  proceedings  to  reverse,  vacate  or  modify  the  judg- 
ment or  final  order  of  the  justice  made  in  such  cases,  a  peti- 
tion in  error  can  be  filed  in  the  court  of  common  pleas  only 
by  leave  of  said  court,"  etc.  A  refusal  by  the  coiirt  of  com- 
mon pleas  to  allow  a  petition  in  error  to  be  filed  in  said  court, 
is*  not  reviewable  on  error — such  refusal  not  being  a  judgment 
in  a  case  pending  in  said  court. 

And  in  Carroll  v.  ff  Conner,  25  Ohio  St.  617,  it  was  held  that 
an  application  is  not  authorized  to  be  made  to  the  supreme 
court,  to  reverse  directly  the  proceedings  of  a  justice  in  for- 
cible entry  and  detention,  or.  of  ^.forcible  detention  only,  not- 
withstanding leave  to  file  a  petition  in  error  in  the  common 
pleas  may  have  been  refused..  The  same  rule  applies  to  the 
district  court;  hence  the  district  court  in*  the  case  before  us 
waa  without  jurisdft)tion  to  review  either,  the  refusal  of  the 
court  of  common  pleas  to  allow  a  petition  in  error,  or  the  judg- 
ment of  the  judtice  of  the  peace,  and,  being  without  jurisdic- 
tion, its  judgment  in  favor  of  the  defendant  in  error  for  costs 
was  erroneous. 

For  this  reason  the  motion  for  leave  to  file  a  petition  in 
error  in  this  court  is  granted,  and,  all  the  judges  concurring, 
the  judgment  of  the  district  court  as  to  costs  is  reversed. 

Motion  granted  andjvdgmeni 

[To  appear  in  42  Ohio  St.]  reversed. 
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UXiUO  BTATBB  CntOVIT  OOXTBX,  X.  D.  TIBOnnA. 

Harvey  &  Blair  v.  Virginia. 

1.  CoNBTTruTioNAL  Law— in^alKn^  the  Obligation  of  Ocmtr ads— Virginia 

Coupons— lAeensea.^Wher^  a  State  oon tracts,  in  terms,  that  the  coa- 

Sona  attached  to  its  bonds  shall  b^  receivable  in  payment  of  **  all 
ebts,  dues  and  demands  due  the  State,"  the  contract  embraces  license 
taxes:  and  if,  in  a  subeeqaent  law,  it  prescribes  such  conditions 
precedent  to  the  issuing  of  licenses  as  to  enforce  the  payment  of 
license  taxes  in  money,  and  to  preclude  their  payment  in  coupons,  it 
violates  that  clause  of  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States  which  forbids  any  State  from  pass- 
ing any  law  imjpsiring  the  obligation  of  contracts. 

2.  lj>%u—Aight  of  oiHzen  to  Sue  trie  State— Jurisdiction  of  CHreuit  Oourt,— 

Qucere,  whether  the  first  clause  of  the  second  section  of  the  third 
article  of  the  United  States  Oonstitntion,  which  extends  the  judicial 
power  of  the  United  States  to  all  cases  in  law  and  equity  arising 
under  the  Constitution  and  laws  of  the  United  States,  (a^  this  clause 
is  put  in  force  by  the  first  section  of  the  judiciary  act  of  Congress  of 
March  3.  1875,  giving  Jurisdiction  of  all  such  cases  to  the  Circuit 
Courts  oi  the  United  States,)  authorises  a  citizen  to  sue  his  own  State, 
in  such  a  case,  in  a  Federal  Court. 

3.  iDMM— Federal  J 


of  the  United  States  to  be  conformed  to  proceedintts  in  similar  cases 
in  State  Courts)  an  anomalous  proceeding  at  law  may  be  brought  in 
a  Federal  Court  in  the  manner  in  which  it  is  authorized  by  special 
act  to  be  brought  in  a  State  Court,  yet  if  the  State  has  repealed  such 
special  act,  then  the  special  proceeding  is  no  longer  maintainable  in 
the  Federal  Court,  and  must  be  dismissed  if  brought. 
4.  Idxm—  Uneonstitutionai  Clauses  in  Statutes— £^eet  c/  RepeaJtimg  Clause. 
If  any  act  of  legislation,  which  is  unconstitutional  (n  many  of  its 
provisions,  repeals  %11  acts  And  parts  of  sots  inconsistent  with  such 

Ero visions,  the  repealing  dauae  is  effective,  although  such  provisions 
e  null  and  void. 

The  £EU^t8  ace  stated  in  the  opinion. 

HuoHBS,  J. — The  petitioners  are  wholesale  {grocers  in  the 
city  of  Richmond.  Their  petition  sets  out  1>y  reference  and 
recital  the  following  facts : 

By  a  recent  act  of  Assembly  of  Virginia,  that  of  March 
15th,  1884,  relating  to  assessments  and  licenses,  petitioners 
are  required  to  pa^f  to  the  State  a  license  tax  .of  $o04  for  the 
privilege  of  carrying  on  their  business  for  the  year,  begin- 
ning on  the  first  day  of  the  present  month.  In  pursuance 
of  this  law,  petitioners  paid  to  the  Collector  of  the  city  of 
Richmond  the'  aforementioned  sum  of  money,  and  duly  re- 
ceived from  the  Commissioner  of  Revenue  in  Richmond  a 
license  to  carry  on  their  business. 

Under  an  act  of  Assembly,  commonly  called  the  Funding 
Act,  api>roved  on  the  30th  of  March,  1871,  the  State  issued 
with  coupons  attached,  which  latter  bear  on  their  face  the 
declaration  of  the  State,  that  they  shall  be  receivable  after 
they  mature  for  ''all  taxes,  debts,  dues  and  demands  due  tht 
State."  (See  Acts  of  Assembly  of  1870-71,  ch.  282,  ser.  2.  p. 
379.) 
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Petitioners  claim  that  this  was  a  contract  which  entitled 
them  to  pay  their  license  tax  of  $504  in  coupons.  They  aver 
that  they  endeavored  to  obtain  the  benefit  of  this  contract  in 
the  manner  prescribed  by  another  act  of  Assembly  of  Vir- 
ginia, viz.,  th&t  relating  to  frauds  upon  the  Commonwealth, 
&c.,  approved  January  14th,  1882.  (See  Acts  of  Assembly  of 
1881-'82,  ch.  7,  sec  3,  p.  10.)  That  is  to  say,  they  paid  the 
9504  in  money  to  the  Collector  of  taxes  for  Kichmond,  and  at 
the  same  time  tendered  to  that  officer  an  equivalent  amount 
of  past  due  coupons,  coupling  this  tender  with  the  request 
that  he  would  take  possession  of  the  coupons  and  deliver  the 
same  to  the  judee  of  the  Hustings  Court  of  Richmond  for 
identification  and  verification  by  a  iury,  as  provided  by  the 
third  section  of  the  said  last-named  act,  with  a  view  to  their 
being  received  by  the  State  in  payment  of  petitioner'^  li- 
cence-tax, and  to  the  return  to  them  of  the  money  (1604) 
which  they  had  paid  for  their  license.  Petitioners  aver  that 
the  Collector  refused  to  receive  the  coupons  thus  tendered,  for 
this  or  any  other  purpose ;  and  also  refused  to  give  petitioners 
a  certificate  in  writing  of  their  tender,  as  required  by  the 
third  section  of  the  last-named  act;  justifyine  his  refusal  by 
the  terms  of  section  112  of  the  aforementioned  act  of  Assem- 
bly of  Virginia  relating  to  the  assessment  of  taxes  and  pre- 
scribing the  mode  of  applying  for  licenses,  approved  March 
15,  1884,  which  forbids  collectors  fr3m  receiving  aught  but 
sold,  silvej,  United  States  Treasury  notes  or  United  States 
National  bank  notes  for  license  taxes  in  any  case. 

Petitioners  therefore  come  into  this  court  and  complain  that 
the  act  of  Assembly  of  Virginia  last-named  is  repugnant  to 
the  tenth  section  of  the  first  article  of  the  Constitution  of  the 
United  States,  which  declares,  among  other  things,  that 
''no  State  shall  pass  any  law  impairing  th^  obligation  of 
contracts ; "  and  is,  therefore,  unconstitutional,  null  and 
void  ;  and  that  by  the  conduct  of  the  Collector  of  Richmond, 
above  described,  they  have  been  deprived  of  a  right  secured 
to  them  by  the  Constitution  of  the  United  States — to  wit, 
their  right  to  pay  the  license-tax  aforesaid,  due  the  State  of 
Virginia,  in  coupons  of  the  State. 

They  accordingly  ask  the  intervention  of  this  court  and 
pray  that  it  will  grant  them  the  remedy  furnished  to  tax- 
payers who  wish  to  pay  their  taxes  in  coupons  by  the  afore- 
said act  of  Assembly  of  the  14th  of  January,  1882,  by 
summoning  the  State  before  it  and  impanelling  a  jury  to 
identify  and  verifv  as  genuine  the  coupons  which  they  ten- 
dered to  the  Collector  of  Richmond ;  and  that  this  court, 
when  such  genuineness  is  shown,  shall  certify  the  fact  to  the 
proper  officer  of  the  State  and  require  the  acceptance  of  the 
sai<i  coupons  in  payment  of  the  said  tax,  and  the  return  of 
the  $504  of  money  which  they  have  paid  to  the  collector. 
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Upon  motion,  the  court  by  an  oMer  of  the  Cth  instant, 
directed  a  rule  to  issue  against  the  State,  returnable  to-day^ 
reserving  all  questions  of  jurisdiction  ;  and  the  State  now 
appears  m  the  persons  of  the  Attorney-General,  and  of  special 
counsel  assigned  by  law  for  the  purpose. 

On  the  merits  of  the  case  I  do  not  think  there  ought  to  be 
any  difference  of  opinion.  Any  pecuniary  charge  imposed 
by  government  for  the  privilege  of  residence,  or  of  holding 
property,  or  of  exercising  a  calling,  or  engaging  in  a  business 
within  its  jurisdiction,  is  a  tax.  No  refinements  in  lexicog- 
raphy or  hypocriticisms  upon  the  purport  of  words  or  phrases 
can  make  such  a  charge  anything  else  but  a  tax. 

There  are  tVLxes  per  capita^  levied  upon  persons  exercising  the 
privilege  of  residence  in  a  state.  Th^e  are  taxes  ad  vahrenij 
levied  upon  persons  exercising  the  piivile^eof  holding  prop- 
erty in  the  state.  There  are  license  taxes  levied  upon  persons 
exercising  the  privilege  of  carrying  on  the  business  of  mer- 
chants or  manufacturers  or  other  callings.  They  are  all  essen- 
tially the  same  in  their  fundamental  nature  ;  they  are  a  charge 
imposed  by  the  state  for  the  exercise  of  privileges,  as  a  com- 
pensation to  herself  for  the  protection  which  she  affords  by 
ner  laws  alike  to  persons,  to  property,  and  to  honest  occupa- 
tion. It  is  useless  to  say  that,  such  a  charge  is  only  a  tax 
when  levied  for  the  purpose  of  revenue ;  for  there  a^e  such 
things  as  prohibitory  taxes,  the  object  of  which  is  the  oppch 
site  of  revenue,  which  are  taxes  nevertheless.  It  is  unavail- 
ing to  refine  upon  such  a  subject.  It  is  offensive,  if  not 
insulting,  to  the  common  sense  of  every  candid  citizen  to  pre- 
tend that  the  charge  which  the  state  may  see  fit  to  impose  on 
merchants  for  the  privilege  of  carrying  on  their  business  is 
anything  else  than  the  common-place  thing  which  practi<5al 
men  call  a  tax.  The  right  of  residence,  of  holding  property, 
of  conducting  a  business,  may  be  a  natural  right,  but  the  en- 
joyment of  it  under  the  protection  of  law  is  a  privilege 
granted  by  the  state,  knd  therefore,  for  short,  I  have  called  it 
a  privilege. 

Nor  is  there  any  essential  difference  between  a  tax  per  cap- 
ita^ levied  for  the  privilege  of  residence  ;  a  tax  ad  valorem,  lev- 
ied for  the  privilege  of  holding  property,  and  a  license  tax, 
levied  for  theprivilegeofconductingapartieularcalling.  And, 
therefore,  when  a  legislature,  by  statute,  singles  out  the  priv- 
ilege of  carrying  on  trades,  professions  and  occupations,  as  in 
the  act  of  March  15,  1884,  and  requires  a  tax  to  be  paid  for 
that  privilege,  and,  instead  of  allowing  it  to  be  paia  as  the 
state  has  pledged  her  faith  that  all  taxes  may  be  paid — viz.,. 
with  coupons,  forbids  such  payment  by  the  most  positive  and 
stringent  prohibitions,  and  absoluteW  requires  its  payment 
exclusively  in  money,  the  evasion  of  its  obligation. is  mani- 
fest, the  repudiation  of  its  compact  with  the  tax-payer  ten* 
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dering  coupons  is  palpably,  and  the  statute  isuaoonstitutioiial 
so  far  as  it  prevents  the  payment  of  license  taxes  in  verified 
coupons. 

How  can  there  be  a  rational  doubt  that  the  petitioners,  in 
this  ca66  had  a  right  to  pay  tlieir  license  tax  in  coupons  after 
they  had  been  identified  and  verified  in  the  manner  defined 
by  law  ?  They  have  been  denied  that  unquestionable  right ; 
and,  therefore,  on  the  merits  alone,  this  case  is  a  plain  one  for 
relief. 

The  difficulty  is  the  always  important  one  in  Federal  prac- 
tice, of  jurisdiction.  By  the  proceeding  resorted  to  in  the 
present  case  the  state  is  summoned  in  her  sovereign  charac- 
ter before  a  Federal  Court  wO  answer  a  petition  on'  a  week's 
notice.  She  appears  in  the  persons  of  her  law  officers.  It 
matters  not  how  obviouslyjust  the  prayer  of  the  petitioners 
may  be,  yet  if  the  proceeding  be  unauthorized  redress  can- 
not' be  granted ;  for  the  meritorious  character  of  a  demand 
can  never  cure  defects  in  procedure  if  that  be  essentially 
faulty. 

The  question,  therefore,  is  whether  this  court  has  power  to 
administer  relief  to  these  petitioners  in  this  proceeding.  It 
will  be  seen  from  what  follows  that  this  is  a  difficult  ques- 
tion and  involves  a  necessary,  and' I  fear,  a  somewhat  tedious, 
review  of  the  law  of  jurisdiction  as  applicable  to  the  Federal 
Courts. 

The  remedy  by  summary  petition  commencing  originally 
with  a  rule  nisiy  is  unknown  to  the.  practice  of  the  Federal 
Courts  as  an  original  proceeiding,  and  is  anomalous  in  all  sys- 
tems of  judicature.  The  practice  is  more  questionable  when 
sovereign  states  are  the  parties  defendant. 

In  general,  a  sovereijgn  state  cannot  be  sued,  except  in  a 
manner  and  a  form  consented  to  and  chosei;!  byitself  (see  the 
opinion  of  Lord  Somers  in  the  great  caae  of  J%e  Banker  ,  5 
Modern  Reports,  29-62).  If  there  be  an  exception  to  this  gen- 
eral rule,  it  is  found  in  the  terms  of  the  Second  section  of  the 
third  article  of  the  Constution  erf  the  United  States,  which  de- 
clares that  '^the  judicial  power  of  the  United  States  shall  ex- 
tend to  all  cases  in  law  and  equity  ar^ng  under  this  Consti- 
tution, the  laws  of  the  United  States,  treaties.  &c." 

This  class  of  cases  is  the  first  of  nine  classes  enumerated  by 
that  section,  which  are  as  follows,  viz : 

Ist.  All  cases  in  law  and  equity  arising  under  this  Consti- 
tutiou,  the  laws  of  the  United  States,  treaties,  Ac. 

2d.  All  cases  affecting  ambassadors,'  other  public  ministers 
and  consuls. 

3d.     All  cases  of  admiralty  and  maritime  jurisdiction. 

4th.  Controversies  to  which  the  United  "States  shall  be  a 
party. 

6th.  Controversies  between  two  or  more  States. 
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6th.  Controversies  between  a  State  and  citizens  of  another 
State. 

7th.  Controversies  between  citizens  of  different  States. 
8th.  Controversies   between    citizens  of   the   same    State 
claiming  lands  under  gp^ants  of  different  States,  and 

9th.  Controversies  l^tween  a  State,  or  the  citizens  thereof, 
and  foreign  States,  citizens  or  subjects. 

I  have  to  do  only  with  the  first  of  these  classes  of  cases.  In 
general,  I  repeat,  a  State  cannot  be  sued  except  by  its  own 
consent,  unless  by  virtue  of  the  section  of  the  Constitution 
which  has  been  quoted,  it  may  be  sued  in  a  Federal  Court, 
for  rights  conferred  by  the  Constitution,  or  a  law,  or  a  treaty 
of  the  United  SUtes. 

This  ^rant  is  without  limitation  in  terms  as  to  parties  to 
such  suits,  and  does  not  in  terms  except  suits  brought  against 
the*sovereign  States  of  this  Union.  That  the  States  are  con- 
templated Dv  it  is  inferred  from  the  fact  that  this  section  is  to 
be  construed  in  connection  with  the  clause  of  the  Constitution 
before  referred  to,  which  foi^bids  a  State  to  pass  any  law  im- 
pairing the  obligiBition  of  contracts. 

As  illustrating  the  full  purport  of  this  grant  of  jurisdie- 
tion  in  respect  to  States,  it  may  be  mentioned  that  further  on 
in  the  same  section  of  the  Constitution  jurisdiction  is  given 
of  controversies  between  a  State  and  citizens  of  another 
State,  and  that  in  pursuance  of  this  latter  grant  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Chiaholm  v.  CteorgiOy 
(2  Dallas,  419),  held  that  a  suit  brought  by  a  citizen  of  South 
Carolina  against  the  State  of  Georgia  had  been  properly 
brought  in  the  Supreme  Court  of  the  United  States.  Tbfs 
decision  led  to  a  repeal  of  the  grant  by  the  speedy  adoption 
of  the  eleventh  amendment  of  the  Constitution,  whicn  de- 
clares that  the  Federal  Courts  shall  not  entertain  any  suit 
brought  a^aipst  any  State  *'  by  citizetis  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State."  This  amend- 
ment would  seem  to  have  a  strong  bearing  on  the  question 
whether  a  State  may  be  sued  in  a  Federal  Court  by  one  of 
its  own  citizens.  The  first  clause  of  the  jurisdictional  sec- 
tion of  the  Constitution  had  loft  that  right  of  the  citizen  to 
inference ;  and  if  that  inference  had  not  been  legitimate  it 
must  be  supposed  that  the  eleventh  amendment  would  have 
been  made  to  embrace  a  denial  of  the  right  of  a  citizen  to 
sue  his  own  State  in  the  Federal  Courts,  as  well  as  his  right 
to  sue  other  States  of  the  Union.  The  express  denial  of  the 
latter  right,  and  omission  to  deny  the  former,  would  seem, 
on  the  principle  exffressio  uniua  est  excbuio  aUeriua^  to  interpret 
afiSrmatively  the  section  in  favor  of  the  right  of  a  citizen  to 
sue  his  own  State. 

The  ordinary  rules  of  construction  would  therefore  seem 
to  sustain  the  proposition  that,  of  sqits  against  States  for 
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rights  arising  under  any  clause  of  the  CoQstitution  or  laws  of 
the  United  States,  the  ii'ederal  Courts  have  jurisdiction ;  to 
be  regulated  in  its  exercise  by  such  laws  as  Congress  may 
pre8cril>e  as  to  practice  and  forms  of  procedure. 

Passing  now  to  the  legislation  of  Congress  on  this  subject, 
that  body  in  its  latest  general  statute  relating  to  the  jurisdic- 
tion of  Pederal  Courts,  has  enacted  that  the  Circuit  Courts 
of  the  United  States  shall  ha'Ve  cognizance,  among  other 
things,  of  **all  suits  of  a  civil  nature  at  common  law  or  in 
equity"  where  the  matter  in  controversy  exceeds  the  sum  of 
1500,  and  '^arises  under  the  Constitution  or  laws  of  the 
United  States."  The  language  of  this  statute,  so  far  as  it 
regards  parties  to  suits,  is  just  as  broad  as  that  of  the  Con- 
stitution itt«elf.  It  makes  no  exception  of  suits  in  which 
States  are  parties!  defendant,  and  would  seem  to  leave  the 
citizen  of  any  State  at  liberty  to  sue  his  own  State  in  a  Fed- 
eral Court  for  any  right  secured  to  liim,  as  petitioners  in  this 
case  have,  hj  the  Constitution  or  laws  of  tne  United  States, 
of  which  his  State  has  deprived  him.  If,  therefore,  a  citi- 
zen's claim  against  his  State  involves  the  value  of  9500,  and 
is  founded  on  the  Constitution  or  a  law  of  the  United  States, 
it  would  seem  that  he  miay  bring  his  suit  in  a  Circuit  Coart 
of  the  United  States ;  provided  it  be  a  ''  suit  at  common  law 
or  in  equity,"  in  the  ordinary  acceptation  of  that  technical 
phrase. 

Per  eontray  we  are  not  to  overlook  the  language  of  the 
second  paragraph  of  the  second  section  of  article  three  of 
the  Constitution,  which  declares  that  ^*in  all  cases  affecting 
ambassadors,  a^  a|e  ♦  ♦  ♦  and  those  in  which  a  State 
shall  be  a  party,  the  Supreme  Court  shall  have  original  juris- 
diction." This  language  does  not  necessarily  imply  that  such 
jurisdiction  shall  be  exclusive.  See  Ames  v.  KaneaSy  111  U.  S., 
449;  and  the  first  section  of  this  third  article  declares  that 
Congress  may  provide  for  and  regulate  the  jurisdiction  of 
such  inferior  courts  as  it  may  establish. 

It  is,  therefore,  an  open  question  whether  a  citizen  may 
sue  his  own  State  in  a  Federal  Court  on  a  constitutional 
right.  The  Supreme  Court,  in  AnUmi  v.  Oreenhaw,  decided 
at  its  term  for  1882-3,  107  U.  S.  Rep.,  769,  abstained  'from 
passing  upon  the  question;  though  three  of  the  justices  indi- 
vidually insisted  that  the  right  did  not  exist.  The  reticence 
of  the  other  six  on  this  question  may  or  not  imply  their  dis- 
sent from  the  three. 

The  question  remains  an  open  one;  but  for  the  purposes  of 
the  case  I  have  now  in  hand,  I  shallassume  that  the  jurisdic- 
tion exists. 

The  next  question  to  be  considered  is,  whether  this  sum- 
mary proceeding  by  petition  now  under  consideration  is  such 
a  proceeding  as  the  Constitution  and  the  statute  putting  it 
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in  force  contemplate  in  the  phrase  ''suit  at  common  law  ;"  for 
no  one  pretends  that  this  is  a  suit  in  equity. 

In  regard  to  suits  in  equity  the  states  have  no  power,  direct 
or  indirect,  over  the  procedure  in  Federal  Courts,  and  it  is 
questioned  whether  Congress  can  confer  it  to  any  material  ex- 
tent. But  the  states  have  been  clothed  by  Congreps  with  a 
large,  though  indirect,  control  over  the  practice  of  the  Federal 
Courts  in  common  law  cases.  Section  914  of  the  Revised  Stat- 
utes of  the  United  States,  provides,  in  regard'  to  suits  other 
than  those  in  equity  and  admiralty,  brought  in  the  Federal 
courts,  that  "the  practice,  pleadings,  and  forms  and  modes  of 
proceedings  in  civil  causes,"  shall  conform  as  near  as  may  be 
to  the  practice,  pleading  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  state  within  which  the  United  States  Courts  are  held. 

This  court  is  therefore  authorized  to  look  into  the  1  iws  of 
Virginia  relating  to  the  practice  prescribed*  to  its  courts  in 
cases  at  law,  and  to  determine  from  these  laws  whether  it  has 
jurisdiction  to  entertain  a  proceeding  like  the  one  now  under 
consideration. 

This  proceeding  is  evidently,  and  I  believe  admittedly, 
founded  on  the  third  section  of  the  act  of  Assembly  of  Janu- 
ary 14, 1882,  relating  to  frauds  upon  the  Commonwealth, 
which  has  alreadv  been  referred  to.  That  section,  as  before 
stated,  authorized  the  method  of  proceeding  which  has  been 
pursued  in  this  case  to  be  used  in  the  courts  of  the  state  bv 
tax-payers  who  wished  to  pay  their  dues  with  coupons ;  and, 
therefore,  the  same  procedure,  if  now  admissible  m  the  state 
courts,  would  be  admissible  in  this  court. 

Accordingly,  when  this  case  was  first  called  at  the  bar  and 
I  issued  the  rule  under  which  the  state  of  Virginia  has  now 
appeared,  I  supposed  that  the  petition  could  be  entertained. 
But  I  am  confronted  to-day  by  the  114th  sectiod  of  the  act  for 
assessing  taxes  and  for  providing  a  mode  of  applying  for 
licenses,  approved  March  14th,  1884,  which  repeals  in  general 
terms  as  to  license  taxes,  the  third  section  of  the  act  of  Janu- 
ary 14th,  1882,  creating  this  procedure.  The  conclusion  that 
this  114th  section  does  effect  such  appeal  is  inevitable. 

For  section  112  of  the  same  act  is  in  the  following  words : 

"All  applications  for  licenses  shall  be  made  and  all  taxes 
assessed  b^  chapter  1  of  this  act  shall  be  paid  in  lawful  money 
of  the  United  States,  in  the  mode  and  subject  to  the  provis- 
ions of  an  act  to  regulate  the  granting  of  licenses,  approved 
the  7th  of  February,  1884,  and  any  act  amendatory  thereto 
before  anv  corporation,  firm  or  person,  shall  be  entitled  to  re- 
ceive saia  license  or  to  transact  any  business,  profession  or 
calling  for  which  a  license  is  required  by  chapter  1  of  this 
act.  " 

The  act  of  which  this  section  refers  and  which   it  adopts 
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and  makes  part  of  itself  is  the  act  for  regulating  the  granting 
of  licenses,  &c.,  approved  February  7«  1884,  as  amended  by 
another  act  for  the  same  purpose,  approved  February  25, 1884. 

This  act,  as  amended,  contains  sundry  provisions,  the  ob- 
ject of  which  is  to  require  the  payment  of  all  license  taxes 
exclusively  in  gold  or  silver  coin,  United  States  Treasury 
notes,  or  National  bank  notes,  and  stringently  forbids  the  is- 
suing of  licenses  except  upon  the  payment  of  the  license  taxes 
in  money.  It  forbids  the  receiving  of  cou{5bns  either  in  pay- 
ment or  for  verification,  or  for  any  j^urpose,  by  forbidding  any 
application  for  a  license  to  be  considered  or  granted  unless 
ail  its  requirements  in  regard  to  payment  in  money  shall  have 
been  first  fully  complied  with. 

ThelateractofMarchSOth,  1884,  having  in  its  112th  sec- 
tion adopted  the  provisions  of  the  acts  of  February  just  de- 
scribed, then  goes  on,  in  its  114th  section  to  repeal  the  gen- 
eral tax  law  of  1882,  and  also  to  repeal  "  all  acts  and  parts  of 
acts  inconsistent  with  this  act ;"  inconsistent  with  any  of  its 
own  provisions;  inconsistent  with  its  112th  section;  incon- 
sistent, as  a  consequence,  with  the  acts  of  February,  1884.  Can 
this  112th  section,  thus  adopting  the  February  law,  stand  and 
be  enforced,  without  rendering  null  and  wholly  inoperative 
the  3d  section  of  the  act  of  January,  1882,  which  nrovides  for 
the  verification  of  coupons  and  for  their  reception  oy  the  state 
in  payment  of  license  taxes  ?  The  two  laws  are  utterlv  repug- 
nant to  and  radically  inconsistent  with  each  other.  A  formal 
repeal  was  hardly  necessary,  inasmuch  as  the  law  of  1882  was 
already  completely  nullified  as  to  license  taxes.  Yet  thell4tb 
section  of  the  law  of  March  gives  it  the  coup  de grace  by  repeal- 
ing it  in  terms,  and  thereby  abolishes,  as  to  license  taxes,  the 
proceeding  by  summary  petition  which  the  law  of  1882  gave 
to  license  taxpayers  who  wished  to  pay  their  taxes  with  veri- 
fied coupons.  The  law  giving  this  summary  remedy  in  the 
state  courts  being  abolished,  it  follows  that  this* procedure 
ifiso/ocio  ceases  to  be  admissible  in  the  Federal  Courts. 

It  ma^  be  suggested  that  a  repealing  clause  embodied  in  an 
unconstitutional  act  may  itself  oe  unconstitutional,  b;^  reason 
of  the  association  in  which  it  i£  found.  The  authorities  on 
the  subject,  however  are  to  the  contrary  of  this.  Judge  Cooley 
says,  in  his  Constitutional  Limitations  (3d  edition,  p.  186,) 
that  "  where  the  repealing  clause  in  an  unconstitutional  stat- 
ute r<^pealsall  inconsistent  acts,  the  repealing  clause  is  to  stand 
and  have  effect,  notwithstanding  the  invalidity  of  the  rest." 
See  to  the  same  effect,  Dwarris  on  Statutes,  Potter's  edition  of 
1874,  p,  164. 

The  present  proceeding  must  therefore,  be  dismissed  for 
want  ot  jurisdiction  in  this  court  to  entertain  it,  and  it  is  so 
ordered. 

Decided  May  12.  Afdiofi  Dimimd. 
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DIGEST  OF  CA8E8. 


Ammpiit— HIKolse  of  Taet^Indorter^R^twm  of  Money  Paid  by  MU- 
take  to  the  Jndoreee.—Money  paid  by  the  plaintiff  under  a  6ona>l(ieforget- 
fulnese  of  facta  which  diaentitled  the  defendant  to  receive  it  may  be  re- 
covered back  ;  it  la  not  sufficient  to  bar  a  recovery  of  money  paid  under 
a  mistake  of  fact,  that  the  plaintiff  had  the  means  of  Icnowledge  of  the 
tact  anlesBthe  paid  it  intentionally,  not  choosing  'to  investigate  the  facts. 
Where  an  indorsee  of  a  note  payable  at  a  bank  received  from  the  bank 
payment  thereof,  Che  bank  ofllcers  being  under  the  impression  that  the 
maker  had  on  deposit  sufficient  lunds  to  meet  the  note,  and  on  the  same 
day  the  bank  having  discovered  its  mistake  and  demanded  the  money 
Wsk  repaid  it.  Hdd :  that  the  indorser  was  not  discharged  ftrom  lia- 
bility, to  the  indorsee.    Meredith  v.  Haines.    Supreme  Court  Pa.,  March 

Coatrasti—  Wager9-~MtUualit3/-~Diff'erencee  cm  Breach  of  Cbnfract.— A 
contract  for  future  delivery  of  grain  is  not  a  gambling  contract,  unless 
one  or  both  of  the  parties  have  no  intention  to  deliver  or  receive  the 
grain,  but  merely  to  speculate  in  the  differences.  Such  an  intention  on 
the  part  of  one  of  the  parties  not  communicated  to  the  other,  will  not 
invalidate  the  contract,  nor  will  the  fact  that  the  contract  contemplates 
a  payinent  of  differences  as  the  measure  of  damages  consequent  upon  a 
breach  of  the  contract  VTail  v.  Sekneid^,  Sup.  Ct.  Wis.,  Jan*y,  1884. 
4  Col.  liaw  Rep.,  741. 

O^T^wktLtm—Stoekhoider'e  Obnlri&iatdn.— Ope  of  several  stockholders 
cannot  back  out  of  an  agreement,  which  all  have  entered  into,  to  con- 
tribute a  number  of  shares  each,  to  be  sold  for  the  benefit  of  the  cor- 
poration, after  the  rest,  in  reliance  upon  the  agreement,  have  con- 
tributed their  proportion.  And  if  his  shares  have  been  taken  and  used 
accordingly,  he  cannot  bring  trover  for  them.  Conrad  v.  LaHue,  Su- 
preme Ck>urt  of  Michigan,  December,  1888. 

lB!bM9j'-Diac^[l%rmanee^E8toppel—ThAt  where  a  minor  had  given  a 
deed  reciting  that  she  wss  of  age,  and  after  becoming  of  age  she  filed  a 
disclaimer ;  held  :  that  she  was  not  estopped  by  the  recitals  in  the  deed 
ftrom  setting  up  the  fact  of  her  influence ;  that  the  doctrine  of  estoppel  is 
inapplicable  toiinfants.  Weiiand  v.  Kotiek,  Sup.  Ct.  HI.,  4.  Col.  L.  Rep. 
741. 

Legal  Advissrt  of*  Beeeivsrs—lFAo. are  lneompeient~-Reeeivera—When 
^ppotnCed.— Where,  during  the  pendency  of  foreclosure  proceedings 
against  a  railroad  company,  a  receiver  is  appointed,  the  attorney  of  the 
plaintiff  should  not  be  authorised  to  act  as  the  receiver's  legal  adviser. 
Nor  will  an  attorney  be  appointed  legal  adviser  of  a  receiver  who  is 
related  to  him,  and  has  come  from  abroad  and  become  a  member  of  the 
bar  of  the  circuit  for  the  purpose  of  securing  the  appointment.  In  the 
absence  of  any  special  reason  for  so  doing,  the  court  will  not  go  outside 
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of  the  bar  of  the  oirooit  in  aelecting  a  legal  adviser  .for  a  receiver.  JSemUe^ 
that  where  a  railroad  oompany  haa  failed  to  pay  intereat  on  its  bonds 
when  due,  and  foreclosure  proceedings  are  commenced  against  it,  a  re- 
ceiver shonld  n<it  be  appointed,  in  the  absence  of  f nind,  incompetency, 
etc,  to  do  what  the  corporate  autiiorities  conld  do  better.  Blair  ▼.  M,  R, 
U.  8.  C.  C.,  BL  D.  Mo.    20  Fed.  Rep.  848. 

MIstrt  ef  the  V.  B.—Nomimali<m  6y  the  Presideni^Rejetiion  hy  ike 
bemaU  (hnehuive—Hev.  Atato,  |  179^— Pmrer  to  Suspend  Offieera  and  to 
wkoke  Temporary  ApffonUmenta— Effect  of  RefwuU  on  Suspended  C^JHeer,— 
Where  the  senate  of  the  United  8tat«*s  rejects  the  nomination  of  a  person 
for  an  office  made  by  the  president  its  action  is  conclusive.  Rev.  Stata. 
I  17d8,  authorizes  the  president  tp  suspend  an  officer,  and  to  make  a 
temporary  appointment  tq  till  the  vacancy  thus  created  nniil  the  end  of 
the  next  session  of  the  senate.  A  commission  issued  by  the  president 
of  the  United  States  to  fill  a  vacancy  in  an  offlee,  during  the  reoesn  of  the 
senate,  continuea  until  the  end  of  the  next  session  of  congress,  unlcKs 
sooner  determined  by  the  president,  even  though  the  person  commis- 
sioned shall  have  been  in  the  mean  time  nominated  to  the  offi(*e,  and  bis 
nomination  rejected  by  the  senate;  and  this  rule  applies  where  tlie 
vacancy  occurs  through  the  suspension  of  an  officer.  The  temporary  ap- 
pointment of  a  person  to  an  office  by  the  president  of  the  United  Statea 
ia  not  terminated  by  the  refiisal  of  the  senate  to  confirm  him  for  the 
permanent  appointment,  and  tlie  powers  of  a  suspended  officer  v^hoee 
position  he  occupies  are  not  revived  by  such  reAisal.  When  the  presi- 
dent of  the  United  States  suspends  a  person  from  office,  bis  reasons  will 
be  presumed  to  be  aufficient.  In  re  Marehalship  /or  Diairiets  of  Ala.  aD 
Fed.  Rep.  379. 

Beeent  Cassi  QamiMl^—Jofini  lAabUUy—Anewer-^Two  or  more  par- 
ties cannot  be  held  as  gamiahee  unless  the  liability  to  the  principal 
debtor  is  joint,  and  this  is  so  whether  the  proceedings  relate  to  the  pos- 
session of  the  property  or  the  indebtedness.  Where  the  gamiahee  admita 
no  property  in  his  possession,  belonging  to^  the  debtor  at  the  time  of  the 
service  of  summons,  or  any  indebtedness  to  him,  the  proceedings  aa  to 
the  gamiahee  ahould  end.  Young  V.  BaiL  Supreme  Oourt  of  Michigan, 
January,  1884. 

What  Is  a  Stock  Blvidsnd.— This  question  haa  frequently  arisen  In  the 
oonrta  and  has  led  to  much  perplexity.  It  ariaea  between  the  owner  of 
life  eatate  and  the  remainder  man.  It  also  arises  between  the  ooipora- 
tlon  and  the  shareholders  in  respect  of  corporate  taxation.  The  Oourt  of 
Ck>mmon  Pleaa  of  Dauphin  County,  Pennsylvania,  in  a  learned  opinion 
by  SiMPBOM,  J.,  haa  lately  laid  down  the  rule  that  a  distribution  of  stock, 
which  severs  earnings  or  profits  from  the  mass  of  the  property  of  the 
oorporation  and  dividea  them  among  the  stockholders,  in  proportion  to 
their  interest  in  the  capital,  is  a  stock  dividend ;  while  a  mere  arithmet- 
ical Increaae  of  the  aharea  without  a  tranafer  to  the  ahareholders  of 
anything  out  of  the  treasury  or  property  of  the  corporation,  ia  not  such 
a  dividend.  Appeal  of  the  Weatem  Union  Tel.  Go.  41  Iieg.  Int.  IM. 
Am.  Law  Review. 
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CURRENT  TOPIC 8. 

oonnvoTiTi  ooitimr. 
An  interesting  cese  of  constraetive  contempt  came  before 
the  Court  of  Appeals  of  West  Virginia,  last  week,  and  the 
decision  of  the  court  fining  the  guilty  parties.  The  publisher 
And  editor  of  the  Daily  Wheeling  Intelligencer  has  caused  no 
little  excitement  in  that  state.  We  publish  the  decision  of 
the  court,  which  was  announced  July  7,  and  which  is  certainly 
of  general  interest,  in  this  number  of  the  Journal. 


TKi  onoxnrATi  bab  assooutiov. 

President. — Rufus  King. 

Vice  Presidents.— J.  B.  Foraker,  Thos.  B.  Paxton,  C.  B. 
Matthews,  Drausin  Wnlsin,  B.  A.  Ferguson. 

Corresponding  Secret \ry. — ^W.  T.  Porter. 

Recording  Secretary. — ^W.  C.  Cochran. 

Treasurer. — John  M.  Foster. 

Executive  Committee. — Benjamin  F.  Bbrman,  T.  M.  Hinkle, 
J.  R.  Murdoch,  Louis  Kramer,  Wm.  H.  Taft. 

Committee  on  Membership. — Samuel  F.  Hunt,  C.  B.  Mat- 
thews, H.  P.  Lloyd,  D.  Wulsin,  J.  R.  Sayler. 

Committee  on  luTestigation. — John  W.  Herron,  J.  D.  Bran- 
nan,  Thomas  McDougall,  A.  A.  Ferris,  C.  M.  Lotze. 

Committee  on  Grievances. — T.  D.  Lincoln,  Iklward  Colston, 
8.  J.  Broadwell,G.  H.  Wald,  W.  H.  Mackoy. 

Committee  on  Judiciary  and  Legal  Reform. — A.  F.  Perry, 
E.  W.  Kittredge,  Wm.  M.  Ramsey,  John  W.  Warrington,  L. 
Maxwell,  Jr. 
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ABTICLES  ORIGINAL  AND  SELECTED. 

OOVfRVOTXTZ  COITBIFTS. 

An  interesting  case  upon  this  subject  is  that  decided  re- 
cently by  the  Supreme  Court  of  Appeals  of  West  Virginia. 
The  fiiots  were  that  a  publication  bad  been  made  in  a  news- 
paper with  reference  to  a  pending  case,  charging  three  of  the 
four  judges  of  that  court  with  attending  a  political  caucus 
more  than  a  year  before,  adyising  the  action  out  of  which  the 
case  arose,  and  promising  the  caucus  to  hold  its  action  legal 
and  proper,  and  charging  the  court  with  agreeing  to  decide 
the  case  before  an  approaching  political  convention  for  ix>litical 
purposes.  The  publication  was  held  a  contempt  of  court, 
which  it  might  summarily  punish. 

It  was  contended  in  argument  that  the  court  had  no  power 
to  punish  summarily  constructive  contempts,  the  common 
law  power  having  been  limited  in  that  respect  by  legislation. 
The  court  disposed  of  this  point  by  iBtatibg  that  it  had  no 
machinery  for  impaneling  a  jury,  and  the  act  of  the  legis- 
lature did  not  apply  to  it  The  learning  of  the  subject  of 
contempts  generally  is  set  forth  in  a  series  of  articles  in 
20  Am.  Law  Reg.  81, 146,  217,  888,  861,  426  and  of  criminal 
contempts  in  6  Crim.  Law  Mag.  161,  483. 

It  appears  that  at  common  law  courts  had  power  to  punish 
contempts  summarily ;  that  this  power  was  incident  to  the 
Federal  courts,  U.  &  v.  JTudatm,  7  Cr.  32;  HiiOimgmanik  v. 
Duane,  Wall.  77,  but  was  limited  by  the  act  of  March  2, 
1881  (R.  S.  U.  S.  sec.  796),  and  that  it  was  also  limited  by 
legislation  in  some  of  the  states.  Pa.  Act,  April  3,  1809; 
Ky.  Stat.,  1881;  Va.  Code,  1873 ;  W.  Va.  Act.  1831,  ch.  147. 

It  is  well  settled  that  the  constitutional  provision  guaran- 
teeing the  right  of  jury  trial  does  not  apply  to  proceedings 
for  contempt :  ^2  N.J.  L.  403;  37N.  H.  450;  12  la.  208;  23 
Minn.  411 ;  Wall  Sr.  102.  That  a  publieation  during  the 
pending  of  a  case  reflecting  upon  the  court,  witnesses,  parties, 
juries,  or  counsel,  is  a  contempt  punishable  summarily,  see 
in  matter  of  Bronsan  v.  MitchM,  12  John.  460 ;  /Vopfe  v.  WU- 
BM,  64  m.  196 ;  3  Scam  (111.)  405 ;  P^opU  v.  Freer,  1  Cai.  (N.  Y.) 
618;  Tenny's  case,  3  Foster  (N.  H.)  162;  /Seote  v.' JWottAaM,  37 
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N.  H.  460.  In  the  matter  of  Sturoc,  48  N.  H.  428;  Qandy  v. 
State,  13  Neb.  445;  Hughes  v.  Plwple,  5  Col.  436;  State,  ex  rel., 
De  Buys,  etc.,  82  La.  Ann.  R.  1256 ;  HoUingewarth  v.  Duane, 
Wall  Sr.  77,  102;  U.  S.  v.  Duane,  Id;  Repvbliea  v.  OewM, 
1  Dal.  319;  Rqimbliea  v.  AiMmoiv,  3  Yeates  438;  1  P.  Wms. 
675 ;  2.  Atk.  469 ;  2  Ves.  520.     Omira,  Storey  v.  People,  79  111.  45. 

While  the  propriety  of  the  proceeding  in  the  principal  case 
may  be  questioned,  there  seems  to  be  no  valid  reason  why  it 
should  not  be  upheld  both  on  authority  and  principle. 

The  case  of  Storey  ▼.  People,  79  111.,  is  perhaps  the  only  one 
which  may  be  cited  as  in  conflict  with  this  ruling,  and  there 
the  publication  did  not  have  reference  to  a  pending  case. 

As  to  the  applicability  of  the  act  in  question  the  court  say : 
'*  That  statute  that  has  been  handed  down  and  is  now  in  our 
code  under  the  changed  condition  of  the  state  government, 
might  be  constitutional  now  as  to  the  circuit  courts,  as  under 
the  principle  before  announced  it  might  be  deemed  a  regula- 
tion of  the  power  of  courts  in  their  punishment  for  contempts, 
as  it  leaves  power  to  the  circuit  courts  by  indictments  under 
their  own  supervision  to  punish  constructive  contempts  of  the 
character  we  are  considering.  Whether  such  power,  under 
the  code,  is  sufBcient  for  the  protection  of  said  courts  we  will 
not  now  determine,  leaving  that  question  to  be  decided  when 
we  are  required  to  do  so.  Neither  is  it  necessary  to  decide 
whether  the  legislature  could  limit  the  power  of  this  court  to 
punish  for  constructive  contempt,  as  to  us  it  is  evident  it  has 
not  intended  to  do  so.  We  would  not  upon  settled  principles 
decide  an  act  of  the  legislature  to  be  unconstitutional  'unless 
it  were  necessary.  The  whole  scope  of  the  statute  shows  that 
it  was  intended  to  apply  to  inferior  courts,  and  not  to  the  su- 
preme court  of  appeals.  The  twenty-eighth  section  provides 
for  the  punishment  of  direct  contempts  without  a  jury,  so 
that  the  fine  shall  not  exceed  |50  and  the  imprisonment  more 
than  ten  days;  '  but,'  it  further  provides, '  the  court  may  in 
any  such  a  case  impanel  a  jury  (without  an  indictment  or 
any  formal  pleadings)  to  ascertain  the  fine  or  imprisonment 
proper  to  be  inflicted,  and  may  give  judgment  according  to 
the  verdict.'  This  court  cannot  impanel  a  jury.  It  has  no 
machinery  to  carry  out  the  requirements  of  the  statute,  and 
therefore  it  is  clear  to  us  that  the  legislature  did  not  intend  it 
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to  apply  to  this  court.  This  court,  then,  has  the  unrestricted 
power,  uncontrolled  and  unregulated  by  statute,  to  punish  by 
fine  or  imprisonment,  or  both,  direct  and  constructive  con- 
tempts." 


TAxnreirp. 

The  question  of  the  difference  between ''paying  off"  and 
^taking  up"  is  presented  in  a  new  form  in  the  present 
financial  complications  of  large  corporations,  by  the  method 
sometimes  now  adopted  when  a  corporation  is  about  to 
default  in  interest  on  its  bonds,  of  arranging  to  have  the 
coupons  paid  by  bankers,  in  order  that  they  may  be  held  as 
4E>utstanding  obligations  of  the  company. 

Some  difference  of  opinion  exists  as  to  whether  the  sar- 
render  of  the  coupons  by  the  holder  to  a  person  other  than 
the  corporation  debtor,  on  the  latter*s  advancing  the  amount 
of  the  coupon,  should  be  given  legal  effect  as  an  assignment 
of  the  coupon  or  as  a  payment.  On  the  one  hand  it  is  in- 
sisted that  to  sanction  this  course  would  be  to  sanction  a 
device  by  which  the  bondholders  may  be  silently  deprived 
of  the  power  of  foreclosure,  while  yet  the  indebtedness  of  the 
corporation  accumulates;  and  perhaps  the  power  of  fore- 
closure itself  may  be  claimed  and  exercised  adversely  to  the 
bondholder's  interests.  On  the  other  hand  it  may  be  urged 
that  as  no  bondholder  can  be  compelled  to  assign  his  coupon, 
no  injury  is  done  to  any  interest,  for  those  who  prefer  may 
hold  their  coupons  and  enforce  them  in  their  own  way,  while 
those  who  desire  rather  the  interest  than  an  immediate  en* 
forcement  of  the  bonds  are  advantageously  provided  for  in  this 
manner. 

The  question  whether  the  receipt,  by  a  creditor,  of  the 
amount  due,  and  a  surrender  of  the  evidence  of  indebtedness, 
is  a  payment  or  not,  when  the  receipt  is  from  and  the  sur- 
render to  a  third  person,  not  the  agent  of  the  debtor,  has 
usually  arisen  in  reference  to  negotiable  paper.  In  that  class 
of  cases  it  has  been  held,  that*paper  "  taken  up,"  even  by  a 
stranger,  at  maturity,  on  dishonor,  and  delivered  to  him  un- 
cancelled, might  be  presumed  to  be  assigned  to  him.  There 
is  good  reason  for  a  legal  presumption  of  this  character  where 
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it  appears  that  the  one  making  the  payment  and  receiving 
the  instrument  had  an  equitable  ground  of  relief,  by  way  ot 
subrogation  or  otherwise,  and  took  the  transfer  with  intent  to 
enforce  the  claim  for  his  own  reimbursement.  Bat  ordinarily, 
in  the  absence  of  such  circumstances,  the  question  whether 
the  act  was  a  satisfaction  of  the  demand  or  a  purchase  of  it,  is 
a  question  of  the  intention  of  the  parties  which  may,  it  is 
true,  be  proved  by  parol;  but  on  which  some  evidence  of 
intent,  on  the  payer's  part,  to  acquire  the  right  of  action  is 
necessary ;  and  usually,  also,  some  evidence  of  intent  on  the 
part  of  the  creditor  to  transfer  it  is  at  least  desirable. 

See,  on  this  subject,  Giampnej/  v.  0oopejd2  N.  Y.,643;  Shddon 
V.  Edwards^  85  id.,  279,  and  cases  cited ;  Edgerly  v.  Bmenpn^  28 
N.  H.,  666,  666, 670;  treedman'a  Savings,  etc.,  Cb.  v.  Dodge,  98 
U.  S.,  882;  Union  Trust  Co.  v.  Montiedlo,  68  N.  Y.,  814;  Lancey 
y.  Chrhe,  64  id.,  209;  Skumway  v,  Cbofey,  9  Hun.  181 ;  Hun.  v. 
Van  Dych,  26  Hun.  667 ;  Sandjord  v.  UeLean,  8  Paige,  122 ;  s.  c.y 
28  Am.  Dec.,  773 ;  Bumta  v.  Oarmo,  1  Sandf.,  884,  886;  Nedy  v. 
JbiMf,  16W.  Va.,  626;  s.  c.,87Am.  B.,794.— iV.  Y.  Doily lUgiMer. 


SVBiTASTIAL  IflDUOI. 

In  the  course  of  an  argument  in  the  circuit  court  of  Cook 
county,  a  few  daya8ince,-Mr.  C.  Stuart  Beattie  spoke  of  the 
theory  of  substantial  justice  about  as  follows,  as  reported  by 
the  Chicago  Legal  Adviser 

'*It  is  urged  that  the  construction  of  thi^  statute  I  contend 
for  is  extremely  technical,  and  if  followed,  may  defeat  subtan- 
tial  justice.  Who  is  to  draw  a  line  between  technicality  and 
subsistence  when  human  liberty  is  at  stake  ?  Either  this  im- 
prisonment is  entirely  lawful  or  entirely  unlawful ;  there  is 
no  middle  ground.  What  is  this  thing  people  call  substantial 
justice?  Where  is  it  found?  Who  can  iell  when  they  have 
found  it?  Chitty  telb  us  of  no  way  we  can  put  it  in  issue. 
Neither  Starkie  or  Greenleaf  tells  what', evidence  supports  or 
establishes  it.  We  find  the  opinion  of  some  court  of  recent 
date  declaring  a  proposition  as  law  which  startles  the  legal 
mind  and  violates  some  well  established  p'i:iirciple,  we  seldom 
look  in  vain  to  find  the  court  closing  its  opinions  with  the 
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excuse  that  'substantial  justioe  has  been  done.'  The  first  case 
I  have  found  where  the  thing  was  used  as  an  excuse  for  evad- 
ing the  law,  was  when  Pilate  said :  'I  find  no  offense  in  him/ 
jtnd  washed  his  hands  in  the  presence  of  the  multitude,  but 
delivered  the  son  of  Ckxl  up  to  substantial  justice.  Let  us  have 
the  law  enforced  from  the  broadest  guaranty  of  the  law  writ- 
ten, to  the  remotest  principle  of  the  law  unwritten.  This  is 
the  only  path  to  safety.  This  low  lived  bastard,  'substantial 
justice,'  is  to  the  pettifogger  of  the  nineteenth  century  what 
her  harlot  mother,  'public  necessity'  was  to  the  tyrants  of  the 
eighteenth,  and  her  buried  father,  'the  end  justifies  the  means,' 
was  to  the  Jesuits  before.  The  parents  could  not  live  where 
liberty  lived,  and  liberty  strangled  them  both.  The  oflbpring 
eannot  live  and  the  law  live.  Let  us  have  justice  according 
to  law,  something  all  men  can  agree  upon.  Substantial  jus- 
tice means  justice  according  to  the  caprice  of  the  hour — 
eomething  which  no  two  men  can  agree  upon.  Let  us  look  at 
our  law,  read  it,  digest  it,  understand  it,  and  then  say  with 
Justice  Story,  'e&uf  it  th$  law  wriUm  to  follow  amd  o&ey.'  Thus  we 
will  find  the  only  justice  that  has  substance,  and  innocentand 
guilty  men  alike  judged  by  this  rule  will  seldom  fail  of  their 
deserts." 


OTOie  oMLAmAnom. 

in  the  case  of  Oommonwealih  v.  Bruee^  on  motion  for  a  rule  for 
a  new  trial  before  the  quarter  sessions  of  Philadelphia,  a  very 
thorough  analysis  of  the  law  of  evidence  upon  the  admission 
of  declarations  in  extremis  is  contained  in' the  elaborate  opinion 
of  Judge  Finletter,  filed  June  13,  inst.  The  defendant  was 
indicted  for  causing  the  death  of  a  woman  by  an  abortion  by 
the  administration  of  drugs,  under  a  statute  of  Pennsylvania, 
similar  in  its  provisions  to  that  of  this  state  on  the  same  sub- 
ject. 

At  the  trial,  the  declaration  in  extremis  of  the  vittim  of  Uie 
malpractice  was  admitted  against  the  objection  cS  the  defend- 
ant. Without  this  evidence  the  defendant  could  not  have 
been,  as  he  was,  convicted,  and  it  was  the  only  means  by 
which  he  was  connected  with  the  crime. 
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The  general  rule,  uniformly  afBrmed  by  every  tribunal  for 
a  long  time,  is  "  that  evidence  of  thin  description  is  only  ad- 
missable  when  the  death  cit  the  deceased  is  the  subject  of  the 
charge  and  the  circumstances  of  the  death  the  subject  of  the 
dying  declarations." 

The  admission  of  evidence  of  this  character  in  civil  cases 
seems  to  have  first  received  judicial  sanction  from  Lord  Mans- 
field, in  Wright  v.  LeUler,  8  Burr.  1265,  and  Justice  Heath  and 
Lord  BUenborough  in  Averson  v.  Lord  Kinnard^  6  B.  198.  But 
this  doctrine  was  repudiated  by  Baron  Parke  in  Biobart  v. 
Drydefiy  1  M.  &  W.  616,  and  in  Jackson  v.  Vredenburgh^  1  John. 
169.  Chancellor  Kent  overruled  an  offer  to  prove  dying  dec- 
larations. A  like  view  was  maintained  in  Barfidd  7.  BriU — 
Jones,  N.  C,  and  in  Predania  v.  Railroad  Co,,  7  Phihi.  208. 

It  may  be  said,  therefore,  with  reasonable  certainty,  that 
neither  in  Bngland  nor  in  this  country  are  dying  declarations 
admissible  in  civil  actions.  In  criminal  cases,  declarations 
tn  extremu  seem  to  have  been  submitted  without  question  and 
without  regard  to  the  subject  of  the  charge  until  1824,  when 
the  prevailing  rule  was  laid  down  in  Rtx  v.  jButeAmson,  Judge 
Bayley,  and  Rez  v.  Meade,  2  B.  C.  606,  by  Ch.  J.  Abbott,  as  fol- 
lows :  ''  It  (the  dying  declaration)  falls  within  the  general 
rule  that  evidence  of  this  description  is  only  admissible  where 
the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death,  the  subject  of  the  dying  declara- 
tion." This  rule  was  cited  and  adhered  to  in  1860,  in  Reg.  v. 
Hinds,  8  Cox,  C.  C.,300;  in  1866,  in  StaU  v.  ShOUm,  2  Jones, 
N.  C,  860;  in  1870,  in  HaclceU  v.  The  People,  64  Barb.  870;  in 
1871,  in  Orookham  v.  The  State,  6  W.  Virg.  Rep.  610,  and  Btnr 
field  V.  The  State,  (May  1884)  19  N.  W.  Rep.  607. 

In  People  v.  Davis,  66  N.  Y.  96  (1874),  it  was  ruled  that  such 
evidence  was  admissible  in  cases  of  homicide  only,  where  the 
death  of  the  deceased  is  the  subject  of  the  charge.  This  last 
case  was  followed  in  The  State  v.  Harper,  Ohio  Rep.  78  (1878). 
With  regard  to  these  two  cases  in  New  York  and  Ohio,  Judge 
Finletter  says : 

*'  In  the  New  York  case  the  learned  judge  is  not  warranted 
by  the  authorities  which  he  cites,  in  saying,  'such  evidence 
is  admissible  in  cases  of  homicide  only,Mf  he  means  that  the 
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indictment  must  charge  a  homicide  in  the  usual  direct  terms. 
That  this  is  his  meaning  is  evident  when  he  says:  *The 
charge  against  the  prisoner  was  not  homicide  in  any  d^ree. 
The  crime  charged  against  him  is  that  of  persuading  the  de- 
ceased to  submit  to,  etc.'  All  that  is  required  by  the  rule  is 
'  that  the  death  of  the  deceased  is  the  subject  of  the  charge/ 
and  it  matters  not  what  the  charge  may  be  called.  The  Ohio 
case  seems  to  be  based  upon  the  New  York  case  which  is 
cited." 

The  StaU  ▼.  Bohm,  15  Kansas,  407  (1875) ;  OommanweaUk  v. 
Read,  5  Phila.  528;  OommonmaUh  v.  Gumpert,  6  Bus.  Leg. 
Regt.  187,  and  OomnumioeaUh  v.  Chauncey,  3  Ash.  90,  were  cited 
and  commented  upon  by  the  court. 

From  the  analysis  of  the  cases  cited  it  will  appear — 

1st.  That  declarations  in  extremui  were  admitted  in  all  cases 
ciyil  and  criminal. 

2nd.  That  this  continued  to  be  the  practice  in  England  un- 
til  1886.    SuAart  v.  Drydm. 

3d.  That  in  this  country  this  doctrine  was,  in  1806,  over^ 
ruled  by  Chancellor  Kent :  Jaekeon  v.  Vredenbutgh,  In  North 
Carolina  in  1856 :  BarfieUt  v.  Briit.  In  Pennsylvania  in  1870: 
Fredonia  v.  R.  R.  Co. 

4th.  In  England,  in  criminal  cases,  its  application  was  re- 
stricted in  1822  to  ''  those  cases  alone  where  the  death  of  the 
party  was  the  subject  of  the  injury :  Rex  v.  HvilLdwneton.  In 
1824  the  rule  assumed  its  present  form  :  '*  That  dying  declara- 
tions are  admissible  only  where  the  death  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the 
declaration :"  King  v.  Mead. 

5th.  In  this  country,  in  North  Carolina,  in  1855,  "  dying 
declarations  were  restricted  to  the  act  of  killing,  and  the  cir- 
cumstances immediately  attending  the  act  and  forming  a  part 
of  the  reageetas: "  State  v.  Shelton.  In  this  state  in  1870,  it  was 
confined  to  the  immediate  transactions  which  led  to  the 
death :  HackeU  v.  The  People,  In  1874,  the  rule  was  restricted 
to  indictments  for  homicide :  People  v.  Davie, — The  Bvfiah 
DaUy  Tra/necript. 
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TBSSPASnVG  ASIXAIS. 

An  ox  being  driven  along  a  public  highway  through  a 
town,  saw  something  in  an  ironmonger's  shop  that  attracted 
his  attention^  and  so  he  stepped  in  to  see  what  it  was,  and 
before  he  could  be  got  out,  did  damage  to  the  extent  of  twelve 
shillings.  There  was  no  negligence  on  the  part  of  the  driver, 
nor  was  any  evidence  introduced  affecting  the  general  moral 
chax*acter  of  the  ox,  or  that  he  was  turbulent,  unruly,  or  even 
possessed  of  a  morbidly  inquisitive  turn  of  mind. 

This  took  place  in  England,  and  in  a  suit  by  the  iron- 
monger against  the  owner  of  the  ox  in  the  Queen's  Bench 
Division,  for  damages,  the  only  question  for  decision  being 
which  one  was  to  bear  the  loss,  the  ox-owner  or  the  iron- 
monger, the  court  decided  against  the  latter,  and  refused  an 
appeal  on  the  ground  of  insignificant  amount  in  controversy. 
This  seems  a  pity,  since  the  principle  involved  is  as  import- 
ant as  it  would  have  been  had  the  ox  destroyed  all  the  iron 
in  the  establishment.  The  Solicitors'  Journal  commenting 
on  the  case,  says:  '^The  judgment  of  most  persons  on  first 
hearing  of  the  case  seems,  so  far  as  our  observation  goes,  to  be 
that  the  person  who  for  his  own  sake  causes  oxen  or  other 
animals  to  be  driven  along  a  highway  aught  to  be  responsible 
for  damages  done  by  them  on  adjacent  property ;  but  this, 
like  many  other  rough  and  ready  views,  on  careful  considera- 
tion, involves  nciuch  more  difficulty  than  those  who  propound 
it  imagine. 

It  must  be  admitted  that  there  are  decisions  of  a  highly 
technical  character,  which,  logically  carried  out,  seem  to  af- 
ford great  assistlince  to  the  view  of  the  supporters  of  the  iron- 
monger. It  has  been  held  (and  on  a  previous  occasion  we 
have  discussed  the  bearing  of  those  decisions)  that  a  man  is 
liable  in  trespass  for  the  acts  of  animals,  his  property  or  under 
his  control,  straying  off  his  premises  on  to  the  soil  of  another. 
One  most  notable  instance  of  this  principle,  carried  to  oon- 
aiderable  length,  is  the  case  of  EUia  v.  Lofiw  Iron  Company  (L» 
R.  IOC.  P.  10),  where  a  horse  of  the  defendants*  injured  an-t 
other  horse  of  the  plaintiff's  by  biting  and  kicking  it  through 
the  fence  separating  their  land,  without  any  negligence  on 
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the  defendants'  part.  It  may  be  urged — ^and  we  think  with 
some  force — that  if  a  man  is  liable  for  his  animal's  trespassing 
from  his  own  premises,  he  must  be  equally  liable  for  the  ani- 
mal's trespass  on  to  private  property  from  the  highway.  This 
case  is  not  to  be  confounded  with  a  case  where  the  animal  in- 
jures  another's  person  or  property  on  the  highway,  without 
any  default  of  its  owner,  for  there  it  is  clear  that  both  parties 
use  the  highway,  subject  to  the  risk  of  such  contingencies. 

But  it  may  be  said :  What  difference  can  the  locus  a  quo  the 
trespass  of  the  animal  took  place  make?  the  material  point 
is  the  locus  in  que^niy  viz.,  on  the  private  property  of  the 
plaintiff.  We  are  not  careful  to  discuss  this  point  on  purely 
technical  grounds.  The  distinctions  between  trespass  and 
case,  and  such  like  may  have  had  their  advantages  in  bygone 
times,  but  they  have  likewise  produced  some  confusion  of 
thought  by  diverting  men's  minds  from  the  substantial  ex- 
pediencies on  which  all  law  really  rests.  The  case  of  an  ani- 
mal  trespassing  from  the  highway  on  to  private  property  is 
substantially  different  from  that  of  animals  trespassing  from 
private  property  on  to  private  property,  the  distinction  be- 
tween the  two  cases  depending  on  considerations  essetially 
connected  with  the  use  of  the  highway  as  such.  It  is  ob- 
viously just,  that  as  between  a  man  having  no  animals  on 
his  land  and  one  having  animals,  the  obligation  to  fence  or 
take  some  other  means,  so  as  to  restrain  the  animals,  should 
rest  on  the  latter.  The  former  may  say,  I  have  no  wish  to 
keep  animals,  and  if  you  choose  to  keep  them  you  must  re- 
strain them  from  coming  to  eat  my  corn  or  grass.  Though 
there  is,  of  course,  no  obligation  technically  to  fence,  the 
practical  question  is,  who  is  to  bear  the  consequence  of  ab- 
sence of,  or  defect  in,  the  fence  which  is  practically  the  usual 
mode  of  keeping  animals  in?  Regarding  the  decisions  in  this 
way,  it  is  obvious  that  the  question  with  regard  to  lands  ad- 
jacent to  a  highway  is  substantially  different.  There  is  prima 
facie  a  public  right  to,  and  a  public  advantage  in  the  use  of 
the  highway  by  the  public  for  the  usual  purposes  of  trade  and 
traffic,  and  if  the  owner  of  adjacent  land  were  allowed  to  leave 
the  same  unfenced,  and  entitled  at  the  same  time  to  make 
any  person  driving  animals  along  the  highway  responsible 
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for  their  straying  on  to  such  lands,  the  use  of  the  highway 
would  be  restricted  or  rendered  onerous  by  the  swiping  lia- 
bility thus  imposed.  Let  us  put  a  case  by  way  of  illustration 
which  seems  to  us  to  be  somewhat  of  u  poser  for  the  iron- 
monger's champions.  Suppose  a  man  chooses  to  leave  a  field 
full  of  tempting  corn  or  grass  unfenced  from  a  highway,  could 
it  be  for  a  moment  suggested  that  it  is  just  that  he  should 
have  an  action  against  every  person  whose  ox  or  animal, 
driven  along  the  highway,  strayed  on  such  field  and  ate  his 
corn  or  grass?  We  should  say  not,  assuming,  of  course,  that 
due  diligence  was  used  to  drive  the  animal  off  speedily  by 
his  owner.  There  is  not  much  direct  authority  on  the  point 
apparently,  but  there  are  dicta,  especially  some  of  Lord  Bram- 
well's,  which  seem  to  bear  out  our  contention  in  this  respect, 
and  on  these  we  believe  the  court  to  a  great  extent  acted  in 
the  recent  case.  The  principle  must  be,  it  would  seem,  that 
the  landowner  who  does  not  choose  to  protect  his  land  from 
the  road,  cannot  impose  a  liability  so  burdensome  to  the  usual 
and  legitimate  use  of  the  highway,  on  the  owner  of  the  ani- 
mals. But  if  this  be  so,  is  there  any  distinction  tvith  regard 
to  the  particular  circumstances  of  a  shop  by  the  side  of  a  town 
street,  as  contrasted  with  a  field  of  corn  or  grass  by  the  road  ? 
Can  the  landowner  throw  a  greater  or  different  burden  on  the 
person  using  the  highway  with  reference  to  the  particular  use 
to  which  he  puts  his  adjacent  land? 

Altogether,  the  question  seems  a  very  interesting  and  diflS- 
cult  one,  and  doubtless,  in  some  future  case  involving  larger 
damages,  the  question  whether  recourse  should  be  had  on  the 
subject  to  the  Court  of  Appeal  may  engage  the  anxious  con- 
sideration of  some  learned  counsel  properly  stipulated  in  the 
usual  manner,  but  at  present  we  do  not  feel  called  upon  to  dis- 
cuss it  further.  All  we  would  remark  is,  that  the  Queen's 
Bench  Division  has  at  present  decided  it,  and  that  there  is, 
perhaps,  more  to  be  said  for  this  decision  than  some  who  have 
beguiled  leisure  time  in  discussing  it  seem  lo  think. — Amari- 
can  Law  Magazine. 
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NOTES  OF  CASE&. 


UMiTAnoir  TO  Acnoir  nm  covmnrnre  damagss. 

A  question  of  some  interest,  under  the  Statute  of  Liniita- 
tions,  arose  in  Drdb^  v.  Chicago  R.  L  &  P,  R.  Co.,  (Sup.  Ct.  Iowa, 
April,  1884;  19  North w.  Rep.,  215),  where  it  was  held  that 
when,  since  a  cause  of  action  accrued,  the  Statute  of  .Limita- 
tions has  run,  but  damage  has  continued  to  be  done  within 
the  time  provided  by  statute,  the  action  is  not  barred. 

The  action  was  for  damages  sustained  by  accumulation  of 
water  on  plaintiff's  land,  in  consequence  of  defendant's  em- 
bankment being  constructed  without  proper  culverts.  The 
first  injury  was  sustained  more  than  five  years  (the  statute 
lime)  before  the  action  was  brought,  and  defendant  contended 
that  the  moment  the  plaintiff's  land  was  overflowed  he  had  a 
right,  if  the  circumstances  were  such  as  to  give  him  a  right 
of  action,  to  maintain  an  action  once  for  all  upon  the  theory 
that  no  protection  would  be  furnished  him,  and  that  his  dam- 
ages would  be  measured  by  the  diminution  of  the  value  of 
his  premises  by  the  construction  of  the  road  in  the  manner 
in  which  it  was,  without  ditch  or  culvert,  then  or  thereafter 
to  be  furnished.  He  relied  upon  Powers  v.  OouncU  Bluffs  (45 
Iowa,  652). 

The  court  say  :  "  In  that  case  the  whole  injury  was  regarded 
as*  being  received  at  one  time,  and  that  being  more  than  five 
years  before  the  commencement  of  the  action  it  was  held  to 
be  barred.  But  the  injury  in  that  case  was  of  such  a  character 
'hat  it  was  beyond  the  city's  power  to  remedy  it.  The  remedy 
to  be  applied,  if  any,  was  by  the  construction  of  a  wall  on  the 
plaintiff's  premises  where  the  city  had  no  right  to  go.  The 
remedy  in  the  case  at  bar  is  to  be  applied  on  the  defendant's 
premises,  and  that,  too,  in  the  discharge  of  a  subsisting  obli- 
gation. The  case  falls  under  McConnea  v.  Kibbe  (29  111.,  483) 
and  Boun/er  v.  Cook  (4  Man.,  Gr.  &  S.,  236).  In  our  opinion 
the  plaintiff's  action  is  not  barred." 

Compare  Allen  v.  Todd,  6  Lans.  222;  2  Code  Civ.  Pro.,  Sec. 
415  ;  Ludlow  v.  Hudson  River  R.  R.  Co.,  6  Lans.,  128;  North  Rock 
V.  HiU,  57  N.  Y.  3.51 ;  s.  c,  15  Am.  Rep.,  501,  aff 'g  61  Barb., 
136. 
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BIGHT  OF  A  8TATX  TO  CHAHGX.  BT  A  COBBTITirTIOBAL  PBOTIBIOB, 
THX  BIFLX  OF  OOMPXVBATIOB  FOB  DT JVBIX8  TO  PBOPXBTT. 

A  decision  of  much  interest  regarding  the  right  of  a  state 
to  change,  by  a  constitutional  provision,  the  rule  of  compensa- 
tion for  injuries  to  property  in  respect  to  corporations  incor- 
porated before  the  adoption  of  the  constitution,  was  rendered 
by  Judge  Thayer,  in  the  Philadelphia  Court  of  Common  Pleas, 
on  June  3,  in  the  case  of  PoUent  v.  T?ie  PhiladelpMd  &  Read- 
ing Railroad  Company.  In  this  case  Judge  Thayer  held  that 
the  provisions  of  the  Pennsylvania  constitution  of  1874  apply 
to  all  railroad  companies  existing  at  the  time  of  the  adoption 
of  the  constitution,  as  well  as  to  those  incorporated  since  that 
time,  whether  such  corporations  have  formally  ** accepted"  its 
provisions  or  not.  The  plaintiff  sued  io  recover  consequen- 
tial damages  for  injuries  to  his  property,  which  was  damaged 
by  tlfe  proximity  of  a  track,  which  did  not  absolutely  en- 
croach upon  it.  The  company  pleaded  in  defense  that  it 
was  not  responsible  for  injuries  of  this  character,  its  liability 
being  limited  to  the  cases  of  those  upon  whose  property  it 
actually  entered.  The  court  said  that  this  would  have  been 
the  case  before  the  adoption  of  the  constitution  of  1874,  but 
that  that  constitution  proclaimed  '^a  new  rule  of  right, 
founded  in  better  reason  and  more  equal  justice  "  It  expressly 
declared  that  compensation  shall  be  made  no<  only  for  prop- 
erty taken,  but  for  property  injured  or  destroyed.  The  court 
disposes  of  the  contention  that  the  con./itution  did  not  intend 
to  apply  to  existing  corporations  the  provision  that  "munici- 
pal and  other  corporations  invested  with  the  privilege  of 
taking  private  property  for  public  use  shall  irake  just  compen- 
sation/'etc.,  by  saying,  "the language  used  imports  a  refer- 
ence to  all  corporations  invested  with  thif  power,  whether 
then  constituted  or  hereafter  to  be  constituted.  There  is  not 
a  word  in  the  section  which  furnishes  the  least  ground  for  an 
impression  that  only  future  corporations  were  to  be  subjected 
to  this  provision.  It  is  an  extravagant  assumption,  unsup- 
ported by  any  sound  reason,  to  say  that  the  constitution 
intended  that  all  existing  corporations  should  continue  till 
the  end  of  time  to  inflict  injuries  for  which  the  people  could 
have  no  redress,  and  that  only  corporations  thereafter  char- 
tered should  be  amenable  to  this  just  and  wholesome  pro- 
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yision."  The  argument  that  if  the  provision  applied  to 
existing  corporations  it  was  invalid  because  it  fell  within 
the  prohibition  of  the  eonstitution  of  the  United  States  as  to 
the  impairment  of  contracts,  he  dismisses  with  the  remark: 
''  This  is  in  effect  saying  that  because  no  remed}^  existed  for 
wrongs  of  this  nature  at  the  time  when  the  state  delegated 
to  the  defendants  its  power  of  eminent  domain,  and  because 
they  might  at  that  time  have  exercised  this  power  without 
any  possibility  of  redress  for  consequential  injuries,  this 
amounted  to  a  contract  on  the  part  of  the  state  that  no  con- 
stitution and  no  law  should  ever  be  adopted  or  passed  by  the 
people  of  Pennsylvania  which  should  afford  a  remedy  for 
their  wrongs,  a  contract  that  the  defendants  should  have  a 
perpetual  and  irrevocable  license  to  inflict  consequential 
injuries  without  responsibility  for  damages.  Such  an  argu- 
ment carries  the  doctrine  of  the  inviolability  of  corporate 
rights  to  an  extremity  never  dreamed  of  before.  The  answer 
to  this  bold  assumption  is,  that  the  constitutional  provision 
in  question  impairs  the  obligation  of  no  contract  which  the 
state  ever  made  with  the  defendant.  Their  corporate  fran- 
chises remain  unimpaired.  The  right  of  eminent  domain 
oonferied  upon  them  by  the. state  they  still  possess  in  the 
plenitude  of  the  original  grant.  The  only  effect  of  the  change 
is  that  a  remedy  is  given  where  none  existed  before.  Such 
remedial  legislation  has  never  been  considered  as  falling 
within  the  prohibition  of  the  constitution  of  the  United 
States,  or  as  being  in  any  just  sense  an  infraction  of  the 
compact  contained  in  this  charter."    [Bradstreet's. 
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REPORTED    CASES. 


"A88S88XBVr'    AlTD    ''TAX"    DISTIHOinBHS])— POWZB    OF    MITHIOI- 

PAUTT  TO  IKP08X  A88S88MXHT-CSMBTSBT  VOT  BXUXVXD 

VBOM  A88X88MXirT   70B  BTBBBT  IXPBOTSMSVT— 

HOW  TO  BX  BVBOBCXD. 

{Ohio  Sttpreme  OourU    March  18, 1884.) 

Lima  v.  Cemetery  Absociation. 

1.  In  a  general  sense,  a  tax  is  an  assessment,  and  an  assessment  is  a  tax ; 

bnt  thereis'a  well-reoognized  distinction  between  Uiem,  an  assess- 
ment being  oonfined  to  loci^l  impositions  upon  property  for  the  pay- 
ment of  the  oost  of  pablic  improvements  in  its  immediate  vicinity^ 
and  levied  with  reference  to  special  benefits  to  the  property  assessed. 

2.  A  manidpal  corporation  insisting  on  the  right  to  impose  an  assess- 

ment, should  be  able  to  show  that  such  power  has  been  clearly 
granted  to  it  by  statute;  but  authority  being  shown,  in  general 
terms,  to  make  the  assessment,  whoever  insists  that  his-  property  is 
exempted  from  the  burden,  will  be  required  to  support  his  claim  by 
a  provision  equally  dear. 

8.  An  incorporated  cemetery  association  is  not  relieved  from  an  assess- 
ment for  a  street  improvement  by  a  statutory  provision  exempting 
its  land  from  taxation,  such  exemption  being  regarded  as  confined  to 
taxes  as  distinguished  f^m  local  assessments. 

4.  While  the  lands  of  an  incorporated  cemetery  association,  so  far  as 
exempted,  cannot  be  sold  to  pay  an  assessment  for  the  improve- 
ment of  a  street,  the  municipal  corporation  may  enforce  the  assess- 
ment by  such  remedies  as  the  statute  and  courts  of  equity  afford. 

Error  to  the  court  of  common  pleas.  Reserved  in  the 
District  Court  of  Allen  County. 

In  1882,  Lima,  a  city  of  the  fourth  grade  of  the  second  class 
(Rev.  Stats.,  §  1548),  made  nn  assessment  by  the  feet  front, 
amounting  to  $318.16,  on  real  estate  within  the  city  be- 
longing to  the  Lima  Cemetery  Association,  a  company 
incorporated  under  the  laws  of  this  state.  Rev.  Stats.,  §§ 
3571-3586.  The  real  estate  abuts  upon  an  alley  in  the  city, 
and  the  assessment  was  made  in  due  form  by  the  city  for 
grading  and  paving  the  alley. 

In  an  action  in  the  Court  of  Common  Pleas  of  Allen  county, 
under  Rev.  Stats.,  §§  2286,  2287,  to  enforce  the  assessment,  the 
association  answered,  that  the  lands  ^'  are,  and  for  a  long  time, 
to  wit,  before  the  making  of  said  improvement,  have  been 
used  exclusively  as  a  graveyard  and  ground  for  burying  the 
dead,  and  that  said  lands  are  not  held  with  a  view  to  profit,. 
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or  for  the  purpose  of  speculating  on  the  sale  thereof,  and 
that  said  lands  are* not  taxable,  and  that  the  same  are  not 
on  the  tax  duplicate  for  taxation." 

The  court  overruled  a  demurrer  to  the  answer,  and  subse- 
quently  dismissed  the  petition;  and  a  petition  in  error 
having  been  filed  in  the  district  court,  that  court  reserved 
the  cause  for  decision  by  this  court. 

D.  J.  Cable  for  plaintiff  in  error. 

J.  F.  Brotherton  and  J.  Pillars  for  defendant  in  error. 

Okey,  J.  A  municipal  corpoifation  insisting  upon  the  right 
to  impose  an  assessment,  should  be  prepared  to  show  that  such 
power  has  been  clearly  granted  by  statute;  but,  authority  for 
such  purpose  being  shown,  in  general  terms,  whoever  insists 
that  his  property  is  exempted  from  the  btirden,  will  be 
required  to  support  his  claim  by  a  provision  equally  clear. 
Here  authority  to  levy  the  assessment  is  clearly  granted  in 
general  terms  (Rev.  Stats.,  §  2264),  and  whether  it  is  shown 
by  the  cemetery  association  that  its  property  is  exempted 
from  the  assessment,  is  the  only  question  for  determination. 

I.  It  is  claimed  that  such  exemption  is  implied  from  the  pro- 
vision limiting  the  assessment  to  twenty-five  per  cent,  of  the 
value  of  property  as  assessed  for  taxation  (Rev.  Stats.  §  2270), 
inasmuch  as  the  property  of  the  association  cannot  be  assessed 
for  taxation  (Rev.  Stats.  §  §  2732,  3571,  3578).  This  objection 
was  held  to  be  fatal  in  First  Prea.  Church  v.  Port  Wayne,  36  Ind. 
338  ;  cf.  Matter  of  HArew  Society,  70  N.  Y.,  476.  But  the  diffi- 
culty encountered  in  the  Indiana  case  is  obviated  in  this 
state  by  Rev.  Stats.  §  2269,  in  which  the  course  to  be  pursued 
by  council,  in  such  a  dase,  is  pointed  out. 

'2.  The  constitution  provides :  *' La ws^AoS  be  passed  taxing 
by  a  uniform  rule  ...  all  real  and  personal  property,  accord- 
ing to  its  true  value  in  money;  but  burying  grounds  .  .  . 
'"^V}  by  general  laws,  be  exempted  from  taxation."  Art.  12, 
§  2.  And  by  Rev.  Stats.  §  §  2732, 3571, 3578,  as  we  have  seen, 
burying  grounds — cemeteries — ^are  exempted  from  "  taxation." 
It  is  insisted  that  this  exemption  embraces  assessments. 
True,  in  a  general  sense,  a  tax  is  an  assessment  and  an  assess- 
ment is  a  tax,  but  there  is  a  plain  distinction  between  them. 
The   constitution  provides :    '*  The  general  assembly  shall 
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provide  for  the  organization  of  cities  and  incorporated  villages 
by  general  laws,  and  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts  and  loaning  their 
credit,  so  as  to  prevent  the  abuse  of  such  power."  Art.  13,  § 
B.  In  HiU  V.  Higdon^  5  Ohio  St.  243,  Ranney,  J.,  in  referring 
to  the  insertion  of  the  word  assewment  in  the  organic  law,  by 
the  convention  which  framed  that  instrument,  took  occasion 
to  say :  **  This  power  had  for  many  years  been  in  constant 
and  active  exercise  in  every  part  of  the  state,  and  was  per- 
fectly understood  by  every  member  of  the  convention.  The 
popular  as  well  as  legal  signification  of  this  term  had  always 
indicated  those  special  and  local  impositions  upon  property 
in  the  immediate  vicinity  of  an  improved  street,  which  were 
necessary  to  pay  for  the  improvement,  and  laid  with  reference 
to  the  special  benefit  which  such  property  derived  from  the 
expenditure  of  the  money.  They  had  always  diflfered  widely 
from  the  ordinary  levies  made  for  the  purposes  of  general 
irevenue." 

There  is  nothing,  then,  in  the  constitution  forbidding  either 
the  assessment  of  such  property  or  its  exemption  from  as- 
sessment. The  words  of  the  constitution  authorizing  the 
exemption,  assuming  that  they  extend  to  an  assessment,  are 
strictly  permissive.  May,  in  this  case,  is  not  to  be  read  8?iaU. 
By  the  general  terms  of  section  2264,  the  property  of  the 
association  is  within  the  assessment,  and  it  is  simply  a  ques- 
tioA  of  construction  whether  it  is  taken  out  of  the  general 
words  by  the  other  provisions.  But  applying  the  well  settled 
rule  for  the  construction  of  provisions  exempting  property 
from  such  burdens,  that  is,  tliat  they  are  to  be  strictly  con- 
strued (^Cincinnati  College  v.  The  State,  19  Ohio,  110;  StaU  v. 
Mills,  34  N.  J.  L.  177),  we  are  required  by  the  clear  weight  of 
authority  to  hold,  that  the  exemption  in  our  statutes  of  bury- 
ing grounds  from  taxation  (Rev.  Stats.  §  §  2732,  3571,  3578), 
has  relation  to  taxation  for  revenue  purposes,  and  does  not 
extend  to  an  assessment  for  a  local  improvement  like  that  in 
question  here.  Under  similar  provisions  such  is  the  holding 
in  New  York :  Buffalo  City  Cemetery  v.  Buffalo.  46  N.  Y.  603, 
606,  cited  in  Roaevdt  Hospital  v.  Mayor,  84  N.  Y.  108,  116; 
PBople  v.  Davenport,  91  N.  Y.  674,  586;  Redamation  Diet.  v.  QoUL- 
man,  61  Cal.  206,  208.    In  Maryland :    Bolfimore  v.  QreenmowU 
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(Mmetery^  7  Md.  517.  In  Massachusetts:  Boston^  ete.^  Society  ▼. 
BoBUm,  166  Mass.  181,  s.  c.  17  Am.  R.  153.  In  New  Jersey : 
PloUtermi  v.  Society,  etc.,  fM  N.  J.  L.  385;  The  State  ▼.  Newark, 
35  N.  J.  L.  185.  The  latter  case,  though  reversed  in  36  N.  J.  L. 
478,  is  still  authority  upou  the  point  to  which  it  is  here  cited. 
The  SUUe  v.  Elizabeth,  37  N.  J.  L.  330.  In  Pennsylvania: 
Northern  lAbertiee  v.  St.  John's  Church,  13  Pa.  St.  104 ;  Pray  v. 
Northern  LibeHiea,  31  Pa.  St.  69;  GreenAwrgh  v.  Young,  53  Pa. 
St.  280.  The  later  decisions  are  not  inconsistent  with  the 
cases  cited.  In  Olive  Cemetery  Co.  v.  HiHaddphia,  93  Pa.  St. 
129,  it  appeared  that  by  the  charter  of  the  cemetery  company, 
the  property  was  '^  exempt  from  taxation  excepting  for  state 
purposes."  The  court  properly  said:  "The  rule  is  well  set- 
tled that  an  exemption  in  a  statute  excludes  all  other  exemp- 
tions. JIfilfer  V.  £»ribpa<r jcib, 5  Casey,  226."  In  Virginia:  Orahge 
&  A.  R.  Co.  V.  Alexandria,  17  Gratt.  176.  In  Rhode  Island: 
MaUer  of  CoUege  Street,  8  R.  I.  476;  Beale  v.  Rubber  Co.,  11  R.  I. 
381,  s.  c.  23  Am.  R.  381.  In  Louisiana:  Crowley  v.  Copley^ 
2  La.  Ann.  329;  Lafayette  v  Male  Orph.  Asylum,  4  La.  Ann.  1; 
Yeatman  v.  Crandall,  11  La.  Ann.  220.  In  Missouri :  Lott- 
wood  V.  St.  Louis,  24  Mo.  20;  St.  Louis  Pub.  Schools  v.  SL 
Louis,  26  Mo.  468 ;  Sheehan  v.  Good  Samaritan  Hos.,  50  Mo.  155, 
s.  c.  11  Am.  Rep.  412.  And  see,  generally,  as  to  the  law  re- 
lating to  cemeteries  and  assessments  thereon,  Price  ▼.  Metho- 
dift  E.  Church,  4  Ohio,  515 ;  HuUman  v.  Honcomp,  5  Ohio  St. 
237;  12Moak'sEng.Reps.665;  2  Wait's  Act.  &  Def.  127, 133 ; 
2  Dillon  on  Mun.  Corp.  §  777;  1  Am.  &  Eng.  Corp.  Cas,  267, 
512;  2  Bishop's  Cr.  L.,  §  §  1188, 1190. 

3.  Itis  provided  tha^the  association  may  hold''  not  exceeding 
one  hundred  acies  of  land,  which  shall  be  exempt  from  execu- 
tion, ...  if  used  exclusively  for  burial  purposes,  and  in  no 
wise  with  a  view  to  profit."  Rev.  Stats.,  §  3571.  It  does  not 
appear  how  much  land  this  association  has,  but  let  it  be  as- 
sumed for  the  present  that  the  quantity  is  less  than  one  hun- 
dred acres.  We  agree  that  this  exemption  is  to  be  taken  in 
its  most  comprehensive  sense,  and  hence  there  cannot  be  a 
sale  of  such  lands  under  any  legal  process  whatever.  In  view 
of  this,  it  has  been  thought  that  LowienUe  v.  Neein,  10  Budi. 
549,  s.  c.  19  Am.  R.  78,  is  an  authority  for  holding  that  tin 
exemption  defeats  this  assessment.    Thai  was  an  action  to 
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enforce  an  assessment  on  a  lot  in  Jefferson  street,  Louisville, 
for  regrading  and  repaying  the  side  walk  along  the  front  of 
the  lot.  t'he  judge  delivering  the  opinion  stated  the  fact  to 
be,  that  'Hhe  lot  was  conveyed  to  the  city  in  1834,  to  be  held 
in  trust  for  the  use  of  the  Roman  Catholic  congregation  in 
Louisville,  as  a  burying  ground,  and  has  been  filled  with 
graves  for  more  than  twenty  3'ear8,  and  has  never  been  used 
since  1834  for  any  other  purpose  than  a  graveyard ;  and  it  is 
admitted  that  no  revenue  is  derived  from  it,  and  that  the  Rt. 
Rev.  Bishop  McClosky,  who  now  holds  the  title  as  trustee,  has 
no  funds  in  his  hands  belonging  to  the  trust  with  which  to 
pay  the  assessment."  The  legislature  had  not  granted  au- 
thority to  remove  the  bodies,  nor  had  the  city  assumed  to 
exercise  such  authority,  and  the  court  held  that  there  was  no 
authority  to  enforce  the  assessment  in  that  suit.  And  see 
Matter  of  Mayor  11  John.  77,  and  Albany  9treet,  11  Wend.  150. 
But  here,  for  aught  that  appears  in  the  record,  the  association 
has  funds  to  pay  the  assessment,  and  indeed  for  aught  that 
appears  it  has  lands  not  occupied  by  graves  exceeding  one 
hundred  acres  in  quantity.  It  does  n^t  appear  that  the  asso- 
ciation is  without  the  means  to  pay  the  assesemetit,  and  cer^ 
tainly  we  could  not  assume  that  it  will  remain  without  funds. 
Although  the  association  is  not  strictly  one  for  mere  profit, 
nevertheless  it  is  empowered  by  the  statute  to  do,  at  its  own 
expense,  not  only  the  very  work  for  which  it  is  here  in  part 
assessed,  but  it  may  improve  and  ornament. its  grounds  in 
such  way  as  to  its  officers  may  seem  proper.  While  the  cen^ 
etery  lands,  assuming  them  to  be  within  the  Hmitaiion,  can- 
not be  sold  on  any  legal  process,  we  think  the  city  may, 
nevertheless,  be  able  to  collect  the  assessment,  if  indeed  occa- 
sion should  arise  for  resorting  to  further  proceeding,  in  this 
case ;  for  the  statute  pAainly  authorizes  proceedinf^fe  ^th  at 
law  and  in  equity  (Rev.  Stats.  §  §  2286,  2287),  and  pa.i  ment, 
if  not  voluntarily  made,  could  doubtless  be  secured  by  the 
appointment  of  a  reoeiver,  by  sequestration,  or  hy  such  other 
appropriate  remedy  as  equity  may  a£ford  (2  Dillon's  Mun. 
Corp.  §  822),  without  in  any  way  disturbing  the  resting  place 
of  those  reposing  in  *'  the  city  of  the  dead." 
[To  appear  in  42  Ohio  St]  Jadffm>mt  rtmmi. 
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OAV  A  BTATX  BB  8VB0  DT  A  FBDBBAL  CIRCUIT  COURT  BT   CVS  OF 

ITS  owR  cmzEirsi 

(Notes  by  Judos  Hughes  to  bis  decision  in  Harvey  dt  BUnr  v.   VtrgmuL) 

The  proposition  that  a  citizen  who  has  been  injured  in  a 
constitutional  right  by  hisown  State  may  sue  that  State  in  an 
inferior  Federal  Court,  is  a  novel,  if  not  a  startling  one.  It 
is  probable  that  such  a  suit  has  never  before  been  brought.  It  is 
certain  that  it  could  not  have  been  brought  before  the  passage 
of  the  judiciary  act  of  March  3d,  1875,  hereinafter  described. 
See  Supplement  to  Revised  Statutes,  173 ;  and  18  U.  S.  Stat 
470. 

Yet  the  language  of  section  2,  Article  III.,  of  the  Constitu- 
tion, seems  to  extend  the  judicial  power  of  the  United  States 
to  such  suits.  That  language  is  tnat  this  power  shall  extend 
to  ''all  cases,  in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties,"  Ac.  There 
is  not  in  the  clause  itself  nor  in  any  provision  of  the  Consti- 
tution, an  exemption  from  this  grant,  of  suits  brought 
against  States  by  their  own  citizens. 

It  is  true  that  the  second  paragraph  of  the  same  section  of 
the  Constitution  provides  that  in  cases  in  which  a  State  shall 
be  a  party,  the  Supreme  Court  of  the  United  States  shall  have 
original  jurisdiction ;  and  Mr.  Alexander  Hamilton,  in  the 
Slst  number  of  the  Federalist^  indicated  the  belief  that  the 
jurisdiction  granted  by  this  clause  was  intended  to  be  an  ex- 
clusive "original  jurisdiction."  But  the  first  Congress,  that 
of  1789,  construed  the  clause  in  section  13  of  the  first  judi- 
ciary act  otherwise ;  and  the  Supreme  and  Circuit  Courts  of 
the  United  States  have,  in  repeated  decisions,  held  that  the 
Constitution  in  giving  original  jurisdiction  to  the  Supreme 
Court  of  causes  in  which  States  are  parties  did  not  mean  to> 
make  that  jurisdiction  exclusive.  These  several  decisions 
are  reviewed  in  the  very  recent  case  of  Ames  v.  Kansas,  111, 
U.  S.  449,  in  a  decision  in  which  the  Supreme  Court  of  the 
United  States  reiterates  that  proposition. 

Section  2  of  Article  III.  of  the  Constitution,  having  granted 
the  jurisdiction  under  consideration,  the  only  question  is 
whether  Congress,  by  legislation,  has  authorized  the  Federal 
Courts  to  exercise  it  Let  it  be  borne  in  mind  that,  as  to  the 
appellate  jurisdiction  of  the  Supreme  Court,  and  all  the  juris- 
diction of  the  Circuit  and  District  Courts  of  the  United  States, 
the  Constitution  does  not,  propria  vigore^  confer  jurisdiction  ; 
but  has  granted  a  large  fund  of  it  which  Congress  may  or  may 
not  bring  into  exercise.  Although  Congress  has  been  slow  to 
utilize  all  the  jurisdiction  authorized  by  the  Constitution, 
yet,  since  1875,  it  may  be  said  to  have  well  nigh  brought  the 
whole  of  it  into  requisition. 
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As  early  as  1789,  Congress  granted  appellate  jurisdiction 
to  the  Supreme  Court  in  all  cases  jiutborized  by  section  2, 
Article  III;  that  is  to  say,  by  section  25  of  the  judiciary 
act  of  1789  (now  modified  into  section  709  of  Rev.  SUt.;^ 
Congress  authorized  the  Supreme  Court  to  review  on  appeal 
all  judgments  and  decrees  of  the  courts  of  highest  resort  in 
the  States  in  cases  where  is  drawn  in  question  the  validity  of 
any  State  statute  alleged  to  be  repugnant  to  the  Constitu- 
tion, or  to  a  law,  or  to  a  treaty  of  the  United  Staten,  in  which 
the  decision  of  such  State  Court  was  in  favor  of  the  validity 
of  such  State  statute.  This  is  but  the  gist  of  the  prin- 
cipal clause  of  the  section,  which  is  ver^  comprehensive  m  its 
grant  of  jurisdiction.  The  effect  and  intent  of  the  section, 
as  affecting  suits  brought  against  their  own  States  by  citi- 
zens by  appealing  under  it  to  the  Supreme  Court  of  the 
United  States,  was  carefully  discussed  by  Chief-Justice  Mar- 
shall in  the  case  of  Cohens'  v.  Virginia^  6  Wheaton,  373,  ex- 
tracts from  which  are  given  below. 

It  was  not  until  the  passage  of  the  act  of  March  3,  1875, 
that  Congress  gave  to  tne  Circuit  Courts  of  the  United  States 
jurisdiction,  as  authorized  by  section  2  Article  III.,  of  idl 
cases  arising  under  the  Constitution,  or  a  law,  or  a  treaty  of 
the  United  States.  In  this  act,  such  jurisdiction  was  given 
without  any  exception  as  to  parties  to  suits  or  their  charac- 
ter. The  act  of  1789  had  given  appellate  jurisdiction  to  the 
Supreme  Court  in  all  cases  of  this  class  without  respect  to 
amount  (which  might  be  ever  so  small)  or  to  parties.  The 
jurisdiction  to  Circuit  Courts  by  the  act  of  1875  is  equally 
without  exception  as  to  parties,  but  is  limited  to  suits  where 
the  matter  in  controversy  is  not  less  in  value  than  $500.  The 
effect  and  intent  of  the  act  of  1875  were  discussed  with  care 
by  Chief-Justice  Waite  in  the  case,  before  mentioned  as  being 
recently  decided,  of  Ames  v.  Koixms^  extracts  from  which  are 
given  below. 

First.  Let  us  see  what  was  said  on  the  question  whether  a 
citizen  could  sue  his  own  State  in  a  Federal  Court  for  a  Fed- 
eral right  of  which  she  had  deprived  him,  in  the  case  of  Cb- 
hens  V.  Virginia,  6  Wheaton,  375.  The  State  of  Virginia  had 
proceeded  against  her  own  citizen  in  one  of  her  own  courts  by 
indictment,  and  deprived  him  of  a  right  given  him  by  a  law  of 
Con^resj.  Whereupon  the  citizen  sued  the  dtate  by  appeal 
in  the  Supreme  Court  of  the  United  States,  under  section  25 
of  the  judiciary  act  of  1789.  One  of  the  objections  urged 
against  the  jurisdiction  was,  that  a  State  was  a  party.  Chief 
Justice  Marshall,  amongst  other  things,  said :   p.  378, 


**The  first  question  to  be  considered  is,  whether  the  Juriadlotion  of  this 
court  is  excluded  bj  the  character  of  the  parties,  one  of  them  being  a 
SUte,  and  the  other  a  citisen  of  that  State.     The  second  section  of  the 
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third  article  of  the  Constitutioxi  defines  the  extent  of  the  JadioUl  power 
of  the  United  States.  Jurisdiction  is  riyen  to  the  ooarts  of  the  Union 
in  two  classes  of  cases.  In  the  first,  their  Jariadiction  depends  on  the 
character  of  the  cause,  whoever  may  ^  the  parties.  This  dasa  compre- 
hends '  ali  cases  in  law  and  equity  arising  under  thia  Oooatitution,  ih» 
laws  of  the  United  States,  and  treaties  made  under  their  authorl^.'' 
This  dauseeztendsthe  Jnrisdictioil  oT  the  court  to  all  the  cases  deserihed, 
without  making  in  its  terms  any  exception  whatever,  and  without  anj 
regard  to  the  condition  of  the  party.  If  there  be  any  exception,  it  ia  to  be 
implied  against  the  express  words  of  the  article.  In  the  second  daas, 
the  Jurisdiction  depends  entirely  on  the  character  of  the  parties." 

On  page  391  of  the  opinion  this  passage  occurs: 

'^  If  Jurisdiction  depended  entirely  on  ^he  character  of  the  parties,  and 
was  not  giyen  where  the  parties  have  not  an  ori^nal  right  to  come  into 
court,  that  part  of  the  second  section  of  the  thira  article  which  extenda 
lurisdiction  to  all  cases  arising  under  the  Constitution  and  laws  of  the 
united  States  would  be  mere  surplusage.  It  is  to  give  Jurisdiction  where 
the  character  of  the  parties  would  not  give  it  that  thia  very  important 
part  of  the  clause  was  inserted." 

On  page  382  he  said  the  judicial  power  of  the  United  States 

^*  is  authorised  to  dedde  ail  cases,  of  every  description,  arising  under 
the  Oonstitntion  or  a  law  of  the  United  Statea.  Prom  this  general  grant 
of  Jurisdiction  no  exception  is  made  of  those  cases  in  which  a  State  maj 
be  a  party.  When  we  consider  the  situittion  of  the  government  of  the 
Union  and  of  a  State  in  relation  to  each  other;  the  nature  of  our  Consti- 
tution ;  the  subordination  of  the  State  goYemmenta  to  the  Ck>natltution  ; 
the  great  purpose  for  which  Jurisdiction  over  all  cases  arising  under  the 
€k>nstitotion  and  laws  of  the  United  States  is  confided  to  the  Judlcfid 
department;  are  we  at  liberty  to  insert  in  this  generalgrant  an  excep- 
tion of  those  cases  in  which  a  State  may  be  a  party  T  Will  the  apirit  of 
the  Constitution  Justify  this  attempt  to  control  its  words  T  We  think  it 
will  not.  We  think  a  case  arising  under  the  Constitution  or  laws  of  the 
United  States  is  cognisable  in  the  oourta  of  the  Union,  wkoeoer  wuMjf  ^e 
the  parties  to  that  ca«e." 

On  page  383,  speaking  of  this  class  of  cases,  he  said  : 

«  The  Constitution  gave  to  every  person  having  a  oUdm  upon  a  State  a 
right  to  submit  his  case  to  the  court  of  the  nation.  However  unimpor- 
tant his  claim  may  be,  howevei*  little  the  community  may  be  intereated 
in  its  decision,  the  framers  of  our  Constitution  thought  it  neoesaary,  for 
the  purposes  of  Justice,  to  provide  a  tribunal  as  superior  to  influence  ss 
possible,  in  which  that  claim  might  be  decided.  Can  it  be  imagined  that 
the  same  persons  considered  a  case  involving  the  Constitution  of  oar 
country  and  the  mi^esty  of  the  laws,  questionsln  which  eveiy  American 
citizen  must  be  deeply  interested,  as  withdrawn  from  this  tribunal 
because  a  State  is  a  party  T  " 

And  again,  on  page  391: 

**  It  may  be  true  that  the  partiality  of  the  State  ^tribunals,  in  ordinary 
controversies  between  a  State  and  its  citiaens,  was  not  apprehended,  and 
therefore  the  Judicial  power  of  the  Union  waa  not  extended  to  aucfa 
cases;  but  this  was  not  the  sole  nor  the  greateat  object  for  which  thia 
department  was  created.  A  more  important,  a  mncn  more  intereating 
object,  was  the  preservation  of  the  Constitution  and  laws  of  the  Unitea 
Statea,  so  far  as  they  can  be  preserved  byjudicial  authority ;  and  thcw^ 
fore  the  jurisdiction  of  the  courts  of  the  Union  was  expresslv'  extended 
to  all  cases  arising  nnd<«r  the  Conatitution  and  thoae  laws.  If  the  Con- 
stitution or  laws  may  be  violated  by  proceedinga  instituted  by  a  State 
against  its  own  citiiens,  and  if  that  violation  may  be  such  as  esaentially 
to  affect  the  Conatitution  and  the  lawa— such  as  to  arreat  the  progresa-of 
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government  in  ite  constitaiional  oouree— why  sboald  these  ctaes  be 
excepted  from  that  proyision  which  expresaly  extends  the  jadicial 
power  of  the  Union  to  sU  cases  arising  under  the  Constitution  and  lawsT 
*^  After  bestowing  apon  this  subject  the  most  attentive  consideration, 
the  court  can  perceive  no  reason,  feunded  on  the  character  of  the  parties, 
for  introducing  an  exception  which  the  Constitution  has  not  made ;  ana 
we  think  that  the  judicial  power,  as  originallv  given,  extends  to  all 
eases  arising  under  the  Constitution  or  a  law  of  the  United  States,  who- 
ever may  be  ike partiea.** 

Thi8  language  is  too  explicit  to  admit  of  doubtful  inter- 
pretation. So  far  as  the  authority  of  Chief-Justice  Marshall 
can  establisli  it,  the  doctrine  is  true  that  the  Constitution 
does  authorize  a  citizen  to  sue  kis  own  State  in  a  Federal 
Court  for  a  right  eiven  by  the  Constitution  or  a  law  of  the 
United  States,  of  wq^ch  his  State  has  deprived  him. 

Seoofid.  Can  such  a  suit  be  maintained  in  a  Federal  Circuit 
Court  ?^ 

The  langua^^e  of  the  court  in  the  late  case  of  Amea  v.  Ka/nsa$ 
is  equally  explicit.  It  refers  to  and  adopts  the  language  of 
Judge  Marshall  in  Cohem  v.  Ftr^nui.  That  was  a  case  ii^ 
which  Kansas  sued  its  own  citizen  (a  railway  comnany)  in 
one  of  its  own  courts,  to  question  a  right  claimed  by  the 
company  under  a  law  of  Congress.  The  company  removed 
the  case  into  the  Circuit  Court  of  the  United  States,  under 
the  act  of  March  8,  1876.  Motion  was  made  to  remand, 
which  was  denied;  whereupon  appeal  was  take^*  to  the 
Supreme  Court  of  the  United  States.  As  to  the  removal, 
the  company  was  in  the  relation  of  plaintiff,  and  the  State 
in  that  of  defendant.  The  question  was,  whether  the  Federal 
Circuit  Court  could  take  cognizance,  as  against  the  State  and 
against  her  will,  of  a  suit  in  which  the  State  was  a  narty.  The 
Supreme  Court,  following  the  reasoning  of  Judge  Marshall  in 
Cohens  v.  Virginia^  held  that  the  Circuit  Court,  after  removal, 
had  rightful  cognizance  of  the  suit. 

After  discussing  at  length  the  question  whether^  in  the 
second  paragraph  of  section  2,  article  3,  of  the  Constitution, 
giving  "original  jurisdiction"  to  the  Supreme  Court  of  cases 
in  which  a  State  was  a  party,  it  was  intended  that  that  juris- 
diction should  be  exclusive;  and  after  reviewing  the  law  of 
1789  and  the  cases  in  which  it  had  been  held  that  the  juris- 
diction was  not  exclusive,  Chief-Justice  Waite,  in  the  con- 
cluding paragraphs  of  the  decision,  said : 

*'  In  view  of  the  prsotical  oonstruotion  put  on  this  provision  of  the 
Constitution  by  Oongreee  at  the  moment  of  the  oiiganisation  of  the 
government,  and  of  the  significant  fact  that  from  1789  until  now  no 
6ourtof  the  UnitM  States  has  ever,  in  its  actual  adjudications,  deter- 
mined to  the  contrary,  we  are  unable  to  say  that  it  is  not  within  the 
power  of  Congress  to  grant  to  the  inferior  courts  of  the  United  States 
jurisdiction  in  cases  wliere  the  Supreme  Court  has  been  vested  by  Con- 
gress with  original  Jurisdiction.  It  rests  with  the  legislative  department 
of  the  government  to  say  to  what  extent  such  grants  shall  be  made. 
•    «    •    •    We  are  unwilling  to  say  that  ttie  power  does  not  <^xlst. 
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*'  It  remains  to  consider  whether  Jurisdiction  has  been  g^ven  to  dreiilt 
Ooorto  of  the  United  States  In  cases  of  this  kind.  As  has  been  seen,  it 
was  not  given  by  the  Jadidary  act  of  1789,  and  It  did  not  exist  in  ISTS, 
when  the  case  of  Wisconsin  v,  IhUtUh^  2  Dillon,  406,  was  decided  bj  |fr. 
Justice  Miller  on  the  circuit.  But  the  act  of  March  3,  1876,  (e.  137,  18 
Stat.,  470),  'to  determine  the  jurisdiction  of  Circuit  Courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  the  State  courts,  and 
for  other  purTOses,'  does,  in  express  terms,  provide  that  *the  Circuit 
Courts  of  the  United  States  shall  have  original  cognisance,  ooncurreot 
with  the  courts  of  the  several  States,  of  iQl  suits  of  a  civil  nature  at 
common  law  or  In  equity  •  •  •  •  arising  under  the  Constitution  or 
laws  of  the  United  States;*  and  also  thpt.  suits  of  the  same  nature, 
begun  In  a  State  court,  may  be  removed  to  the  Circuit  Oourta.  •  •  •  • 
The  only  question  we  have  to  consider,  therefore,  is  whether  suits  cog- 
nisable In  the  courts  of  the  United  States  on  account  of  the  nature  of 
the  controversy,  and  which  need  not  be  brought  originally  In  the  So* 
preme  Court,  may  now  be  brought  In  or  removed  to  the  Circuit  Courta 
without  regard  to  the  character  of  the  parties.  All  admit  that  the  act 
does  give  the  requisite  Jurisdiction  in  suits  where  a  State  ia  not  a  party; 
so  that  the  real  question  is,  whether  the  Constitution  exempts  the  States 
from  Its  operation.  The  same  exemption  was  claimed  In  Oahena  v.  Vtr- 
ginia  to  show  that  the  appellate  Jurlsalctlon  of  this  oourt  did  not  extend 
to  the  review  of  the  Judgment  of  a  State  Court  rendered  in  a  suit  by  a 
State  against  one  of  its  citisens ;  but  Chief- Justice  Maraball  said :  [here 
Quoting  some  of  the  passages  already  quoted  above].  The  lanRuage  of 
the  act  of  1875,  In  this  particular,  in  identical  with  that  of  the  Cbnstitu- 
tlon,  and  the  evident  purpose  of  Congress  was  to  make  the  original 
Jurisdiction  of  the  Circuit  Courts  oo-extensi  ve  with  the  Judldai  power  in 
all  cases  where  the  Supreme  Court  had  not  already  been  Invested  by  law 
with  exclusive  cognisance.  •  •  •  •  The  Judicial  power  of  the  united 
States  extends  to  all  cases  arising  under  the  Constitution  and  laws,  and 
the  act  of  1875  commits  the  exerdse  of  that  power  to  the  Circuit  Courts. 
It  rests,  therefore,  on  those  who  would  witndraw  any  case  wiUiin  that 
power  from  the  cognisance  of  the  dnrult  Courts  to  sustain  their  excep- 
tion on  the  spirit  and  true  meaning  of  the  act,  which  spirit  and  true 
meaning  must  be  so  apparent  as  to  overrule  the  words  its  framera  have 
employed.  To  the  extent  that  the  words  conflict  with  other  laws  giving 
exclusive  Jurisdiction  to  this  court,  this  has  been  done;  but  no  more." 

In  accordance  with  these  views  the  Supreme  Court  sus- 
tained the  jurisdiction  of  the  Circuit  Court  to  retain  the  case. 
Can  there  be  any  doubt  that  the  language  of  Judge  Waite  and 
this  ruling  as  conclusively  settle  the  question  under  con.<tid- 
eration,  as  to  the  Circuit  Courts,  as  that  of  Chief-Justice  Mar- 
shall did  as  to  the  appellate  jurisdiction  of  the  Supreme 
Court? 

Still,  the  maxim  remains  true,  that  a  State  cannot  be  sued 
except  in  a  manner  and  in  a  forum  consented  to  by^  itself. 
But  let  it  be  remembered  that  the  Constitution  of  the  Union 
is  no  more  nor  less  than  a  grant  bv  the  States  to  the  Union 
of  the  powers  it  enumerates.  And  the  very  question  which 
\ire  have  been  discussing  is,  whether  or  not  section  2  of  article 
3  is  a  grant  of  the  power  and  jurisdiction  under  consideration. 
If  it  is,  as  is  held  by  the  two  Chief  Justices,  then  the  State  of 
Virginia  has  consented  to  be  sued  in  the  Federal  Courts  in 
the  cases  embraced  by  that  section;  and  the  question  is  at 
end. 
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DIGEST  OF  CASES. 


AidgBM  of  Pledged  Btenritiai  Jbrcetowrg— ^cecmtUaftfc  to  Assignor.— 
l¥here  the  pledgee  of  mortgage  bonds  assigns  them  as  collateral  seonrity 
for  a  debt  of  bis  own,  and  the  assignee,  fdredosing  against  the  original 
pledgeor  w^tl  out  Joining  the  assignor  as  a  party,  buys  in  the  bonds  him- 
aelf,  be  is  bound  to  account  to  the  assignor  for  the  bonds  or  their  value, 
and  not  merely  for  the  amount  paid  by  him  for  them  at  the  foreclosure 
4Hde.  1st  NojL  Bank  of  Jed^ersonvUle,  Ind.^  v.  Okio  FcUU  Our  dt  Locomotive 
Works.    U.  8.  C.  C.  Ind.    20  Fed.  Rep.  65. 

Broker  and  CUoat.— To  establish  a  prima  facie  case  entitling  to  a  re- 
4»Yery  a  broker  must  not  only  prove  employment  and  a  subsequent  sale 
of  the  property  to  the  person  introduced  by  him  in  a  case  where  spedllc 
terms  were  not  given,  but  he  must  show  that  his  services  were  otherwise 
so  instrumental,  as  that  through  his  agency  the  minds  of  the  parties 
met  upon  everything  essential  to  a  final  determination  of  purchase  and 
aale.  BiomquisiY.  Arnold.  K.  T.  City  Ct.  Oen.  T^rm.  N.  T.DaUyReg. 
June  2ft. 

GoantJ—  Charffes/or  Bemoving  and  Quardmg  D^endamt  on  Bemoval<tf 
JiidfeCiiMn^.— Where  a  person  charged  with  crime  is  removed  from  one 
county  to  another,  it  is  proper  (in  the  absence  of  statutory  provisions) 
for  the  sheriif  of  the  county  to  which  the  cause  is  removed  to  carry  the 
prisoner  there,  and  the  city  or  county  from  which  the  removal  takes 
place  must  pay  for  the  service,  and  also  the  neoessaiy  expense  of  guard- 
ing the  prisoner  as  well  as  the  expenses  of  the  trial.  Oom.  Howard 
Oounty  V.  Mayor^  etc.    Ct.  App.  Md.    17  Rep.  715. 

Cnstom  of  AsioeiatioB  as  Xvidenoe—  Undisdosed  Q^a^iJlcation  of  Written 
Agreement  not  CbmpeeeiU.— Evidence  of  the  practice  or  custom  of 
an  association  in  dealing  with  other  persons,  in  the  absence  ot  any 
proof  of  either  a  general  or  local  custom,  or  any  usage  of  trade,  or  pre- 
vious like  dealing  between  the  same  parties,  is  incompetent.  A  party  to  a 
written  agreement,  signed  and  delivered  without  qualification,  shall  not 
testily  as  to  his  undisclosed  thought  or  intention  to  nullify  words  and 
acts  relied  on  by  othen«,  which  In  then^selves  prima  facie  evidence  the 
agreement.  Jvniata  Biding  and  Loan  Ass^n  v.  Hetzd.  Sup.  Ct.  Pa. 
Pittsb.  Leg.  Jour.«  July  9, 1884. 


Divoroe— i2en'sfenoe  of  TTt/e.— That  a  wife,after  the  commission,  by  her 
husband,  of  an  offense  or  Injury  which  entitles  her  to  a  divorce,  is  under 
no  f urtlier  legal  obligations  to  make  bis  residence  or  dbmicile  hers,  but  is 
for  all  the  purposes  of  seeking  redress  under  the  statute  in  relation  to  di- 
vorce, at  liberty  to  acquire  or  establish  for  herself  h  residence  or  dom- 
cile,  separnte  from  his,  and  that  if  such  rrsidence  has  in  it  the  proper 
element  of  permanence,  and  isarquirc<i  in  good  faitb,  it  is  sufficient  to 
authorize  a  decree  of  divorce,  although  the  residence  and  domicile  of  the 
husband  may  be  in  another  and  a  foreign  jurisdiction.  Derby  v.  Derby, 
App.  Ct.  III.    Chicago  lieg.  News,  May  31.  1884. 
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IhiWT—Jie-^marriage  on  StqfposUUm  of  Death  of  F\ifrmtfr  W^^—Biglil 
of  Second  ITt/e.— In  an  action  for  the  recovery  of  dower  in  real  estate  of 
whioh  one  P.  was  aeiaed  during  his  lifetime,  it  appeared  that  plaintiff 
was  married  to  said  P.  in  1866 ;  that  P.  in  1889,  had  been  married  to  one 
B.,  hot  for  more  than  five  years  before  his  marriage  to  plalntifl^  he  had 
not  beard  that  his  former  wife  was  living ;  that  bis  marriage  to  plaintiff 
was  contracted  In  good  fldth  and  with  the  fall  belief  of  the  parties  that 
the  ff  »rmer  wife  of  P.  was  dead ;  that  in  1874  a  decree  was  entered  declar- 
ing plaintiff's  marriage  to  be  null  and  void,  because  the  former  wife 
was  living,  but  only  void  from  the  time  that  its  nullity  was  the^by  pro- 
nounced. HMLy  That  as  the  marriage  of  plaintiff  to  P.  was,  when  sol- 
emnized, a  lawful  marriage,  and  continued  to  be  so  to  the  time  Its  nullity 
was  pronounced  by  the  Judicial  decree,  which  was  wholly  prospective  in 
its  effects,  she  was  P.'s  lawful  wife  during  that  time  and  was  entitled  to 
dower  in  the  real  estate  of  which  he  within  that  period  became  owner. 
Price  V.  Price,  N.  T.  Sup.  Ct.  Gen.  Term.  N.  T.  Bally  Reg.,  June  10, 
1884. 


Oaa  Compaaies— 06i^9a<Mm  to  Syppl^f^DepoeU  as  Ouaramig, — A  gaa 
company  is  bound  to  furnish  citisens  with  gas  in  localities  where  its 
pipes  extend,  under  reasonable  conditions.  A  requirement  on  the  part 
of  the  company  that  a  deposit  of  money  to  guaranty  the  payment  of  the 
price  of  gas  used  is  not  unreasonable,  and  (he  company  may  diaoontlnue 
the  supply  of  gas  unless  it  is  complied  with.  WHUams  v.  JAitiial  Oas 
(h.    8.  C.Mich,    n  Rep.  719. 

light  sad  AJr^Saeemem  -Hasfden  v.  J)miekeri  4  Slew.  Bq,  *2i7  iKHm- 
piiisA«d.— Where  one,  who  is  the  owner  of  two  sdjoining  lots  of  land  on 
one  of  which  is  a  house  with  an  apparent  and  continuous  right  of  light 
and  air  through  srindows  therein  over  ^be  other  lc«,  conveys  away  the 
former  lot  retaining  the  latter,  there  Is,  in  the  absence  of  any  express 
provision  to  the  contrary,  an  Implied  graot  by  him  of  the  right  to  the 
light  and  air  whioh  have  been  enloyed  through  the  windows  over  the 
other  property  and  Ike  cannot  derogate  from  his  own  grant  by  building 
on  such  other  property  bo  ss-to  obstruct  or  materially  Interfere  with  the 
enjoyment  of  light  and  air  through  those  windows.  &  /Sutphen  eL  aL 
Et're  V.  Therkelmm.    N.  J.  Gt.  of  Chan.,  9^eb.,  "Si.    7  y.  J.  Iaw  Jour.  21&. 

Motiee--OorporcMon-~Qffioers-~Khowledge.--'When  the  same  person  is 
an  officer  of  two  cosporations,  and  he  tvanefbrs  securities  issued  by  one 
to  the  other,  with  knowledge  that  the  securities  are  aubject  to  an  infirm- 
ity which  renders  them  invalid  in  any  hands  but  those  of  a  bomajkle 
holder  for  value,  his  Icnowledge  is  not  the  knowledge  of  the  tranaferee. 
Kayy.Hackeneaek,slc.,Co.    N.  J.  Cli.  Gt.    11  Stew.  168. 


Praotiee — Joint  Motion  for  a  New  Trial, — A  motion  for  a  new  trial  is 
indivisible,  and,  when  made  jointly  by  two  or  mpre  parties,  if  it  cannot 
be  allowed  as  t  >  \\\  it  must  be  overruled  as  to  all.  Duteher  v.  State,   8.  C. 

Neb..  Muy  2'  ..     19  N.  W.  llep.  612. 
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l%miin§—SBrvieM  Xaepert  2%0Cimoi^y— Ome6v«"<  JTee.— Both  at  oom- 
mon  law  and  under  the  oode  a  plaintiff  may  reoovar  the  reasonable  value 
of  bis  serrieee,  regardless  of  oontract,  under  a  oom plaint  of  the  nature  ol 
an  tmleWtoltK  aaaumpaU.  In  an  action  to  reooyer  the  value  of  an  attor- 
ney's professional  serrioes  the  jury  are  not  bound  by  the  opinion  of  ex- 
perts as  to  such  value,  but  may  use  their  own  knowledge  and  experience 
in  determining  the  value.  An  instruction  that  their  '*  finding  as  to  such 
value  should  be  a  fair  and  reasonable  sum  according  to  the  evidence,, 
after  considering  all  the  evidence  upon  the  subject,  ho  more  and  no  less" 
is  proper.  When  an  attorney's  fee  is  contingent  upon  ultimate  success 
in  a  particular  suit  t  the  question  when  such  ultimate  success  was  obtained 
is  a  question  of  law.  In  the  present  instance  such  success  wss  obtained 
upon  the  entry  of  the  decree  in  the  circuit  court  in  the  suit  in  which  the 
services  sued  for  were  rendered.  In  determining  the  reasonable  value  of 
an  attorney's  services,  the  jury  should  consider  the  character  of  the  liti- 
gation in  which  the  same  were  rendered;  the  novelty,  difficulty  and  im- 
portance of  the  questions  involved ;  the  value  of  the  rights  or  property 
in  controversy ;  the  attorney's  position  in  the  case  as  leading  or  assistant 
counsel,  and  the  degree  of  responsibility  resting  upon  him ;  the  length  ef 
time  necessarily  consumed  by  the  trial  and  other  court  proceedings ;  the 
Iket,  if  it  be  a  fact,  that  compensation  is  wholly  contingent  upon  success, 
and  the  manner  in  which  his  duties  are  performed.  The  verdict  in  this 
case,  tested  by  these  considerations,  is  not  excessive.  LeUeiudor/er  v. 
i»V,  Admr,  eUs,,  Sup.  Ct.  Oal.  3  West  Oo«st  Rep.  186.  Filed  May  16, 1884. 


•—The  porter,  on  a  train  for  carriage  of  passengers,  is  not  bound,  ordi- 
narily, to  give  notice  to  passengers  of  the  opening  and  shutting  of  the 
doors  of  a  car.  A  passenger  who  unnecessarily  places  his  hand  on  the 
f^mework  of  the  door,  so  that  when  closed  he  must  be  injured,  is  guilty 
of  contributory  negligence.  OiUveatonj  «te.,  Ob.  v.  Davidmm.  8.  C.  Tex. 
17  Rep.  729. 


Bemoval  of  QKom^Praetice^Several  SitiU—Saine.Pairtiea  and  Oonue.-— 
Suits  upon  causes  of  action  which  might  have  be^n  joined  may  be 
consolidated  (Code,  Sec  20^,  and  so  of  several  actions  for  the  same  cause. 
Where  there  are  several  actions  for  the  same  cause  pending  in  the  same 
court  at  the  same  time,  any  step  taken  in  any  one  of  them  should  bind 
the  parties  in  all  of  them,  although  the  causes  were  not  consolidated. 
Where  two  or  more  suits  between  the  same  parties  in  interest,  as  to  the 
same  subject  matter,  are  pending  in  the  state  court,  a  trial  of  one  will 
conclude  the  parties ;  and  removal  to  the  United  States  court  can  be  h^d 
in  neither,  if  application  therefor  is  not  made  before  or  at  the  first  term 
when  either  could  have  been  tried.  ISwnui  et  €U.  v.  Smith.  U.  S.  C.  C, 
D.  Col.,  June  23, 1884.    4  Col.  Law  Rep.  728, 


8idt  J  gainst  a  Bank  by  Holder  of  C9keeik.~The  holder  of  a  check  on  a 
bank  cannot  sue  the  bank  for  refusal  to  pay  it  on  presentation,  though 
the  drawer  have  sufficient  on  deposit  to  meet  it.  Oreveling  v.  The  Bloama- 
Imry  National  Bank.    N.  J.  Sup.  Ct.,  Feb.,  1884.    7  N.  J.  Law  Jour.  200. 
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Iftl«  OB  Tiao  OB  BooBTod  Voto—  Title  PoLBata^By  AeoepUinee  of  Pwaemrerf 
JTote.— Althoagh  the  terms  of  eale  be  that  a  note  with  oeearity  waa  to  ba 
given  by  the  bidden  for  srooda  parchaaed  if  the  amount  exceeded  tan 
dollara,  a  snbaequent  delivery  without  requiring  a  note  to  be  given  will 
paasthii  title,  although  there  was  no  actual  agreement  to  waive  the  giving 
of  a  note.  Kefmedy  v.  Burt,  Sup.  Ct.  Pa.  Plttsb.  Leg.  Jour.,  July  9, 
1884. 


lalo  of  firewood— JinpKeci  WamufUy  qf  QMdttfy—Sale—Acoqpiamiee  fly 
VmuUe, — Firewood  is  not  *  manufkctured  article,  within  the  meaning  of 
the  code,  and  the  sale  thereof  does  not  imply  a  warranty  that  it  is  reason- 
ably fit  for  the  purpose  for  which  it  was  sold.  A  vendee  of  firewood  can- 
not avoid  the  payment  of  Its  real  value,  although  not  of  the  quality  con- 
tracted to  be  delivered,  if  he  accepts  and  uses  it,  after  a  full  opportunity 
for  examination.  Obrreio  v.  l^fnch.  Sup.  Ct.  Oal.,  West  Oosat  Rep.  41. 
May  27,  1884. 

Smietj— ITKon  not  DUdkurged^Farol  JRrJdaMs.— If,  when  a  debt  ia 
doe,  the  surety  request  the  creditor  to  sue  the  principal  debtor,  who  ia 
then  solvent^  and  the  creditor  fUl  to  do  so,  and  the  principal  afterward 
beoomea  insolvent,  the  surety  is  not  thereby  discharged.  A  valid  con- 
iract  between  the  creditor  and  debtor  extending  the  time  or  otberwiaa 
varying  the  contract  of  the  surety,  without  the  consent  of  the  sorsty, 
will  dischaige  the  surety;  but  an  averment  that  the  time  waa  extendadt 
and  not  stating  for  Miy  definite  period  or  upon  any  conalderation,  la  nos 
a  anffldlent  delbnae  to  a  suit  against  the  surety.  It  is  perfBotly  competent 
for  a  joint  maker  of  a  promissory  note  to  show  that  he  signed  itsa  soze^, 
and  that  the  payee  had  knowledge  of  such  fkct.  Bmith  v.  Fre^tisr.  S.  C 
MonUna.    29  Alb.  L.  J.  448. 

TestaasBtary  Oapaaitj—  ITndice  Ji^^fiieiice— The  Ikct  that  the  testator  de- 
vised his  entire  estate,  to  the  exclusion  of  his  lawful  heira,  to  a  woman 
with  whom  he  had  been  co-habltating  aa  his  wife,  but  who  was  in  fact 
the  wife  of  another  man,  is  not  sufficient  of  Itself  to^  invalidate  the  will 
or  to  establiah  undue  influence,  though  It  may  be  considered  sa  evidence 
of  such  influence  slong  with  other  facts.  I^iraehet  t,  I^traehet.  Ky.  Ct. 
App.,6Ky.L.R.868. 


Title  to  OoBtor  of  Stroet  Paiaoa  with  Stroet  Lot— /%m  JShowinff  Street— 
Bighi  of  Purehaeer  of  Lot  to  StreeL—On  the  sale  of  a  lot  bounded  by  a 
atreet,  title  passes  >o  the  center  of  the  street.  If  the  grantor  had  nath 
title,  unless  he  reserved  it  expressly  or  by  dear  Implication.  When  the 
owner  of- the  soil  lays  out  a  plan  of  lots,  and  conveys  according  to  the 
plan  as  bounded  on  an  alley  or  atreet,  it  creates  an  implied  covenant  of 
the  existence  of  the  street  or  alley,  and  conveys  also  the  use  of  such 
alley  as  appurtenant  to  the  lots  bounded  thereon.  Trannte  v.  3eU,  Sap. 
Ct.  Pa.    Plttsb.  ^Leg.  Jour.,  July  9,  '84. 
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CURRENT  TOPICS. 


THB  SCOTT  UaUOB  LAW. 
The  number  of  cases  to  test  tlie  constitutionality  of  the 
Scott  law,  or  what  remains  of  it,  isincreaaing  at  a  wonderful 
rate.  The  cases  are  being  got  ready  for  the  supreme  court, 
when  it  resumes  its  session  in  September  next,  and  are  in 
every  shape  and  form  known  under  our  laws  of  procedure. 
So  far  as  arguments  on  both  sides  are  concerned,  those  already 
heard  in  the  former  Scott  law  cases,  we  should  think,  exhaust 
everything  that  can  be  said  on  any  feature  of  the  law,  and  we 
doubt  whether  the  lawyers  engaged  in  the  new  cases  can  im- 
prove on  the  arguments  made  at  the  hearing  of  last  May. 


XSB0B8  OF  CITATI0X8  IB  THE  OHIO  REF0BT8. 

It  is  a  well  known  fact,  that  to  successfully  carry  through 
to  completion  the  publication  of  a  volume  without  an  error, 
is  a  feat  never  accomplished,  and  more  especially  are  these 
errors  liable  to  occur  where  so  many  references  are  made,  as 
is  the  case  with  law  books  in  general. 

It  is  my  intention,  in  a  series  of  articles  for  the  columns  of 
the  Ohio  Law  Journal,  to  give  an  entire  list  of  all  errors  in 
citations  of  authorities  from  the  opinions  of  the  courts,  con- 
tained in  Wright's  Reports,  1  Vol.;  Tappan's  Reports  1  Vol.; 
Ohio  Reports,  20  Vols.;  and  Ohio  State  Reports,  40  Vols. 

In  undertaking  the  task  of  correcting  all  these  errors  of 
citations  in  the  Reports,  I  have  brought  into  use  necessarily 
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the  number  of  years  schooling  I  have  had  in  the  Supreme 
Court  Law  Library,  and  the  accomplishment  of  the  task  of 
correcting  these  several  thousand  errors,  which  I  have  con- 
sented to  give  to  the  profession  through  the  columns  of  this 
Journal,  is  but  the  result  of  several  years  time  and  close  ap- 
plication. 

In  many  instances,  especially  in  the  earlier  cases,  the  cita- 
tions are  by  volume  and  page  of  the  report,  without  the  name 
of  the  case.  In  such  instances  where  there  is  an  error,  the 
difficulty  I  have  encountered  has  been  far  greater  than  where 
the  name  of  the  case  is  given,  even  if  there  be  an  error  in 
the  name.  As  a  general  rule  the  reader  must  forego  the  ex- 
amination of  the  supposed  authority,  although  it  may  be 
within  a  few  pages  either  way  from  the  page  cited.  How 
often  has  it  happened  in  the  experience  of  every  practicing 
attorney  that  he  has  found  in  some  volume  a  case  generally 
referred  as  being  "right  to  the  point,"  and  in  reading  the 
opinion  finds  a  reference  either  foreign  or  from  some  sister 
state,  and  on  examination  of  such  volume,  in  anticipation  of 
having  another  case  bearing  upon  the  point,  and  perhaps 
stronger  in  his  favor  than  the  one  examined,  is  disappointed 
to  find  the  case  as  referred  to  has  no  bearing  at  all  upon  the 
question.  As  a  pertinent  illustration  of  erroneous  citation,  I 
will  refer  to  a  single  case  that  worried  me  for  weeks,  and  in 
the  correction  of  which  I  have  spent  more  time  than  on  any 
other  case  corrected :  CMier  v.  Collier^  8  Ohio  St.  Reports  374, 
refers  to  7  Cranch  173  without  giving  title  of  case,  when 
Hawkins  v.  Hawkins,  7  Simons  (Eng.  Ch.)  Reports  173  was  in- 
tended. 

Doubtless  most  of  the  errors  occurred  in  proof  reading.  The 
reporter,  who  is  paid  a  very  small  salary,  has  not  been  required 
to  verify  the  citations,  and  the  judges  themselves  have  not  the 
time,  nor  has  it  been  usual  for  judges  to  verify  their  citations. 
But  it  is  very  desirable  that  the  corrections  should  be  made, 
and  some  of  the  iudges  have  urged  me  to  undertake  it. 

In  hope  that  it  would  be  of  interest  and  benefit  to  the  pro- 
fession, I  have  consented  to  supply  the  publishers  of  the  Ohio 
Law  Journal  each  week  with  a  list  of  errors  for  pub!ication 
until  the  entire  list  is  completed. 

Frank  N.  Bbebb. 
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"  SUCH  IB  FAMB.** 

Some  months  ago  a  book  was  published,  entitled  the  Bench 
and  Bar  of  Chicago,  purporting  to  give  biographical  sketches 
of  the  judges  and  leading  members  of  the  Chicago  Bar.  The 
Chicago  Legal  News  now  says :  "  The  unsuspecting  world 
were  led  to  believe  that  this  book  had  been  prepared  and 
published  for  the  sole  purpose  of  spreading  the  fame  of  those 
lawyers  of  this  city  who  had  earned  a  position  of  eminence 
through  their  perseverance  and  ability,  but  from  a  suit  pur- 
porting to  be  commenced  lately  in  the  superior  court  of  this 
city  by  the  publisher  of  this  book  against  a  member  of  the 
Chicago  Bar  to  recover  $500  for  insertion  of  his  biography 
and  portrait  therein,  it  appears  that  the  public  have  been 
entirely  misled  in  regard  to  the  motive  which  induced  its 
publication.  At  least  this  bit  of  evidence  tends  to  a  conclu- 
sion in  that  direction." 


Judge  Smythe,  of  the  Police  Court  of  New  York,  in  decid- 
ing a  case  the  other  day,  expressed  his  doubts  about  the  legal 
validity  of  marriages  brought  about  by  a  certaiu  compulsion, 
or  where  a  man,  sued  for  seduction  under  promise  of  mar- 
riage, marries  to  escape  imprisonment.  A  case  in  point  is 
now  before  the  courts  of  New  York.  A  butcher,  Osterndorff, 
sues  for  divorce  on  the  ground  that  his  wife,  having  sued  him 
for  breach  of  promise,  he  was  asked  by  the  judge  whether  he 
was  willing  to  marry  her,  and  upon  his  decided  answer  in  the 
negative^  was  told  that  he  would  have  to  go  to  prison.  He 
then  consented  to  marry  her,  and  for  several  years  paid  for 
her  support,  never,  however,  living  with  her.  He  now  asks  a 
divorce,  claiming  that  his  marriage  was  under  duress  and 
void.    The  decision  of  the  court  is  looked  to  with  interest. 


Mayor  Campbell,  of  Youngstown,  is  reported  to  have  given  a 
strange  decision.  A  saloon  keeper,  W.  H.  Moore,  being 
brought  before  him,  charged  with  keeping  his  place  open 
after  10  o'clock,  proved  that  he  only  sold  whisky  after  that 
hour,  no  beer,  etc.  The  mayor  is  reported  to  have  discharged 
him  on  the  ground  that  there  was  no  law  in  Ohio  prohibiting 
the  sale  of  whisky. 
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NOTES  OF  CASES. 


covnsnovs  as  btibivcb. 

The  important  question  of  the  admissibility  of  confessions 
made  by  the  accused  as  evidence  against  him,  was  lately  before 
the  Supreme  Court  of  the  United  States  in  the  case  of  Hopt 
▼.  The  Territory  of  Uiah^  and  we  eztract'from  it  the  portion 
which  discusses  that  subject  Justice  Harlan,  who  delivered 
the  opinion  (announced  March  3,  1884),  said  : 

The  first  of  these  questions  relates  to  the  action  of  the 
court  in  permitting  Carr,  called  as  a  witness  for  the  defence, 
to  give  in  evidence  a  confession  of  the  prisoner.  That  ounfes- 
sion  tended  to  implicate  the  accused  in  the  crime  charged. 

The  admissibility  of  such  evidence,  so  largely  depends  upon 
the  special  circumstances  connected  with  the  confession,  that 
it  is  difficult,  if  not  impossible,  to  formulate  a  rule  that  will 
comprehend  all  cases.  As  the  question  is  necessarily  ad- 
dressed, in  the  first  instance,  to  the  judge,  and  since  his  dis- 
cretion must  be  controlled  by  all  the  attendant  circumstances, 
the  courts  have  wisely  forborne  to  mark  with  absolute  preci- 
sion the  limits  of  admission  and  exclusion.  It  is  unnecessary 
in  this  case  that  we  should  lay  down  any  general  rule  on  the 
subject;  for,  we  are  satisfied  that  the  action  of  the  trial  court 
can  be  sustained  upon  grounds,  which,  according  to  the 
weight  of  authority,  are  sufficient  to  admit  confessions  made 
by  the  accused  to  one  in  authority. 

It  appears  that  the  defendant  was  arrested  at  the  railroad 
depot  in  Cheyenne,  W.  T.,  by  the  witness,  Carr,  who  is  a  de- 
tective, on  the  charge  made  in  the  indictment.  The  father 
of  the  deceased,  present  at  the  time,  was  much  excited,  and 
may  have  made  a  motion  to  draw  a  revolver  on  the  defend- 
ant ;  but  of  that  fact  the  witness  did  not  speak  positively. 
The  witness  may  have  prevented  him  from  drawing  a  weapon, 
and  thinks  he  told  him  to  do  nothing  rash.  At  the  arrest  a 
large  crowd  gathered  around  the  defendant ;  Carr  hurried  him 
off  to  jail,  sending  with  him  a  policeman,  while  he  remained 
behind,  out  of  the  hearing  of  the  policeman  and  the  defend- 
ant. In  two  or  three  minutes  he  joined  them,  and  immedi- 
ately the  accused  commenced  making  a  confession.  What 
conversation,  if  any,  occurred  between  the  latter  and  the  po- 
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liceman  during  the  brief  period  of  two  or  three  minutes  pre- 
ceding the  confession  was  not  known  to  the  witness.  So  far 
as  witness  knew,  the  bill  of  exceptions  states,  "  the  confession 
was  voluntary  and  uninfluenced  by  hopes  of  reward  or  fear  of 
punishment;  he  held  out  no  inducement,  and  did  not  know 
of  any  inducement  being  held  out  to  the  de/endant  to  con- 
fess." This  was  all  the  evidence  showing  or  tending  to  show 
that  the  confession  was  voluntary  or  uninfluenced  by  hope  of 
reward  or  fear  of  punishment. 

While  some  of  the  adjudged  cases  indicate  distrust  of  confes- 
sions which  are  not  judicial,  it  is  certain,  as  observed  by 
Baron  Parke,  in  Regina  v.  BcUdry,  (2  Dennison,  430,  445,)  that 
the  rule  against  their  admissability  has  been  sometimes  car- 
ried too  far,  and  in  its  application  justice  and  common  sense 
have  too  frequently  been  sacrificed  at  the  shrine  of  mercy.  A 
confession,  if  freely  and  voluntarily  made,  is  evidence  of  the 
most  satisfactory  character.  Such  a  confession,  said  Eyre, 
C.  B.,  1  Leach,  263,  is  deserving  of  the  highest  credit,  because 
it  is  presumed  to  flow  from  the  strongest  sense  of  guilt,  and, 
therefore,  it  is  admitted  as  proof  of  the  crime  to  which  it 
refers." 

Elementary  writers  of  authority  conciirr  in  saying  that, 
while  from  the  very  nature  of  such  evidence  it  must  be  sub- 
jected to  careful  scrutiny  and  received  with  great  caution,  a 
deliberate,  voluntary  confession  of  guilt  is  among  the  most  ef- 
fectual proofs  in  the  law,  and  constitutes  the  strongest  evi- 
dence against  the  party  making  it  that  can  be  given  of  the 
facts  stated  in  such  confession.  1  Greenleaf  Ev.  Section  215; 
1  Archbold  Cr.  PI.  125 ;  1  Phillips'  E v.  538-4 ;  Starkie  Ev.  73. 

But  the  presumption  upon  which  weight  is  given  to  such 
evidence,  namely,  that  one  who  is  innocent  will  not  imperil 
his  safety  or  prejudice  his  interests  by  an  untrue  statement, 
ceases,  when  the  confession  appears  to  have  been  made  either 
in  consequence  of  inducements  of  a  temporal  nature,  held 
out  by  one  in  authority,  touching  the  charge  preferred,  or 
because  of  a  threat  or  promise  by  or  in  the  presence  of  such 
person,  which,  operating  upon  the  fears  or  hopes  of  the  accused, 
in  reference  to  the  charge,  deprive  him  of  that  freedom  of 
will  or  self-control  essential  to  make  his  confession  voluntary 
within  the  meaning  of  the  law.     Tested  by  these  conditions, 
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there  eeems  to  have  been  no  reason  to  exclude  the  confession 
of  the  accused;  for,  the  existence  of  any  such  inducements, 
threats  or  promises  seems  to  have  been  negatived  by  the 
statement  of  the  circumstances  under  which  it  was  made. 

But  it  is  contended  that  the  court  erred  in  not  excluding 
this  proof  until  the  prosecution  produced  the  policeman  and 
proved  that  nothing  was  said  or  done  by^  him  in  the  absence 
of  Carr,  which  unduly  influenced  the  making  of  the  confes- 
sion. The  argument  is,  that,  possibly,  the  policeman  oflfered 
such  inducements,  or  made  such  threats  or  promises,  that 
the  prisoner,  when  joined  by  Carr,  was  not  in  a  condition  of 
mind  to  make  a  confession  which  the  law  would  deem  vol- 
untary. This  position,  although  plausible,  is  not  sustained 
by  authority,  nor  consistent  with  sound  reason.  The  circum- 
stances narrated  by  the  witness  proved  the  confession  to  be 
voluntary,  so  far  as  anything  was  said  or  done  by  him  on 
the  immediate  occasion.  There  was  nothing  disclosed  which 
made  it  the  duty  of  the  court  to  require  as  a  condition  prece- 
dent to  the  admission  of  the  evidence,  that  the  prosecution 
should  call  the  policeman  and  show  that  he  had  not,  when 
alone  with  the  accused,  unduly  influenced  him  to  make  a 
confession. 

In  Rex  V.  Clewea,  (4  Carr.  &  Payne.  221 ;  S.  C.  3  Russellon 
Crimes,  Sharswood's  edit.  431-2)  the  prosecution  proposed  to 
give  in  evidence  a  confession  made  by  the  accused  before  the 
coroner.  It  appearing  that  a  magistrate  had  previously  an 
interview  with  the  prisoner,  it  was  suggested  that  as  he  may 
have  been  told  by  that  officer  that  it  was  better  to  confess,  the 
prosecution  should  call  him.  But  the  court  said  that  while 
it  would  be  fair  to  the  prosecutors  to  call  the  magistrate,  it 
would  not  compel  them  to  do  so,  but  if  they  did  not  the  pris- 
oner might  do  so  if  he  chose.  In  R,  v.  Williama  (Rosooe's 
Crim.  Evi.  7th  Amer.  edit.  p.  54;  3  Russellon  Crimes,  lb. 
432)  it  appeared  that  a  prisoner,  being  in  the  custody  of  two 
constables  on  the  charge  of  arson,  a  third  person  went  into 
the  room.  The  prisoner  immediately  asked  him  to  go  into 
another  room,  as  he  wished  to  speak  to  him.  They  went  into 
that  room  and  the  prisoner  made  a  statement  to  that  person. 
It  was  contended  that  the  constables  ought  to  be  called  to 
prove  that  they  had  done  nothing  to  induce  the  prisoner  to 
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confess.  But  Taunton,  J.,  after  consulting  with  Littledale,  J., 
said:  '*We  do  not  think,  according  to  the  usual  practice, 
that  we  ought  to  exclude  the  evidence  because  a  constable 
may  have  induced  the  prisoner  to  make  the  statement;  other- 
wise he  must  in  all  cases  call  the  magistrates  or  constables 
before  whom  or  in  whose  custody  the  prisoner  has  beec. 

In  R,  V.  WameTy  3  Russ.  on  Crimes  (Sharswood's  edit.  p. 
432),  the  prisoner,  when  before  the  committing  magistrate, 
having  been  duly  cautioned,  made  a  confession,  in  which  he 
alluded  to  one  previously  made  to  a  constable.  It  was  re- 
marked by  the  court  that  although  it  was  not  deemed  nec- 
essary that  a  constable,  in  whose  custody  a  prisoner  had  been, 
should  be  called  in  every  case,  yet,  in  view  of  the  reference,  to 
him,  he  should  be  called.  The  constable  being  called  proved 
that  he  did  not  use  any  undue  means  to  obtain  a  confession, 
but  disclosed  the  fact  that  he  had  received  the  prisoner  from 
another  constable,  to  whom  the  prisoner  had  made  some 
statements.  As  it  did  not  appear  that  any  confession  was 
made  to  the  latter,  and  only  appeared  that  a  statement  was 
made  that  might  be  either  a  confession,  a  denial  or  an  excul- 
pation, the  court  would  not  require  him  to  be  called.  S.  C. 
Roscoe's  Crim.  Evi.  7th  Amer.  Edit.  64-^. 

Roscoe  (p.  554)  states  the  rule  to  be,  that  "  in  order  to 
induce  the  court  to  call  another  officer  in  whose  custody  the 
prisoner  had  been,  it  must  appear  either  that  some  induce- 
ment has  been  used  by  or  some  express  reference  made  to 
such  officer."  Russell  t^ays:  ''For  the  purpose  of  introduc- 
ing a  confession  in  evidence,  it  is  unnecessary,  in  general,  to 
.do  more  than  negative  any  promise  or  inducement  held  out 
by  the  person  to  whom  the  confession  was  made."  Vol.  III.  p. 
431. 

While  a  confession  made  to  one  in  authority  should  not  go 
to  the  jury  unless  it  appears  to  the  court  to  have  been  vol- 
untary, yet  as  the  plaintiff  in  error  chose  to  let  its  admissi- 
bility rest  upon  the  case  made  by  the  detective,  without  any 
intimation  that  it  would  be  different  if  the  policeman  was 
examined,  and  since  there  was  nothing  in  the  circumstances 
suggesting  collusion  between  the  officers,  we  do  not  think  the 
court  was  bound  to  exclude  the  confession  upon  the  sole  ground 
that  the  policeman  was  not  introduced. 
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REPORTED    CASES. 


ASBOWnOTH  ▼.  HOBMxnve. 

{Supreme  Oburt  of  OMoA 
[8m  for  ftill  Uxt  of  Opinion,  4  Ohio  Law  Journal,  717 ;  10  WmUj  Law  Ball«CiB,  44S.] 

In  the  absence  of  proof  an  act  of  the  legialatare  is  presumed  to  take  effect 
from  the  first  moment  of  the  day  on  which  it  is  passed. 

The  rule  that  the  law  never  regards  the  fraction  of  a  day  will  not  be  ap- 
plied where  its  application  would  defeat  a  vested  right,  or  otherwise 
work  injustioe ;  but  where  an  act  has  an  exception  in  favor  of  pend- 
ing actions;  it  is  incumbent  on  a  party  who  wishes  to  bring  an  ac- 
tion, commenced  on  the  same  day,  within  the  exception,  to  show,  by 
proof,  the  exact  time  of  day  at  ithich  the  act  was  psssed. 

NOTBS  TO  THB  ABOVE  DECISION   BY    W.  W.  ThOBNTON,   CrAW- 

FOBDSVILLE,  InD. 

(JTVom  the  Ameriecm  Law  Jiegister.) 

The  principal  case  contains  a  very  clear  statement  of  the 
reason  why  the  early  English  statute  took  effect  from  the  first 
day  of  the  session  of  Parliament.  In  an  old  authority  it  is 
said  that  ''every  statute  begins  to  have  effect,  unless  a  time  is 
therein  mentioned,  from  the  first  day  of  that  session  of  Parlia- 
ment in  which  it  is  made :"  Bacon's  Abr.  636,  Let.  C. ;  4  Inst. 
26 ;  Brook's  Abr.,  pi.  8,  6 ;  Plowd.  Com.  796;  PanUr  v.  AUomat^ 
General,  6  Bro.  Par.  Cas.  486;  Henley  v.  Jones,  1  Sidf.  810 ;  Rex  ▼. 
CoO,  Comb.  413 ;  s.  c.  1  Ld.  Raym.  370;  Hob.  Ill;  Cro.  Car. 
424-  Even  where  the  act  declared  that  it  should  take  effect 
''from  and  after  the  passing  of  the  act,"  it  was  held  to  operate 
by  legal  fiction  from  the  first  day  of  the  session:  LaUese  «. 
Holmes,  4  T.  R.  660.  See  opinion  of  the  judges,  3  Gray  601. 
In  1797  the  Supreme  Court  of  New  Jersey  declared  this  rule 
was  in  force  in  that  state,  even  in  criminal  cases ;  and  the 
court  referred  to  a  case  that  had  been  before.it,  where  the 
offense  was  highly  penal,  and  considerable  anxiety  had  been 
felt  whether  the  court  was  authorized  to  adopt  another  rule ; 
a  verdict  of  acquittal  obviated  the  necessity  of  a  decision  : 
Austin  V.  Nelson,  1  Halst.  381.  The  English  rule  w.as  followed 
in  North  Carolina,  until  1799,  when  it  was  changed  by  sUtute  : 
Smith  V.  Smith,  Mart.  26 ;  Weeks  v.  Weeks,  5  Ire.  Eq.  Ill ;  Ham- 
let V.  Taylor,  5  Jones  L.  36 ;  Sumner  v.  Barksdale,  Const.  Rep. 
Ill ;  StaU  V.  The  Banks,  12  Rich.  L.  609. 

Sometimes  this  rule  operated  very  harshly.      In  Rex  v- 
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ThurOon^  1  Lev.  91,  by  this  relation  an  act  was  rendered  a 
murder,  which  was  not  so,  when  the  deed  was  committed. 

As  stated  in  the  principal  case,  the  rule  has  been  changed 
by  statute.  And  although  it  be  expressly  declared  in  the 
statute  that  it  shall  take  effect  from  a  day  named  therein,  yet, 
if  the  royal  assent  be  not  given  until  after  the  day  mentioned, 
it  wiirnot  take  effect  until  signed  by  his  majesty,  and  will 
have  no  retroactive  effect :  Bum  v.  CbiroIAo,*  4  N.  &  M.  898. 
But  where  an  act  was  passed  to  correct  an  error  in  a  statute 
previously  passed  at. the  same  session,  it  was  held  to  relate 
back  to  the  time  when  the  first  act  had  been  passed :  AUorMy- 
General  v.  P&ugeU,  2  Price  381.    See  1  Kent's  Com.  495. 

In  an  early  case  the  Supreme  Court  of  the  United  States 
decided  that  a  statute  passed  March  3,  1803,  was  in  force  on 
that  day ;  and  declared  the  general  rule  to  be  that  a  statute 
is  operative  from  its  date,  if  its  operation  is  not  postponed  by 
some  law :  Mathews  v.  Zane,  7  Wheat.  164;  The  Brig  ilnn,  1 
Gall.  62 ;  Johnean  v.  Merchandise,  2  Paine  601 ;  OoodaeU  v.  Bayn- 
ton,  1  Scam.  (111.)  655  ;  Branch  Bank  of  Mobile  v.  Murphy,  8  Ala. 
119 ;  Heard  v.  Heard,  8  Geo.  880;  Teniple  v.  Hays,  1  Morr.  (la.) 
9 ;  Dyer  v.  StaU,  1  Meigs  (Tertn.)  237 ;  Smets  v.  WeatherAee,  R. 
M.  Charlton  (Geo.)  637;  Rathbme  v.  Bradford,  1  Ala.  312;  StaU 
V.  Click,  2  Id.  26 ;  Parkinson  v.  State,  14  Md.  184 ;  Taylor  v.  State, 
31  Ala.  383;  State  v.  Banks,  12  Rich.  (S.  C.)  L.  609;  Chapman 
v.  State,  2  Head  (Tenn.)  36.  It  is  presumed  that  the  statute 
is  in  force  from  the  earliest  moment  of  the  day  of  its  passage, 
if  it  goes  in  effect  on  that  day :  Saimon  v  Burgess,  1  Hughes 
C.  C.  366;  West  v.  Creditors,  I'La.  Ann.  366;  MaUory  v.  Hiles, 
4  Met.  (Ky.)  63 ;  Bassett  v.  Uhiled  States,  2  Ct.  of  Claims  448 ; 
TarUon  v.  Peggs,  18  Ind.  24.  See  Fairchild  v.  Gwynne,  14  Abb. 
Pr.  121 ;  Rice  v.  Ruddinian,  10  Mich.  126 ;  Price  v.  Hopkin,  13 
Id.  318;  Re  Carrier,  13  Bankpt.  Reg.  208;  The  Schooner  Lynch- 
burg, Blutch.  Prize  Cas.  8 ;  In  re  Ankrim,  3  McLean  286. 

The  only  case  that  holds  a  different  rult*  is  King  v.  Moore, 
Jefferson's  Rep.  (Va.)  9,  where  the  words  of  an  act  were  "from 
and  after  the  passing  of  this  act ;"  the  day  of  passing  the  act 
was  held  to  be  excluded.  See,  however,  Staie  ez  rel.  Posdick  v. 
Perry Aurg,  14  Ohio  St.  472 ;  also  Matter  of  Richardson,  2  Story 
671 ;  Laughlin  v.  Commontvealth,  13  Bush  (Ky.)  261 ;  GanMe  v. 
BeaUie,  4  How.  Pr.  40. 
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Id  Tennessee  it  is  said  a  statate  is  *'  passed  "  when  signed 
by  the  governor,  or  carried  over  his  veto:  Logan  v.  Slaie^  ^ 
Heisk/ (Tenn.)  442;  and,  although,  by  its  terms,  it  is  to  take 
effect  from  its  passage,  it  does  not  go  into  force  until  it  is 
signed  by  the  governor :  HUL  v.  Stale,  5  Lea  (Tenn.)  725;  see 
darie  v.  CUy  of  Rochester,  24  Barb,  446 ;  Wartman  v.  PhUaddphia^ 
33  Pa.  St.  202 ;  United  States  ex  rel.  Jones  v.  Fanning,  Mor.  (la.) 
348.  Where  two  statutes  went  into  effect  the  same  day,  it 
was  said  that  there  was  no  doubt  that  they  took  effect  the 
same  instant:  QriswM  v.  Atlantic  Dock  Co,,  21  Barb.  225. 

An  act  laying  duties  on  goods  imported,  ^'from  and  after 
the  passage  of  the  act,"  takes  effect  the  beginning  of  the  day 
on  which  it  is  passed,  and  not  from  the  time  of  its  being  signed 
by  the  president.     And  it  was  said  by  the  court :  "From  the 
impracticability  of  deciding  at  what  particular  moment  of 
time  the  president  gives  his  seal  to  a  bill,  we  have  never  heard 
of  such  inquiry  being  made,  and  the  least  which  courts  have 
ever  said  on  such  occasions  is,  that  where  an  act  is  to  take 
place  from  the  day  of  its  passage,  as  is  the  case  here,  it  must 
embrace  the  whole  of  that  day.    Here,  emphatically,  no  frac- 
tions of  a  day  should  be  allowed ;  otherwise  the  commence- 
ment of  a  law,  would  in  such  cases,  not  be  a  matter  of  record 
and  uniform,  but  depend  on  evidence  as  to  the  time  of  signa- 
ture, and  would  vary  in  different  courts  according  t6  the  testi- 
mony which  might  be  offered  as  to  that  fact :"     United  States 
V.  WiUiams,  1  Paine  C.  C.  261.    This  case  did  not  admit  parol 
evidence  to  prove  the  exact  time  of  the  approval  by  the  execu- 
tive.   Other  cases  follow  this  ruling :  In  re  Wdman,  20  Vt.  653 ; 
In  re  Hovm,  21  Id.  619.    But  it  will  hereafter  appear  that  the 
case  in  Paine's  Reports  has  been  overruled  by  the  Supreme 
Court. 

All  treaties  take  effect  from  the  time  they  are  signed  by  the 
plenipotentiaries  who  sign  them,  unless  they  otherwise  pro- 
vide ;  and  this  ratification  relates  back  to  such  time :  Davis  ▼. 
Concordia,  9  How.  280 ;  United  States  v.  Rei/ner,  Id.  127 ;  Vattel, 
B.  4,  c.  2,  sect.  22.  A  resolution  passed  by  Congress  takes  effect 
from  the  beginning  of  the  day  of  its  approval :  Smith  v.  Draper^ 
5  Blatchf.  238. 

Fractions  op  a  Day. — While  the  general  rule  undoubtedly 
is  that  statutes  will  be  deemed  to  have  taken  effect  at  the  first 
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moment  of  the  day  they  go  into  force,  yet  there  are  cases  where 
stich  a  rule  will  not  be  enforced.  If  the  statute  is  to  take 
eflFcct  a  certain  number  of^iays  after  its  passage — say  twenty 
days — the  general  rule  will  undoubtedly  prevail.  But  where 
it  takes  e£fect  ''from  and  after"  or  "on"  the  day  of  its  passage, 
the  exact  time  or  moment  its  passage  is  finished  may  un- 
doubtedly be  shown. 

In  Alabama  the  rule  was  stated  as  follows  :  ''Upon  author- 
ity and  principles  of  policy  and  convenience  *  *  we  decide 
that  a  public  statute,  remedial  in  its  character,  and  not  pre- 
scribing punishment  or  penalties,  is  of  force  during  the  en- 
tire day  of  its  approval,  and  that  the  law  in  reference  thereto 
does  not  recognize  any  fraction  of  a  day.  Yet  we  concede  that 
the  decisions  are  not  entirely  harmonious  ;"  Wood  v.  Fort,  42 
Ala.  641 ;  citing  Eliza  v.  StaUy  39  Id.  693 ;  MobikA  Ohio  RaUrosid 
Co.  V.  StaU,  Id.  573 ;  Joseph  Richardson,  6  Law  Rep.  392  ;  David 
V.  Hotoes,  Id.  297;  in  re  Welman,  20  Vt.  653;  Arnold  v.  United 
Slates,  9  Cranch  104. 

But  this  general  rule  was  not  followed  in  Massachusetts  in 
a  case  before  the  Supreme  Court  of  that  state.  There  an  ac- 
tion had  been  commenced  before  a  justice  of  the  peace  on  the 
day  of  the  passage  of  a  statute  which  vested  the  exclusive  jur- 
isdiction of  all  such  actions,  not  already  pending,  in  a  police 
court,  and  took  effect  "from  and  after  its  passage."  It  was  held 
that  the  action  could  not  be  dismissed  for  want  of  jurisdiction 
without  proof  t^iat  it  was  commenced  at  a  later  hour  than  the 
approval  of  the  act  by  the  governor.  The  court  said  :  "It 
being  conceded  that  the  justice  had  jurisdiction  until  the  pre- 
cise point  when  the  act  was  approved  by  the  governor,  the 
justice  had  jurisdiction  during  a  portion  at  least  of  the  7th  of 
May.  His  jurisdiction  previously  acquired  was  in  full  force 
in  the  early  part  of  that  day,  and,  for  aiight  that  appears,  for 
many  hours  of  that  day.  To  sustain  this  motion  to  dismiss, 
it  must  be  made  apparent  that  this  writ  was  issued  after  the 
passage  of  this  act.  Showing  merely  that  it  was  issued  on  the 
7th  of  May  fails  to  establish  that  fact,  and  there  is  nothing 
else  in  the  case  to  show  it ;"  Kennedy  v.  Palmer,  6  Gray,  316. 

The  principal  case  declares  the  rule  to  be — as  a  rule  of 
eonstmction  not  as  a  rule  of  presumption — that  in  the  absence 
of  evidence  it  will  be  held  that  an  act  of  the  legislature  took 
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effect  from  the  earliest  moment  of  the  day  of  its  pafisage.  In 
such  an  instance  the  court  will  not  take  judicial  notice  of  the 
exact  time  of  the  approval  of  the  act,  because  of  the  inpracti- 
bility  of  its  ascertainment.  To  overcome  the  rule  of  constmc- 
tion,  evidence  must  be  introduced  to  enlighten  the  court. 

In  1861,  President  Lincoln  approved  an  act  of  Congress 
without  designating  the  year  of  approval.  Parol  evidence 
was  admitted  to  prove  the  year  in  which  it  had  been  ap- 
proved. The  reasoning  of  the  court  led  to  tne  following 
points : 

1.  It  being  the  duty  of  the  judge  to  take  judicial  notice  of 
the  contents  of  a  public  statute,  which  need  not  be  proven  be- 
fore them  as  facts,  they  must  take  also  judicial  notice  of  the 
date  of  their  enactment. 

2.  In  ascertaining,  therefore,  the  date,  the  judge  fehould 
look  at  whatever  appears  to  be  adapted  to  inform  their  own 
minds.  The  date  attached  to  the  presidents  signature,  if  full, 
will  ordinarily  be  sufficient. 

If  it  is  not  full  resort  may  be  had  to  the  journal,  the  time 
of  publication  of  the  statute,  and  other  sources,  to  fill  the 
blank.  If  the  ends  of  justice  require  the  precise  moment  to 
be  ascertained^  this  may  be  done  if  in  any  way  the  minds  of 
the  judges  can  be  reasonably  satisfied.  It  may  even  be  shown 
that  the  date  which  the  president  attached  to  his  signature  is 
an  error.  "We  are  of  opinion,  on  principle  as  well  as  author- 
ity, that,  whenever  a  question  arises  in  a  court  of  law,  as  to 
the  existence  of  a  statute,  or  of  the  time  when  the  statute 
took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who 
are  called  upon  to  dpcide  it  have  a  right  to  resort  to  any 
source  of  information,  which,  in  its  nature,  is  capable  of  con- 
veying to  the  judicial  mind  a  clear  and  satisfactory  answer  to 
such  question ;  always  seeking  first  for  that  which,  in  its 
nature,is  most  appropriate,  unless  the  positive  law  has  enacted 
a  different  rule ;"  Gardner  v.  the  Collector,  6  Wall.  499. 

In  Illinois  parol  evidence  was  admitted  to  show  that  an 
actual  signing  of  the  bill,  as  approved,  was  done  by  mistake. 
PbopU  V.  Hatch,  19  III.,  283.  See  Spear  v.  Ptank  Road  Co.,  10 
Harris  378. 

The  case  in  Wallace's  Reports  was  followed  in  Matter  ef 
Wynne,  Char.  Dec.,  p.  251. 
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Where  duties  on  goods  has  been  paid,  and  they  were  so 
stamped  and  removed,  and  on  the  same  day  the  president  ap- 
proved a  bill  increasing  the  duties  on  such  goods,  it  was  held 
that  such  increase  of  duties  could  not  be  enforced  on  such 
goods.  In  this  case  it  was  agreed  that  the  duties  had  been 
paid  and  the  goods  removed  from  the  storehouse,  before  the 
approval  of  the  act.  It  was  said  :  ''In  the  present  case  the 
president  approved  the  bill,  and  the  time  of  such  approval 
points  out  the  earliest  possible  moment  at  which  it  could  be- 
come a  law  ;  er,  in  the  words  of  the  act  of  March  3d,  1875,  at 
which  it  took  effect : "  Burgess  v.  Sabncn,  97  U.  8.  381 ;  dis- 
tinguishing Lapet/re  v.  United  States,  17  Wall.  191 ;  where  the 
inquiry  was,  whether  a  proclamation  issued  by  President 
Johnson,  bearing  date  June  24th,  1865,  but  published  and 
promulgated  June  27th  of  the  same  year,  took  effect  on  the 
first  date  on  the  latter — it  was  held  that  it  took  effect  June 
24th,  1865. 

In  the  case  of  the  United  States  v.  Norton,  97  U.  S.  164,  the 
court  decided  that  the  President's  Proclamation  of  June  13th, 
1865,  took  effect  as  of  the  beginning  of  that  day,  and  covered 
all  the  transactions  of  that  day  to  which  it  was  applicable. 
But  it  was  added  :  '^We  do  not  think  this  is  a  case  in  which 
fractions  of  a  day  should  be  taken  into  account."  This  con- 
struction was  adopted  to  avoid  the  enforcement  of  a  forfeiture. 
The  construction  adopted  in  Oardevier  v.  The  Collector,  supra, 
was  also  adopted  to  avoid  a  forfeiture. 

Mr.  Justice  Story  had  occasion  to  discuss  the  question 
under  consideration  with  considerable  fullness.  By  an  act  ap- 
proved March  3d,  1843,  the  statute  establishing  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  ap- 
proved August  19th,  1841,  was  repealed.  But  it  contained  a 
proviso  that  the  act  should  not  affect  any  cause  or  proceeding 
in  h^nVrxxpicy  commenced  before  its  pcLssage,  or  any  pains,  pen- 
alties or  forfeitures  incurred  under  said  act ;  but  that  ''every 
such  proceeding  might  be  continued  to  its  final  consumma- 
.  tion,"  in  like  manner  as  if  that  act  had  not  passed.  A  petition 
in  bankruptcy  was  filed  by  Richardson  on  the  3d  of  March, 
1843,  and  the  question  arose  whether  it  was  cut  off  by  the  re- 
pealing act  approved  on  the  same  day.  It  appeared  that  the 
petition  was  filed  about  noon,  while  the  repealing  act  was  not, 
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in  fact,  approved  by  the  president  until  late  the  same  day, 
several  hotirt<  after  the  filing  of  tho.  petition.  It  was  ruled, 
upon  the  case  presented,  that  the  Act'  of  Congress  should  be 
held  to  have  taken  e£fect  only  from  the  act  of  approval  by  the 
president,  and  not  by  relation  from  the  commencement  of  the 
day  on  which  such  approval  was  given.  The  court  said :  '-So 
that  we  see  that  there  is  no  ground  of  authority,  and  cer- 
tainly, there  is  no  reason  to  assert,  that  any  such  general  rule 
prevails,  as  that  the  law  does  not  allow  of  fractions  of  a  day. 
On  the  contrary,  common  sense-  and  common  justice  equally 
sustain  the  propriety  of  allowing  fractions  of  a  day,  whenever 
it  will  promote  the  purpose  of  substantial  justice."  In  maUer 
of  Richardun,  2  Story  671. 

In  People  v.  ClarJfc,  1  Cal.  406,  Clark  was  elected  county  judge 
at  an  election  regularly  appointed  and  held.  On  that  day  the 
legislature  passed  an  act  repealing  the«one  by  virtue  of  which 
the  election  was  held,  and  conferring  upon  the  governor  the 
power  of  appointment.  The  repealing  act  was  approved  the 
same  day,  but  at  what  hour  of  the  day  it  did  not  appear. 
Several  days  thereafter  the  relator  was  appointed  by  the  gov- 
ernor county  judge.  The  court  upheld  the  validity  of  the 
election,  8a3*ing  that  '*  the  time  of  the  approval  of  the  execu- 
tive is  a  fact  which  can  be  ascertained  and  proven,  and  in  all 
cases  where  the  rights  of  parties  are  in  any  manner  to  be 
aflected  by  the  time  of  the  approval,  an  investigation  of  the 
question,  when  the  event — the  passage  of  the  act — occurred 
should  be  had :"  People  v.  Clark,  1  Cal.  406;  Oratg  v.  Qodfnfy, 
Id.  416. 

The  case  just  cited^was  relied  upon  as  an  authority  to  the 
proposition  that  parol  evidence  was  admissible  to  prove  that 
a  bill  bad  been  approved  by  the  governor  at  a  time  wnen  he 
was  not  authorized  to  approve  it :  FowUt  v.  Window^  2  Cal.  165 ; 
overruled  in  Sherman  v.  Story,  30  Cal.  263,  because  the  approval 
bill  import^  absolute  verity. 

The  case  of  LouieviUe  v.  Savings  Bank,  104  U.  S.  469,  presents 
a  question  somewhrt  analogous  to  People  v.  Clark,  euprcu  The 
people  of  the  state  of  Illinois  adopted,  July  2, 1870,  an  amend- 
ment to  the  state  constitution  prohibiting  subscriptions  bv 
towns,  cities,  Ac.,  to  aid  in  the  building  of  railroads.  On  the 
same  day  the  township  voted  to  issue  aid-bonds,  by  a  vote  of 
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only  fifty-two  votes  for  and  two  against  the  proposition.  Upon 
these  facts  the  Supreme  Court  of  the  Unit^  States  held  the 
bonds  valid ;  holding  that  the  polls  opened  for  the  adoption 
of  the  constitutional  amendment  having  closed  at  six  o'clock 
in  the  evening  of  that  day,  the  amendment  was  not  adopted 
until  that  hour,  and  the  court  would  presume  that  all  of  the 
fifty-two  votes  for  issuing  the  bonds  had  been  cast  and  counted 
before  that  hour.  The  case  is  a  very  instructive  one. 
.  In  Natumal  Bank  v.  Burkhardt,  100  U.  S.  686,  it  was  said  : 
"  For  most  purposes  the  law  regards  the  entire  day  as  an  im 
divisible  unit.  But  when  the  priority  of  one  legal  right  over 
another,  depending  upon  the  order  of  events  occurring  on  the 
same  day  is  involved,  this  rule  is  necessarily  departed  from." 
See  Westbrook  Manuf.  Co.  v.  Grant,  60  Me.  88. 

There  are  numerous  exceptions  to  the  general  rule— that  a 
day  is  indivisible — "and  whenever  it  becomes  necessary  to 
determine  who  of  several  persons  have  priority  of  right,  time 
may  be  distinguished  with  accuracy:"  7\i/b  v.  Cbrroiitn^,  3 
La.  Ann.  430.  Thus  where  one  writ  of  attachment  was  lodged 
in  the  sheriff's  office  one  minute  before  another  writ,  the 
former  was  held  to  have  precedence.  "  Time  is  in  its  nature 
divisible  from  years  down  to  days,  hours  and  minutes;  a 
minute,  therefore,  will  give  a  priority  as  essentially  in  point 
of  time  as  a  year  or  a  day :"  Callahan  v.  HaUowdl,  2  Bay  (8.  C.) 
8;  Bravnard  v.  ButhneU,  11  Conn.  16.  Where  it  is  necessary 
to  show  which  of  two  events  took  place  first,  the  court  may 
enter  into  the  question  of  the  fractions  of  a  day,  and  it  will 
regard  the  particular  hour  of  the  day  at  which  the  defendant 
dies  so  as  to  see  whether  execution  issued  previously  to  his 
demise  :  Clinch  v.  Smith,  8  D.  P.  C.  337.  This  brings  up  .jbo 
mind  the  case  cited  by  Blackstone,  where  father  and  son  were 
hung  at  the  same  time.  There  evidence  was  introduced  to 
show  that  the  son  struggled  last,  thus  showing  that  he  out- 
lived his  father  and  inherited  the  property,  so  that  the  daugh- 
ters of  the  son  could  exclude  the  second  son  of  the  father 
(their  uncle)  in  the  inheritance  of  their  grandfather's  estate. 

In  Roe  d.  Wrangham  v.  Heney,  3  Wils.  274,  the  court  char- 
acterized, as  a  mere  fiction  of  law,  the  general  proposition 
that  there  were  no  fractions  of  a  day ;  that  '^  by  fiction  of  law, 
the  whole  time  of  the  assizes  and  the  whole  session  of  parlia- 
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ment  may  be,  and  aometimes  are,  conaidered  as  one  day ;  yet 
the  matter  of  fact  shall  overturn  the  fiction  in  order  to  do 
justice  between  the  parties." 

In  Qymbe  v.  PiU,  3  Burr.  1423,  1434,  Lord  Mansfield  said  : 
*<  But  though  the  law  does  not,  in  general,  allow  of  the  frac> 
tion  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary  to 
to  distinguish.  And  I  do  not  see  why  the  very  hour  of  the 
day  may  not  be  so  too,  when  it  is  necessary  and  can  be  done; 
for  it  is  not  like  a  mathematical  point  which  cannot  be  di- 
vided." 

In  Pugh  V.  Robinson,  1  T.  R.  116,  Buller,  J.,  said,  there 
being  no  fraction  of  a  day  in  judicial  proceedings  where  there 
are  two  judgments,  both  referring  to  the  same  day,  the  priority 
of  one  cannot  be  averred :  Roekhill  v.  Hanner,  4McL.  554;  s. 
c.  15  How.  189 ;  Bumej/  v.  BoyeU,  1  How.  Pr.  39 ;  Mechania' 
Bank  v.  Gorman,  8  W.  A  8.  304;  Adams  v.  Dyer,  8  Johns.  347; 
MeUler  v.  Kilgore,  28  Am.  Dec.  76  (Mortgage  and  Judgment) ; 
Hendrichson's  Appeal,  24  Penn.  St.  363 ;  Claason's  Appeal,  22  Id. 
359. 

And  where  two  judgments  of  diflerent  date  were  rendered 
against  a  defendant,  and  he  afterwards  acquired  real  estate 
upon  which  these  judgments  became  a  lien  at  one  and  the 
same  time,  neither  had  priority  over  the  other ;  Miehads  y. 
Boyd,  1  Ind.  259. 

In  some  cases  a  judgment  has  been  deemed  to  have  taken 
effect  from  the  earliest  moment  of  the  day :  Edwards  v.  Regir 
nam,  9  Exch.  628;  Wright  v.  MiUs,  4  H.  A  N.  488;  Green  v. 
Laurie,  1  Exch.  335. 

A  different  rule  is  declared  in  Biggam  v.  Merritt^  Walker 
(Miss.)  430:  s.  c.  12  Am.  Dec.  576,  where  it  is  said  the  court 
will  ascertain  which  was  entered  firstand  award  its  preference 
Johnson  v.  Smith,  2  Burr.  950;  Lemon  v.  Stoats,  1  Cow.  592 
SmaU  V.  McChemey,  3  Id.  19 ;  Rogers  v.  Beach,  18  Wend.  533 
BaJtes  V.  Hinsdale,  65  N.  C.  423;  SmaWs  Appeal,  24  Penn.  St. 
398  (Mortgage  and  Judgment) ;  Murfree  v.  Cormaek,  4  Yerg. 
270;  Berry  v.  ClemenU,  9  Humph.  312. 

So  where,  there  is  a  conflict  between  bankruptcy  and  at- 
tachment proceedings,  the  very  hours  may  be  shown.  Thomas 
V.  Desanges,  2  B,  &  A.  586;  Saddler  v.  Leigh,  4  Camp.  197; 
StSad  V.  Oaseoigne,  S  Taunt.  627 ;  Westbrook  Mamf.  Co,  v.  GronC, 
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60  Me.  88 ;  Godson  v.  Sanctuary,  4  B.  <&  A.  255 ;  In  re  Wdman,  7 
Law  Reportei:25 ;  Ladley  v.  CreighUm.  70  Penn.  St.  490. 

So  the  same  rule  is  held  with  respect  to  creditor's  bills : 
Safford  v.  Douglas,  4  Edw.  Ch.  537 ;  PUeh  v.  Smith,  10  Paige  1. 

Or  where  two  courts  each  appoint  a  receiver;  People  v.  Cenr 
tral  City  Bank,  53  Barb.  412. 

But,  as  a  general  rule,  courts  will  not  inquire  into  fractions 
of  a  day  except  to  prevent  injustice:  Cltde  v.  Qute,  3  Denio 
263;  s.  c.  4  Id.  241 ;  Blydenburgh  v.  Cotheal,  4  Comst.  418  ;  s.  c. 
5  How.  Pr.  200;  Jones  v.  Porter,  6  Id.  286;  Rogers  v.  Sleach,  18 
Wend.  533 ;  Havens  v.  DHAle,  Id.  655 ;  Brainard  v.  Hanford,  6 
Hill  368:  Lester  v.  Garland,  15  Ves.  246;  Bigelauf  v.  Wilson,  1 
Pick.  485  ;  Portland  Bank  v.  Maine  Bank,  11  Mass.  204 ;  Johnson 
v.  Pennington,  3  Green  (N.  J.)  188;  3  Opinions  Attorney*6en- 
eral  82 ;  Kimm  v.  Osgood,  19  Mo.  60. 

A  pauper  entered  upon  the  occupation  of  premises  at 
twelve  o'clock  on  September  30, 1850,  and  on  the  same  evening 
signed  a  memorandum  which  stated  that  the  tenancy  was  for 
one  year,  commencing  on  the  30th  instant.  He  continued 
in  possession  until  September  29,  1851,  about  four  o'clock  in 
the  afternoon  of  which  day  he  gave  up  posaession  to  an 
incoming  tenant:  Held,  that  the  fractions  of  the  day  on 
which  the  pauper  entered  were  not  to  be  regarded,  and  there- 
fore he  had  occupied  the  premises  for  '^  one  whole  year  at  the 
least:"  Reg.  v.  St,  Mary,  Warwick  1  El.  A  Bl.  816:  s.  c.  17 
Jur.  551 ;  22  L.  J.,  M.  C.  109.  Where  the  right  of  the  crown 
and  a  creditor  comes  into  conflict,  fractions  of  a  day  cannot 
be  taken  into  account,  but  the  former  must  prevail:  '  Ed- 
wards V.  Reg,,  9  Exch.  628;   18  Jur.  384. 

We  are  not  unmindful  that  there  are  cases  which  hold  that 
there  are  no  fractions  of  a  day.  Thus,  In  Matter  of  Howes,  it 
it  appeared  that  the  bankrupt  act  was  repealed  March  3, 
1843.  Hower  presented  his  petition  on  that  day,  and  it  was 
held  that  he  wits  too  late :  that  on  questions  of  that  nature 
there  can  be  no  division  of  a  day  :  21  Vt.  619;  s.  c.  6  Law 
Reporter  297.  And  a  like  decision  had  been  previously  made : 
Matter  of  Welman,  20  Vt.  657 :  s.  c.  7  Law  Reporter  25. 

For  a  case  deciding  which  of  two  inconsistent  statutes 
passed  on  the  same  day  should  prevail,  see  Metropoliton  Board 
of  Health  v.  Schnades,  10  Abb.  Pr.  ^N.  S,)  205. 
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For  an  instance  where  a  day  was  divided  by  oontracWin 
COED  puling  time,  see  Chrosvenor  v.  MagiU,  37  111.  239. 

Constitutional  Amendments. — In  the  case  of  LoutmnOe  v. 
Satrings  Bank,  supra,  the  question  was  decided  as  to  the  time 
an  amendment  to  the  Constitution  takes  effect.  It  is  there 
decided  that  the  amendment  voted  for  July  2d,  1870,  to  the 
Constitution  of  Illinois,  took  effect  when  the  polls  closed  on 
that  day  at  six  o'clock  in  the  evening. 

In  this  the  Supreme  Court  followed  the  Illinois  case  of 
SchaU  V.  Bowman,  62  111.  321,  and  subsequent  cases ;  ^Richards 
\  Donagho,  66  111.  73  ;  Wright  v.  Biahop,  88  Id.  302.  See  other 
cases  in  the  Supreme  Court  of  the  United  States :  WadeY.  Wal- 
nut, 105  U.  S.  I ;  where  it  was  assumed  that  the  amendment 
to  the  Constitution,  voted  for  July  2d,  1870,  took  effect  on  that 
day  ;  Toton  of  Concotd  v.  Portsmouth  Savings  Bank,  92  U.  S.  625  ; 
OowUy  of  Moultrie  v.  Rockingham  Ten  Cent  Savings  Bank,  Id.  631; 
County  of  Randolph  v.  PbU,  93  Id.  502 ;  Fairfidd  v.  County  of  Gal- 
latin, 100  Id.  47 ;  Wahiut  v.  Wade,  108  Id.  683. 

Congress  under  the  Reconstruction  Act,  approved  the  Con- 
stitution of  Virginia  on  April  10th,  1869,  and  ordered  it  to  be 
submitted  to  the  people.    On  July  6th,  1869,  it  was  submitted 
and  adopted  by  a  large  majority  of  the  people,  who,  on  the 
same  day,  elected  agovernor,legi8lature,  and  other  staCe  ofEicen. 
The  governor  was  inaugurated  in  September,  1869,  and  the 
legislature  met  in  Octobei,  1869,  and  passed  acts  ratifying  the 
14!th  and  15th  Amendments  to  the  Constitution  of  the  United 
States — all  of  these  preliminaries  being  required  by  the  Re- 
construction Acts  before  the  admission  of  the  State  to  repre- 
sentation in  Congress.      Congress,  on  January  26th,  1870| 
passed  an  act  admitting  the  state  to  such   representation. 
The  Constitution  contained  a  provision  for  homestead  and 
exemption,  but  this  was  not  applicable  to  debts  incurred 
prior  to  the  time  the  Constitution  went  itito  effect ;    Hdd, 
that' as  to  the  clause  relating  to  exemption,  the  Constitution 
went  into  effect  on  the  day  of  its  ratification  by  the  people, 
July  6th,  1869.    Opinion  by  Waitk,  C.  J. :   In  re  Deekffrt,  13 
Am.  L.  Reg.  624. 

Where  the  governor,  speaker  of  the  senate  and  president  of 
the  convention,  or  any  two  of  them,  were,  to  compare  the 
votes,  and  if  it  appeared  that  a  majority  of  the  votes  cast  were 
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for  the  new  constitution,  then  any  two  of  them  should  append 
a  certificate  of  the  result  of  the  votes,  from  which  time  the 
constitution  was  estahlished,  and  the  governor  made  procla- 
mation of  the  result,  it  was  said  the  proclamation  of  the  gov- 
ernor merely  aUested  the  date  at  which  such  constitution  went 
into  eflTect ;  Bilbrey  v.  PoeUm,  4  Bax.  (Tenn.)  232. 

In  1869  the  people  of  Texas  adopted  a  new  constitution  in 
pursuance  of  the  Reconstruction  Act  of  (congress  of  March  2dy 
1867,  and  acts  supplemental  thereto,  and  at -the  same  time 
voted  for  members  of  the  legislature,  governor  and  other  statv 
officers.  Betfore  the  state  could  be  represented  in  Congress  it 
was  necessary  that  that  body  should  approve  of  such  consti- 
tution, which  it  di^  in  1870.  It  was  said  that  ^'this  condition 
of  the  reconstruction  laws  did  not  prevent  the  constitution 
from  becoming  the  organic  law  of  the  state,  on  its  ratification 
by  thepeopk,  for  all  the  purposes  of  state  government.'*  Camp- 
beUy.  Fields,  35  Tex.  762. 

In  Real  v.  Peopfe,  42  N.  Y.  276,  it  is  said :  "The  result  of  the 
election  showing  the  adoption  of  this  article  by  a  majority  of 
votes  cast,  must,  within  the  meaning  of  the  rule  (that  every 
law  takes  effect  upon  its  passage,)  be  deemed  its  passage.  The 
canvass  of  the  votes  cast,  by  the  various  boards  of  canvassers 
as  required  by  law,  is  as  much  a  part  of  the  election  as  the 
casting  of  the  votes  by  the  electors.  The  election  is  not 
deemed  complete  until  the  result  is  declared  by  the  state 
board  of  canvassers  as  required  by  law.  When  the  result  was 
declared  by  the  Estate  board  of  canvassers,  the  article  was 
adopted,  and  under  the  rule,  became  operative  at  once,  unless, 
from  the  nature  of  the  provisions  themselves,. or  those  of  some 
other  law,  it  appears  that  it  was  to  take  effect  at  some  future 
period,  or  unless  it  clearly  appear  that  the  intention  of  the 
framers  of  the  article,  and  of  those  by  whom  it  was  adopted, 
was,  that  it  should  not  take  effect  until  some  definite  future 
time." 

This  was  upon  the  adoption  of  a  new  constitutioi^,  which 
declared :  "  Sect.  5.  This  constitution  shall  be  in  force  from 
and  including  the  first  day  of  January  next  after  its  adoption 
by  the  people."  The  election  was  held  in  November,  ahd 
the    result   canvassed   and    declared   in    December.      This 
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case  has  been  cited  with  approval  in  Ptople  v.   Oardner^  59 
Barb.  198;  s.  c.  46  N.  Y.  812. 

Many  of  the  state  constitutions  have  express  provision  what 
shall  be  done  before  an  amendment  to  it  shall  take  effect; 
while  other  constitutions  give  the  legislature  power  to  pro- 
vide rules  and  regulations,  even  to  declaring  what  acts  shall 
be  done  previous  to  the  time  the  amendment  goes  into  force. 
Some  (possibly  the  greater  number)  state  constitutions  oon« 
tain  a  clause  similar  to  the  constitution  of  Indiana,  viz. :  **  If 
a  majority  of  said  electors  shall  ratify  the  same,  such  amend- 
ment or  amendments  shall  become  a  part  of  their  constitu- 
tion :  '*  Art.  xvi.  sect.  1.  It  is  clear  that  a  constitution  can- 
not be  amended  in  any  other  way  than  that  which  has  been 
provided  by  it.  If  no  provision  for  its  amendment  has  been 
made,  then  the  legislature  has  the  power  to  prescribe  the  man- 
ner in  which  it  may  be  done,  when  the  amendments  shall 
take  effect,  and  submit  them  to  the  people.  If  the  people 
ratify  them  according  to  the  provisions  of  the  legislative  act, 
then  they  become  part  of  the  organic  law  in  the  manner  and 
at  the  time  provided  in  such  act.  But  if  the  constitution 
has  provided  the  way  for  amendment,  that  way  and  no  other 
must  be  followed.  The  legislature  can  attach  no  condition 
to  the  submission  :  State  v.  Sunft,  69  Ind.  618 ;  OMier  v.  FVier- 
wn,  24  Ala.  100. 

Neither  can  it  say  when  the  amendment  shall  go  into  effect, 
for  the  voice  of  the  people  expressed  in  a  legitimate  way  over- 
rides the  provisions  of  the  act  of  the  legislature. 

The  Constitution  of  the  United  States,  upon  the  subject  of 
amendments,  is  not  unlike  that  of  Indiana;  yet  the  13th, 
14th  and  15th  Amendments  to  that  instrument  are  generally 
supposed  and  spoken  of  as  having  taken  effect  on  the  day 
they  were  declared  by  the  secretary  or  state  to  have  been 
ratified  by  the  requisite  number  of  states,  although  the  last 
state  ratifying  them  had  performed  that  act  some  time  before. 
Slaughter  Htmie  CaseSj  16  Wall.  91,  dissenting  opinion  of 
Mr.  Justice  Field  :  *'0n  the  18th  of  December,  1865,  this 
amendment  was  ratified,  that  is,  the  official  proclamation  of 
its  ratification  was  then  made."  Dissenting  opinion  of  Mr. 
Justice  Field  in  Ex  parte  Virginia,  100  U.  S.  363. 
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mnssoTA  LZV8SBD  on  00.  T.  MAOniMIl. 

(Supreme  Obwri  of  likmeaota.    Opinion  filed  Jane  12, 1884.) 

1.  Chattsl  Mobtoaob— OBOwnrG  Crops.— A  ebattel  mortgage  of  crops 

to  be  grown  by  tbe  mortgagor  on  land  owned  or  possessed  by  bim, 
is  valid.    A  oertain  instrument  heUi  to  be  a  ohsttel  mortgage. 

2.  Saxb— Thbxatbnxd  Sals  bt  MoRraAOO»— Injuiicnoii.— A  mort- 

gagee in  a  obattel  mortgage,  in  an  action  against  tbe  mortgagor  after 
condition  broken,  praying  for  an  injunction  restraining  tbe  latter 
from  disposing  of  tbe  property,  and  tbat  tbe  amount  be  is  entitled  to 
recover  be  adjudged  a  lien  tbereon,  and  for  sucb  otber  or  furtber 
relief  ss  may  be  Just,  etc.,  is  not  entitled  to  temporary  injunction  to 
restrain  a  tbreatei^  sale  of  tbe  property,  because  be  baa  an  adequate 
remedy  by  reiplevin. 
8.  PBAono»-RBUBF— Pbatxb  in  Complaint.— a  plaintiff  can  not,  if 
tbere  be  no  answer,  bave  more  tban  tbe  specific  relief  prayed  for  in 
tbe  complaint. 

Appeal  from  an  order  of  tbe  District  Court,  Stevens  County, 
denying  defendant's  motion  to  vacate  and  dissolve  injunction. 

L.  E.  Spoan^r^  for  respondent,  Minnesota  Linseed  Oil  Co. 

Braum  &  Chew,  for  appellant,  John  Maginnis. 

Gilfillan,  C.  J.  Appeal  from  an  order  refusing  to  dissolve 
a  temporary  writ  of  injunction.  The  injunction  was  issued 
before  the  time  to  answer  expired,  upon  the  complaint  and  an 
affidavit  supporting  its  allegations,  and  restrained  the  defend- 
ant until  the  further  order  of  the  court  from  selling  or  dispos- 
ing of  certain  flax  seed.  The  relief  prayed  in  the  complaint 
is  that  defendant  be  enjoined  from  selling  or  otherwise  dis- 
posing of  the  flax  seed;  that  the  amount  plaintiff  is  entitled 
to  recover  in  the  action  be  adjudged  and  declared  a  specific 
lien  on  the  flax  seed ;  and  such  other  or  further  relief  as  to 
the  court  shall  seem  meet  in  the  premises.  The  plaintiff's 
right  in  the  flax  seed  depend  on  an  instrument  in  writing 
executed  by  defendant,  by  which,  in  consideration  of  a  certain 
amount  of  flax  seed  furnished  by  plaintiff,  he  promised  to  pay 
plaintiff  at  a  time  certain  1162  and  interest;  to  sell  and  de- 
liver to  plaintiff  at  a  certain  sum,  below  the  average  Chicago 
market  price  at  the  time  of  delivery,  all  the  crop  of  flax  seed 
raised  from  tl^at  delivered  to  him  by  plaintiff,  and  by  which, 
as  security  for  the  payment  of  said  sum  and  delivery  of  said 
crop,  he  did  ''  grant,  sell  and  convey  "  to  plaintiff  his  entire 
crop  of  flax  seed  raised  during  the  year  from  the  seed  furnished 
him,  upon  cojidition  that  if  he  should  pay  said  sum  of  money, 
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and  well  and  faithfully  perforin  the  contract  for  the  delivery 
of  the  flax  seed,  the  sale  should  be  void.  It  also  prdVided 
that  should  defendant  dispose  of  any  of 'the  flax  seed  to  any 
one  but  plaintiff*,  he  should  pay  plaintiff*  as  liquidated  dam- 
ages therefor  fifty  cents  per  bushel  for  every  bushel  disposed  of. 
Within  the  proper  time  the  plaintiff*  duly  filed  a  copy  of 
this  instrument  in  the  proper  town  clerk's  office.  The  com- 
plaint alleges  breaches  of  the  contract  by  failure  to  pay  the 
1162  when  due,  and  the  refusal  to  deliver  the  flax  seed,  and  a 
sale  of  about  460  bushels  by  defendant  to  others,  and  that  he 
threatens  to,  and  unless  restrained  will,  dispose  of  the  remain- 
der to  others,  and  that  he  is  insolvent.  The  instrument  is  a 
chattel  mortgage,  both  at  law  and  in  equity.  The  common 
law  rule  that  no  interest  could  vest  by  an  assign ntent  of  chat- 
tels not  in  esscy  did  not  apply  to  crops  to  be  raised  by  the  aa> 
signer  on  land  then  owned  by  him  or  in  his  possession :  Obri- 
derman  v.  Smithy  41  Barb.  404;  Acques  v.  Wauan,  51  Cal.  620;  1 
Pars.  Cent.  523;  Sanborn  v.  Benedict,  78  111.  309;  Omgnve  v. 
HveUs,  26  Eng.  Law  &  Eq.  493.  It  would  also  have  the  effect 
of  a  chattel  mortgage  under  the  statutes.  Sections  21,  22, 23, 
c.  39,  Gen.  St.  1878.  The  plaintiff*  had  the  right,  certainly 
after  condition  broken,  to  take  possession  of  the  flax  seed,  a 
right  which  it  could  enforce  by  action  in  replevin.  For  the 
mere  preservation  of  the  property,  and  to  prevent  its  being 
disposed  of  by  defendant,  there  was  no  necessity  for  the  in- 
junction, for  it  had  a  more  adequate  and  speedy  remedy  by 
the  action  in  replevin,  if  possession  was  refused  to  it.  And 
an  injunction  will  not  issue  where  there  is  a  complete  and 
speedy  remedy  by  an  ordinary  action.  Had  the  plaintiff 
brought  its  action  to  enforce  its  lien  by  foreclosure  of  the 
mortgage,  as  it  might  have  done,  a  temporary  injunction  to 
restrain  the  threatened  sale  by  defendant  to  others  might 
have  been  proper,  for  such  sale  would  have  tended  to  render 
the  judgment  ineffectual.  Not  having  asked  for  a  ferecloeure, 
though  the  facts  set  up  in  the  complaint  show  it  entitled  to 
one,  it  can  not,  unless  there  is  an  answer,  and  there  was  none 
when  the  injunction  was  granted,  have  judgment  of  foreclosure. 
Gen.  St.  1878,  §  267  c.  66.  It  can  not,  in  the  case  made  by  the 
complaint,  have  judgment  for  the  permanent  injunction  prayed 
for,*  because  that  case  shows  that  there  is  no  necessity  for  one^ 
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the  plaintiff  having  another  adequate  remedy.  Apd  no  tem- 
porary injunction  can  be  issued  merely  in  view  of  the  prayer 
that  the  court  adjudged  the  amount  plaintiff  is  entitled  to 
recover  a  lien  on  the  flax  seed,  for  the  retaining  th^  property 
in  the  hands  of  the  defendant  is  not  at  all  essential  to  that 
relief.  It  would,  undoubtedly,  be  convenient  to  a  subsequent 
foreclosure  of  the  mortgage  by  the  plaintiff;  but,  so  far  as  the 
relief  prayed  for  shows,  plaintiff  relies  on  its  ability  to  make 
such  foreclosure  without  any  aid  from  the  court. 

There  was,  therefore,  no  case  for  a  temporary  injunction 
made  by  the  complaint  and  the  supporting  affidavit,  and  it 
should  have  been  dissolved. 

Order  reoened. 


mam  b.  abxcitb,  plaivtir  nr  xbbob,  v.  chablxs  t.  hahh. 

{aupreme  Oourt  of  the  tnUed  States.    Apirl  14, 1884.) 

No.  296.— October  Term,  1883. 

The  obligation  of  a  master  to  provide  reaaoaably  safe  places  and  atmct- 
nrea  for  his  servants  to  work  upon,  does  not  oblige  him  to  keep  a 
building,  which  they  are  employed  in  erecting,  in  a  safe  condition 
at  every  moment  of  their  work,  so  far  as  its  safety  depends  on  the 
due  performance  of  that  work  by  them  and  their  fellow-servants. 

Carpenters,  under  charge  of  a  foreman,  and  bricklayers,  all  employed  by 
the  owner,  through  his  superintendent,  were  engaged  in  the  erection 
of  a  building,  with  a  cornice  supported  by  sticks  of  timber  passing 
through  the  wall  (which  was  thirteen  inches  thick)  and  projecting 
sixteen  inches,  and  to  be  bricked  up  at  thesidee  and  ultimately  over 
the  top  of  the  timbers.  When  the  wall  had  been  bricked  up  on  a 
level  with,  but  not  yet  over  the  timbers,  the  foreman  of  the  carpen- 
ters directed  two  of  them  to  take  a  Joist  for  the  edge  of  the  cornice 
and  to  push  it  out  to  the  ends  of  the  projecting  timbers.  In  so  ar- 
ranging the  Joist,  a  carpenter  stepped  on  the  projecting  part  of  one 
of  the  timbers,  whiqh  tipped  over,  whereby  he  fell  and  was  hurt. 
Keld:  That  the  owner  of  the  building  was  not  liable  to  him  for  the 
injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Hahn  against  Armour  and 
others  (of  whom  Armour  alone  was  served  with  process)  to  re- 
cover damages  for  injuries  suffered  by  the  plaintiff,  while  em- 
ployed as  a  carpenter  in  the  erection  of  a  building  for  the  de- 
fendants. 
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The  petition  alleged  that  the  plaintiff  was  and  long  had 
been  in  the  defendant's  employ  as  a  carpenter,  and  while  at 
work,  together  with  others,  in  building  an  addition  to  a  large 
packing-house  owned  and  occupied  by  the  defendants,  was  di- 
rected by  them  and  their  agents  to  take  a  joist  and  place  it 
on  the  outer  ends  of  sticks  of  timber  inserted  in  and  project- 
ing from  the  wall  of  the  new  building;  that  while  arranging 
and  adjusting  the  joist,  in  accordance  with  the  instructions  of 
the  defendants  and  their  agents,  it  became  necessary  for  him 
to  step  out  upon  one  of  the  projecting  timbers ;  that,  immedi- 
ately upon  placing  one  foot  upon  the  projecting  timber,  and 
while  stooping  over  to  arrange  the  joist,  and  without  any 
notice,  warning,  or  i:eason  to  believe  that  the  projecting  tim- 
ber was  insecure  or  unsafe,  and  without  any  fault  or  neglect 
on  his  part,  the  timber  gave  way,  precipitating  him  from  the 
top  of  the  wall,  thirty-four  feet,  to  the  platform  beneath  ;  that 
the  defendants,  well  knowing  the  danger,  negligently  and 
wrongfully  directed  him  to  go  out  upon  the  projecting  timber 
to  arrange  the  joist,  without  advising  him  of  the  danger ;  and 
that  by  reason  of  the  negligence  of  the  defendants  in  not  hav- 
ing secured  the  projecting  timber  to  the  wall,  and  in  not  noti- 
fying him  of  its  dangerous  condition,  he  suffered  great  bodily 
injuries. 

The  testimony  introduced  for  the  plaintiff  at  the  trial  was  in 
substance  as  follows :  The  plaintiff  was  engaged  with  twelve 
or  thirteen  other  carpenters,  all  paid  by  the  day,  in  the  erec- 
tion of  the  new  building.  Bricklayers  and  other  laborers  were 
also  at  work  upon  it.  The  plaintiff  was  employed  and  paid 
by  one  Alcutt,  the  superintendent  of  the  packinghouse.  One 
Fitzgerald  was  foreman  of  the  carpenters,  but  not  of  the  other 
workmen.  The  plaintiff,  who  had  been  working  on  one  end 
of  the  roof,  went  to  the  other  end,  and  was  there  set  to  work 
by  the  foreman  upon  the  cornice.  The  cornice  was  made  by 
inserting  in  the  brick  wall  (which  was  thirteen  inches  thick) 
at  intervals  of  eight  or  nine  feet  and  at  right  angels  with  it, 
sticks  of  timber  projecting  about  sixteen  inches  from  the  wall, 
and  by  placing  on  the  outer  ends  of  those  timbers,  and  paral- 
lel to  the  wall,  joists  sixteen  or  eighteen  feet  long  and  two  and 
a  half  inches  wide.  The  plaintiff  and  another  of  the  carpen- 
ters were  directed  by  their  foreman  to  take  a  joist  and^put  it 
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out  in  its  proper  place  on  the  projecting  timbers.  Tbey  took 
it  and  laid  it  upon  those  timbers.  Tbe  foreman  told  them  to 
push  the  joist  out  to  the  end  of  the  timbers,  but  did  not  tell 
them  to  go  out.  £ach  man  pushed  out  his  end  of  the  joist. 
The  plaintiff,  in  order  to  reach  over  and  place  the  joist,  sat 
down  with  both  feet  on  one  of  the  projecting  timbers,  one  foot 
on  the  part  of  it  inside  the  wall,  and  the  other  foot  on  the 
part  outside,  when  the  timber  tipped  over  and  caused  tlie 
plaintiff  to  fall  some  thirty-four  feet  to  the  platform  below, 
and  to  suffer  the  injuries  sued  for.  The  wall  had  just  been 
bricked  up  on  each  side  of  this  timber  to  a  level  with  its 
upper  surface,  but  no  bricks  had  been  laid  over  jt.  The  fore- 
man stood  eight  or  ten  feet  further  in;  there  was  a  space  for 
the  bricklayers  to  build  up  the  wall,  and  they  were  working 
upon  it.  The  plaintiff  testified  that  he  helped  to  put  some 
of  the  sticks  of  timber  in  the  old  wall,  and  spiked  them  to  the 
girders;  that  he  did  not  know  who  put  this  stick  of  timber 
in  the  new  wall ;  that  it  appeared  to  be  secure;  that  if  it  had 
been  fastened  he  could  have  stepped  out  upon  it  without  dan- 
ger ;  that  if  he  had  kept  both  feet  inside  the  wall,  be  could 
have  pushed  the  joist  out,  but  could  not  have  seen  whether  ii 
was  in  the  proper  place;  that  he  could  see  that  the  timber 
was  not  spiked,  but  could  not  see  whether  it  was  fastened; 
lliat  it  could  not  be  spiked  then  ;  and  that  '*  the  usual  way  of 
doing  it  was  putting  this  timber  in,  and  leaving  it  that  way 
temporarily,  and  afterward  building  the  wall  up  over  it.'*' 
There  was  also  evidence  of  the  extent  of  the  plaintiff's  in- 
juries. 

At  the  close  of  the  evidence  for  the  plaintiff,  a  demurrer  to 
that  evidence,  upon  the  ground  that  it  proved  no  cause  of  ac- 
tion, was  filed  by  the  defendant,  in  accordance  with  the  fol- 
lowing provision  of  the  statute  of  Kansas : 

''The  party  on  whom  rests  the  burthen  of  the  issues  must 
first  produce  his  evidence;  after  he  has  cloned  bis  evidence 
the  adverse  party  may  interpose  and  file  a  demurrer  thereto, 
upon  the  ground  that  no  cause  of  action  or  defense  is  proved. 
If  the  court  shall  sustain  the  demurrer,  such  judgment  shall 
be  rendered  for  the  party  demurring  as  the  state  of  the  plead- 
ings, or  the  proof,  shall  demand ;   if  the  demurrer  be  over- 
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ruled,  the  adverse  party  will  then  produce  his  evidence." 
Laws  of  Kansas  of  1872,  ch.  162,  §  1,  cl.  3. 

The  demurrer  was  argued  and  submitted  to  the  court,  aDd 
overruled.  The  defendant  excepted  to  the  ruling.  No  further 
evidence  was  introduced  by  either  party  at  the  trial.  The 
case  was  submitted,  under  instructions  excepted  to  by  the  de- 
fi^ndant  and  which  it  is  unnecessary  to  state,  to  the  jury,  who 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  $7,500. 
Judgment  was  rendered  on  the  verdict,  and  the  defendant 
sued  out  this  writ  of  error. 

This  court  is  of  opinion  that  the  circuit  court  erred  in  not 
pondering  judgment  for  the  defendant, on  his  demurrer  to  the 
plaintiff's  evidence. 

There  was  no  evidence  tending  to  prove  any  negligence  on 
the  part  of  the  firm  of  which  the  defendant  was  a  member,  or 
of  their  superintendent,  or  of  the  foreman  of  the  gang  of  ca^ 
penters.  The  obligation  of  a  master  to  provide  reasonably 
safe  places  and  structures  for  his  servants.to  work  upon  does 
not  impose  upon  him  the  duty,  as  toward  them,  of  keeping  a 
building,  which  they  are  employed  in  erecting,  in  a  safe  con- 
dition at  every  moment  of  their  work,  so  far  as  its  safety  de- 
pends upon  the  due  performance  of  that  work  by  them  and 
their  fellows.  The  plaintiff  was  not  a  minor  employed  in 
work  which  was  strange  to  him,  but  was  a  man  of  full  age, 
dngag^d  in  ordinary  work  of  his  trade  as  a  carpenter.  The 
evidence  tended  to  show  that  he  and  one  of  his  comrades  were 
directed  by  their  foreman  to  push  the  joist  out  on  the  project- 
ing sticks  of  timber;  not  that  he  told  them  to  go  out  them- 
selves. The  projecting  timber  upon  which  the  plaintiff 
placed  his  foot  was  inserted  in  a  wall  which  was  in  the  course 
of  being  built,  and  which  at  the  time  had  been  bricked  up 
only  so  far  as  to  be  on  a  level  with  the  upper  surface  of  the 
timber.  The  usual  course,  as  the  plaintiff  himself  testified, 
was  to  put  the  timber  in  and  leave  it  in  that  way  tempos 
rarily,  and  afterward  build  the  wall  up  over  it.  It  is  not  pre- 
tended that  the  stick  of  timber  was  in  itself  unsound  or  un- 
suuable  for  its  purpose.  If  it  was  at  the  time  in::ecure,  it  was 
either  by  rea.«on  of  the  risks  ordinarily  incident  to  the  state 
of  things  in  the  unfinished  condition  of  the  building,  or  else, 
by  reason  of  the  risks  ordinarily  incident  to  the  state  of  things 
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in  the  unfinished  Qondition  of  the  building,  or  else,  by  reason 
of  Bome  negligence  of  one  of  the  carpenters  or  bricklayers,  all 
of  whom  were  employed  and  paid  by  the  same  master,  and 
were  working  in  the  course  of  their  employment  at  the  same 
place  and  time,  with  an  immediate  common  object,  the  erec- 
tion of  the  building,  and  therefore,  "Within  the  strictest  limits, 
of  the  rule  of  law  upon  the  subject,  fellow-servants,  one  of 
whom  can  not  maintain  an  action  for  injuries  caused  by  the 
negligence  of  another  against  their  common  master:  Hough 
V.  Railway  Co.,  100  U.  S.  213;  Randall  v.  Baltimore  &  Ohio  Rail- 
road, 109  U.  S.  478. 

The  judgment  of  the  circuit  court  must  therefore,  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

JudgTMfit  reversdd. 


DIGEST  OF  CASES. 


Anignment — DisereHon  of  Omrt  Veated  with  Superviaionnot  BeviewabU 
^Aaaiffnment  made  in  Other  Stale  to  Rvade  iMwe  of  Home  Aate.— The 
discretion  with  which  the  ooart  of  common  pleas  is  vested  in  the  super- 
vision of  assignioes  and  other  trustees  will  not  be  reviewed  by  the  supreme 
court  except  when  it  has  been  manifestly  abused.  When  an  assignment 
for  the  benefit  of  creditors  is  made  by  a  resident  of  this  state,  its  statutes 
with  reference  to  the  duties  of  the  assignee  must  be  complied  with,though 
the  deed  be  executed  in  another  state,  and  everything  in  pursuance  of  it 
be  done  in  accordance  with  the  laws  of  that  state.  If  an  assignor  at- 
tempts to  evade  the  laws  of  this  state  by  going  to  another  and  executing 
tiie  deed  there,  an  assignee  who  is  a  party  to  the  attempt  may  be  properly 
discharged  for  that  reason.  Weiakettle'a  Appeal.  Phis.  Leg.  Int.,  July 
18,  '84. 

Criminal  Imw^ Evidence.— While  it  is  true  that  in  a  criminal  trial 
evidence  may  be  received  of  any  one  of  a  system  of  crimes 
mutually  dependent,  it  is  necessary  to  establish  a  system  between  the 
oflfense  on  trial  and  that  introduced  to  connect  it  with  the  defendant. 
Some  connection  must  exist  between  them,  and  that  connection  must  be 
traced.  A  defendant  cannot  be  convicted  of  the  offense  charged  simply 
because  he  is  guilty  of  another  offense.  It  is  a  rule  of  criminal  evidence 
that  an  extraneous  crime  cannot  be  put  in  evidence  against  a  defendant, 
without  proof  in  some  form  that  he  was  concerned  in  its  commission. 
Swan  V.  The  Commonwealth.    Sup.  Ct.  Pa.    Phis.  Leg.  Intell.,  July,  1884. 
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Obattal  MortgAft—  UneeriabO^  in  DuenpHotU'-A  ehattel  mortgage  is 
▼old  for  unoertaSnty,  as  against  a  subaeqaent  attaefaing  creditor  of  the 
mortgagor  where  the  property  mortgaged  is  described  as  a  certain  n am- 
ber of  horses  and  males,  giving  their  names  and  color,  without  mention- 
ing the  place  where  such  animals  were  kept,  or  sitnated,  or  for  wliat 
purposes  they  were  used.  This  is  especially  so  when  it  appears  that  the 
mortgagor  has  a  large  number  of  other  animals  of  the  same  kind.  Tabor 
T.  Satnp&on  et  ai.    Sup.  Ct.  OoT.    8  West  Coast  Rep.  129. 


DorsM— CbntrocC— iliMboiuf  and  Wife.-^A  mortgage  executed  by  m 
wife  upon  her  separate  estate,  to  secure  a  debt  owing  by  the  husband  for 
money  embezzled  by  him,  is  not  executed  under  duress,  although  done 
to  prevent  his  being  convicted  and  sent  to  the  penitentiary.  2imufy  v. 
WhUmare.    8.  C.  Neb.  May  29, '84.    19  N.  W.  Rep.  (KM. 


Xridenoe  of  an  AeeampUee  iff  Sufficient  to  Suatam  a  ObavCeCiem  of  mur- 
der when  the  same  is  corroborated  by  evidence  of  an  admission  made  by 
the  defendant  connecting  himself  with  the  killing  of  the  deceased.  A 
witness  liavlng  testified  to  such  admission  could  not  remember  the  date 
on  which  it  was  made.  Betd^  that  the  testimony  of  a  consta|t>le  to  whom 
he  had  told  what  the  defendant  hsd  said  was  admissible,  not  for  the  par- 
pose  of  having  the  conversation  repeated  but  for  the  purpoee  of  fixing 
the  date.    Pwple  v.  Zimmennan»    Sup.  Ct.  Cal.    S  West  Coast  Rep.  50. 


Joirg9rj^Inieni— 'Insanity  from  DnmJkeimeM.^In  a  prosecution  for 
forgety  of  a  promissory  note,  where  the  intent  with  which  the  act  waa 
done  is  an  element  of  the  offense,  evidence  is  admissible  showing  tbmt 
the  defendant  was  afflicted  with  dipsomania ;  that  from  protracted  habita 
of  intemperance  his  mind  had  been  impaired ;  that  when  he  was  under 
the  influence  of  liquor  he  was  insane,  did  not  know  what  he  was  doing, 
could  not  distinguish  right  from  wrong,  and  that  he  was  in  such  state 
when  he  committed  the  act  of  which  he  was  accused.  PwpU  v.  BUike. 
Sup.  Ct.  Cal.    3  West  Coast  Rep.  o. 


Liability  of  Oontrador/or  Use  of  Power  in  Doing  Contra^  TTorft.— De- 
fendant agreed  with  the  Empire  Oil  Company  to  drill  some  wells  for 
them,  they  promising  to  ftimlsh  the  fuel  for  the  drilling  from  the  gas 
company  and  pay  for  it.  The  gas  company  sued  the  defendant  for  the 
gas  used.  HHd^  that  the  fact  that  he  used  the  gas,  although  he  never 
ordered  it,  and  the  oil  company  had  agreed  to  pay  for  it  was  no  defense 
in  the  suit  against  him.  Chamberlain  v.  Summit  Oas  Oonqnmy,  Sup.  Ct. 
Pa.  Pittsb.  Leg.  Jour.,  July  2,  '84. 


Party  Wall.— Not  required  to  be  continuous  or  uninterrupted  in 
length,  or  uniform  in  height.  First  builder  may  recede  from  the  party 
.  wall  foundation,  and  build  the  upper  part  of  the  outer  wall  of  his  build- 
ing on  foundations  within  his  own  line,  and  is  not  bound  to  build  a  wall 
across  the  gaps  or  spaces  not  needed  as  a  party  wall.  '  MeOaU  v.  Barrie. 
Phil.  Com.  PI.     PhiU.  Leg.  Int.,  July  4,  '84. 
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CURRENT  TOPICS. 


We  commence  in  this  number  with  the  publication  of  the 
"Corrections  of  Errors  found  in  the  Citations  of  Authorities 
in  the  62  volumes  of  Ohio  Reports."  For  greater  convenience 
we  have 'concluded  to  publish  them  as  a  supplement  to  the 
*'  Law  Journal/'  with  its  own  title  page,  paging,  etc.,  which 
will  enable  our  subscribers,  at  the  conclusion  of  the  work,  to 
bind  it  separately,  for  better  preservation  and  reference. 

The  corrections  are  complete.  Every  citation  occurring  in 
the  62  volumes  of  these  reports  has  been  verified,  and  all  er* 
rors,  even  mere  letter  errors,  are  noted.  These  latter  may  at 
first  glance  not  be  deemed  of  much  importance,  but,  in  the 
first  place,  they  must  be  included  for  the  sake  of  completeness, 
and  a  little  reflection  will  satisfy  everyone  of  their  value. 
All  lawyers  know  that  it  is  not  always  considered  necessary 
to  look  up  the  original  book  referred  to,  and  the  fact  that  in 
a  number  of  instances  the  very  same  error  found  in  a  citation 
in  an  earlier  volume  appears  again  in  a  citation  in  a  later 
volume  of  the  reports,  shows,  that  even  the  Supreme  Court 
sometimes  has  cited  authorities  as  they  found  the  citation  in 
an  earlier  volume  of  the  reports,  without  going  to  the  original 
book  referred  to. 

Our  arrangements  for  avoiding  errors  on  our  part  in  these 
corrections  are  such,  that  we  think  we  can  guarantee  absolute 
correctness. 
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simBFLVovs  spBomo  admhsiovs  avd  dsviau,  avb  juDexnn 

mom  TKl  FLBABDrOB. 

Superfluous  specific  denials  were  ooudemned  by  Chief  Jus- 
tice French  in  MUea  v.  McOaUan^  (Sup.  Ct.,  Arizona;  3  Pa- 
cific Rep.,  610). 

The  answer  expressly  admitted  certain  allegations  of  the 
complaint,  but  expressly  and  specifically  denied  the  more 
material  allegations.  It  also  set  up  new  matter  as  a  separate 
defense,  which,  if  established  by  proofs,  would  Vk  fatal  to 
plaintiff's  action.  The  Chief  Justice  says :  ^'  The  practice  of 
expressly  admitting  in  an  answer  portions  of  the  complaint 
is  not  commendable,  becaupe  it  is  entirely  unnecessary,  and 
adds  to  the  length  of  the  answer  without  effecting  any  useful 
result.  The  silence  of  the  answer  as  to  any  allegation  of  the 
complaint  effects  precisely  the  same  result  and  shortens  and 
simplifies  the  pleadings.  What  is  not  denied  is  admitted, 
and  there  can  be  no  reason  for  expressly  admitting  it." 

Justice  Pinney,  who  concurred  in  the  decision,  very  properly, 
however,  added  that  in  legal  effect  it  was  immaterial  whether 
the  answer  admitted  or  was  silent  as  to  the  allegations  in 
question. 

In  the  same  case,  the  practice  in  respect  to  a  judgment  upon 
the  pleadings  was  thus  stated :  "  In  passing  upon  the  motion 
for  judgment  on  the  pleadings,  the  court  files  findings  of  fact, 
and  apparently  bases  its  judgment  upon  such  findings 
Strictly  there  can  be  no  findings  of  fact  when  the  judgment 
is  upon  the  pleadings.  S:^ch  judgment  rests  upon  the  plead- 
ings. A  finding  of  a  fact  is  a  determination  of  a  fact  by 
the  court,  which  fact  is  liverred  by  one  party  and  denied 
by  the  other,  and  this  determination  must  be  founded  on 
the  evidence  in  the  case.  Such  facts  as  are  properly  averred 
on  the  one  side  and  properly  denied  on  the  other  constitute 
the  issues  in  the  case.  All  findings  outside  of  these  issues 
are  of  no  legal  force  or  value.  The  findings  should  be  confined 
to  the  contested  facts,  and  their  determination  attained  from 
the  evidence  in  the  case.  Facts  admitted  by  the  pleadings 
may  be  referred  to,  mentioned,  or  recited,  but  this  should  be 
done  in  such  a  way  as  to  distinguish  them  from  the  findings 
on  the  controverted  facts  without  recurrence  to  the  pleadings." 
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The  distinction,  however,  should  not  be  forgotten  between 
a  finding  which  is  theresult  of  a  compromise,  and  a  judgment 
which  is  the  result  of  an  admission.  An  admission  of  fact 
contained  in  a  judgment  is  as  conclusive  as  if  the  fact  were 
proved  against  contest,  or  at  least  the  judgment  is  not  so  pus- 
ceptible  to  inquiry  as  in  the  case  of  a  judgment  entered  on 
consent,  while  on  the  other  hand  a  judgment  entered  on  con- 
sent is  not  appealable. 

To  somewhat  similar  effect  as  to  the  nature  of  findings  is 
the  decision  in  EaUm  v.  WellSy  (82  N.  Y.  576;  aff'g  22  Hun. 
123 ;  abridg't  s.  c.  11  Weekly  Dig.,  138),  where  the  court  held 
in  foreclosure,  the  answer  having  averred  tender,  and  thereby, 
admitted  the  amount  due,  that  findings  of  fact  were  not 
needed,  for  no  issue  remained  to  be  tried,  and  the  judgment 
on  the  pleadings  was,  in  effect,  like  a  judgment  on  a  demurrer 
ore  tenus. 

The  court  held  that  no  findings  of  fact  are  necessary 
on  the  hearing  of  a  demurrer;  the  pleadings  contain  them, 
and  conceding  .them  to  be  as  the  pleadings  state  them,  the 
conclusions  of  law  are  this  and  that,  and  the  order  for  judg- 
ment is  a  sufficient  decision  in  writing  to  satisfy  the  require- 
ment of  Code  Civ,  Pro.,  section  1010.— iV.  K  Daily  Reg. 


TKi  nrooxis  07  tki  bas. 

The  N.  Y.  Daily  Register  says:  ''The  Albany  Pren  has  re- 
cently published  an  account  of  the  Bar  of  that  county,  classi- 
fying them  according  to  their  supposed  or  conjectured  profes- 
sional income. 

The  larger  number  of  the  names  given  appear  in  the  class 
of  three  thousand  a  year  and  under.  In  smaller  classes  are 
those  said  to  have  an  income  of  three  thousand  a  year  or 
more,  five  thousand  a  y^ar  or  over,  and  ten  thousand  or  over. 
In  the  latter  class  are  mentioned  apparently  fourteen  or  fif- 
teen individuals,  besides  three  firms.  Probably  the  reader  is 
intended  to  understand  that  the  members  of  the  firms  that 
are  mentioned,  each  have  an  income  of  that  class.  Of  course 
these  estimates  are  to  be  deemed  as  guesses  and  some  of  them, 
the  Albany  Exjiresa  says,  are  stupendous  errors;  but  on  the 
whole  the  estimate  seems  to  be  accepted  as  indicating  a  fair 
sort  of  general  average. 
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It  certainly  suggests  that,  on  the  whole,  the  legal  profeBsion 
is  in  active  service  and  fairly  well  paid.  Without  doubt  there 
are  many  who  are  disappointed,  both  in  respect  to  the  amount 
of  business  and  the  amount  of  its  emoluments ;  and  this  is 
not  strange  when  one  considers  what  a  peculiar  combination 
of  gifts  it  takes  to  make  a  successful  lawyer,  and  how  intense 
is  the  competition. 

Lawyers  have  this  disadvantage :  that  they  are  all  the  time 
necessarily  trying  to  upset  each  other,  and  do  not  enjoy,  to 
the  extent  which  either  physicians  or  clergymen  do,  the  co- 
operation of  professional  brethren.  Their  profession  is  one 
of  antagonisms. 

The  writer  of  the  article  referred  to  tells  the  following 
anecdotes,  by  way  of  encouragement,  we  suppose,  to  the  gen- 
tlemen who  are  in  the  class  of  three  thousand  and  under; 
especially  those  who  are  under : 

One  veteran  lawyer,  whose  eloquent  voice  has  been  fre- 
quently heard  in  the  court  rooms,  always  returned  to  his  office 
after  tea  and  remained  for  a  few  hours.  One  evening  he  was 
surprised  by  the  hurried  entrance  of  one  of  the  most  respected 
merchants  of  the  town,  who  seemed  very  nervous  and  breath- 
less: 

"  Ah — ,"  said  he,  "  vou  don't  know  how  relieved  I  feel  to 
find  you  here.  We  had  private  advices,  late  this  afternoon, 
that  one  of  our  heaviest  creditors  is  going  to  suspend  to- 
morrow morning.  I  have  been  searching  high  and  low  for  a 
lawyer  to  get  out  the  first  attachment  (under  the  old  law), 
and  I  had  about  come  to  the  conclusion  that  I  must  wait  my 
chance  until  to-morrow ;  but  you  can  make  out  the  writ  at 
once." 

This  was  done,  and  from  that  moment had  all  the 

merchant's  law  business,  and  this  fact  soon  brought  him  into 
prominence  and  fortune. 

Or  they  may  have  been  struck  with  the  happy  experience 
of  another  old  professional  (who  is  said  to  have  appeared  in 
more  cases  for  trial  than  any  one  before  or  since  his  time), 
who  invariably  arrived  at  his  office  by  half-past  seven  in  the 
morning. 

On  one  occasion  he  was  called  upon  at  that  hour  by  the  late 
A.  T.  Stewart,  of  New  York,  who  told  him  that  he  had  come 
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to  transact  some  law  basiness,  and  brought  an  introduction 
to  three  lawyers;  and  as  the  other  two  were  not  to  be  found, 
and  as  the  matter  needed  immediate  attention,  he  should  be 

pleased  if  Mr. would  take  it  inhand.    This  was  done, 

and  Mr.  Stewart  remained 's  client." 


ARTICLES  ORIGINAL  AND  SELECTED. 

««8BAB0Knre*'  a  okattbl  xobtoagb. 

Some  discussion  has  arisen  among  the  recorders  and  attor* 
neys  of  our  north-eastern  counties  as  to  how  one  clause  of 
section  4167  Rev.  Stats,  applies  to  a  chattel  mortgage.  The 
clause  reads :  '*  For  searching  each  paper  six  cent&"  The 
bone  of  contention  is  as  to  what  **  searching"  means. 

The  Cuyahoga  County  Recorder  holds,  that  it  means  taking 
the  paper  from  the  files  when  called  for.  The  Bar  do  not  all 
agree  with  him.  Many  other  recorders  are  of  opinion  that  it 
means  examining  the  mortgage  at  the  time  it  is  filed,  and 
hence  charge  twenty-four  cents :  six  cents  for  filing  ;  six 
oents  for  searchint^ ;  and  six  cents  for  each  party  for  making 
the  entries.  Our  humble  opinion  is  that  the  (Ueveland 
recorder  is  right.  We  do  not  understand  that  it  is  any  part 
of  a  recorder's  duty  to  examine  a  chattel  mortgage,  at  the 
time  it  is  filed,  to  see  whether  the  parties  have  complied  with 
the  law.  We  think  that  the  definition  of  **  search,"  given 
in  Bouv.  Law  Die,  as  well  as  the  manifest  intention  of  the 
legislature,  warrants  the  construction  of  tbeterm  given  it  by 
the  Forest  City  official. 

PainemlUj  0.  H.  H . 

ZXXOVTOBT  DBTISIS. 

An  executory  devise  is  defined  by  Kent  and  other  element- 
ary writers  to  be  a  limitation,  by  will,  of  a  future  contingent 
interest  in  lands,  contrary  to  the  rules  of  limitation  of  con- 
tingent estates  in  conveyances  at  law.    4  Kent,  Com.  291. 

Where  the  limitation  over  can  take  effect  as  a  contingent 
remainder,  it  will  not  be  construed  an  executory  devise. 
Id.  3  Tenn.  Rep.  763.  The  distinction  between  a  remainder 
and  an  executory  devise  is  clearly  stated   by  the  court  of 
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appeals  in  Narris  v.  Bayea,  13  N.  Y.,285,  "  Where  the  whole  fee 
is  first  limited,  as  in  a  devise  to  a  man  and  his  heirs,  and  there 
is  a  devise  over  upon  a  contingency,  this  is  an  executory  de- 
vise ;  but  if  the  first  devise  was  of  an  estate  for  life,  or  years, 
a  subsequent  limitation  to  take  effect  immediately  upon  the 
determination  of  such  first  estate  would  be  a  remaindt;r." 

That  we  may  obtain  an  exact  idea  of  the  nature  of  such  a 
devise,  it. will  be  necessary  to  refer  to  the  English  common 
law,  reR:ulating  the  creation  of  future  estates.  The  rule  had 
long  been  settled  that  no  remainder  could  be  limited  after  a 
grant  or  devise  of  the  fee,  and  therefore  a  devise  to  A,  in  fee, 
and  in  case  of  his  death  without  issue  living  at  the  time  of 
his  death,  over  to  B,  in  fee,  was  void,  because  the  whole  fee 
having  been  previously  disposed  of,  no  remainder  could  at 
common  law  be  created.  Under  a  more  enlightened  system  of 
jurisprudence,  certain  contingent  remainders,  void  for  this 
reason  at  common  law,  were  sustained  under  the  name  of  ex- 
ecutory Revises  to  give  efiTect  to  the  manifest  intention  of  the 
testator,  because  wills  being  usually  or  oftentimes  drawji  by^ 
men  not  familiar  with  the  abstruse  doctrines  and  technical 
rules  regulating  the  creation  of  future  estates,  would  fre- 
quently be  rendered  of  no  effect  by  the  testator's  scheme  being 
thwarted  by  the  arbitrary  principles  of  the  common  law.  The 
reason  for  this  modification  of  the  rigid  common  law  rule  is 
clearly  and  succinctly  stated  by  Kent  in  the  fourth  volume  of 
his  Commentaries,  at  page  291.  "The  reason  of  the  institu- 
tion of  executory  devises  was  to  support  the  will  of  the  testa- 
tor, for  when  it  was  evident  that  he  intended  a  contingent  re- 
mainder, and  where  it  could  not  operate  as  such  by  the  rulee 
of  law.  the  limitation  was  then  out  of  indulgence  to  wills,  held 
to  be  good  as  an  executory  devise." 

The. distinction  between  contingent  remainders  and  execu- 
tory devises  is  thus  very  tersely  expressed  by  Blackstone  : 
''It  (an  executory  devise)  differs  from  a  remainder  in  three 
very  material  points :  Isi.  That  it  needs  hot  any  particular 
estate  to  support  it.  2d.  That  b}^  it  a  fee-simple  or  other 
less  estate  may  be  limited  after  a  fee  simple.  3d.  That  by 
this  means  a  remainder  may  be  limited  of  a  chattel  interest 
after  a  particular  estate  for  life  created  in  the  same."  2  Blk^ 
Com.  176. 
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The  leading  case  by  which  the  validity  of  such  a  devise  was 
established,  is  PdU  v.  Browne.  1  Cro.  Jac.  690.  This  decision 
being  the  first  decided  departure  from  a  rule  which  had  for 
jrears  universally  obtained  throughout  the  kingdom,  but 
which  had  no  foundation  in  reason  or  justice,  and  which  fre- 
quently defeated  the  will  of  those  who  were  ignorant  of  its 
existence,  reflected  great  credit  upon  the  court  by  which 
the  decision  was  rendered.  Still  more  does  it  redound  to  the 
honor  of  that  tribunal  when  we  consider  that  it  was  made  in 
an  age  of  blind,  unquestioning,  slavish  submission  to  prece- 
dent. The  application  of  the  strict  rule  regulating  remainders 
to  cases  of  will  was  productive  of  no  good,  and  much  evil,  and 
a  due  regard  for  the  clearly,  expressed  will  of  testators,  im- 
peratively demanded  that  the  rule  should  be  restricted  in  its 
operation,  and  the  intent  of  the  devisor  allowed  to  have  full 
force. 

This  case  establishes  the  principle  that  a  fee  may  be 
limited  upon  a  fee  by  way  of  executory  devise,  and  that  such 
« limitation  cannot  be  barred  by  a  common  recovery.  But 
the  court  held  that  the  devise  over  was  valid  only  when  it 
was  to  take  effect  upon  the  termination  of  a  single  life  in  being. 
In  the  Duke  of  Norfolk's  case  the  decision  in  PMs  v.  Braume 
was  recognized  and  followed  by  the  House  of  Lords  affirming 
the  ruling  of  Lord  Chancellor  Nottingham.  At  last  in  Ste- 
phens V.  Stephens,  (2  Bar.  K.  B.  375),  the  doctrine  was  finally 
imttled  and  defined  by  precise  limits.  It  decided  that  an 
executory  devise43  valid  when  limited  upon  a  life  or  lives  in 
being,  and  tv?enty-one  years  and  the  fraction  of  another  to 
reach  the  case  of  a  posthumous  child;  and  this  cass^has  since 
been  uniformly  followed.  In  CadM  v.  Palmer,  (10  Bingham 
140),  the  House  of  Lords  went  still  further  and  held  in  accord- 
ance with  the  opinion  of  the  twelve  judges  that  a  limitation 
by  way  of  executory  devise  is  valid,  though  it  is  hot  to  take 
effect  until  after  the  determination  of  a  life  or  lives  in  being, 
and  a  term  of  twenty-one  years  in  gross  withotU  reference  to  the 
infancy  of  any  person  who  is  to  take  under  such  limitation. 

This  doctrine. of  upholding  a  contingent  remainder,  void  at 
common  law,  as  an  executory  devise  has  been  incorporated 
into  and  forms  part  of  the' jurisprudence  of  New  York,  sub- 
ject to  the  same  limitation  that  the  executory  devise  must 
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not  be  too  remote.  11  Wend.,  279 ;  16  Johns,  382 :  18  Johns, 
868;  16HQn.,75;  S2  Barb.,  328;  2  Hill,  554:  5  Paige,  514; 
10  Johns,  16;  1  Johns,  440;  3  Johns,  292;  2  Denio,  336; 
18N.Y.,279;    16  N.  Y.,  87. 

The  reason  why  the  courts  have  prescribed  bounds  and 
limits  beyond  which  it  cannot  extend  is,  that  it  cannot  be 
varied  by  fine  or  common  recovery,  and  therefore,  if  not  so 
limited,  it  might  create  a  perpetuity,  to  which  the  common 
law  has  ever  been  hostile,  for  the  reason  suggested  by  Lord 
Bacon  '<  that  it  is  better  that  men  should  be  in  hazard  of 
having  their  houses  undone  by  a  thrifty  posterity,  than  be 
tied  to  the  stake  by  such  perpetuities." 

The  principle  has  been  settled  ever  since  the  Duke  of  Nor- 
folk's case,  (3  ch.  Gas.  1)  that  any  executory  devise  which 
attempts  to  tie  up  property  beyond  the  limit  of  a  life  or  lives 
in  being,  and  twenty-one  years  and  nine  months  thereafter,  is 
void.  Accordingly  it  has  been  repeatedly  held  that  an  exe- 
cutory devise  upon  an  indefinite  failure  of  issue  is  absolutely 
void.*  16  Johns,  400;  11  Wend.  259 (279) ;  5  Paige,  514;  16 
Hun.  76  ;  32  Barb.  328;   16  N.  Y.,  87 ;  13  N.  Y.,  279. 

Therefore,  whether  an  executory  devise  is  valid,  frequently 
depends  upon  the  question  whether  the  testator  has  limited  it 
upon  an  indefinite  failure  of  issue,  or  in  other  words  whether 
the  precedent  estate  is  an  estate  tail.  If  so,  the  devise  over  is 
void  because  it  might  forever  suspend  the  power  of  alienation, 
and  create,  what  the  common  law  abhors,  a  perpetuity. 

The  courts  both  in  England  and  in  the  different  states  have 
held  that  the  words  ''dying  without  issue"  in  a  will  import 
an  indefinite  failure  of  issue,  and  therefore,  when  unqualified 
by  other  language  of  the  will,  give  to  the  devisee  an  estate 
tail,  and  that  an  executory  devise  limited  upon  such  estate 
tail  is  void,  because  it  is  too  remote.  Chadock  v.  Oowly^  (Cro. 
Jac.  695);  1  P.  Williams,  663 ;  1  Burr.  268;  Wille'sRep.  1; 
Doug.504;  5  Term.  Rep.  335;  7  Term.  Rep.  276;  9  East.  382; 
12  East.  253;  13  Vesey  476;  17  Vesey  479;  6  Taunt  268; 
6  Term.  Rep.  307;  2  Tyng.  554;  5  Tyng.  500;  3  Gates 
Rep.  206;  1  Wash.  Rep.  71  (Va.);  2  Munf.  479;  1  Bay's 
Rep.  80;  20  Esauss  94;  16  Johns,  382;  18  Id.  368;  1 
Id.  440;  3  Id.  292;  10  Id.  16;  2  Hill  554;  2  Denis  336; 
16  Hun.  75;   11  Wend.  259:  82  Barb.  828;  5  Paige,  614; 
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13  N.  Y.,  279;  16  Id.  87;  6  Mass.  500;  9  Paige,  265;  26 
Wend.  226.  Bui  this  construction,  which  was  given  to 
the  words  *' dying  without  issue"  in  wills,  in  many  cases 
obviously  defeated  the  intention  of  the  testator  and  therefore 
courts  have  been  astute  to  find,  and  prompt  to  seize  any  lan- 
guage which  would  enable  them  to  decide  that  the  testator 
not  only  intended,  but  legally  manifested  his  intention  that 
the  devise  over  should,  vest  upon  the  death  of  the  fimi  taker 
without  issue,  and  not  upon  an  indefinite  failure  of  issue.  1 
Johns,  440;  16  Id.  382;  11  Id.  857;  20  Id.  483;  3  Id.  292;  10 
Id.  12 ;  32  Barb,  333;  23  Wend.  51 ;  16  N.  Y.,  87 ;  11  Id.  277 ; 
10  Paige,  151.  In  each  of  these  cases  there  was  a  devise  to  a 
class,  and  in  case  of  the  death  of  any  member  of  that  class 
without  issue,  then  a  devise  over  to  the  mrvivon;  and  in  each 
case  the  court  held  that  the  use  by  the  testator  of  the  word 
*^8urvivor8^^  manifested  an  intention  on  his  part  to  make  the 
limitation  over  depend  upon  the  death  of  the  fir$t  taker  with- 
out issue,  and  not  upon  an  indefinite  failure  of  issue  which 
the  mere  words  "dying  without  issue"  import.  Of  course  it 
is  not  necessary  that  the  word  ^^  survivor  ^^  should  be  used  in 
order  that  the  court  may  determine  that  the  language  of  the 
will  does  not  create  an  estate  tail.  Any  other  language  indi- 
cating the  testator  meant  a  failure  of  issue  at  the  death  of  the 
Jmi  taker  will  be  sufficient. 

This  was  held  so  early  as  the  case  of  PdU  v.  Browne,  (Cro. 
Jac.  590),  and  has  been  the  doctrine  ever  since  in  England, 
and  has  been  fully  recognized  and  followed  by  the  courts  of 
this  and  sister  states.  3  Term.  Rep.  143 ;  1  Barn.  A  Aid.  713;  5 
Day,  517;  1  P.  Williams,  198;  3  Barn.  &  Aid.  546;  16N.Y.,87. 
PeUs  v.  Brovone  has  been  the  object  of  the  highest  encomium 
and  the  severest  criticism;  but  the  principle  established  by 
it,  though  questioned  and  assailed  by  the  most  eminent  jur- 
ists, has  successfully  withstood  these  formidable  assaults,  and 
withstood  them  because  it  is  founded  upon  the  solid  and  en- 
during basis  of  justice  and  common  sense.  The  case  fully 
merits  the  encomium  pronounced  upon  it  by  Lord  Kenyon  in 
PoUer  V.  Bradley,  3  Term.  Rep.  146,  in  which  he  extols  it  as  the 
magna  eharta  of  this  branch  of  the  law,  although  Chancellor 
Kent  seems  to  consider  such  encomium  very  unnecessary  and 
very  extravagant. 
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It  is  also  essential  to  the  validity  of  an  executory  devise 
that  it  cannot  be  defeated  by  any  act  of  the  first  taker.  16 
Johns,  688;  10  Id.  19;  Fitzg.  314;  6  Mass.  600;  13  N.  Y.  285; 
3  Atk.  609.  Accordingly  it  was  hdd^  that  where  A.  devised 
all  his  real  estate  and  personal  property  to  his  wife  and  in 
case  of  her  death  without  disposing  of  it  by  will  or  otherwise 
then  to  his  daughter,  such  devise  over  to  the  daughter  was 
held  void  because  the  mother  might  defeat  it  by  selling  or 
disposing  of  the  property  by  will.    16  Johns,  637. 

Limitations  of  a  future  contingent  interests  in  personal 
property  are  regulated  by  the  same  principles.  Language 
that  would  give  the  devisee  or  grantee  an  estate  tail  in  real 
property,  will  confer  upon  a  legatee  the  absolute  ownership 
of  personal  property.  1  Maddock  ch.  Rep.  488 ;  1  P.  Williams 
290 ;  3  Vesey  99 ;  1  Merivale  271 ;  2  Vesey  646 ;  1  Vesey  Sen. 
9;  Id.  133;  3  Atk.  609;  9  Gill  191;  2  Bro.  663;  Id.  670;  6 
Bro.  P.  C.  460;  3  Merivale  176;  9  Ves.  203;  11  Wend.  276-277 ; 
10  Johns  19;  16  Id.  637  (684). 

Therefore  a  limitation  of  a  future  interest  in  personal  prop- 
erty to  take  effect  upon  an  indefinite  failure  of  issue  is  void. 
8  Viner,  103;  3  Ves.  Sen.  164;  3  Ves.  324;  9  Ves.  2051  •  li 
Wend.  276-277. 

The  English  courts  at  first  made  a  distinction  l^etween  an 
executory  devise  of  real  property  and  a  contingent  limitation 
of  a  future  interest  in  personal  property,  and  held  that  while 
the  words  "  dying  without  issue  "  in  the  case  of  real  property 
gave  to  the  first  devisee  an  estate  tail,  yet  that  in  respect  to 
personal  property  which  is  perishable  in  its  nature  it  could 
not  be  possible  that  the  testator  intended  an  indefinite  failure 
of  issue  by  the  use  of  such  words,  and  that  therefore  the  first 
taker  was  entitled  to  a  mere  life  interest  therein,  and  that  a 
limitation  over  upon  his  death  without  issue  was  valid.  This 
was  the  doctrine  enunciated  in  Forth  v.  Chapman,  1  P.  Wil- 
liams 663,  by  Lord  Macclesfield;  and  it  had  the  support  of 
jurists  of  eminent  ability. 

Lord  Hardwicke,  in  Atk.  Rep.  228  and  2  Ves.  180,  616;  Lord 
Mansfield  in  Cor  v.  Rep.  410 ;  and  2  Chitty's  Rep.  662  ;  Lord 
Eldon  9  Ves.  203 ;  and  the  House  of  Lords  in  6  Bro.  P.  C.  309, 
were  all  in  favor  of  the  distinction  it  created  between  the  two 
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species  of  property  with  respect  to  the  technical  meaning  to 
be  given  to  the  words  '* 'dying  without  issue." 

Lord  Hardwicke  in  2  Atk.  Rep.  314 ;  Lord  Thurlow  in  1 
Bro.  188  and  1  Ves.  jr.  286;  Lord  Loughborough  In  3  Ves.  99; 
Lord  OLvanby  in  6  Id.  440 ;  Lord  Kengon  in  3  Term.  Rep.  133 
and  7  Id.  595 ;  Sir  William  Grant  in  17  Ves.  479,  and  the 
court  of  K.  B.  in  4  Hanle  and  Selev,  62,  were  opposed  to  the 
distinction. 

The  tendency  of  the  more  modern  English  authorities  is  in 
favor  of  the  rule  laid  down  by  the  cases  last  cited.  7  Adolph 
<&  Ellis  636. 

The  American  cases  have  not  recognized  this  distinction, 
but  are  disposed  to  lay  hold  of  slighter  circumstances  in  be- 
quests of  personal  property  than  in  devises  of  real  estate  to 
limit  the  generality  of  the  phrase  "  dying  without  issue,''  and 
confine  it  to  dying  without  issue  living  at  the  death  of  the 
first  taker  in  order  to  support  the  devise  over.  2  Harr.  &  Gill 
127 ;  17  Serg.  &  Lowb.  293 ;  10  Johns,  Rep.  12 ;  1  Harr.  &  Gill 
111 ;  2  Munf.  Rep.  479 ;  2  Hill  644 ;  1  Tamlyn  447 ;  10  Serg. 
287 ;  4  Iredells  N.  C.  Rep.  63. 

Poughkeeprie^  N.  Y.  Guy  C.  H.  Corliss. 


C0VFI88I0V8  MADB  DT  TKl  PBB8SVCB  07  POUOB  07YICXB8. 
We  published  in  our  last  number  an  opinion  of  the  Supreme 
Court  of  the  United  States  on  the  admissibility  of  confessions 
by  the  accused  as  evidence  against  him.  The  Justice  of  the 
Peace^  an  English  legal  periodical,  contains  a  synopsis  of  the 
latest  decisions  in  England  and  Ireland  on  the  question  of 
admissibility  in  evidence  of  confessions  made  in  the  presence 
of  police  officers,  which  is  of  interest  in  this  connection. 
The  Judice  of  the  Peace  says :  The  case  of  Reg.  v.  Hatta,^  again 
brings  before  the  reader  the  vexed  question  as  to  the  admissi- 
bility in  evidence  of  a  confession  made  to  a  prosecutor  in  the 
presence  of  the  police.  In  the  rase  referred  to  the  prosecutor 
had  taken  the  prisoner  into  his  office,  and  there,  in  the  pres- 
ence of  two  police  officers,  said,  '*  I  presume  you  know  who 
these  gentlemen  are."  The- prisoner  said  he  did,  and  one  of 
the  officers  then  said,  "We  are  police- officers."  Thereupon 
»  48  J.  P.  248. 


960  Ohio  Law  Journal. 

the  prosecutor,  addressing  the  prisoner,  said,  "  I  know  what 
has  been  going  on  between  you  and  Culffe  for  some  time.  You 
had  better  speak  the  truth."  The  prisoner  then  made  a  con- 
fession, and  the  question  was  whether  it  was  admissible  in 
evidence.  The  court  held  that  it  was  not,  the  case  not  being 
distinguishable  from  Reg,  v.  Fenndl*  In  that  case  the  confes- 
sion was  made  under  the  following  circumstances :  Previously 
to  being  charged,  the  prisoner  was  taken  into  a  room  with  the 
prosecutor  and  a  police  inspector.  The  prosecutor  then  said 
to  the  prisoner,  "  He  "  (meaning  the  inspector)  "  tells  me  you 
are  making  housebreaking  implements;  if  that  is  so  you  had 
better  tell  the  truth,  it  may  be  better  for  you.*'  It  was  held 
that  the  statement  made  by  the  prisoner  upon  this  was  not 
admissible.  The  court  did  not,  in  either  of  these  cases,  de- 
liver judgment  at  length.  The  ground  of  the  decisions  must, 
therefore,  be  sought  in  previous  cases  to  which  we  proceed  to 
direct  the  reader's  attention. 

In  Reg,  v.  Baldry^  a  number  of  old  cases  were  overruled,  and 
the  law  on  the  subject  was  fully  discussed.  In  that  case  a 
police  constable  who  apprehended  a  man  on  a  charge  of  mur- 
der, having  told  him  the  nature  of  the  charge  against  him, 
added  that  he  need  not  say  anything  to  criminate  himself, 
but  what  he  did  say  would  be  taken  down  and  used  as  evi- 
dence against  him.  The  prisoner  thereupon  made  a  confes- 
sion. It  was  held  that  the  confession  was  rightly  admitted 
in  evidence.  The  ground  of  this  decision  was  the  general 
one,  that  a  confession  may  be  received  in  evidence  so  long  as 
it  is  voluntary,  that  is  to  say,  if  it  is  not  made  in  consequence 
of  some  inducement  or  threat  held  out  or  made  to  the  pris- 
oner by  some  peraon  having  authority  over  him  in  connec- 
tion with  the  prosecution.  As  will  be  seen  hereafter,  a  police- 
man is  a  person  having  authority  for  the  purposes  of  this 
doctrine.  It  follows,  therefore,  that  statements  to  a  police 
constable,  made  voluntarily,  or  even  in  answer  to  questions 
by  him,  are,  in  general,  admissible  in  evidence  against 
the  prisoner,  but  that  they  may  be  inadmissible  if  made  in 
consequence  of  any  inducement  or  threat  made  by  the  officer. 
In  the  case  last  mentioned,  Pollock,  C.  B.,  pointed  out  that  a 

»  7  Q.  B.  D.  147. 
>  2  Den.  C.  C  430. 
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simple  caution  by  a  constable  to  the  accused  to  tell  the  truth, 
if  he  said  anything,  would  not  prevent  the  statement  of  the 
accused  from  being  given  in  evidence ;  but  that  where  the 
admonition  to  speak  the  truth  was  coupled  with  any  expres- 
sion importing  that  it  would  be  better  for  the  accused  to  do 
so,  the  statement  could  not  be  admitted,  the  expression 
amounting  to  an  inducement  to  confess.  It  will  be  observed, 
on  comparing  this  judgment  with  the  two  recent  cases 
referred  to  in  the' earlier  part  of  this  article,  that  words  to  the 
effect  that  it  would  be  better  for  the  accused  to  tell  the  truth 
were  held  to  prevent  the  statement  made  in  reply  from  being 
admitted  in  evidence. 

In  Reg.  v.  Sleeman^^  a  maidnservant.  under  a  charge  of  setting 
fire  to  a  farm  building  belonging  to  her  master,  was  given  into 
the  temporary  custody  of  a  married  daughter  of  her  master, 
who  did  not  live  in  the  house  and  had  no  control  over  her  as  a 
mistress.  She  had  been  given  into  the  custody  of  a  police- 
man, and  the  officer  had  given  her  leave  to  change  her  dress, 
on  the  understanding  that  while  doing  so  she  was  to  be  in  the 
charge  of  the  married  daughter  of  her  master,  as  already 
stated.  While  they  were  alone  together,  the  daughter  said  to 
the  prisoner,  ^*  I  am  sorry  for  you,  you  ought  to  have  known 
better;  tell  the  truth  whether  you  did  it  or  no,''  and  upon  the 
prisoner  replying,  ''I  am  innocent,"  added,  *' don't  run  your 
soul  into  more  sin,  but  tell  the  truth."  The  prisoner  then 
confessed.  Barke,  B.,  admitted  the  confession  in  evidence. 
He  held  that  the  words  used  did  not  amount  to  a  threat  or  in- 
ducement, nor  were  they  used  by  a  person  in  authority.  For 
the  purposes  of  this  article  the  reader  niay  be  asked  to  consider 
what  the  result  would  have  been  had  the  words  been  used  by 
the  policeman.  It  may  be  inferred  that  the  statement  would 
equally  have  been  receivable.  The  words  were  no  more  than 
an  exhortation  to  tell  the  truth.  They  held  out  no  promise 
that  it  would  be  better  for  the  prisoner  if  she  did  so.  This 
case  is  therefore  quite  consistent  with  those  already  men- 
tioned. 

In  Reg.  v.  Bate,*  the  prisoner  was  charged  with  having  con- 
cealed the  birth  of.  her  child.     Being  questioned  by  a  police 

«  6  Cox  C.  C.  246;  23  L.  J.  M.  C  19. 
» 11  Cox  C.  C.  686. 
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coastable,  gave  an  answer  which  caused  the  officer  to  say  to 
her,  '*It  might  be  better  for  you  to  tell  the  truth  and  not  a 
lie."  It  was  held  by  Montague  Smith,  J.,  that  a  further 
statement  thereupon  made  by  the  prisoner  to  the  constable 
was  inadmissible  in  evidence  against  her.  This  case  clearly 
follows  the  previous  decisions. 

In  an  Irish  case,*  the  prisoner  was  charged  with  murder. 
After  he  was  taken  into  custody  he  was  told  by  the  police 
constable,  in  whose  charge  he  was,  that  it  would  be  better  for 
him  to  tell  the  truth,  and  not  to  put  people  to  the  extremities 
he  was  doing.  This  happened, at  ten  in  the  morning.  At  six 
iu  the  evening  of  the  saime  day  another  constable,  who  was  in 
charge  of  the  prisoner,  :n  answer  to  a  request  by  the  prisoner 
to  see  his  father,  cautioned  him  not  to  eay  anything  to  crimi- 
nate himself,  for  that  anything  he  might  say  would  come  in 
evidence  against  him.  A  confessions  made  to  the  latter  con- 
stable was  rejected  by  Whiteside,  C.  J.  He  said :  *'  If  a  person 
in  authority — and  it  has  been  decided  that  a  constable,  hav- 
ing a  prisoner  in  charge  comes  within  that  definition— makes 
use  of  the  expression  proved  to  have  been  made  to  this  pris- 
oner, '  that  it  would  be  better  for  him  to  tell  the  truth,'  it  is  as 
clear  as  light  that  any  admission  or  confession  afterwards 
made,  under  the  influence  of  that  inducement,  should  not  be 
received."  And  he  considered  that  any  subsequent  caution, 
such  as  had  been  given,  must  be  shown  to  have  had  the  effect 
of  removing  from  the  prisoner's  mind  all  hope  or  expectation 
of  gain  or  favor  to  be  derived  from  the  making  of  the  confes- 
sion. This  is  a  very  strong/;ase,  but  it  seems  to  be  strictly  in 
accordance  with  the  principles  laid  down  by  the  earlier  de- 1- 
sions. 

It  has  already  been  stated  that  in  order  to  exclude  a  confes- 
sion made  to  or  in  the  presence  of  a  police  constable,  there 
must  have  been  something  in  the  nature  of  an  inducement 
or  a  threat  held  out  or  made  by  the  constable  or  in  his  pres- 
ence. A  mere  exhortation  to  speak  the  truth  has  been 
shown  not  to  amount  to  an  inducement  when  made  by  a  per- 
son not  having  any  authority  over  the  prisoner  in  connectioc 
with  the  prosecution.  And  it  seems  that  such  an  exhorta- 
tion, even  if  made  in  the  constable's  presence,  does  not 
•  Reg.  v.  Doherty,  13  Cox  C.  C  23. 
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amount  to  an  inducement.  Thus  in  Reg.  v.  Jarm^  the  pris- 
oner was  called  up  i)y  his  master  and  told :  "  You  are  in  the 
presence  of  two  police  offiosrs^  and  I  should  advise  you  that  to 
any  question  that  may  be  put  to  you,  you  will  answer  truth- 
fully, so  that,  if  you  have  committed  a  fault,  you  may  not  add 
to  it  by  stating  wbat  is  untrue."  The  master  afterwards 
added,  "  Take  care,  we  know  more  than  you  think."  The 
prisoner  thereupon  made  a  statement.  It  was  held  that  such 
statement  was  receivable  in  evidence  against  him  on  his  trial 
for  larceny.  Kelly,  C.  B.,  said  that  the  words  ''  You  had  bet- 
ter tell  the  truth,"  seemed  to  have  acquired  sort  of  technical 
meaning  importing  either  a  threat  or  a  benefit.  But  they 
had  not  been  so  used.  All  the  master  had  said  consisted  of 
warning,  or  advise  to  speak  the  truth  on  moral  grounds, 
which  was  not  enough  to  exclude  the  statement  made  in  con- 
sequence of  it.  This  case  was  followed  in  Reg,  v.  Reeve  and 
Hancock?  There  the  prisoners,  two  children,  one  aged  eight 
and  the  other  a  little  older,  were  charged  with  attempting  to 
obstruct  a  railway  train.  It  was  proved  that,  the  mothers  of 
the  prisoners  and  a  policeman  being  present,  after  they  had 
been  apprehended,  the  mother  of  the  prisoner  said,  "You  had 
better,  as  good  boys,  tell  the  truth,"  whereupon  both  the  pris- 
oners confessed.  It  was  held  that  the  confession  was  admis- 
sible in  evidence.  From  the  fact  that  the  court  professed  to 
follow  Reg.  v.  Jirvit,  mpraj  it  would  seem  that  they  looked 
upon  the  words  ''  as  good  boys,"  as  showing  that  the  whole  of 
the  advice  given  to  the  boys  was  in  the  nature  of  exhortation 
on  moral  grounds. 

In  the  foregoing  remarks  we  have  confined  our  attention  to 
such  of  the  cases  as  had  reference  to  the  effect  of  the  presence 
of  a  policeman.  But  such  presence  is  no  ground  of  distinc-^ 
tion.  All  the  cases  as  to  confessions  depend  upon  the  same 
principle,  and  a  policeman  is  only  one  of  many  persons  who 
may  have  authority  over  a  prisoner,  and  to  whom  the  prin- 
ciple applies.  We  may  conclude  our  remarks  on  the  subject 
with  a  statement  of  this  principle  in  general  terms  as  given 
by  Stephen,  J.,  in  his  work  on  Evidence,*  where  he  says: 

'  L.  R  1  C.  C.  R  96. 

•  L.  R  1  C.  C.  R  882. 

•  At  p.  28. 
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'*  No  confesrion  is  to  be  deemed  to  be  voluntary  (and  therefore 
admissible)  if  it  appears  to  the  judge  to  have  been  caused  bj 
inducement,  threat,  or  promise,  proceeding  from  a  person  in 
authority,  and  having  reference  to  the  charge  against  him, 
whether  addressed  to  him  directly,  or  brought  to  his  knowl- 
edge indirectly;  and  if,  in  the  opinion  of  the  judge,  such  in- 
ducement, threat  or  promise,  gave  the  accused  person  reason- 
able grounds  for  supposing  that  by  making  a  confession  he 
would  gain  some  advantage  or  avoid  some  evil  in  reference  to 
the  proceedings  against  him.  But  a  confession  is  not  invol- 
untary, only  because  it  appears  to  have  been  caused  by  the 
exhortations  of  a  person  in  authority  to  make  it  as  a  matter 
of  religious  duty,  or  by  an  inducement  collateral  to  the  pro- 
ceeding, or  by  inducements  held  out  by  a  .person  not  in 
authority." — Justice  of  the  Peace. 


NOTES  OF  CASES. 


DOWIB  BieHT. 
In  MeKean^  et  al.^  Eh^re.  v.  Fiek  Receiver  the  Supreme  Court  of 
New  York  decided  that  where  a  widow,  who  has  brought  suit 
to  have  her  right  of  dower  determined  in  certain  real  estate, 
and  for  other  forms  of  relief,  died  pending  the  action,  such 
action  abated  by  her  death  ;  and  a  consent  filed  by  the  widow 
to  accept  a  gross  sum'  in  satisfaction  and  discharge  of  her 
right  of  dower  did  not  give  her  such  a  vested  right  in  such 
an  unascertained  sum  that  the  suit  could  be  carried  on  after 
her  death  by  her  personal  representatives  to  ascertain  the 
ambuntof  and  to  recover  such  sum. 


IHUiUT  DOMAXS. 

The  principle  that  the  right  of  eminent  domain  can  only 

be  granted  for  a  public  purpose,  and  not  for  private  use,  was 

applied  lately  by  the  N.  Y.  Court  of  Appeals,   in   the  case 

of  the  Eureka  Basin  Warehouse  and  Manufacturing  Com- 
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pany,  of  Long  Island,  on  an  application  to  acquire  laud. 
The  petitioner  was  organised  as  a  corporation  to  aoquire  cer- 
tain swamp  and  other  lands  in  Brooklyn,  about  a  mile  in 
length  by  half  a  mile  in  width,  and  to  excavate  and  construct 
and  maintain  basins,  docks,  wharves  and  piers,  and  to  erect 
thereon  suitable  warehouses  and  other  buildings,  and  for  cai^ 
rying  on  the  business  of  a  dock  warehousing  and  manufactur- 
ing company.  An  act  was  afterwards  passed  delegating  to 
the  company  the  right  of  eminent  domain,  and  making  the 
nse  of  the  basin  a  public  use ;  but  by  a  proviso  a  large  por- 
tion of  the  property  available  for  wharves,  and  much  the 
area  of  the  proposed  basin,  was  reserved  from  the  operation 
of  the  act,  leaving  open  to  the  public  simply  the  means  of 
entrance  and  a  comparatively  small  area  in  the  center  of  the 
basin. 

The  court  held  that  such  a  project  is  not  a  public  purpose 
or  use  which  jusiifies  the  delef^ation  to  the  company  of  the 
right  of  eminent  domain. 

In  Bdchety  etc.  Co,  v.  St.  LouiSj  19  Central  Law  Journal  74, 
the  Supreme  Court  of  Missouri  decided  that  property  con- 
demned for  one  public  use  cannot  be  appropriated  to  a  differ- 
ent use.  The  city  of  St.  Louis,  which  had  condemned  land 
for  wharf  purposes,  leased  the  same  to  an  elevator  corporation, 
for  the  purpose  of  permitting  the  erection  of  an  elevator 
thereon.  The  court  decides  that  it  may  do  so,  but  it  must 
reserve  a  control  over  the  building  or  business,  to  the  end  that 
it  may  do  anything  which  it  might  have  done  if  the  lease 
had  not  been  made.  If  such  reservation  be  not  made,  the 
lease  is  void,  as  an  appropriation  of  condemned  property  to 
private  use. 


Wells  V.  Langbien,  U.  S.  Circuit  Court,  N.  D.  Iowa,  20  Fed. 
Rep.  183,  is  an  important  case  on  chattel  mortgages.  It  was 
held  that  a  chattel  mortgage  reserving  to  the  mortgagor  the 
right  to  dispose  of  the  goods  in  the  usual  course  of  trade, 
provided  the  stock  be  kept  up,  is  void  with  respect  to  the 
creditors  of  the  mortgagor,  and  that  taking  possession  by  the 
mortgagee  does  not  cure  the  matter  and  give  a  good  title. 
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REPORTED    CASES. 

CONTRACT— PBITITT-LIABIIITT   OF    XXAXnTBB  OF   Tmi  TO  AS- 
nORX  or  MORTGAOB. 

(  United  States  Oiradt  Ontrt,  Diatriet  of  Oregon,    April  25,  1884.) 

The  Dundee,  etc.  Co.  v.  Hughes. 
An  attorney  who  falsely  and  negligently  reports  to  his  client  that  the  title 
to  an  estate  examined  by  him  is  not  encumbered,  is  not  liable  to  a 
purchaser  of  the  mortgage  from  such  client,  although  he  relied  upon 
the  attorney's  examination,  there  being  no  privity»of  contrMt 
between  them. 

WiUiam  H.  Effinger,  for  the  plaintiff. 
The  defendant  lu  propria  permmx^ 
Deady,  J.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  to  recover,  among  other  things, 
damages  to  the  amount  of  $5,312.35  for  losses  alleged  to  have 
been  sustained  on  two  loans  on  note  and  mortgage  amounting 
to  $3,300,  upon  the  certificate  of  the  defendant,  as  an  attorney 
at  law,  concerning  the  title  of  the  borrower  to  the  mortgaged 
premises  and  the  condition  of  his  estate  therein. 

From  what  I  conceive  to  be  the  legal  effect  of  the  statement 
of  the  first  cause  of  action  in  the  complaint- as  amended,  it 
appears  that  ^^about"  July  28, 1877,  the  Oregon  and  Washington 
Trust  Investment  Company,  was  a  corporation  formed  under 
the  laws  of  Great  Britain,  and  resident  in  Dundee,  Scotland, 
and  engaged  in  loaning  money  in  Oregon  upon  note  and 
mortgage ;  that  the  defendant,  who  was  then  a  practicing  at- 
torney in  this  state  was  employed  by  such  corporation  to  ex- 
amine the  title  and  cpndition  of  the  real  property  offered  as 
security  by  any  one  applying  to  said  corporation  for  a  loan; 
that  at  this  time  a  loan  of  $3,000  was  made  b}*  said  corporation 
to  C.  W.  Shaw,  on  his  promissory  note  payable  to  its  order  on 
June  1,  1882,  with  interest  at  the  rate  of  ten  per  centum  per 
annum,  and  secured  by  a  mortgage  on  certain  real  property 
then  owned  by  Shaw,  upon  which  the  defendant  certified 
there  was  no  prior  lien  or  encumbrance ;  that  on  December 
19,  1879,  said  corporation  "amalgamated"  with  the  plaintifi*, 
and  "  assigned  "  thereto  "  ail  its  mortgages, "  including  *'all 
claim,  right  and  interest  to,  or  in,  or  growing  out  of  this  loan 
to  Shaw,"  who  is  now  "  the  owner  and  holder  thereof,"  of 
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which  the  defendant  had  notice';  that  in  1882  the  plaintiff  re- 
quested the  defendant  "  to  foreclose  said  mortgage,"  and  in  the 
course  of  the  proceeding  therefor  it  was  ascertained  and  deter- 
mined by  the  decree  of  this  court  that  the  same  was  subject 
to  a  prior  mortgage  on  the  premises,  so  that  the  whole  amount 
realized  by  the  plaintiff  on  said  loan  was  $938.25;  and  that 
said  Shaw  is  insolvent. 

The  second  cause  of  action,  as  appears  from  the  original 
complaint,  is  upon  a  certificate  given  by  the  defendant  to  the 
Oregon  and  Washington  Savings  Bank,  another  firitish  cor- 
poration engaged  in  loaning  money  in  Oregon  on  note  and 
mortgage,  as  to  the  title  of  property  taken  by  said  corpora- 
tion, as  a  security  for  a  loan  of  $300  made  to  H.  H.  Howard 
on  November  27,  1876,  on  his  promissory  note  payable  on 
December  1, 1877,  with  interest  at  the  rate  of  twelve  per  cen- 
tum per  annum,  to  the  effect  that  said  Howard  was  the  owner 
in  fee  of  the  same  and  that  it  was  unincumbered  ;  that  in  1883 
said  corporation  '* found  out"  that  said  property  was  not 
owned  by  said  Howard,  so  that  the  whole  amount  of  said  loan 
was  lost;  that  Howard  is  insolvent  and  the  plaintiff  is  now 
"the  assignee"  and  "owner"  of  all  the  "assets"  of  said  cor- 
poration. 

The  defendant  demurs  to  both  these  statements,  for  that 
they  do  not  contain  facts  sufficient  to  constitute  a  cause  of 
action. 

In  the  first  statement  it  is  alleged  that  the  loss  arising  from 
the  insufficiency  of  the  security  for  the  loan  was  sustained  by 
the  O.  &  W.  T.  I.  Co.,  and  that  the  defendant  now  owes  to 
said  corporation  the  full  amount  thereof,  to-wit,  $4,794.35 ; 
and  it  is  also  alleged  .that  the  plaintiff  is  now  '*  the  owner 
and  holder"  of  the  mortgage,  notwithstanding  it  appears 
that  the  same  has  been  "foreclosed"  and  merged  in  a  decree 
of  this  court  and  partly  satisfied  from  the  proceeds  of  the 
mortgaged  premises;  and  notwithstanding  the  further  alle- 
gation, that  the  defendant  "now  owes"  the  amount  of  this 
loss  to  the  O.  &  W.  T.  I.  Co. 

But  none  of  these  contradictory  allegations  are  admitted  by 
the  demurrer,  except  such  as  the  law  adjudges  to  be  true 
(FVeeman  v.  Franks  10  Abb:  570) ;  and  those  which  are  mere  con- 
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elusions  of  law,  and  not  thereby  admitted  at  all.  Branham  t. 
The  Mayor,  etc,,  24  Cal.  602 ;  HaU  v.  Barilea,  9  Barb.  297. 

This  action  is  brought  upon  the  hypothesis  that  the  defen- 
dant is  now  liable  to  the  plaintiff  for  this  loss,  but  the  alle- 
gation that  he  *'  now  owes"  the  amount  thereof  to  the  O.  & 
W.  T.  I.  Co.,  is  utterly  at  variance  therewith.  He  can  not  be 
liable  on  this  account  to  both  of  them  at  the  Bame  time. 

Again,  it  is  alleged  that  the  defendant  ''  guaranteed  "  that 
the  Shaw  property  was  clear  of  incumbrance.  But  this  is  a 
mere  conclusion  of  law,  and  the  facts  stated  do  not  support  it 
Upon  these,  the  transaction  is  simply  an  employment  of  the 
defendant  by  the  O.  &  W.  T.  I.  Co.  to  examine  and  report 
upon  the  title  and  condition  of  real  property  offered  as 
security  for  a  loan  by  the  latter. 

/Vitna  faude,  there  is  no  element  of  a  guaranty  inyolved  in 
such  employment.  The  defendant  only  undertook  to  bring 
to  the  discharge  of  his  duty  reasonable  skill  and  diligence. 
He  did  not  warrant  or  guarantee  the  correctness  of  his  work 
any  more  than  a  physician  or  a  mechanic  does. 

It  is  admitted  that  if  the  O.  A  W.  T.  I.  Co.  had  sustained  a 
loss  by  the  negligence  or  want  of  skill  on  the  part  of  the 
defendant  in  this  mattei,  the  right  to  recover  damages  for  the 
same  might  be  assigned  to  the  plaintiff,  and  it  could  maintain 
an  action  thereon.  But  taking  the  facts  of  the  case  accord- 
ing to  their  legal  import  and  construing  contradictory  allega- 
tions according  to  the  law  of  the  case,  the  plaintiff  does  not 
sue  as  the  assignee  of  a  cause  of  action  accruing  to  the  O.  ft 
W.  T.  I.  Co.  during  its  existence  and  ownership  of  the  Shaw 
note  and  mortgage. 

The  only  thing  assigned  by  the  latter  was  this  note  and 
mortgage,  and  nothing  appearing  to  the  contrary,  presumably 
the  consideration  therefor  was  equal  to  its  par  value.  It  does 
not  appear  then  that  the  assignor  ever  lost  anything  by 
reason  of  the  incorrectness  of  the  defendant's  certificate.  Nor 
could  the  insuflSciency  of  the  security  be  absolutely,  if  at  all, 
detormined  until  the  maturity  of  the  note  in  1882,  while  the 
assignment  to  the  plaintiff  was  made  in  1879. 

The  only  qupstion  then  really  in  this  ca.se  is  whether  the 
defendant  is  liable  on  this  certificate  to  any  one  but  his  em- 
plrnor,  the  O.  &  W.  T.  I.  Co. 
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The  defendant  maintains  that  he  is  not,  while  the  plaintiff 
contends  he  is ;  not  on  the  ground  of  privity  of  contract  be- 
tween them,  or  that  it  was  aware  of  the  existence  of  the  cer- 
tificate, or  ever  acted  on  it  or  was  misled  by  it,  but  on  the 
ground  that  the  certificate  was  a  necessary  preliminary  to  the 
contract  of  loaning,  and,  therefore,  an  integral  part  of  that 
contract,  operating,  of  course,  as  an  assurance  of  security  to 
the  person  about  to  make  the  loan,  but  fus  much  a  part  of  the 
transaction  tus  the  mortgage  itself.  This  question  has  been 
decided  by  the  supreme  court  in  Savings  Bank  v.  Ward^  100 
U.  S.  195.  The  case  wfus  this :  A,  an  attorney  employed  by 
B.  to  examine  and  report  on  the  title  of  the  latter  to  a  certain 
lot  of  ground,  certified  that  it  was  '*good,"  upon  which  cer- 
tificate B  procured  a  loan  from  C  and  gave  a  mortgage  on  the 
property  as  security.  It  turned  out  that  B  had  parted  with 
the  title  to  the  property  prior  to  the  date  of  the  certificate — a 
fact  that,  in  the  exercise  of  reasonable  care,  might  have  been 
learned  from  the  records.  The  security  having  proved  worth- 
less, and  B  lieing  insolvent,  C  lost  his  money  and  brought  suit 
against  A  for  damages.  The  court  held  in  the  language  of 
the  syllabus,  ''  that  there  being  neither  fraud,  collusion  or 
falsehood  by  A,  nor  privity  of  contract  between  him  and  C, 
he  is  not  liable  to  the  latter  for  any  loss  sustained  by  reason 
of  the  certificate.''  True,  Mr.  Chief  Justice  Waite,  with 
whom  concurred  Justices  Swayne  and  Bradley,  delivered  a 
dissenting  opinion,  not  upon  the  general  question,  however, 
but  on  the  special  ground,  that  it  appeared  that  A  gave  his 
client  the  certificate  in  question  with  knowledge  or  reason  to 
know  that  he  intended  to  use  it  in  a  business  transaction  with 
a  third  person  as  evidence  of  the  facts  contained  therein,  and 
was  therefore  liable  to  each  person  for  any  loss  resulting  from 
a  reliance  on  such  certificate  in  any  particular,  which  might 
have  been  prevented  by  the  exercise  of  ordinary  care  and 
skill  on  the  part  of  A. 

But  that  is  not  this  case.  The  defendant  prepared  this 
certificate  at  the  instance  and  for  the  use  of  his  client,  the 
O.  A  W.  T.  I.  Co.,  and  none  other.  Nor  was  there  anything 
in  the  nature  of  the  business  that  informed  him  or  gave  him 
any  reason  to  believe  that  any  other  person  would  be  called 
upon  to  act  upon  it  or  part  with  any  right  or  thing  of  value 
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on  the  strength  of  the  representations  contained  in  it.  Such 
a  certificate  made  at  the  instance  of  the  owner  of  the  prop- 
erty may  be  used  to  influence  a  third  person  to  make  a  loan 
thereon.  But  a  certificate  made  for  the  information  of  the 
lender  is  presumably  made  for  his  use  alone,  and  when  the 
loan  is  made  and  the  security  accepted,  it  is  fundus  cffido — ^has 
performed  its  office. 

The  defendant  is  liable  to  the  0.  A  W.  t.  I.  Co.  for  any  lo« 
sustained  by  it  on  account  of  any  error  or  mistake  in  the  cer- 
tificate, arising  from  a  wahtof  ordinary  professional  skill  and 
care  in  the  preparation  of  it,  and  not  otherwise.  But  he  is  not 
so  liable  to  the  plaintiff  or  any  third  person.  There  is  no 
privity  of  contract  between  them  or  any  relation  what- 
ever. 

The  ruling  is  also  maintained  in  Houseman  v.  Girard  Af.  B. 
A  L,  Association,  81  Pa.  St.  256,  in  which  it  was  held  that  the 
recorder  of  deeds  is  liable  in  damages  for  a  false  certificate  of 
title,  but  only  to  the  party  who  employs  him  to  make  the 
search,  and  not  hisi  assignee  or  aliens.  And  in  WinterboUamv, 
Wright,  10  Mee.  &  Wels.  (Excheq.)  109,  it  was  held  that  al- 
though the  maker  of  a  carriage  is  liable  to  the  person  for 
whom  he  makes  it,  for  any  loss  or  injury  arising  directly  from 
negligence  in  its  construction,  that  he  was  not  so  liable  to  any 
third  person  who  might  use  the  same,  for  the  reason  that  there 
was  no  privity  of  contract  between  them. 

The  statement  of  the  second  cause  of  action  is  of  the  same 
character  as  the  first,  and  it  is  also  defective  in  not  stating 
absolutely  that  the  certificate  is  untrue.  The  allegation  that 
in  1883  the  bank  "  found  out "  that  Howard  did  not  own  the 
property  is  not  in  form  or  effect  an  averment  that  he  did  not 
own  the  same  and  had  no  title  thereto  at  the  date  of  the  cer- 
tificate.  It  does  not  appear  to  have  been  "found  out  "  in  any 
ludicial  proceeding  that  the  certificate  was  untrue  in  this  res- 
pect ;  and  while  it  may,  nevertheless,  be  shown  in  this  action 
to  be  a  fact,  it  must  first  be  alleged,  so  that  issue  can  be  taken 
on  it. 

Because  in  1883,  the  bank  was  of  the  opinion  that  Howard. 
had  no  title  to  the  land,  that  did  not  make  it  so,  and  the  state- 
mei\t  of  that  irrelevant  matter  is  not  an  allegation  by  the 
plaintiff  that  he  was  not  the  owner  thereof. 
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Neither  does  it  appear  that  the  bank  ever  made  any  assign- 
ment of  this  note  and  mortgage  to  the  plaintiff  or  of  any 
claim  that  may  have  accraed  to  it  against  the  defendant,  for  a 
loss  sustained  by  it  on  account  of  any  error  in  this  certificate. 
The  allegation  thU  the  plaintiff  is  now  the  '*  assignee  "  and 
"owner''  of  the  *' assets"  of  the  bank  is  far  too  vagup  and 
indefinite  to  include  this  note  and  mortgage,  or  such  claim,  if 
there  is  one.  The  owner  of  what  *'  assets  ?  "  For  aught  that 
appears,  the  bank  may  have  parted  with  this  note  and  de- 
mand before  the  plaintiff  became  the  owner  of  its  assets. 
Unless  it  is  shown  when  the  assignment  was  made  and  that 
the  hank  was  then  the  owner  of  this  ''  asset,"  the  plaintiff 
does  not  show  itself  entitled  to  maintain  this  action,  even 
upon  its  theory  of  the  law  and  the  defendant's  liability.  The 
allegation  that  the  plaintiff  is  "now"  tL<)  assignee  and 
owner  of  the  assets  of  the  bank,  implies,  it  is  true,  an  assign- 
ment at  sometime,  but  it  cannot  be  assumed  in  favor  of  the 
plaintiff  that  it  was  more  than  a  day  before  the  commence- 
ment of  this  action — ^January  9,  1884. 

But  there  is  no  direct  allegation  in  the  statement  of  any  loss 
on  the  mortgage  or  of  the  facts  necessary  to  show  one.  The 
statement  that  the  loan  was  lost  to  the  bank,  appears  to  be  a 
mere  inference  from  the  fact,  that  the  bank  was  of  the 
opinion  that  the  mortagee  had  no  title. 

And  if  there  was  such  allegation,  and  it  appeared  therefrom 
that  the  loss  was  sustained  by  the  plaintiff,  the  defendant  is 
not  liable  for  it;  while  if  it  was  sustained  by  the  bank  the 
defendant  is  not  liable  to  the  plaintiff  therefor,  unless  it  should 
further  appear  that  the  right  of  action  thereon  has  been  duly 
assigned  to  it. 

The  demurrer  is  sustained  to  both  statements. 

MOTE  BY  THE  CENTRAL  LAW  JOURNAL  : 
A  man  owes  oontractual  duties  only  to  those  from  whom  the  oon- 
sidention  moves,  and  to  whom  he  makes  hjs  undertaking.  Thus,, 
an  officer  uan  be  sued  for  falsely  and  f^udulently  certifying  an  acknowl- 
edgment to  a  deed  only  by  the  party  taking  directly  under  the  convey- 
ance and  not  by  a  subsequent  purchaser  of  the  property.  Ware  v.  Brouniy 
2  Bond  267.  So  a  purchaser  can  not  sue  a  tax  collector,  for  giving  a  tax 
receipt  to  the  owner,  for  taxes  not  paid,  which  receipt  being  exhibited 
was  acted  upon  by  such  purchsser,  the  land  being  afterwards  sold  by  the 
collector  for  taxes.  "  The  limit  of  the  doctrine  relating  to  actionable 
negligence,"  said  the  coort,  *4s  that  the  person  occasioning  the  loss  must 
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owe  a  duty  atisiDg  from  oontrmet  or  otherwiM,  to  the  penon  sfintainfng 
SQchloM.    •    •    •    •■  There  would  be  no  bounds  to  •dlons  and  liUgious 
intricacies,  If  the  ill  eflbote  of  the  negligence  of  men  oonld  be  fottowed 
down  the  chain  of  reenlly  to  the  final  efltet."    The  oaee  of  Wimierboti&m 
▼.  Wrighil^  10  Meea.  A  W.  109,  is  a  leading  one  on  this  subject.    There  the 
defendant  bad  contracted  with  the  Postmaster-General  to  Aimish  a  mail 
coach,  and  the  plaintiff  was  injured  by  the  defective  onnstructlon  of  the 
coach.    It  was  held  that  the  defendant  owed  no  duty  to  anyone  else  but 
the  Postmaster-General,  and  was  not  liable.    ''If  we  were  to  hold  that 
the  plaintiff  could  sue  in  such  a  oaee,*'  said  the  court,  **  there  la  no  point 
at  which  such  actions  would  stop.    The  only  safe  course  is  to  confine  the 
right  to  recoTcr  to  thoee  who  enter  into  the  contract ;  if  inqb  go  one  step 
beyond  that,  there  is  no  reason  why  we  should  not  go  fifty."    LonptmOd 
▼.  HdUidaff,  6  Bxchequer  761,  holds  that  one  who  sells  a  defeetlTe  article 
to  be  used  for  a  particular  purpose,  for  which  it  is  not  fit,  is  not  in  the 
absence  of  fraud  liable  for  an  injury  caused  to  a  third  person,  by  some 
defect,  in  the  construction  of  such  article.    OMia  y.  Selden^  L.  R.  3  C.  F. 
495,  is  a  still  better  illustration  of  this  doctrine.    There  the  defendants 
had  negligently  hung  a  ohaadeller  in  a  public  house,  frequented,  aa  %hmj 
knew,  by  the  public,  and  the  chandelier  falling,  the  plaintiff  waa  injured. 
The  court,  in  holding  the  defendants  not  liable,  remarked  that  they  oould 
see  no  relation  which  the  plaintiff  bore  to  the  defendants,  whence  a  duty 
could  result  which  had  been  infringed.    The  court  in  the  tax  case  aboTo 
cited,  declared  that  the  collector  owed  no  duty  to  any  one,  but  those 
with  whom  he  transacted  the  business.     One  who  is  injured  by  a  run 
away  horse,  can  not  sue  the  city  maintaining  the  post  to  which  the  horse 
had  been  attached,  and  by  reason  of  the  defective  con  lition  of  which, 
the  horse  was  enabled  to  escape.     Boekport  v.  Tripp,  cited  by  Judge 
Ck>oley  in  his  work  on  Torts,  p.  70,  note  1.    In  TMomaa  v.  TTineAesCer,  6 
N.  Y.  897;  s.  o.  Big.  Ijcad*.  Oss.  602,  a  wholesale  druggist  who  sold  to  a 
retail  druggist  a  paoksge  of  poison  labelled  dandelion,  was  held  reepon- 
sible  to  one  who  purchased  the  same  of  the  latter  for  dandelion.     The 
court  distinguished  this  case  from  the  general  rale,  because  the  defen- 
dant  knew  his  obligation  waa  to  use  due  care  towards  anyone  that 
might  purchase  the  drug.    See  Langridge  v.  X^ty,  2  M.  A  W.  519 ;  a.  o.  4 
M.  A  W.  387,  for  an  application,  of  the  same  exception  to  the  general 
rule.     WeUingUm  v.  Downer^a  Oil  Cb.,  104  Mass.  64.    In  Dalytil  ▼.  Tjfner^' 
Ellis,  B.  A  El.  899,  may  be  seen  an  important  qualification  to    ITtnler- 
bottam  V.  Wright,    There  the  defendant  had  contracted  with  B  to  let  him 
his  steamboat  and  crew,  and  by  the  mismanagement  of  the  crew,  a  paa- 
senger  was  injured  and  it  was  held  that  the  defendant  was  responsible. 
In  DamdKm  v.  Nicholas  11  Allen  614,  it  is  said  that  the  builder  of  a  rail- 
way carriage  should  be  liable  to  every  passenger  injured  by  reason  of  its 
defective  construction.    In  Lonee  v.  C/vfe.  61  N.  Y.  494,  the  manufte- 
turer  of  a  boiler  was  held  not  responsible  to  one  ii^ured  by  its  explo> 
sion.    In  United  Soe^y  v.  Underwood,  9  Bush.  609,  the  directors  were  held 
liable  to  depositors  for  their  official  neglect,  whereby  the  bank  became 
bankrupt,  to  the  ioiury  of  the  depositors.    Hodg^v,  Xew  SngUgnd 8trem 
a>.,  1  R.  I.  812;  Lexington  R.  Cb.  v.  Bridges,  7  B.  Mon.  656;  aoUwum  v. 
jBteAardmm,80Oonn.860;  JToeMer v.  Jron Ob., 2 Black  716;  Qmamtr. 
Bank,  1  Ohio  St.  810. 
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DIGEST  OF  CA8ES. 

Ohattol  Moityag*— Xien/or  Removing  Oooda.—Vo  lien  for  the  removal 
and  storage  of  goods  at  the  request  of  a  mortgagor  in  posseai'ion  thereof  is 
aoqaired  against  the  mortgagee,  whose  mortgage  is  duly  recorded,  al- 
though its  existence  is  not  actually  known  to  the  party  who  stores  the 
goods.— AoriM  y.  Smithy  8.  J.  C.  Mass.,  18  Rep.  110. 

Deeeit— ^Stotvte  of  LimitaHon9—Promi8snry  Note.— The  maker  of  a 
promissory  note  who  fklsely  and  fraudulently  induces  the  holder  thereof 
to  surrender  its  possession,  for  the  purpose  of  preventing  an  action 
thereon,  is  liahle  for  such  deceit,  although  the  statute  of  limitations  has 
run  against  the  note  at  the  time  when  such  action  is  hrought.  OOekriU 
▼.  Hall,    Sup.  Ct.  Cal.    3  West  Coast  Rep.  107. 

Wuem9nt—Kind9— Incidents  of  J^oeA.— Easements  are  of  two  Idnds, 
appurtenant  or  appendant  and  in  gross.  The  former  run  with  the  land 
and  pass  hy  a  deed  of  conveyance ;  but  the  latter  are  personal  and  will 
not  pass  by  a  deed  of  conveyatice.  Kuecken  v.  Voltz,  S.  C.  HI.,  June, 
1884.    Chicago  U  K.,  315. 

InUrpfUT— Must  Interpret  Every  Statement  made  by  Witness,— An 
instruction  to  him  not  to  interpret  and  report  statements  which  the  wit- 
ness learned  from  others  is  error,  which,  if  it  appears  to  have  been  acted 
upon,  will  warrant  a  reversal.  People  v.  Wung  Ah  Bang  et  al.  Sup.  Ct. 
Cal.    3  West  Coast  Rep.  68. 


Legislative  Contempts— Except  when  engaged  in  the  judicial  functions 
authorised  by  the  Constitution,  neither  branch  of  the  Legislature  has  any 
power  to  punish  as  for  contempt  for  a  refusal  by  a  witness  to  answer 
questions  put  to  him.  The  relator  was  subpoenaed  to  appear  and  testify 
as  a  witness  before  a  committee  of  the  Senate  ;  acting  under  the  advice 
of  counsel,  he  refused  and  declined  to  answer  sundry  questions,  retired 
from  the  presence  of  the  committee  and  refused  to  be  further  examined. 
Thereafter,  he  was  adjudged  to  be  in  contempt  by  the  Senate,  a  warrant 
was  issued  for  his  arrest,  and  he  was  committed  to  Jail.  Held :  that  the 
relator  was  not  bound  to  answer  the  questions  put  to  him,  and  that  he 
was  justified  in  withdrawing  when  the  right  to  have  counsel  was  refused. 
JETefd.*  further,  that  in  the  present  case,  the  Senate  had  neither  inherent 
nor  conferred  power  to  punish  therelator  as  for  contempt;  his  imprison- 
ment was  therefore  illegal,  and  he  is  entitled  to  his  discharge.  People 
ex  rel.  McDonald  v.  Keeler.    S.  C.  N.  Y.,  29  Aib.  L.  J.,  511. 


MegUgenoe—Bailroad—Duh/  to  Oattle  Owners,— 'Except  in  going  over 
crossings,  a  railroad  owes  no  duty  except  to  its  passengers  to  regulate  its 
speed  ;  no  rate  of  speed  is  negligence  per  ae.  And  it  is  not  liable  to  the 
owner  of  cattle  injured  on  its  track,  unless  its  servants  knew  or  had 
reason  to  know  that  cattle  frequented  its  irack  in  the  district  whatever 
rate  of  speed  they  employed.  Lord  v.  C  etc,  A.  Cb.  S.  C.  Mo.  June  21, 
1884. 
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Maiiar  tad  HmoLt^OontributoTy  Neffiigenee.—A  foreman  of  «  mine, 
who  has  prftotically  the  entire  charge  of  the  working  of  the  same,  with 
authority  to  employ  and  discharge  the  workmen  as  lie  aees  fit,  cannot  re- 
cover for  personal  injuriee  resulting  from  an  accident  occsaioned  by  de- 
tective machinery,  when  such  accident  could  have  been  prevented  by 
the  employment  of  an  additional  hand ;  nor,  when  he  assumes  and  eon- 
tinues  in  such  employment,  without  objection,  and  with  full  knowledge 
of  such  defect  in  the  machinery  of  the  mine.  Alexander  v.  T^nuieaaeK 
and  Los  OerriUas  Silver  Mining  Cb.  Sup.  Ct.  New  Hex.  S  West  Coast 
Rep.  70. 


Marriage—  JVhat  CkmatUutes  Valid  Oommon  Late  Marriage, — At  common 
law,  persons  of  suitable  age  might,  by  words  of  present  consent,  contract 
a  valid  marriage  without  the  presence  and  intervention  of  a  minister, 
and  without  any  particular  form  of  solemnization.  A  statute  may  take 
away  this  common-law  right,  but  this  is  not  to  be  presumed.  When  the 
statute  regulating  marrisge  is  directory  merely  and  does  not  exprsasly 
forbid  other  marriage  contracts,  a  common-law  marriage  is  valid  and 
entitles  the  wife  to  dower  on  the  death  of  the  husband.  Although  the 
early  statutes  of  a  state  abrogated  entirely  the  common  law  by  making 
marriages  illegal  unless  conformed  to  statutory  regulations,  yet  on  the 
repeal  of  such  statutes  and  the  passage  of  a  statute  directory  merely,  the 
common  law  is  revived.  In  this  country,  where  there  is  no  established 
church  and  no  ecclesiastical  court,  the  common-law  marriage  isoompleto 
and  not  partial.  If  a  written  contract  entered  into  between  the  parties 
in  the  presence  of  witnesses,  constitutes  a  valid  marriage  per  verba  d$ 
prcBsentij  neither  the  fact  that  the  previous  relations  of  the  paniea  had 
been  unlawful,  nor  the  fact  that  either  party  afterwards  denied  the  mar- 
riage would  destroy  the  eflTect  of  the  contract.  Mathewwn  v.  Pkaemx  Fnm 
Foundry,    U.  8.  C.  C.  D.  R.  I.    23  American  Law  Reg.  401. 


Mortgage  on  Undivided  latireit  in  Laad^-A/ter  Partition  BindM  ^ri 
AUoned,—Ijaind  which  has  been  equitably  converted  into  personalty  by 
virtue  of  the  testator's  positive  direction  to  sell,  may  be  re-converted  by 
tiie  Act  of  the  distributees  in  agreeing  to  a  partition,  and  such  re-oonver- 
sion  will  have  a  retroactive  effect  so  far  as  to  give  validity  to  the  lien  of 
a  murtfi^age  executed  while  the  direction  to  sell  was  in  full  life.  When 
a  testator  explicitly  directs  his  executor  to  sell  his  real  estate  and  divide 
the  proceeds  among  his  children,  their  interest  is  no  more  than  a  right 
to  receive  a  share  of  the  proceeds,  and  an  instrument  in  tlie  form  of  a 
mortgage,  purporting  to  charge  the  mortgagor*s  interest  in  the  land, 
operates  only  as  an  assignment  of  the  share  which  will  be  due  to  him 
when  the  conversion  is  actually  made  ;  but  if,  instead  of  a  sale  by  the 
exe<*iitor,  there  is  a  partition  of  the  land  itself  by  the  l>eneficiariea,  soch 
an  iustnimont  at  onf.*e  obtains  all  the  force  of  a  mortgage  upon  the  pur- 
part allotted  to  the  mortgagor,  its  lien  dating  from  the  day  when  it  wan 
reconltMl.  liaHcif  y.  The  AUrghcny  Nat.  Bank,  Sup.  Ct.  Pa.  Phi  la.  Leg. 
Int.,  Jun»»2«>,  *S4. 
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K— banic'i  Jlnk^In^in'ovemenU  Made  for  Lesaee.—A  lease  provided 
th«t  the  tenant  should  make  oertain  improvements  and  repairs  and  that 
they  should  belong  to  the  landlord  at  the  expiration  of  the  term,  in  con- 
sideration of  which  no  rent  was  to  be  paid.  J^eld,  that  a  mechanic's 
claim  for  improvements  made  under  each  an  agreement  wouid  bind  the 
estate  of  the  lessor.  The  land  is  not  bound  for  the  erection  of  a  building 
not  provided  for  in  the  agreement  When  the  work  which  is  done  upon 
an  old  building  does  not  materially  change  its  character  or  appearance, 
it  is  only  a  repair  or  an  alteration.  Long  el  al,  v.  MeLanahan  ei  ai. 
Sup.  Ct.  Pa.    Pittsb.  Leg.  Jour.,  July  2, 1884. 

Mortgage  mere  Seoarity— 3for^a^ee  not  Untitled  to  RenU—K  deed  ab- 
solute on  its  face,  but  intended  as  a  security  for  the  payment  of  money, 
is  a  mortgage  even  at  law,  if  accompanied  by  a  separate  contempora- 
eous  agreement  in  writing  to  reconvey  upon  the  payment  of  the  debt. 
The  American  cases  sustain  the  rule  that  as  long  as  the  mortgagor  is  al- 
lowed to  remain  in  possession  he  is  entitled  to  receive  and  apply  to  his 
own  use  the  income  and  profits  of  the  mortgaged  estate;  and  although 
the  mortgagee  may  have  the  right  to  take  possession  upon  condition 
broken,  if  he  does  not  exercise  the  right  he  cannot  claim  the  rents ;  if  he 
wishes  to  receive  them  he  must  take  means  to  obtaiu  possession  by  fore- 
closure.—TeaZ  V.  Walker,  S.  C.  T.  8.,  20  Alb.  L.  J.  70. 

Ifegligeaoe — Ringing  Be22«.— Ringing  bells  or  sounding  whistle  is  not 
always  all  that  is  required  of  railroads  at  i^rossings;  the  jury  is  Justified 
if  they  believe  that  it  should,  in  the  exercise  of  due  care,  have  taken 
further  precautions,  in  finding  it  still  guilty  of  neglect.  Texae  etc  JR,  Co. 
V.  Howard.    8.  C.  Tex.,  June  3, 1884.    3  Tex.  U  Rev.  382. 

Vegligenoe — Oontributory  Negligence— Master  and  Servant — Employe  of 
B,  Jt,  Struck  by  Overhanging  Bridge. — C.,  a  brakesman  on  a  freight  train 
of  the  R.  A  D.  R.  R.,  while  in  discharge  of  his  duties  on  the  top  of  a  car, 
on  the  night  of  the  twenty-firstof  February,  1880,  was  struck  by  an  over- 
head bridge  and  killed.  This  bridge,  like  most  of  the  over-head  struct- 
ures on  same  road,  did  not  admit  of  a  man's  standing  erect  upon  the  top 
of  a  car  while  passing  under  it.  Previous  to  his  employment  as  brakes- 
man, C.  had  been  employed  in  the  railroad  company's  yard  in  shiAing 
oars,  making  up  trains,Ac.  At  the  time  of  his  employment  as  brakesman 
he  was  warned  by  the  company's  agent  to  look  out  for  the  over-head 
bridges,  and  his  fellow  brakesmen  were  instructed  to  show  him  the 
bridges  and<warn  hfm  of  the  danger  of  them.  He  bad  passed  under  this 
same  bridge  three  times  in  daylight.  On  the  night  in  which  he  was 
killed,  on  leaving  the  station  next  before  the  bridge,  be  was  warned  to 
**  look  out  for  the  bridge,"  and  upon  approaching  the  bridge  his  fellow 
brakesman,  observing  that  he  was  standing,  shouted  to  him  to  stoop,  but 
he  did  not  do  so.  In  an  action  for  damages  brought  by  C.'s  administrator 
the  defendant  demurred  to  the  evidence.  Held:  I.  C.  was  guilty  of 
negligence  which  was  the  proximate  cause  of  his  death,  and  the  company 
is  not  liable  in  damages  therefor.  2.  The  risk  being  one  incident  to  the 
employment,  and  arising  from  causes  open  and  obvious,  the  dangerous 
character  of  which  C.  had  the  opportunity  to  ascertain,  must  be  held  to 
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have  bMo  in  oontemplation  «t  the  time  of  the  oontraot,  and  to  have  I 
aesamed  by  C.  Fbr  thla  reason  alao  the  oompany  is  not  liable,  dorfj 
Adm'ra  v.  Richmond  dt  D.  M.  M.  Cb.  Sup.  Ct.  App.  Va.  Virginia  Uw 
Jour.,  July,  1884. 


YvomiMorj  ITole— iZeee^pl— /\iro<  HMdemc^—NQte  FVom  one  /^bvCmt  to 
Anatker^€bntideraiion,^In  an  action  on  a  promiMOiy  note,  a  leeeipt 
given  oontemporaneouely  therewith  is  admiBaible,where  there  iseTldeiMe 
that  both  papers  were  parts  of  one  tranasotlon ;  and  parol  teattmooy 
may  be  given  to  show  that  snch  receipt  was  the  only  consideration  ft>r 
the  notei  A  promissory  note  given  to  secure  the  plaintiff  for  money 
advanced  by  him  for  the  defendant  on  account  of  the  latter^  share  of 
the  capital,  which  he  was  to  contribute  and  vest  in  their  bnaineas,  is  sup- 
ported by  a  sufficient  consideration,  and  the  plaintiff  may  reoover 
thereon,  although  at  the  time  of  giving  the  note  the  plaintiff  and  de- 
fendant were  partners.  Taimadgev.  etMtek,  Sup.  OtOsL  SWeetOosst 
Bep.63. 

Pelisy  ef  iBsaianee—^ppKealum  Ckmiaimimg  StaUmmi  Agmimai  Jhwi 
bramMa—Judgmmt.^An  application  for  a  policy  of  insutenoe  contained 
this  provision :  *'  This  iqpplication  shall  form  part  of  the  policy  of  in- 
surance, and  all  the  statementa  therein  made  shall  constitute  warrsntisi 
on  the  part  of  the  insured."  One  of  the  questions  in  the  applicstioo 
wss,  What  encumbrance  on  the  property  7*'  The  answer  was,  «*  None.** 
At  the  time  of  the  application  there  was  a  Judgment  of  $1,000  entered 
against  the  sssnfed.  Aefd,  that,  although  the  assured  told  the  company^ 
agent  that  he  had  given  a  Judgment  note,  it  was  his,  the  assured*fe,  duty 
to  know  and  state  whether  or  not  it  had  been  entered  up,  and,  as  It  had 
been  and  was  an  ^encumbrance,  the  false  statement  in  the  applicaticn 
avoided  the  policy.  Oamimawweaiih  Mutual  Fir^  Inauramee  €b.  ▼.  AnO- 
wwger^  2  Out.,  41,  followed.  The  Blooming  Orove  MmtmU  jptre  Jwsnraww 
Co.  V.  MeAnemif.    Sup.  Ct.  Pa.    Pittab.  Leg.  Jour.,  July  2,  *84. 

Sheriff's  lale— i^Ate  of  Purehtuer--  Use  of  and  ProJUafor  Lamd  Btfon 
Obiii;><elu>no/7Vafi4/iet\— A  sheriff's  sale  gives  the  vendee  at  onoe  an  in- 
ceptive interest  in  the  land,  but  he  has  no  right  to  enter  and  no  dsim 
up<>n  the  profits  as  against  the  defendant  until  the  aclcnowledgement  of 
the  deed.  The  defendant  may  remain  in  possession  and  enjoy  all  tba 
advantaicea  arising  there(h>m,  such  as  cutting  ripened  grain,  worlcing 
an  open  mine,  or  collecting  the  oil  from  an  existing  well,  and  the  pro- 
ducts of  these  operations  are  liable  to  execution  by  his  creditors.  Before 
severHnce  from  the  realty,  however,  they  are  a  part  of  it,  and  therefore 
not  the  defendant's  property.  His  privilege  of  remaining  on  the  land  ie 
one  which  he  may  exercise  or  not,  at  his  own  option ;  his  creditors  cm 
neither  compel  him  to  do  so,  nor  can  they  levy  up<in  anything  not  severed 
from  the  realty  by  him.  If  the  defendant  voluntarily  abandon  the  prop- 
erty, and  the  sheriff's  vendee  enter,  without  waiting  for  the  acknowl- 
edgf'mont  of  hisdeed,  and  the  deed  is  subsequently  aolcnowledged,  sU 
the  product  thenceforth  accruing  belong  to  him,  without  liability  to  ex- 
ecution by  the  creditors  of  the  defendant.  Hardenburg  v«  Beeeher,  Sup. 
Ct  Pa.    Pittsburgh  Leg.  Jour.,  May  16,  1884. 


CORRECTIONS 


OF  THE  BRROR8  FOUND  IN  THE  CITATIONS  OF  AUTHORITIES 
IN  THE  OHIO  REPORTS. 

[70  vols,  Ohio  lUgwrta^  40  vote.  Ohio  StaU  lUjwrU^  1  vol.  Tappan^t 
lUporta^  and  1  voL  WrighVu  BtporUf] 

By  FRANK  N.  BEEBE,  Esq., 
LIBBABIAM  OF  T^B  OHIO  8TATB  LAW  LIBBABT. 


The  present  publishers  of  the  Ohio  Law  Journal  take 
pleasure  in  announcing  to  the  subscribers  of  the  Journal,  and 
to  the  legal  profession  generally,  that  they  have  purchased  of 
Frank  N.  Beebe,  Esq.,  the  efficient  and  deservedly  popular 
Librarian  of  the  State  Law  Library,  his  work :  Corrections 
OF  THX  Errors  found  in  thx  Citations  of  Authorities  in 
THE  Ohio  Reports  (60  wAutMi^  of  Ohio  and  Ohio  State  Reports, 
and  one  vohtme  each  of  Tappan^s  and  WrighCe  Reporte)^  which 
will  be  published  in  a  series  of  articles  in  the  Ohio  Law 
Journal,  as  the  preparation  of  the  work  for  publication  pro- 
gresses. It  is  expected  that  this  series  will  run  through  the 
numbers  ot  the  Journal  for  about  a  year,  though  this  will  de- 
pend on  the  amount  of  matter  ready  for  publication  from 
week  to  week. 

This  enterprise,  which  we  offer  to  the  Bar  of  Ohio  as  an  earn- 
est of  our  desire  to  give  them  in  th«  Journal  a  publication 
worthy  of  their  patronage,  will  be  found  of  great  practical 
value  to  the  profession.  It  will  be  a  surprise  to  them,  as  it 
was  to  us,  to  see  how  many,  and  to  a  large  extent  how  serious 
errors  have  crept  into  the  series  of  the  Ohio  Reports  in  the  65 
years  since  the  first  volume  was  published,  and  that  nothing 
has  been  done  so  far  to  correct  them.  A  glance  at  the  sample 
pages  attached  to  this  circular  will  satisfy  every  lawyer  of  the 
importance  of  these  corrections,  and  the  fact  that  they  will  fill 
so  extended  a  series  of  articles,  will  give  the  profession  an  idea 
of  the  remarkable  number  of  these  errors. 


The  arrangement  for  publication,  as  will  be  seen,  is  this: 
The  erroneous  citations  are  arranged  alphabetically  for  con- 
yenient  reference,  and  the  correction  is  found  in  the  line  be- 
low, the  page  and  volume  of  the  reports  where  they  oocar, 
being  given  in  the.  margin  on  the  left  hand  side. 

The  corrections  are  complete,  embracing  every  enoneons 
citation  in  these  reports,  be  they  of  greater  or  less  importaooe, 
and  subscribers  will  do  well  to  correct  their  volumes  as  this 
work  progresses.  To  avoid  all  possible  errors  in  our  correc- 
tions, all  proofs  will  be  revised  by  the  author,  and  every  item 
in  it  verified,  direct  reference  being  had  to  the  book  cited.  It 
is  expected  that  by  these  m^ans  all  possible  errors  can  be 
avoided. 

The  work  is  the  result  of  years  of  patient  labor  and  research, 
of  an  experienced  and  skilled  law-librarian,  and  we  feel  satis- 
fied that  it  will  be  appreciated  by  the  profession. 

The  Capital  Printing  and  Publishing  Co. 
Columbus,  0.,  July  26,  1881 


SAMPLE    PAOE^. 

CORRECTIONS    OF    ERRORS    IN   CITATIONS  IN 
OHIO    REPORTS, 


87  O.  S.  434.     Abbott  v.  Inskip,  29  O.  8.  49 ; 

read:  29  O.  8.  69, 

20  0-  8.  183.    Akerly  v.  Vilas,  21  Wise.  165  ; 

read:  21  Wise.  88, 

83  O.  8.    94.  \  Acton  v.  Knowles,  4  0.  8.  28  ; 

36  0.  8. 101.  /  read:  14  0.  8.  28. 

29  0.  8.  535.    Adams  v.  Adams,  4  Watts  110  ; 

read:  4  Watts  160- 

2  0.  8.  399.    Adams  v.  Hamell.  5  Dong.  73 ; 

read:  2  Dong.  (Mich.)  73. 

84  O.  8.  350.    Adams  v.  Hyde,  27  Yt.  231 ; 

read:  27  Vt  221. 

7  0.  586.    Adams  v.  Essex,  2  Bibb.  149 ; 

read:   1  Bibb.  149. 

10  O.    17.    Adams  v.  Tnrner,  7  0. 186 ; 

read:  7  0.  (2d  pt.)  186. 

13  O.  550.    Adams  case,  4  Pick.  125 ; 

read:  4  Pick.  26. 

10  O.  300.    Yelveston  163; 

read :  Alban  v.  Brounsall,  Yelverton  168. 

28  O.  8.  636.    Alewyn  v.  Pryor.     Ryan  &  Moody,  404 ; 

read:  Ryan  &  Moody's,  N.  P.  406. 

12  O.  8.  286.    Allen  v.  Pike,  3  Cnsh.  231'; 

read:  8  Gush.  241. 

8  0.  552.     All  8aint8  Church  v.  Lovett,  1  Hall  97 ; 

read:  1  Hall  197. 


—  4  — 

14  O.  B.  567.    Allison  y.  Cane,  15  O.  729  ; 

read:  Allison  v.  McCaae^etc 

88  O.  B.  592.    Almgren  v.  Dulith,  1  N.  Y.  28; 

read:  Almgren  v.  Dutilh,  5  K  Y.  28. 

10  O.  S.    82.     Al worth  v.  Kemp,  Doug.  40,  48  ; 

read :.  Ackworth  ▼.  Kempe,  etc 

6  O.  868.     Armory  y.  McGregor,  15  John.  88  ; 

re€ul:  Araory  v.  McGregOFi  etc 

110.  148.     Aniold  v.  Murndy,  1  Ha'st.  1 ; 

read:  Arnold  v.  Mundy,  etc. 

10  O.  S.  107.    Arthur  v.  Rokenham,  11  Mod.  152 ; 

read:  Arthur  v.  Bokenham,etc 

18  O.  S.  852.    Afihill  ¥.  Wright,  6  E.  &  B.,  890; 

read:  Cashill  v.  Wright,  6  E.  &  B.  891. 

8  0.  B.  256.    Ashmead  v.  Heard,  13  Pa.  St.,  584; 

read :  Ashmead  y.  Hean,  ete. 

14  O.  S.  401.    Achy  v.  Rapelge,  1  Hill  9 ; 

read :  Aeby  v.  liapelye,  etc 

82  O.  8.    78.     Mitchell  Ackler  v.  R,  R  Co.,  64  N.  Y.  655 ; 
read:  Mitchell,  Adm.,  v.  Railroad  Co., etc. 

25  O.  S.  248.    Att'y  Qen'l  v.  Bower,  3  Ves.  714 : 

read :  Att'y  Gen'l  v  Bowyer,  etc 

14  O.  8.  255.     Att'y  Gen'l  v.  Hall,  Fitzgibbon,  804; 

read :  Fitzgibbon,  814. 

5  O.  167.    Att'y  Gen'l  v.  Hospital,  2  Ves.  467  ; 

read:  2  Ves.  46. 

86  O.  8.  440.     Att'y  Qen'l  v.  Stewart,  21  N.  J.  840; 

read :  Att'y  Qen'l  v.  Steward,  21  N.  J.  Eq.  340. 

18  O.  512.    Att'v  Gen'l  v.  Randall,  M.  S.  Rep.  Trin. 

[Vac.  17M; 
read:  21  Vin.  N.  A.  R?. 


CORRECTIONS 


—  OP  THB  — 


Errors  found  ^'n  tbe  Citations  of  Autborities 


—  IN  THB  — 


OH  lO     REPORTS, 


20  Vols.   Ohio  Reports,  40  Vols.   Ohio   State  Reports, 
I  Vol.  Tappan's  Reports,  and  z  Vol. 
Wright's   Reports, 


By   FRANK   N.    BEEBE, 

■  Lrlbrcincin    of   ttre  OHlo   State    La'w^   Lribrary. 


Supplement  to 
Tfte  Oftio  l^atv  Jourtiaf* 


I'TTIU.ISHEI)     BY 

THE  CAPITAL  PIHSTTNti  AND  PUDLfSnTNO  CO., 


Roteml  According  to  act  of  GoDgrew  In  the  year  eighteen  hnndred  and  eishty-fbar.  k? 

THE  CAPITAL  PRINTING  A  PUBLISHING  CO., 

in  the  offlco  of  the  Librarian  of  Congrees,  at  Washington,  D.  C. 


CORRECTIONS 


OF  THK  ERRORS  FOUND  IN  THE  CITATIONS  OF  AUTHORITIES 
IN   OHIO   REPORTS, 

[20  vols.  Oho  ReporU^  40  voU.  Ohio  StcUe  Beports,  1  vof.  Tappan^s 
ReportSy  and  1  vol.   WrighVii  Reports.] 

By  FRANK  N.   BEEBE,  Esq., 
LIBRARIAN  OF  THK  OHIO  8TAT£  LAW  LIBBAKY. 


(Entered  According  to  act  of  ('ongrttm  in  the  year  eiglitaen  hundred  And  eighty-four,  by 

THE  CAPITAL  PKISTJSii  ^  PVBLI8HIN0  CO., 

in  tlie  office  of  the  Librarian  of  CongrMa,  at  Waahington,  D.  C.) 


Cited. 
37  O.  S.  434.     Abbott  v.  Inskip,  29  O.  8.  49 ; 

read:  29  0.8.59. 

10  0.  8.  142.     Abraham  v.  Plestboro,  3  Wend.  539 ; 

read:  Abraham  v.  Plestoro,  etc. 

20  O.  8.  183.     Akerly  v.  Vilas,  21  Wise.  165  ; 

read:  21  Wise.  88. 

33  O.  8.    94. 1  Acton  v.  Knowles,  4  O.  8.  28 ; 

36  O.  8.  101.  /  read:  14  O.  S.  28. 

29  O.  S.  535.     Adams  v.  Adams,  4  Watts  110  ; 

read:  4  Watts  160. 

2  O.  8.  399.     Adams  v.  Hamell.  5  Doug.  73 ; 

read.  2  Doug.  (Mich.)  73. 

34  O.  8.  350.     Adams  v.  Hyde,  27  Vt.  231 ; 

read:  27  Vt  221. 

21  O.  8.  255.     Adams  v.  Emerson,  6  Pick.  56  ; 

read :  6  Pick.  57. 


CORRECTIONS   OP  ERRORS  IN 


Cited. 

7  O.  586.     Adams  v.  Essex,  2  Bibb.  149  ; 

read  I    I  Bibb.  149. 

10  O.    17.     Adams  v.  Turner,  7  O.  136 ; 

read:  7  O.  (2d  pt,)  136. 

18  0.  550.     Adams  case,  4  Pick.  125 ; 

read:  4  Pick.  25. 

28  O.  S.  441.     Adams  v.  Express  Co.  Haynes,  42  III.  93: 
read:  Adams  Express  (^o.  v.  Haynes, etc. 

36  O.  S.  453.     Adams  Exp.  Co.  v.  Noch,  2  Duvall  563 ; 

read:  Adams  Exp.  Co.  v.  Nock,  etc. 

28  O.  8.  441.     Adams  Exp.  Co.  v.  Stellaners,  61  III.  186 ; 
read:  Adams  Exp.  Co.  v.  Stettaners,  etc. 

18  O.  585.     Affalo  v.  Foiirdriner,  6  Biug.  306  ; 

read:  Aflalo  v.  Fourdrinier,  etc. 

38  0.  S.  378.     Ah  rend  v.  Ordione,  125  Mass.  50 ; 

read:  Ah  rend  v.  Odiorne,  etc. 

10  O.  300.     Yelveston  16^; 

read :  Alban  v.  Brounsall,  Yelverton  163. 

36  0.  S.  497.     Alcott  v.  Rathboue,  5  Wend.  490 ; 

read:  Olcott  v.  Rathbone,  e*xr. 

23  0.  S.  636.     Alewyn  v.  Pryor.     Ryari  &  Moody,  404 ; 

read:  Ryan  k  Moody's,  N.  P.  406. 

25  O.  S.  429.     Allbeyer  v.  The  State,  10  O.  S.  588; 

read:  Allbyer  v.  The  State,  etc. 

34  0.  S.    24.     AUaine  v.  Ouland,  2  John.  Cas.  52 ; 

read:  Allaire  v.  Ouland,  etc. 

1  O.  21.     Alley  v.  Dcschamps,  13  Vesey  224  ; 

read:  13  Vesey  225. 

\1  ().  S.  386.     Allen  v.  Lon.cr,  2  Wash.  C.  C.  475: 

read:  Allen  v.  Lvon??,  etc. 


CITATIONS   IN   OHIO,  REPORTS. 


CiTBD. 

12  O.  S.  286.     Allen  v.  Pike,  3  Gush.  281 ; 

read:  8  Gush.  241. 

5  0.  652.     All  Saints  Church  v.  Lovett,  1  Hall  97 ; 

read:  1  Hall  197, 

14  0.  S.  567.     Allison  v.  Cane,  15  O.  729 ; 

read:  Allison  v.  McCune,  etc. 

38  O.  S.  592.     Almgren  v.  Dulith,  1  N.  Y.  28; 

read:  Almgren  v.  Dutilh,  5  N.  Y.  28. 

10  O.  S,    82,     Alwo;-th  v.  Kemp,  Doug.  40,  48 ; 

read  :  Ackworth  v.  Kempe,  etc. 

8  O.  238.     Anderson  v.  The  State,  7  O.  pt.  1,  255; 

read:  7  0.  (2(hpt.)  255. 

8  O.  3.  114.     Anderson  v.  The  State,  7  0.  243; 

read:  7  O.  607  (2d  pt.  250). 

8  0.  48.     Anonymons,  I  O.  258  ; 

read:  1  O.  235. 

Wright  573.     Anonymous  case  (styled  Custom),  3  Salk. 

[192; 
read:  3  Salk.  112. 

9  0.  S.  23.     Arlington  v.  Merrick,  2  Saund,  403; 

rfiad:  Arlineton  v.  Merricke,  3  Saund.  403. 

6  O.  363.     Armory  v,  McGregor,  15  John.  38; 

read:  Amory  v.  McGregor,  etc. 

38  0.  S.  338.     Armstrong  v.  Kattenhorn,  110.  256 ; 

read:  11  0.265. 

11  O.  143.     Arnold  v.  Murndy,  1  Halst.  1 ; 

read:  Arnold  v.  Mundy,  etc. 

10  O.  S.  107.     Arthur  v.  Rokenham,  11  Mod.  152  5 

read:  Arthur  v.  Bokenham,  etc. 

18  O.  S.  352.     Ashill  v.  Wright,  6  E.  &  B.,  890; 

read:  Cashill  v.  Wrij/ht,  6  E.  &  li.  801. 


CORRECTIONS   OF  ERRORS  IN 


Cited. 

3  O.  8.  256.     Ashmcad  v.  Ueard,  13  Pa.  St.,  584; 

read:  Ashmead  t.  Hean«  etc. 

14  O.  8.  401.    Acby  v.  Rapelge,  1  Hill  9 ; 

read:  Aeby  v.  Rapelye,  etc. 

82  O.  8.    73.     Mitchell  Ackler  v.  R.  R.  Co.,  64  N.  Y.  655 ; 
read:  Mitchell,  Adm.,  v.  Railroad  Co.,  etc. 

Wright  607.     Atkinson  v.  Jordan,  5  O.  363; 

read:  5  0.293. 

28  O.  8.  470.     Attwood  v.  Small,  6  CI.  &  F.,  48 ; 

read:  6  cL  &  F.  232. 

•25  O.  S.  248.     Att'y  GenM  v.  Bower,  3  Ves.  714 ; 

read:  Att'y  Gen'l  v  Bowyer,  etc. 

14  0.  8.  255.     Att'y  Gen'l  v.  Hall,  Fitzgibbon,  304; 

read:  Fitzgibbou,  314. 

5  O.  167.     Att'y  Gen'l  v.  Hospital,  2  Ves.  467 ; 

read:  2  Ves.  46. 

6  O.  189.     Att7  Gen'l  v.-Philphot,  Anst.  609  ; 

read:  Att'y  Gen'l  v.  Philpot,  Anst.  607. 

86  0.  8.  440.     Alt'y  Gen'l  v.  Stewart,  21  K  J.  340 ; 

read:  Att'y  Gen'l  v.  Steward,  21  N.  J.  Eq.  840. 

18  O.  512.    Att'y  Gen'l  v.  Randall,  M.  8.  Rep.  Triii. 

[Vac.  1784; 
read:  21  Vin.  N.  A.  PI.  9. 

4  O.  8.  460.    AuDrey  v.  Middleton,  2  Eq.  Ca.  Abr.  497 ; 

read:  Awbrey  y.  Middleton,  etc 

27  0.  8.  677.    Aucher  v.  Adams,  28  O.  8.  548; 

read :  Aucker  y.  Adams,  etc 

38  O.  8.  285.     The  Borealis  v.  Dobbin,  17  0. 125 ; 

read :  Aurora  Borealis  v.  Dobbie,  etc 

88  0.  8.    28.     Auditor  v.  Benoist,  20  Mich.  176 ; 

read:  Auditor  v.  Benoit,  etc. 


INDKX— Vol.  V. 


AOOORD  AND  8AT18FACTION—  PAOA 

ftcoeptlng  oompenaation  for  personal  injury  preaamed  to  be  in 

Mtisraotion 406 

Aooouirr— 

aooount  stated— efleot  of— by  implication— burden  of  proof. 481 

ADMI8HOK8  TO  BaR— 

admission^  of  Febrdary  6, 1884 ; 1 

admiMdona  of  May  6, 1884. 60$ 

admlMionsof  June  8,1884 048 

attorney  of  one  State  asking  for  admission  in  other  State— proof 

of  good  standing 108 

AGBirr — 

authority  to  make  note  for  another  does  not  include  authority  to 

pay  it  at  maturity , 188 

authorised  to  sell  without  restriction  has  authority  to  warrant...  142 
dealing  with  firm  of  brokers,  known  to  purchaser  to  be  such,  ia 

not  of  itself  sufficient  notice  to  him  that  they  are  not  the 

owners  ^ « 271 

Hen  of  real  estate  broker  on  papers  for  his  compensation 818 

bond  against  negligence  of  agent  obtained  by  principal  without 

informing  sureties  of  agent's  former  acts  of  negligence ^80 

rule,  that  notice  to  agent  is  notice  to  principal,  may  be  abrogated 

by  special  agreement ^  420 

implied  authority  of  agent  effecting  loan  and  collecting  interesti 

to  receive  payment  of  note 886 

agent  acting  so  that  principal  Jointly  and  severally  liable  with 

him— effect  of  assignment  of  both  as  to  creditors  of  agent  and 

of  principal ^...i..« 786 

APPXAIi—  ^ 

by  one  party,  does  not  carry  up  issues  made  by  another  party  in 
separate  answer 7M 

sheriff,  in  action  for  money  in  his  hands,  other  claimants  to  fund 
being  parties  to  suit— right  to  file  petition  in  error  to  an  order 
overruling  his  demurrer  in  the  suit,  without  other  partiea  in- 
terested being  Joined  in  error  proceedings f21 

no  appeal  from  Judgment  for  contempt 846 

AssBBSMKNT— (see  Taxes  and  TauccUion,) 
AmoKMmr— 

mortgage  claim— failure  to  sue  within  80  days  after  rejection  of 
claim,  when  no  defense  by  assignee 180 

assignee  may  sue  for  penalty  for  usurious  interest  charged  hia 
assignor  by  national  bank 174 

requisites  to  make  it  valid— rule 177 
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PAOE^ 

AmoKiUMT— Oontinued. 

■■Bignor's  right  to  homestead— probate  court  may  order  sam  to 
be  paid  in  lien  of  homestead  oat  of  proceeds  of  assignor's  land,  227 

sale  of  real  estate  at  private  sale  is  Jadioial  sala 496 

parol  transfer  of  goods  to  arrive,  to  secure  pre-existing  debt  and 
advances  to  be  made,  is  valid  against  assignee  of  transferor,  al- 
though goods  arrive  after  assignment 722 

ATTAOHMmT— 

U.  8.  Marshall  liable  on  bond  for  taking  wrong  person's  goods 

under  attachment 053 

general  rules  as  to 688 

whisky  in  U.  S.  bonded  warehouse  not  subject  to  attachment 

from  state  court 766 

notice  by  publication— euffldent  description  of  property. 209 

order  by  J.  P.  overruling  motion  to  discharge  attachment  review- 
able on  error 292 

but  J.  P.  may  proceed  and  determine  cause  on  its  own  merits 292 

when  two  or  more  parties  may  be  held  as  garnishees. 882 

AnoBirsT  AT  Law— 

right  to  criticise  court 282 

AnORMST  AND  Cl^IXNT— 

communications  to  prosecuting  attorney  privileged 104,  272 

contingent  fee,  i^reenient  for,  valid,  although  attorney  also  act 

as  witness. 106,  847 

but  agreement  for  contingent  fee  for  services  as  a  witness  void...  106 
liability  of  one  partner  of  a  lawyer's  firm  for  misappropriation 

by  the  other 469 

agreement  between,  that  attorney  shall  have  lien  on  I'udgment  to 

secure  his  fee— priority  of  lien 380 

are  persons  not  admitted  to  bar  authorised  to  practice  before 

J,  P 606 

action  against  attorney  for  money  collected  accrues  only  after  de 

maud  and  refusal , 643 

liability  of  attorney  for  error  In  examination  ol  title ^.644,  966 

attorney  receiving  note  for  collection  from  agent  may  deliver 

proceeds  to  such  agent 718 

contract  by  guardian  with  attorney  binds  ward 857 

in  action  for  attorney's  services  jury  not  bound  by  opinion  of 

experts  as  to  value 909 

in  case  of  fees  contingent  on  ultimate  success,  question  whether 

success  was  obtained  one  of  law 909 

who  will  not  be  appointed  attorney  of  a  receiver 881 

incomes  of  the  bar 941 

BAn.MTBNT— 

bailee  estopped  fkt>m  denying  title  of  his  bailor,  even  if  his  own 

wife  entitled  to  the  property 646 

Bavk— 

authority  of  cashier  to  represent  bank  in  transactions  outside  his 
ordinsry  duties 69 


Ohio  Law  Jourmal.  iii 

PAOB. 

Baitx— Oon  tin  aed . 

oi|{aiiiMtion  of  n«i'l  bank  m  soooeaBor  to  state  bank— may  hold 

aneta  of  predeoeMor w 129,  198 

-  penalty  for  obarginic  nsariooa  interest  by  nat'l  bank— amonnt— 

limitation 174 

can  not  apply  money  on  depoalt  to  payment  of  note  of  depositor 

payable  at  the  bank , 661 

what  instmment  amounts  to  a  dheok w 661 

cheek  to  attorney  for  his  clients  vests  title  in  att'y  in  trust  for 

dient  and  suit  to  be  brought  on  check  in  his  name. 661 

holder  of  check  can  not  sue  bank  far  refusal  to  pay  it,  though  the 

drawer  have  sullioient  ftinds  on  deposit 90^ 


presumption  that  it  is  intoxicating , 686 

Bastabdt— 

evidence  in  bastardy  cases 541 

Bjuhjutit  GnnnnoATS— 

indorsement  of,  to  sister,  not  revoked  by  subsequent  marriage...  686 

BUX  OF  EZOHAKOB— 

words  that  can  not  be  construed  aa  an  acceptance  by  drawee 654 

BolfD— 

what  on  turning  over  funds  to  successor  in  office  to  be  con- 
sidered cash.. 77 

penalty  in— liquidated  damages    declarations  of  parties 499 

liability  of  surety,  on  official  bond  for  second  term  of  office,  for 

breach 610 

BooEB  OF  Aooounr— 

contents  may  be  proved  by  secondary  evidence  when  books  are 

out  of  state  and  beyond  Jurisdiction  of  court 57 

Bbokxb— (see  also  AgeiU.) 

when  entitled  to  compensation 997 

BOUVPABT— 

township  line— 'competency  of  parol  evidence  to  show.. 66 

BUBOXN  OF  PBOOP— 

account  stated 421' 

CHAlfFXBTT— 

oonveyance  to  attorney,  when  not  champertous— what  must  be 

shown  to  make  out  champerty 58 

Oattlb— 

trespassing— rights  of  landowner.., ^ 562 

Ohabob— 

court  not  bound  to  chaige  in  language  asked  by  counsel 581,  778 

Coxxov  CABBm- 

delivery  of  wrong  property— damages. 228 

liability  for  goods  destroyed  by  tire  on  wharf,  bill  of  lading  ex- 
cepting dangers  by  Are » 280,  662 

garnishment  of,  for  goods  in  transitu * 682 

liability  for  plate  glass  shipped  ss  rough  glass— admissibility  of 
receipt  for  the  goods  to  be  carried. ;.720,  618 
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Common  CARiiniR— Co&tinaed. 

mere  deposit  on  oarrier's  wharf  withouc  acoeptanoebj  consignee, 
and  without  separation  from  realdae  of  cargo,  does  not  dis- 
charge carrier 782 

Cbbck— (see  Bank.) 

CmcfuiT  OouKiB  IN  Ohio.  Thb 275 

CHT7BOH— 

church  property— rights  of  bishop  and  of  Cathoiic  congregation,  817 

Cincinnati  Riot,  Thb 866,  887 

Cmr— (see  Oorporations^  Munidpal,) 

CmL  OoDB. 487 

CONTBMFT— 

constructive— right  to  trial  by  Jury.. 885 

Collision— 

with  mooring  vessel— contributory  negligence 272 

CONSIDBBATION— 

creation  of  fund  to  pny  off  indebtedness  of  educational  institu- 
tion not  sutBdent  consideration  for  note  given — mntaai  prom- 
ise  : 888 

OONTBACT— 

conditions  in  telegraph  blanks,  as  to  claims  for  damages. 1 

made  by  correspondence,  question  whether  there  Is  warranty  as 

to  quality  is  for  the  court,  and  what  evidence  admissible 62,  186 

written  Instrument— rule  of  construction  of..... 286 

granting  clause— what  passes. 288 

in  restraint  of  trade— validity .'......• 280 

sales  of  chattels  made  to  order  and  not  accepted 884 

agreement  between  two  parties  for  payment  of  money  to  third 

may  be  enforced  by  latter  in  his  own  name. 266 

sigpfied  by  one  party  only,  but  acted  on  by  both. 278 

of  private  corporation  made  in  charter,  subject  to  legislatlTe 

control,. when..... .......^ 867 

agreement  for  location,  of  R.  R.  at  particular  intermediate  place 

not  void  per  se ^ .'..;  565 

by  married  women  in  Ohio 812-788 

fbr  future  delivery,  wnen  not  gambling  contract..... 810 

to  build  R.  R.  bridge^  construed «...  862 

liability  of  contractor  for  use  o£  power  in  executing  contract 988 

CONVBTANOB— 

grounds  for    holding  fraudulent,   either    fraud    intended,   or 

operating  interference  with  law 80 

to  son,  in  consideration  of  supporting  parents  and  of  sum  of 

money  equal  to  value  of  property,  good  against  creditoxs. 108 

inadequacy  of  consideration  as  badge  of  fraud 108 

laches  in  attacking  conveyance  as  fraudulent 108 

by  father  to  daughter  and  her  children  creates  Joint  estate. 104 

to  mortgagee  to  save  expenses  of  foreclosure,  the  debt  exceeding 
value  of  property,  the  interest  of  grantee  dates  from  execution 
of  mortgage 885 
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COFTBIOBT— 

in  suit  for  infringement  of,  compliance  with  oopyriglit  laws 

must  be  specifically  alleged..... 670 

Corporation— Private- 
mining  company  may  borrow  money  same  as  natural  person, 

and  stipulation  for  usurious  interest  will  have  same  eflbct 22 

eflTect  of  statute  making  stockholders  liable  for  d^bts  of  tsorpora- 

tion  to  amount  equal  to  amount  of  stock 69 

right  to  hold  land  in  other  states 177 

unpaid  subscription  to  capital  stock — trust  fund  for  creditors 271 

contracts  made  in  charter,  when  subject  to  legislative  control 867- 

in  action  against  stockholders  for  statutory  liability,  where  not 
all  are  brougl  t  before  court,  whole  indebtedness  cannot  be 

adjudged  against  those  served 082 

releasing  sUxskholders,  when  error. ^ 682 

court  will  not  interfere  with  management  of  corporation,  except 

when 644 

cannot  assume  position  of  commonwealth  in  a  writ  of  quo  war- 
ranto to  procure  forfeiture  of  charter  of  another  corporation...  766 

stock  dividend,  what  is 882 

difference  between  *' paying  off",  and  **  taking  up"  coupons 886 

right  of  state  to  change  by  constitutional  amendment  the  rule  of 

compensation  for  injuries  to  property 876 

oQIcer  of  two  corporations  transferring  securities  issued  by  one 

to  the  other 908 

Corporations— Municipal-r 

classification  of  cities  by  revised  statutes  of  Ohio,  constitutional  49,  116 

not  liH^^o  for  drainage  of  mere  surface  water 62 

liability  for  sufficient  drainage 62 

question  of  existence  of  municipal  corporation  arising  collater- 
ally, what  proof  sufficient 61 

contract  with  street  R.  R.  Co 106 

not  liable  for  negligence  of  firemen 499 

city  council  licensing  street  for  coasting 360 

not  liable  for  failure  to  provide  gutters,  etc.,  sufficient  to  drain 

lots  below  established  grade 610 

proceedings  to  surrender   municipal   powers — Sees.   1688,  1647 

O.  R.  S 717,  826 

principle  of  respondeat  sttpeiior  applies  to 719 

liable  for  damages  to  employe  of  officer 719 

failure  of,  after  trial  to  condemn  private  property,  to  take' it  and 
pay  for  it,  no  bar  to  new  proceedings  for  condemnation  of  same 

property  after  six  months 757,  881 

liability  for  injories  caused  by  falling  of  tree  standing  in  street 

through  fault  of  city  contractor 768,  809 

city's  responsibility  for  condition  of  street 809 

County— 

is  public  corporation  for  administration  of  state  govemmon  t— leg- 
islative control  over  its  revenues 108 
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PAOX. 
COVMTT  Com  MIHDONBB»-- 

Mttng  in  good  faith— penonal  iMpoiwibility ^..^ 471 

Ckmihai.  Law— 

on  indictment  under  aeotlon  6820  for  malioionaly  oatting  with 
intent  to  kill^  prisoner  cannot  be  oonyioted  of  malioionBly  ent- 

ting  with  intent  to  wound 76 

manure  is  tul^ect  of  larceny -. ,... 1S4 

oonfeeaions— when  inoompetent ^ 177 

dedarationa  by  one  competent  againat  other  after  proof  of  oon- 

apiracy , 90 

aaaaoit  and  battery— halluoinationa 288 

peremptory  ohallengea  in  capital  caaea. 862 

under  indictment  for  embesalement  of  several  articles— proof  of 

any  one  article  sufficient— Talue 888  447 

defects  of  the  new  amendmenta  to  the  criminal  law~ 428 

43onspiraoy  to  rob— all  are  prinoipala,  and  ail  liable  for  murder 

committed  while  consummating  robbery 680,660 

larceny— selliDg  and  deliveriog  another'a  property 668 

statute  providing  fines  only  upon  summary  convict  or  under  a 
police  regulation  constitntional,  although  imprisonment  pro- 
vided as  meanaof  enforcing  payment  of  fine 619 

compounding  criminal  proaeoution— neoeaaary  averment  in  in- 
dictment for 707 

perjury— subornation  to— evidence— sect.  6804  O.  II.  S.  construed.  707 

a  phaae  of  punishable  peijury 726 

felonies  and  misdemeanora,  common  law  diatinoion  not  eztoting 

in  Ohio 757 

diacharge  of  jury  and  re4rial  of  prisoner,  when  admissible 757 

ignorance  of  victim's  feeble  health  and  inability  to  reaiat  attack 

no  excuse  for  homicide ^ 768 

when  trial  removed  to  other  county,  expenses  of  removal  of  pris- 
oner must  be  bom  by  county  of  original  venue 007 

evidence  of  any  one  of  system  of  crimes  mutually  dependent, 

when  admlisible 967 

insanity  from  drunkenness  as  a  defenaefor  forgery 968 

CUBTBST- 

when  surviving  husband  not  entitled  to 221 

OUBTOM- 

of  association  as-  evidence 907 

Damaobs— 

oUim  against  telegraph  Go.  for— reasonableness  of  conditions  in 
blanks 4 

for  temporary  and  for  permanent  injury,  by  R.  R.  raising  gtnde 
and  adding  aeoond  track— limitation  to  action  for— joint  liabil- 
ity of  lessor  and  leaaee  R.  R.  Go — 110 

parents  encouraging  separation  of  married  daughter  from  hua- 
•band  and  supporting  her,  when  liable  for— what  evidence  ad- 
missible   126 

by  smoke— original  owner  only  can  recover 422 
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DAifAoa»— OontlniiedL 

in  suit  b J  locomotiTe  engineer  for  hie  wagee,  whether  damages 
by  aoddent  canaed  by  him  can  be  set  up  as  ooonter-olalm,  qnea- 
tion  of  negligence  lor  jnry- 688 

exemplary— when  may  be  allowed  and  what  may  be  in- 
daded (S66,  694 

limitation  to  actions  for  rontinoing  damages ^  8M 

aasignment  of  part  of  dalm « 886 

pre-existing  debt  as  consideration  for  pnrebase 706 


after  title  once  Tested  in  grantee,  destruction  of  unrecorded  deed 
wiU  not  re-invest  grantor 9 

to  daughter  and  her  children,  createa  Joint  tenancy 104 

deed  of  gift  to  son  deliTcred  to  third  party  to  be  deUvered  to  him 
in  case  of  grantor's  death,  and  so  delivered,  delivery  and  deed 
invalid 171,  »8 

acknowledged  deed  good  against  parties  having  actual  knowl^ 
edge  of  it 177 

not  void  by  loss  of  plat  referred  to  therein  for  boundaries 177 

deed  executed  by  commission  authorised  to  convey  the  land,  but 
acknowledgement  at  the  time  omitted  may  be  acknowledged 
by  them  after  authority  to  convey  revoked 177 

deed  absolution  its  face,  when  a  mortgage ~  S71 

Dbvis»— 

executory  devises M8 

whether  ditch  will  conduce  to  public  health,  etc.,  queatlon  of  law 
—mere  private  benefit  will  not  authorise  establishment  of  pub- 
lic ditch 716,  8» 

DiVOBCS— 

extreme  cruelty— condonation  of— revival  of  original  oflTeiiae  by 
subsequent  acts 100 

obtained  by  collusion  in  state  where  neither  psrty  resides, 
void ^ 4121 

and  does  not  affect  husband's  rights  in  wife's  estate 461 

after  husband's  commissson  of  offense  entitling  wife  to  divorce, 
she  is  no  longer  obliged  to  make  bis  residence  or  domicile  her 
own 907 

DOWBR— 

provision  in  lien  of,  by  transfer  of  husband's  property  during 
his  life,  may  be  waived  by  widow  electing  dower,  but  ahe  can 
not  claim  both 9 

mere  destruction  of  unrecorded  deed  once  accepted  by  her  will 
not  re-invest  husband  with  the  property. 9 

accepting  dower  out  of  some  lands  without  being  fully  advised 
will  not  preclude  tier  right  of  election 9 

accepting  provision  in  lieu  of  dower  will  not  bar  widow's  right 
to  year's  support 10 
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PAOB. 

DowBB— Oontinoed. 

Imnd  sold  for  Hens,  widow  of  owner  being  party,  wliere  one  lien 
only  paramount  to  her  dower,  dower  denied  on  judgment  on 
•nch  paramount  lien 57 

and  iMues  as  to  liens  appealed,  widow  not  giving  bond,  appeal 
carries  up  question  as  to  dower 57 

relinquishment  of  dower  good  consideration  tor  payment  by  hus- 
band of  amount  equal  to  value  of  dower-right  if  free  from 
fraud 1<» 

widow's  unassigned  dower  in  lands  of  her  husband,  occupied  by 
herself  and  children,  subject  to  payment  of  her  debt  con- 
tracted after  husband's  death 806 

j^'  fnarriage  of  husband  on  supposition  of  death  of  former  wife — 
rights  to  dower 90S 

death  of  widow  before  sum  in  gross  in  lieu  of  dower  ascertained, 

action  abates 964 

Dbazhaob— (see  OorporaHon,  MumoqfoL) 
EAaxMBirr— 

rights  of  owner  of,  defined. .M 422 

owner  of  two  adjoining  lots  on  one  of  which  a  house  stands  re- 
ceiving light  through  windows  opening  on  other  lot,  impliedly 
warrants'  ebjoyment  of  light  over  other  lot  to  purchaser  of 
house «.. 90a 

BLSGFnON— 

oontest^tampered  ballots— burden  of  proof. 104 

BMBLBMXim— 

growing  grass— bow  value  ascertained 68& 

EMXHmT  Domain— 

statute  limiting  oompensatiofi  for  taking  private  property,  un- 
constitutional     60 

can  only  be  granted  for  public  purposes 954 

Endorsxr— (see  also  Pramitsory  Note,) 

indefinitely  gpranting  time  for  payment  of  note  does  not  dis- 
charge endorser 485 

Bbror-t' 

order  of  J.  P.  overruling  motion  to  discharge  attachment  review- 
able on  error '. 292 

authority  of  U.  S.  supreme  court  to  review  circuit  court  in  cases 

within  their  erlminal  Jurisdiction S17 

must  be  prejudicial  to  party  complaining  to  be  ground  for  re- 
versal of  judgment 530,  779 

refusal  of  common  pleas  to  allow  petition  in  error  to  a  forcible 
detainer  proceeding   before  J.  P.  not  .reviewable  in  district 

court 870 

.  discretion  of  court  not  reviewable 937 

Bquity— 

rule  **  flrKt  in  time  stronger  in  right"— when  will  not  prevail 39 

elder  equity  must  yield  to  younger  where  holder  of  former  haH 
acted  BO  as  to  raise  estoppel 67,  179 
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PAGB. 

Equttt— Continned. 

mere  ezlatence  of  legal  remedy,  when  will  not  bar  equitable  in 

terference  274 

Emflotmbnt— 

payment  of  salary  by  ttie  month — preenmption  of  employment 

from  month  to  month 178 

employment  on  repreeentiition  of  competency  may  be  termin- 
ated at  any  time  on  appearance  of  incompetency 178 

ESIOPPKL— 

parties  are  estopped  from  contradicting  their  solemn  admissions 
or  statements  deliberately  made 848 

minor  giving  deed  reciting  that  she  is  of  age,  estopped  from  after- 
wards disaffirming  on  the  ground  of  infancy 883 

EVIDBNOS— 

statutes  of  other  states  must  be  proved  by  evidence  as  matters  of 

fact 23,  ^61 

secondary  evidence  admissible  to  prove  contents  of  books  of  ac- 
count where  they  are  out  of  the  statd,  and  of  jurisdiction  of 

couit 57,  135 

proof  of  existence  of  municipal  corporation 61 

parol  evidence  to  proye  township  lines 88 

one  caught  with  others  in  a  burglary  and  claiming  that  he  acted 
as  a  detective  as  to  the  others,  the  fact  that  he  gave  nodoe  to  a 
peace  officer  of  intended  burglary  admissible  to  disprove  crimi- 
nal intent ,, 103 

communications  te  state's  attorifey  privileged 104 

parol,  to  show  meaning  of  will 106 

In  bastardy  cases 541 

admissions  by  party  in  his  answer  though  stricken  out  on  motion 

for  Irrelevancy,  may  be  read  to  Jury  as  evidence 565,  694 

false  representations  made  to  others  admissible  to  corroborate 

testimony  of  a  witness 569 

declarations  made  by  employer  to  workman  as  to  person  for 

whom  work  is  to  be  done 569 

marks  or  tags  upon  parcels  of  work  as  res  gestae 569 

deglarations  admissible  asresgestee 569 

insanity— Admissibility  of  non  professional  witnesses 682 

dying  declarations,  admissibility  of 859 

admissibility  of  party  to  shit  to  testify  in  action  against  admin- 
istrator  ' 721 

widow  admissible  to  prove  execution  and  delivery  of  deed  of 

deceased  husband.. 739 

statements  in  verified  pleading,  after  amendknent  of  the  same, 
competent  evidence  against  party  testifying  in  his  own  behalf,  763 

custom  of  association  as  evidence 907 

confessions  as  evidence 914 

of  accomplice,  when  sufficient  to  sustain  conviction  for  murder...  988 

confessions  made  in  presence  of  police  officer 949 

interpreter's  duty  to  interpreting  testimony 963 
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PAOM. 

EzBounoK — 

prooeedlDgB  in  aid  of— power  of  probate  Jadga  to  imprison  for 

ooDtempt .«  418 

pension  money  in  trsnsita  to  pensioner  osnnot  be  taken  for  debt 

bnt  may  be  after  being  reoeiTed 646 

officer  not  boand  to  look  beyond  sereral  exeoations  to  learn 

equities  between  tndgment  creditors— may  pay  oTer  money  to 

bolder  of  prior  ezeentlon » ^ 810 

EzaCUTOB  AHD  ADMnmTBATOB— 

exeoator,  allowed  to  sell  lands  of  testator  after  Judgment  and  or- 
der of  sale  under  foreclosure  suit  sgalnst  them  rendered,  and 
after  sgrMng  to  pay  Judgments  out  of  proceeds  of  sale,  but 
who  distributes  proceeds  without  satisfying  the  Judgments,  be- 
comes pereonslly  liable  to  Judgment  holders 180,  168 

right  of  adm'rcEe  6oft<sikm  to  the  bank  account  of  former  admin- 
istrator   188 

proceedings  by,  to  sell  realty  to  pay  debt,  when  same  encum- 
bered by  liens,  court  to  settle  priorities  and  the  sale  Is  free  from 
such  liens 171,  8B0 

administrator's  allowances  Ibr  making  sale,  sect.  6188  con- 
strued  178,  860 

administrator  may  buy  land  at  foreclosure  sale  to  save  eatate 

fh>mlo8S » 817 

Extradition— 

arrest  under  federal  laws— habeas  corpus— duty  of  custodian. 60 

Jurisdiction  of  SUte  Oourto  in  extradition  cases ^........  501 

BxTsmftoN— see  (Acre^.) 

EXPRBBS  OOMPANT— 

money  in  fasnds  of,  lost  in  transitu,  who  msy  sue  for 74 

Fbdkbal  Ooustb— 

authority  of  U.  8.  Supr.  Oourt  to  review  Circuit  Court  in  cases 

within  their  criminal  Jurisdiction.. 817 

Jurisdiction— U.  8.  Supreme  Court  to  determine  sua  spoute 409 

consuls  of  foreign  countries— alienage 400 

removal  to— first  term 601 

liens  of  Judgments  hy 487 

how  affected  by  state  law  as  to  Jurisdiction ^. 660 

Pencsb- 

proceeding  under  act  to  regulate  indosures— notice  to  parties  in- 
terested in  partition  fences— duties  of  township  trustees. 51,  158 

R.  R.  fences— sutbority  of  state  to  require  where- necessary.........  468 

Fbdxral  Offiobb— 

nomination  by  president,  rejection  by  senate  oondusive— power 
to  suspend  officers  and  to  make  temporary  appointmenta.........  882 

FiNDBR— 

hhs  no  right  to  claim  reward  when  unaware  of  its  having  been  of- 
fered...  440 

Fraud— 

loss  caused  by  fraud  to  either  of  two  innocent  parties,  most  Ml 
on  the  one  who  ocossioned  it 80 
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PAOK. 

FBAUD-^Oontinaed. 

ooiiTQyanoe  of  property  to  intended  ^wife  in  oonaideration  of  mar- 
riage, g^roaaly  diaproportioned  to  oircnmataneea  of  grantor,  tod 
wliere  a  anitfor  breach  of  promiae  waa  pending  at  the  time,  ia 
fraudulent 688 

Judgment  note  given  to  defraud  ereditora  invalid 789 

aale  of— remedy  fbr  breach 010 

OUABDIAN  AND  WaBD— 

guardian'a  oontraot  with  attorney  bindaward 864 

OAa  OOMPANT— 

obligation  to  aupplygaa— right  to  aak.depoelt  aa  aeourity 006 

OUABARTT— 

guarantor  for  payment  of  work  in  building  railroad,  when  not 
diacharged  by  eztenaion  of  time  granted  oontractora Mi,  440 

written  aaaent  of  guarantoia  to  eztenaion  admiaaible .884,  440 

HABBAa  CoBPua— 

can  not  be  converted  in  a  auit  of  error  to  review  court  that  paaaed 
aentenoe 817 

HlOHWAT— 

penalty  for  obatructing,  under  Sec  4748  O.  R.  8.— action  may  be 
inatituted  before  J.  P.— and  by  whom— character  of  obatruc- 
tion — muat  amount  to  actual  hindrance 120,  866 

forfeiture  of  franchiaea  of  turnpike  company  doeanot  render 
road  private  property  or  to  revert  to  ownera  of  a^^il 280 

proceedinga  under  two-mile-aaaeaament  act—improvinic  high- 
way—notice required  to  ownera  of  aoil— dutiea  of  officen.....280,  264 

paaaing  bridge  known  to  be  in  bad  condition  doea  not  preclude 
recovery  for  injury;  but  otherwiae  where  bridge  ia  wholly  im- 
paaaable. 688 

Sec.  34,  Act  of  May  1, 1862,  making  it  unlawful  to  collect  toll  in 
dty  limita  not  repealed  by  Sec.  600.  Act  of  May  7, 1860 666 

Sec.  4026  R.  6.  O.  doea  not  authorise  levy  of  extra  tax  to  im« 

prove  part  of  road 678,  868 

Holiday— 

aummona  returned  on  legal  holiday  valid 278 

HOMBSTXAD— 

is  a  peraonal  privilege — cannot  be  conveyed  away 680 

is  subject  to  judgment  lien  before  and  after  demand  by  and  aa- 

aignment  to  debtor 681,  617 

right  to— occupancy  before  seizure  under  order  of  sale 776 

HUBBABD  ABD  WiFB— 

husband  haa  no  intereat  in  wife's  sepkrate  estate  during  cover- 
ture       6 

liability  of  husband  for  conversion  of  wife's  property  without 
her  consent 104 

wife  pledging  her  stock  in  a  bank  to  bank  for  a  particular  debt 
of  husband,  bank  obtains  no  lien  on  her  stock  for  bis  other 
debU 104 
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PAOK. 

Husband  and  Wm-*-ContiDu«d. 

Joint  liability  for  ber  illegal  acts,  in  action  for  indadng  plaint- 
iff's wife  to  abandon  bim 237 

wife  bo3ring  neceasarieb  or  biring  servants,  busband  liable  unless 
pledge  of  ber  personal  credit  sbown 273 

snrylvoiabip  wbere  botb  perisb  in  same  calamity 274 

wife  renting  out  land  beld  in  ber  own  rigbt  inay  sue  for  rent 
witbout  joining  busband  » 716 

settlement  of  property  by  busband  on  wife— rules. 763 

Infant— 

liability  for  goods  purcbased  according  to  amount  of  benefit 
derived..*. 61,  569 

mortgage  executed  by  infiunt,  subsequent  conyeyanoe  '*  sub- 
ject to  mortgage  "  affirms  mortgage 317 

insurance  oontiact  by  infant— wben  valid 644 

minor  giving  deed,  reciting  tbat  be  is  of  age,  estopped  fh>m  dis- 
affirming conveyance  on  tbe  ground  of  infkncy 881 

Injunction— 

against  turnpike  company  for  collecting  toll  ^vitbin  city  limits 
contrary  to  statute,  on  being  dissolved  no  action  will  lie  on 
bond  for  loss  of  toll  wbicb  could  not  legally  be  collected 566 

against  base  ball  player « 848 

Insanity— 

established  and  disproved 317 

opinion  of  expert,  bow  admitted 317 

lN8URANC»— Fire— 

condition  in  policy  on  partnersbip  property  against  transfer  of 
property  does  not  include  cbanges  of  interests  between  tbe 
partners^ 133 

farm  insurance— borse  insured  burned  at  a  botel-barn  away 
from  farm 269 

foreign  mutual  fire  insurance  company,  wben  admissible  in  Obio,  408 

insurance  secured  by  infknt,  wben  valid 644 

application  containing  statement  against  incumbrances— Judg- 
ment note 966 

INBURANCB— Life— 

when  policy  contains  contradictory  provisions,  leaving  it  doubt- 
ful whether  truth  of  applicant's  statements  is  oondition  prece- 
dent, it  is  to  be  construed  against  warranty  of  truth 645 

when  health  not  misrepresented  in  spplication,  evidence  of  bad 
health  later  and  cause  of  death  immaterial 61 

one  having  no  insurable  interest  can  not  obtain  interest  in  policy 
for  purposes  of  speculation,  by  assignment  or  otherwise 104 

inviolability  of  widow's  life  insurance  money 27H 

investment  of  fnnds  by  insurance  company— loan  on  mort- 
gages—restriction of  loans  to  policy  bolder»— application  of 
usury  lawa %. 479 

truth  of  answers  to  questions  in  application  for  policy 380,  420 
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PAOK. 

IifsURAMCB— liife-'Oontinaed. 

valid  innoranoe  policy,  once  obuined,  may  be  dtspoeed  of  to  any 
one ^ » 807 

IlfTBRBBT— 

higher  than  legal  rate  charged   in  mortgage  to  life  inaarance 

company  doea  not  inyalidate  it ^ 479 

JuneMSNT— 

vacation  by  court  of  its  own  Judgment,  for  fAud,  provided  for 
by  section  8860  R.  8.  O.  is  cumulative  remedy,  not  excluding 

right  of  party  to  impeach  it  and  enjoin  collection 66 

against  party  who  has  conveyed  his  land  in  trust  to  secure  a  debt 

to  third  party  is  lien  on  the  land  after  such  debt  is  satisfied 279 

upon  service  by  publication,  no  bar  to  another  suit 886 

liens  of  Judgments  in  federal  courts 427 

Judgment  and  levy  by  collusion  on  note  given  without  considera- 
tion to  deflraud  creditors,  invalid 668 

Judgment  before  J.  P.  becomes  Uen  on  realty  on  filing  of  tran- 
script with  clerk  of  com.  pi 628 

for  damage  for  breach  of  promise  will  be  enforced  sgainst  land 
conveyed  by  debtor  during  pendency  of  suit  to  an  intended 

wife  in  consideration  of  marriage f. 680 

against  lunatic,  voidable 764 

agalnat  firm  in  firm  name  only,  notice  to  other  creditora. 764 

Judgment  confessed  by  one  partner  against  firm  for  money  used 

by  firm,  valid 764 

Judgment  upon  the  pleadinga. 940 

JUBUDZOnON— 

of  courts  having  concurrent  Jurisdiction,  the  one  first  attaching 

obtains  control-^railroad— appointment  of  receiver. 422 

Jury— 

peremptory  challenges  in  capital  cases. 862 

Juror  in  capital  eases  opinion  formed  or  expressed— when  in- 
competent  4 .,„  680 

misnomer  of  Juror  as  ground  for  setting  ssid^  venire 681,  779 

JuvncX'OP  Pbao»^ 

summons  from,  must  be  endorsed  stating  amount  in  which  Judg^ 
ment  will  be  given  if  defendant  fall  to  appear 101 

after  overruling  motion  to  discharge  attachment  and  exception 
taken,  may  proceed  to  determine  cause  on  its  merits  and  give 
Judgment. 282 

liability  of  bondsmen  of,  for  negligence  of  constable  appointed 
by  Justice...., .'. 420 

Jurisdiction  in  action  for  damages  for  trespass  upon  person  of 
another 717,  829 

oral  sale  of,  operates  as  license  to  cut  timber 662 

KuKLUX  Laws— 

constitutionality  of. 888 
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attacking  oonyeyaDoe  as  fnadalent  aftar  twelTe  years 108^ 

neighbor's  servioes— demand  of  compensation  after  three  yeais  866 
possession  and  enjoyment  will  ezcnse  laches  in  asking  reforma- 
tion of  deed 568 

liANDLORD  AND  TmKASIT— 

compensation  for  improvemenU 98D 

falsely  representing  condition  of  house. 600^ 

liability  of  lessee  for  rent  after  assignment  of  lease... .....715,  920 

lease  of  use  of  specific  qnantity  of  watar— remedy  to  preTcnt  use 
of  excessiTe  quantity 274 

Lmublaturb— 

can  not  grant  away  police  powers^ ;....  8S7 

power  to  punish  for  contempt 968 

LanoB  AND  LflssKB— (see  LandSord  and  TmauU.) 

IjBVY— 

delivery  by  sheriff  of  goods  taken  in  execution  under  a  priTato 
sale  made  without  order  of  court  not  abandonment  of  levy 26r 

LiBN— 

on  realty  of  deceased,  in  proceeding  by  adm'r  to  sell  to  pay  debts, 
priorities  to  be  settled  by  court  and  land  sold  free  of  liens.. 171 

of  real  estate  agent,  on  papers,  for  his  compensation. 818 

Judgment  before  J.  P.  becomes  lien  on  realty  on  filing  of  tran- 
script with  olerk  of  court , 508- 

on  land  assigned  as  homestead 688,  688 

XjUCITATION— 

exception  of,  in  faTor  of  married  women,  not  repealed  by  act  of 

1861  ...V '• ".... 100 

does  not  apply  to  tmsto 105 

acknowledgment  of  debt  must  be  distinct  to  take  it   out  of 

statute... 106,  827 

change  of  grade  of  railroad  and  laying  second  track— limitation 

of  action  for  permanent  and  for  temporary  injury 110 

executor  guilty  of  fraud,  in  distributing  assets,  limitation  ftrom 

time  creditor  had  notice  of  act 180 

to  action  for  relief  for  fraud,  applies  to  constructiTe  fraud 177 

new  promise  to  pay,  dispute  as  to,  question  for  court. 178 

of  action  on  instrument  between  two  parties  to  pay  money  to 

third S65 

isa  pereonal  privilege « 886 

verbal  contract  to  complete  building  in  a  year  and  20  dajrs,  the 

20  days  being  added  as  precaution  merely,  not  within  statute,  567 

special  limitations  of  actions— how  pleaded <m i...  818 

to  action  for  continuing  damages- 804 

IiiQUOR  Laws— 

city  ordinance  forbidding   female  waiters  in  drinking  placea, 

constitutional : 40,    87 

proceeds  of  liquor  license  under  control  of  legislature 408 

decisions  of  the  Ohio  Supr.  Ct.  in  the  Scott  liquor  oases  ..% 677,  786 
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tax  on  trmflio  in  liqaora  brought  from  other  states— **  ex  ports" 

and  ••Imports'*^ «..* ,.. 764 

what  eyidenoe  not  sofllolent  to  prove  violatioa  of 810 

MAUOdOOT'  Pbowbodtion— 

in  oivil  cases,  xesponsibiH^  for.. 859 

Mahdamuv— 

will  lie  to  oompel  board  to  act  on  plans  to  build  bjidge,  when 88 

asked  to  enforce  daty  upon  officer  of  priTate  corporation 127,  210 

MABBiAea— 

of  woman  ml der  10,  becomes  irrevocable  by  cohabitation  and  by 

ratification  after  becoming  of  age 12$ 

'    parents  no  right  to  oompel  separation 126,  287 

what  sufficient  to  constitute......... ..| 188> 

presumption  of,  where  facts  doubtfuL. 188 

ante-nuptial  settlement— death  of  grantor  before  marriage 722. 

common  law  marriage 664 

fraud  in  marriage  contract— pregnancy  before  marriage 470* 

Mabbzbd  Womah— 

eoniraet  by,  in  Ohio. ....824,  612,  76» 

M  ASm  AKD  dXKVAIlT— 

fellow  servants,  who  are... 6St 

protection  against  accident— duty  of  msster 644 

duty  of  master  builder  to  keep  building  in  safe  condition 988 

liability  for  injuries  to  foreman 964 

MnVIMO  OOMPANT— 

may  borrow  money  same  as  natural  person 22 

M90HANI0B  Lmr— 

R.  R.  bridge  sul^ect  to,  and  within  what  time... 66 

improvements  made  by  lessee,  when  binding  on  lessor 966 

MOBTOAOn— RXAIi  ESTATB^ 

defective  mortgage  on  wife's  separate  property,  executed  by  hus- 
band and  wife— when  estopped  from  setting  up  defect 4....    79 

by  defaulting  trustee  to  third  parties,  in  trust  for  beneficiaries, 

valid 80 

suit  on,  without  asking  for  personal  Judgment  over,  no  bar  to 

action  on  note  for  personal  Judgment 129,  266 

foreclosure— description  of  mortgsgor's  estate 138 

election  under  will  as  notice  to  subsequent  mortgagees 869,  674 

conveyance  in  trust  to  secure  debt  to  third   party  —  rights  of 

beneficiary 266,  279- 

deed  absolute  on  its  fsce,  when  a  mortgage 271 

on  husband's  estate  by  curtesy,  not  enforceable  while  children 

survive 807 

wife's,  on  her  property,  to  prevent  husband  Anom  being  impris- 
oned, not  under  duress ;. 988 

on  undivided  interest,  after  partition 954 

mortgagee  not  entitled  to  rents 986 

mistake  in  number  of  atfres  sold  at  Judicial  sale,  no  defense 497 

mortgage  correoled  by  decree  of  Court,  when  takes  effect 884 
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mortgmg^  given  to  secure  aeriei  of  notes,  sll  to  be  due  on  non- 
payment of  one— elfect 418 

osary  in  mortgage  notes— subsequent  purchasers 431 

holder  of  naked  legal  title  (in  trust  to  convey)  making  fraudulent 
mortgage,  real  owner  being  in  possession  and  not  assenting  to 
mortgsge,  but  not  appearing  i  n  suit  for  foreclosure  of  mortgsgo  - 
though  made  a  party,  owner  entitled  to  reimbursement  by 

fraudulent  mortgagor 566 

real  owner,  when  estopped  by  Judgment  in  foreclosure  of  fraudu- 
lent mortgage ^ 565 

parties  interested  may  agree  as  lo  bidding  at  foreclosure  sale 762 

is  security  for  debt  merely 764 

deed  made  to  party  as  security  for  purohsse  money  Dy  him  ad- 
vanoedf  amounts  to  mortgage,  and  re-oonreyance  will  be  de- 
creed  767 

MORTOAOS— CKATTK.— 

proTiding  that  mortgagee  may  at  any  time  take  possession  when 

he  belieres  debt  may  be  lost— rights  of  mortgagee 418,  484 

must  be  re>filed  within  the  80  days  before  expiration  of  year.  418,  484 
lien  of  unrecorded  chattel  mortgage  on  growing  crops  as  sgainst 

Judgment  creditors ^  415 

pledgee  of  bonds  assigning  them  as  security  for  debt  of  his  own, 
assignee  buying  them  in  at  foreclosure,  original  pledgor  not 
being  party  to  proceedings,  assignee  responsible  for  fullyslue 

of  bonds  to  pledgor 407 

of  growing  crops— rights  of  mortgagee— injunction— replevin.....  881 

uncertainty  of  description— effect  of 968 

'*  searching  "  chattel  mortgages— fees  of  recorder  for.. 048 

reserving  right  of  disposing  of  the  goods  in  usual  course  of 

trade 965 

no  lien  for  storage  of  goods  mortgaged,  at  mortgagor's  request, 

will  attach  as  agaiuA  mortgagee 963 

Navioablb  Rivxrs— 

authority  of  state  over^bridges  built  by  state  authority..^ 84 

NaoLi<lKifo»— 

one  is  as  much  bound  to  avoid  known  danger  on  a  public  high- 
way as  anywhere  else 184 

duty  of  R.  R  Go.  to  remove  upturned  cars  from  highway— rea- 
sonable time 234 

collision  withjnooring  vessel— contributory  negligence 272 

resting  arm  on  window  sill  of  street  car  not  contributory 277 

injury  by  one  R.  R.  to  son  of  employeof  another  R.  R.,  assisting 

his  father 473 

action  foi^-^proof  of  any  one  of  material   grounds  of  recovery 

sufficient 499 

liability  of  owner  of  unfenced  lot  accessible  for  children 610 

liability  of  owner  of  lot  adjacent  to  street  for  unsafe  condition 
of  lot , 761 
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contributory — placing  hand  on  framework  of  door  of  R.  K.  car...  909 
duty  of  R.R.  to  cattle  owner - 988 

Nbgotiablb  Papxb<— (see  also  PromiMory  Note.) 

draft  by  municipal  officer  upon  treasurer  for  salary  negotiable...    31 
proposed  law  to  regulate  throughout  U.  S 849 

Notary  Pumlio— 

in  preeenting  note  handed  him  by  bank  which  holds  it  for  col- 
lection only,  is  sub-agent  of  owner  of  note 178 

NonoB — 

of  proceeding,  required  by  statute  without  defining   form  or 
manner,  actual  notice  required 51,  158 

Pardon— 

effect  of. 82,  178 

Parent  and  Child— 

emancipation  of  child— wages 82 

liability  of  father  for  necessaries  for  adult  son  living  with  him...  500 

Partition— 

denial  ot  entire  title  of  plaintiff  does  not  oust  court  of  jurisdic- 
tion in  part;ition  suit 534 

Party  Wali/— 

rules  as  to 938 

Partnership— 

note  made  by  one  of  two  firms  of  same  name  of  the  same  part- 
ners, one  of  which  contains  a  dormant  partner,  presumed  to  be 

note  of  other 58,  135 

what.holderof  note  must  prove  to  hold  dormant  partner 58,  135 

presumption  of  equality  of  interest 108 

acquiescence  by  one,  in  wrongful  use  of  his  name.— when  will 

not  estop  him 108 

what  constitutes— rights  of  majority  of  partners  to  make  sale 184 

right  of  one  partner  to  l)orrow  money,  and  give  notes  of  firm  448  888 

how  proved — common  report 501 

one  partner  may  confess  Judgment  against  firm,  when 788 

one  partner  cannot  bind  other  by  contract  of  suretyship 848 

Passenger— 

who  is,  on  street  R.  R..^ 844 

Patent^ 

sub-combination-  independent  patent  for 178 

Payment^ 

money  paid  by  mistake  to  indorsee  of  note  may  be  recovered 

back 881 

and  endorser  not  discharged  by  such  payment 881 

Pleading — 

omission   by   corporation    to  aver  corporate  existences— defect 

waived  when  no  objection  made  until  judgment  rendered  129,  258 
in  suit  for  infringement  of  copyright — compliance  with  all  i»ro- 

visiun.s  of  tlie  law  must  l)0  speciiflcally  alleged J70 

Kupcrfiuouft  Hpecific  admisHionK  and  dcniHis,  and  jiulfjciiionts  on 
the  pleadings 1M0 
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POUCX  POWBRr— 

growth  of  the  doctrine  of  the  police  power  of  the  tate 425 

PoasnaoN-^ 

of  personal  property  obtained  by  replevin,  what  title  passeB 5S 

character  of  adTerae  ponoooBJon  lost  by  payment  of  consideration 
for  forbearance  to  sne  to  claimant 125,  217 

by  tenant  in  common,  not  considered  adverse  as  to  co-tenant, 

ontll 534,  765 

PRAcmca — 

action  for  equitable  relief  not  triable  by  jury,  appeal  carries  up 
issues  so  tried,  although  as  between  some  of  defendants  there 
are  othei  issues  made  by  cross -petition  triable  by  Jury 57 

where  cross-petition  in  error  is  filed,  party  already  in  court ;  no 
summons  In  error  necessary 57 

order  of  revivor  as  to  cross-petitions,  where  revivor  is  made  as  to 
petition  in  error 57,  179 

plaintifT  against  whom  answer  demanding  affirmative  relief  is 
filed,  is  a  defendant  as  to  cross-petition — time  to  plead — judg- 
ment taken  sooner  may  be  set  aside.i 57 

non-suit  may  be  granted  after  evidence  Is  in 105 

no  summons  in  error  required  on  cross-petition  in  error  against 
party  already  in  court 179 

revivor  of  error  cases 179- 

suit  ^>y  judgment  creditor  of  dissolved  corporation  for  which 
receiver  is  appointed,  to  set  aside  fiale  of  its  real  estate  made 
before  dissolution  as  fraudulent,  amounts  to  an  application  to 
court  to  direct  receiver 268 

summons  returned  on  legal  holiday  valid 273 

in  juit  for  possession  of  lands  bv  two  of  several  tenants  in  com- 
mon for  their  interest — an  amendment  to  petition  joining  other 
claimants  and  asking  the  entire  property  allowable 31H 

waiver  of  irregularity 318 

judgment  before  answer 500 

going  to  jury  on  one  of  several  defenses  does  not  preclude  de- 
fendant at  a  new  trial  from  insisting  upon  other  defenses.. 645 

withdrawing  case  from  jury— rule 682 

Judgment  for  defendant  on  demurrer  to  petition  no  bar  to  new 
action 713 

husband  not  necessary  party  in  action  by  wife  for  rent  due  for 
her  land 716,  736 

where  party  to  action  dies  after  trial  and  submission  to  court,  but 
before  decision  announced,  court  has  jurisdiction 716 

suit  by  married  woman  against  another  to  quiet  title,  neither 
husband  being  made  party  and  no  objection  made  by  either 
side  before  judgment,  estopped  from  objecting  after  judgment  720 

party  advancing  part  of  money  used  by  lessee  to  pay  rent  in  ad- 
vance, on  refusal  by  lessor  to  give  possession,  not  proper  party 
inaction  against  lessor 726 

where  petition  is  vague  in  all  its  allegations  and  object,  case  can 

not  1)0  considered  by  reviewing  court 740 
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in  attachmenl,  samznotiB  returned  Aot  served,  xio  time  fixed  by 
statute  within  which  aervioe  by  publication  must  be  made— 
effect  of  delay  In  publication 01 

interest  of  Joint  judgment  creditor  can  not  be  reached  by  gar- 
ni9hment 76S 

in  suit  for  damages  upon  two  distinct  wrongful  acts  as  causes  of 
injury,  plaintiff  cannot  be  compelled  to  elects-doctrine  of  elec- 
tion, when  applies 807 

refusal  of  Common  Pleas  to  allow  petition  in  error  to  forcible  de- 
tainer proceedings  before  J.  P.  not  reviewable  in  District 
Court 870 

notice  for  new  trial  indivisible  —if  made  by  several  parties  Joint- 
ly must  be  granted  or  reftised  as  to  all 906 

Probate— 

of  Joint  will  made  by  Joint  tenants 125 

Pbocsss— 

"due  process  of  law" 46$ 

when  return  of  officer  may  be  contradicted 424 

service  on  attorney  in  injunetion  suit 486 

Promissory  Notb— 

suit  brought  before  expiration  of  days  of  gracd— Judgment  on 
note  not  impaired 126,  202 

judgment  against  one  of  makers  of  joint  note,  the  other  being 
out  of  jurisdiction,  no  bar  totiuit  against  the  other 126,  202 

joint  maker  of  note  not  residing  in >  State  of  payment,  present- 
ment as  to  him  not  required 134 

note  for  larger  amount,  under  certain  conditions  payable  by 
smaller  sum,  on  failure  to  comply  with  conditions,  payment 
larger  sum  enforceable ITS,  286 

domestic  note  handed  to  bank  for  collection,  bank  not  responsi- 
ble for  failure  of  notary  to  present  note — notary  subagent  of 
owner 174 

effect  of  proviso  attached  to  note — liability  of  endorser 272 

containing  promise  to  pay  attorney  fee,  not  negotiable 500 

note  given  toward  creation  of  fund  to  pay  indedtedness  of  educa- 
tional institution  not  binding  — mutual  promise 388 

by  husband  and  wife— liability  of  wife— notice  to  wife,  husband 
having  absconded,  sufficient  to  bind  endorser 418,  436 

memorandum  indorsed  before  delivery  of  note,  binding 570 

note  negotiable  in  form,  but  conditioned  upon  non-payment  of 
another  note,  not  negotiable 670 

endorsement  in  blank,  as  between  parties  with  notice,  may  be  ex- 
plained by  parol  evidence 680 

purchaser  for  value  before  due  of  notes  supported  by  valuable 
consideration  at  time  of  transfer  may  recover  against  payee 
notwithstanding  subsequent  failure  of  consideration  by  default 
of  payee 808 

given  in  consideration  of  receipt 966 
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given  by  one  partner  on  aooount  of  his  share  of  capital  in  firm 

rests  on  sufficient  consideration 966 

Rajlroad-- 

liabllity  for  raising  grade  and  adding  second  track— liability  of 

lessor  and  lessen  R.  R.  Ck> 66,  110 

street  R.  R.  running  on  Sunday  liable  for  injury  to  passenger 134 

Go.  failing  to  build  line  named  in  charter  not  authorised  to  build 
road  on  entirely  different  line  fbr  benefit  of  principal  stock- 
holders   208 

liability  to  passenger  for  injuries  inflicted  by  fellow  passenger....  424 
agreement  for  location  of  road  at  particular  intermediate  place 

not  void  p«r  se r.  565 

may  eject  from  train  person  refusing  to  pay  fare,  but  regard 

must  be  had 569 

duty  of  street  R.  R.  to  passenger  for  highest  care 644 

public  street  along  R.  R.  laid  out  after  oonstmction  of  road, 

riglits  of  public  subject  to  rights  of  R.  R ..679,  687 

abandonment  of  portion  of  line,  other  company  can  not  take  ad- 
vantage.  766 

duty  of  R.  R.  to  cattle  owners 963 

ringing  bell  and  sounding  whistle,  when  not  sufficient. 966 

liability  for  ijijury  to  employe  by  reason  of  overhanging  bridge,  966 
RxLZGious  MnenNo— 

what  is,  question  for  Jury 646 

RaooRD  — 

presumed  free  from  error  until  contrary  appears,  except  530,  703,  779 
custodian  not  compelled  by  mandamus  to  deliver  records  to  one 

proposing,  to  copy  them  for  private  speculation 546 

Rbckivbr— 

powers  of,  limited  to  Jurisdiction  of  court  where  appointed 601 

averment  of  appointment  relevant 502 

action  by  creditors  to  set  aside  as  fraudulent  sale  of  land,  b^gun 

after  appointment  of  receiver,  effect 401 

appointed  by  the  one  of  two  courts  of  concurrent  Jurisdiction, 

the  court  first  obtaining  oontrol  holds  property 422 

Rbmoval  of  AcnoN  to  Fkderal  Courts 

first  term  of  court  defined 301,  386 

acts  coastrued 466 

effect  of,  on  pleading 466 

separate  controversy 569,  646 

order  of  state  court  consented  to  by  parties,  binding  in  federal 

court 576 

determination  of  controlling  {urisdictional  issue  not  proper  on 

motion  for  security  for  cost 570 

Jurisdiction  of  federal  court  attaches  from  time  petition  and  bond 

are  filei 646 

session  equivalent  to  term 646 

rule  of  state  oourt  against  federal  officer  for  contempt,  when  im- 
movable     7«6 
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several  snito  between  same  parties  as  to  the  same  subject  matter 
pending  in  same  court,  trial  of  one  will  conclude  parties  and 

no  removal  of  the  other  suits  admissible 909 

Relict^ 

of  former  husband  or  wife,  defined 282 

RB8IDEN0»^ 

actual  residence,  what  is 688 

REPLBvnv— 

possession  obtained  by,  under  claim  of  special  interest,  vests  in 

plidntiff  no  greater  title  than  claimed  in  his  action^ 68,  198 

action   for  damages  for  conversion ;    what  may  be  shown  by 

defendant  and  what  damages  may  be  recovered 68,  198 

for  goods  purchased  at  public  sale 601 

Riparian  Riohtb— 

rights  of  riparian  owner  againn  diminution  of  quantity  of  water 

by  otherowner 4 

8AIJS— 

sale  of  chattets  made  to  order,  on  refusal  to  accept 284 

no  title  passes  though  purchase  money  paid,  where  goods  are  not 
set  apart  from  other  goods 274 

conditional  delivery  of  goods  reserving  title  to  seller  until  full 
payment 664 

of  lunatic's  land  under  Judgment  against  him  protected 764 

rights  of  purchsser  at  Judicial  sale  to  profits  of  land  before  com- 
pletion of  transfer 966 

Schools— 

acts  withdrawing  Cincinnati  school  district  from  operation  of 

amendments  to  sections  8968, 8969  R.  S.  construed 60,  116 

Skrvicn— 

constructive  service 107 

Slander  akd  Libxl— 

liability  of  proprietor  of  newspaper  for  libel  committed  by  em- 
ploye—measure of  damages 61,  600 

libel  of  decessed  persons 606 

State— 

liability  to  be  sued  by  ito  own  citizen  in  U.  S.  Circuit  Ct.,  848,  878  902 
Statutes — 

of  othe**  state,  how  proved 28 

repeal  of  local  law  by  provisions  of  general  law  subsequently 
passed  must  be  clearly  tnanifest 33 

repeal  of,  and  re-enactment  in  changed  form,  afterwards  again 
repealed  and  re-enacted  again  in  changed  form,  how  con- 
strued  49,  116,  653 

construction  of— rule 61,  163 

mistake  in  statute,  how  to  be  interpreted— legislative  intent 818 

when  takes  effect 918 

Statute  of  Frauds— 

express  trust,  when  taken  out  of  statute 106 
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Statute  op  Frauds— Continued. 

verbal  oontract  of  sale  of  houee  annexed  to  real  estate  at  time  of 
sale,  bat  to  be  severed  and  delivered  on  rollers,  suit  for  porehase 
money  may  be  brought  after  l&ouse  is  severed 172,  261 

8TOOKHOLJ>SRC}— 

statutory  liability  of— where  not  all  brought  before  court— release 

of  stockholders  not  owning  stock  at  time  liability  accrued 58S 

agreement  by  all  to  contribute  a  number  of  shares  to  be  sold  for 

benefit  of  corporation  binding  on  all «....  881 

Summons— 

fh>m  J.  P.— omission  of  endorsement  on,  avoids  judgment. 100 

Stiimkt — 

power  of  city  to  widen  roadway  and  narrow  footway 668 

title  to  center  of  street  passes  with  lot  abutting 910 

sale  of  lot,  plat  showing  street— right  of  purchaser 910 

Suit — 

equity  may  enjoin  collection  of  tax  to  avoid  multiplicity  of  suits,  466 
Sunday— 

passenger  injured  on  Street  R.  R.  running  on  Sunday  entitled  to 

damages 727 

Surbty— 

indemnity  to  one,  when  will  not  inure  to  benefit  of  others. 5 

surety,  upon  Judgment  rendered  neglecting  proper  entry  of  fact 
of  his  suretyship  to  be  made  byderk,  Judgment  creditor  may 

levy  on  his  property  flist 98 

but  if  Judgment  creditor  be  aware  of  fact  of  suretyship  and  levy 

first  on  principal's  property,  must  first  exhaust  that~ 98 

mortgage  executed  by  wife  on  her  property  to  secure  husband's 

note,  released  by  extension  of  note  given  without  her  consent...  175 
notice  by  surety  under  Sect.  5888,  R.  S.  O.  must  require  creditor 

to  commence  action  forthwith 583 

creditor  may  waive  requirement  that  notice  be  in  writing...  588,  557 
request  of  creditor  by  surety  to  sue  and  neglect  to  do  so  by  cred- 
itor, will  not  discharge  surety 910 

Taxes  and  Taxation. 

distiuction  between  tax  and  assessment 265,  897 

liability  of  cemetery  association  for  street  improvements 265,  897 

extent  of  taxing  power  of  state 466,  610 

auditor  may  correct  statement  of  personal  property  for  taxation 
which  omits  Judgment  obtained  to  which  proceedings  in  error 

are  pending ~ 584 

the  government  tax  on  notes  used  for  circulation  does  not  apply 

to  notes  redeemable  in  goods 570 

the  dog  tax  decision  of  the  Supreme  Court  of  Ohio 605 

Tblegbaph. 

conditions  in  blanks  as  to  presentment  of  claims  for  damages 1 

lines,  additional  burden  upon  fee  in  streets 108 

companies  are  private  corporations  acting  as  common  terriers 818 

liability  for  negli^onoo— limitation  of— measure  of  damages 818 

delaying  messages;  damages 846 
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TENAifT  IM  Ck>MMON— (see  also  JPosseMion,) 

cannot  strengthen  his  title  as  to  co-tenants  by  buying  in  adverse 

title 538 

may  contract  with  each  other  for  exclusivy  right  of  occupancy- 
liability  of  lessse  for  rent 715,  839 

married  woman  may  Join  other  oo- tenants  in  renting 716,  839 

Tkivdxb. 

must  be  kept  good  to  stop  interest 046 

TnnB— 

"present time "deaned 546 

TnTJD— 

to  personal  property  taken  in  replevin,  what  title  passes...: 53 

Trsbpass— 

trespassing  animals. 891 

Tbadx  Mabk— 

containing  misleading  representations,  not  to  be  upheld 161 

when  patented  machine  becomes  known  to  the  public  by  a  dis- 
tinctive name  during  life  of  patent,  the  incorporation  of  such 

name  into  trademark  after  expiration  of  patent  is  free 678,  794 

Tbust  and  Tkustkx— 

trnstee  converting  funds— duty  to  resign  at  request  of  beneficia- 
ries—mortgage  to  third  party  in  trunt  for  beneficiaries  for  funds 

converted  valid» : ,...• 80 

statute  of  limitation  does  not  apply  to  trusts 105 

resulting  trust — property  bought  with  funds  of  one  and  deeded 

to  another— owner  of  funds  may  oUow  title  to  property 106 

survival  of  liability  for  breach  of— representative  of  deceased 
trustee  may  be  joined  with  surviver  in  action  for  breach 501 

USUBY— 

usurious  interest  charged  by  national  bank— amount  of  penalty 
—limitation  of  action— assignee  may  sue  for 174 

plea  of,  can  not  be  availed  of  by  grantees  assuming  payment  of 
encumbrances. 268,  481 

promise  to  pay  interest  on  interest  upon  maturity  of  note  not 
usury ; 846 

WaTKB  and  WaTBR  GOUBSBS— 

obstructing  by  building  dam— rights  of  riparian  owners 502 

dam  in  river  erected  by  canal  Co.,  rights  to  flow  lands  does  not 
survive  after  dissolution  of  company 464,  512 

land  povered  by  water  of  navigable  locked  bay  connected  with 

Lake  Erie  may  be  held  by  private  ownership 534,  655 

Warranty— (see  also  Contract,) 

reference  to  merchandise  furnished  another  customer— what 
amoants  to  warranty 52,  142 

breach  of  warranty— purchaser  may  recoup  for  damages  sustained 
thereby 52,  143 

in  contract  made  solely  by  correspondence,  question  for  the  court,  182 

agent  authorised  to  sell  without  restriction,  authorized  to  war- 
rant   142 
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^  /  ABBAif  TY— Contin  ued . 

agreement  that  if  machine  did  not  work  it  might  be  retum<  . 
and  new  one  given  or  purchase  not«s  returned,  rights  of  {>••- 
ties  on  return  of  machine 178 

warranty  of  title  of  vendor  of  personal  property  implied— he 
to  be  rebutted 768 

sale  of  flre-wood— implied  warranty  of  quality 910 

Warxhousb  Rxobipt— 

character  of— assignment  of— title 722 

Widow— 

acceptance  of  provision  in  lieu  of  dower  will  not  bar  right  to  yt  .''s 
support 9 

inviolability  of  life  insurance  money  of 276 

Wnx— 

personal  property  given  in  trust  to  be  converted  into  realty,  how 
distributed 62 

descent,  the  heirs  living  in  other  states 62 

will  giving  all  property  to  widow  providing  that  she  provide  for 
adopted  daughter,  construed /. 63 

devise  to  daughter  to  take  effect  when  she  arrives  at  age  of  2  . 
becomes  absolute  on  day  she  attains  that  age... ^ lOO,  268 

parol  evidence,  when  admissible  to  explain iw 

joint  will— right  of  tenants  in  common  to  make— probate  of. 121 

after-acquired  lands— when  will  pass  by  will 278 

revocation  of,  by  marriage 274 

in  contest  of  will  party  may  prove  Execution  by  more  and  c  ther 
witnesses  than  were  called  in  probating  it , 298 

testator's  signature  to  will,  not  by  himself  but  by  other  pers  i  by 
his  direction,  good 298 

what  suificient  proof  of  execution 298 

instrument  promising  payment  of  money  payable  after  prom> 
isor's  death  and  delivered  in  his  lifetime,  is  testamentary  writ- 
ing   366 

testamentary  capacity— undue  influence 910 

WiTNBSS— 

may  be  re-examined  after  full  examination  in  chief  and  crosM- 
examination,  to  explain  meaning  of  expressions  made  in  cross- 
examination,  but  not  as  to  new  matter 127,  287 

signature  as  witness  by  one,  a  corporator  of  a  charitable  institu- 
tion to  which  bequest  is  made,  will  not  invalidate  the  same 274 

may  be  re-called  for  further  cross-examination— discretion  of 
court , 318 

deaf  and  dumb  as  a  witness <tg6 

when  widow  may  testify  as  to  execution  and  delivery  of  deceased 

husband'sdeed ^ 717 

Written  Instrumknt— 

rule  of  construction 236,  392 
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